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Abstract 

Addressing Mental Illness in the Criminal Justice System 

 

Amanda Moore 

Under the Supervision of Dr. Mike Klemp-North 

 

Criminalization of mental illness began in the 1960s when state mental health facilities 

closed their doors in an attempt to transition patients from institutions to community-based 

programs (Raphael & Stoll, 2013). However, the demand of mental health services outweighed 

resources so many individuals have been and still are left untreated. Due to untreated mental 

illness, these individuals have a much higher chance of having police contact (Barker, 2013). In 

many circumstances police are not trained to handle crisis situations and this leads to arrest 

(Rogers, McNiel, & Binder, 2019).  

     While some jurisdictions have specialized mental health courts, they represent only about 

11 percent of specialty problem-solving courts in the United States (Strong, Rantala, & 

Kyckelhahn, 2016) and their effectiveness has been in question (Kim, Becker-Cohen, & Serakos, 

2015). Instead of receiving much needed mental health care, individuals generally end up in 

criminal institutions. Prisons and jails in 44 states hold more individuals with serious mental 

illness than the largest hospitals (Docherty, 2017). These facilities are not equipped to care for 

those with serious mental illness and conditions within the jails or prisons themselves can even 

exacerbate symptoms (NAMI, 2020). Although there have been major strides made over the last 

few years, the current criminal justice system is not designed to meet the needs of offenders 

living with mental illness. 
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1. Introduction 

Criminalization of mental illness began in the 1960s when state mental health facilities 

closed their doors in an attempt to transition patients from institutions to community-based 

programs (Raphael & Stoll, 2013). However, the demand of mental health services outweighed 

resources so many individuals have been and still are left untreated. Due to untreated mental 

illness, these individuals have a much higher chance of having police contact (Barker, 2013). In 

many circumstances police are not trained to handle crisis situations and this leads to arrest 

(Rogers, McNiel, & Binder, 2019).  

     While some jurisdictions have specialized mental health courts, they represent only about 

11 percent of specialty problem-solving courts in the United States (Strong, Rantala, & 

Kyckelhahn, 2016) and their effectiveness has been in question (Kim, Becker-Cohen, & Serakos, 

2015). Instead of receiving much needed mental health care, individuals generally end up in 

criminal institutions. Prisons and jails in 44 states hold more individuals with serious mental 

illness than the largest hospitals (Docherty, 2017). These facilities are not equipped to care for 

those with serious mental illness and conditions within the jails or prisons themselves can even 

exacerbate symptoms (NAMI, 2020). Although there have been major strides made over the last 

few years, the current criminal justice system is not designed to meet the needs of offenders 

living with mental illness. 

1.1 Purpose of the study 

The purpose of this study is to move away from the criminalization of mental illness 

within the criminal justice system by identifying best practices in reducing the rate of 

incarceration. In order to prevent unnecessary incarceration and to reduce the recidivism rates of 

those with severe mental illness, the criminal justice system needs to divert offenders away from 
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the traditional criminal justice system. This includes using Crisis Intervention Team training for 

law enforcement in order to identify symptoms of severe mental illness, Mental Health Courts 

within the legal system, adequate conditions and access to mental health care within criminal 

justice institutions, and effective trauma informed community-based treatment and support 

programs. 

1.2 Significance or Implications of the study 

Police are often the first and only responders on the scene in a mental health crisis or a 

crime involving individuals with mental illness (Barker, 2013). Unfortunately, individuals living 

with untreated mental illness are 16 times more likely to have a fatal encounter with police than 

the rest of the population (TAC, 2018). Police often times are not trained adequately to identify 

or respond to calls involving those with mental illness. According to the University of Memphis 

CIT Center there are only 2,700 CIT programs in the United States which represent only about 

15 to 17 percent of all police agencies (Rogers, McNiel, & Binder, 2019).  

When individuals with mental illness enter the criminal justice system they are in need of 

specialized, problem-solving courts rather than traditional punishment-focused courts. There are 

currently more than 300 mental health courts now operating throughout the United States 

(Strong, Rantala, & Kyckelhahn, 2016). According to a report by the Urban Institute mental 

health courts seemed to be at least moderately effective at reducing recidivism, however it was 

not clear if they had a positive effect on participants' mental health or not (Kim, Becker-Cohen, 

& Serakos, 2015).  

Although inmates have a constitutional right to health care in prison (Estelle v. Gamble, 

1976; Bowring v. Godwin, 1977) correctional institutions are generally not set up to provide 

treatment for mentally ill prisoners. One study showed that up to two-thirds of individuals in jails 
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and prisons were living with mental illness compared to 11 percent of the general population 

(James & Glaze, 2006). The correctional environment alone can cause fear or aggression or even 

aggravate psychosis (Metzner & Fellner, 2010). Inmates can spend up to 23 hours a day in their 

cells. If they become agitated they have to communicate with guards who generally have little to 

no mental health training or else wait days or even weeks to see a psychiatrist (Metzner & 

Fellner, 2010). Measures designed to keep mentally ill inmates under observation, such as 

seclusion and removal of all clothing and other potentially dangerous items, often do more harm 

than good (Metzner & Fellner, 2010). Inmates in general population suffering from mental 

illness become vulnerable to abuse by other inmates and inmates who are combative are 

generally sent to isolation, which can exacerbate their symptoms. 

This paper will aid in obtaining a closer, more universal connection between the fields of 

criminal justice and psychology in regard to mental illness. This connection is important in order 

to prevent tragedy, decrease arrests and incarceration for those with mental illness, reduce 

recidivism, and also to connect police with resources for mental health training. By studying 

Crisis Intervention Team programs, Mental Health Courts, prison and jail procedures and 

conditions, and trauma informed community-based treatment and support programs, best 

practices will be identified and future recommendations will be made. 

2. Literature Review 

2.1 Overview of Mental Illness 

With more than one third of prison inmates and more than forty-four percent of jail inmates 

having a previous diagnosis of some form of mental illness (BJS, 2017) it important to understand 

why jails and prisons have become default mental health institutions. In order to adequately identify 

and respond to situations involving individuals with mental illness it is important to have an 

understanding of the subject.  
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2.1.1 Definition of Mental Illness 

Mental illness, also referred to as mental health disorder, is defined as “disorders that 

affect your mood, thinking and behavior. Examples of mental illness include depression, anxiety 

disorders, schizophrenia, eating disorders and addictive behaviors” (Mayo Clinic, 2020). The 

Diagnostic and Statistical Manual of Mental Disorders Fifth Edition, DSM-V (2013), goes on to 

state that “"A mental disorder is a syndrome characterized by clinically significant disturbance in 

an individual's cognition, emotion regulation, or behavior that reflects a dysfunction in the 

psychological, biological, or developmental processes underlying mental functioning. Mental 

disorders are usually associated with significant distress or disability in social, occupational, or 

other important activities. An expectable or culturally approved response to a common stressor 

or loss, such as the death of a loved one, is not a mental disorder. Socially deviant behavior (e.g., 

political, religious, or sexual) and conflicts that are primarily between the individual and society 

are not mental disorders unless the deviance or conflict results from a dysfunction in the 

individual, as described above" (APA, 2013). 

2.1.2 Prevalence 

Mental illness is common in the United States, with nearly half of all Americans 

diagnosed with some form of mental illness in their lifetime (NAMI, 2020). Mental illness is 

experienced by about 43.8 million people 18 and older in any one year, with half of all mental 

illnesses beginning by the age of 14 and three quarters by 24 (MHFA, 2019). In any given year, 

of adults 18 or older with mental illness, 14.4 percent have only one disorder, 5.8 percent have 

two disorders, and 6 percent have three or more disorders (NAMI, 2020). In addition, an 

estimated 20.1 percent of the homeless population in the United States have a serious mental 
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illness (NAMI, 2020) and 37 percent of incarcerated adults and 70.4 percent of incarcerated 

juveniles have at least one diagnosed mental illness (APA, 2014). 

Mental illness is the third most common cause of hospitalization of individuals 18-44 

years old in the United States and 1 in 8 emergency room visits are associated with mental health 

or substance abuse disorders (CDC, 2018). Only 41 percent of individuals with mental illness 

received treatment or services within the last year (NAMI, 2020). Unfortunately, adults with 

severe mental illness die an average of 25 years earlier than individuals without mental illness 

(CDC, 2018). 

2.1.3 Common Illnesses and Their Symptoms 

The DSM-V lists close to 300 mental disorders (APA, 2013). The following list highlights 

some of the more common types of mental illness and some their symptoms (Mayo Clinic, 2020): 

Anxiety Disorders: 

Examples: generalized anxiety disorder, panic disorder, social anxiety disorder, and specific 

phobias 

Symptoms:

• Feeling nervous, restless or tense 

• Sense of impending danger, panic or doom 

• Having an increased heart rate 

• Breathing rapidly (hyperventilation) 

• Sweating 

• Trembling 

• Feeling weak or tired 

• Trouble concentrating or thinking about anything 

other than the present worry 

• Having trouble sleeping 

• Experiencing gastrointestinal (GI) problems 

• Having difficulty controlling worry 

• Having the urge to avoid things that trigger 

anxiety 

Mood Disorders 

Examples: depression, bipolar disorder, and cyclothymic disorder 

Symptoms: 
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• Feeling sad most of the time or nearly every day 

• Lack of energy or feeling sluggish 

• Feeling worthless or hopeless 

• Loss of appetite or overeating 

• Gaining weight or losing weight 

• Loss of interest in activities that formerly 

brought enjoyment 

• Sleeping too much or not enough 

• Frequent thoughts about death or suicide 

• Difficulty concentrating or focusing 

• Feeling extremely energized or elated 

• Rapid speech or movement 

• Agitation, restlessness, or irritability 

• Risk-taking behavior, such as spending too much 

money or driving recklessly 

• Unusual increase in activity or trying to do too 

many things at once 

• Racing thoughts 

• Insomnia or trouble sleeping 

• Feeling jumpy or on edge for no apparent reason

 Psychotic Disorders 

Examples: schizophrenia and paranoid personality disorder 

Symptoms:  

• Delusions  

• Hallucinations  

• Disorganized thinking (speech) 

• Extremely disorganized or abnormal motor 

behavior 

• Negative symptoms 

 

Impulse Control/ Addiction Disorders 

 Examples: pyromania (starting fires), kleptomania (stealing), and compulsive gambling/alcohol 

and drug addictions 

Symptoms: 

• Irritability 

• Agitation 

• Depression 

• Anxiety 

• Isolating oneself from friends and family 

• Lowered feelings of self-worth 

• Random episodes of emotional detachment 
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• Engaging in risky or promiscuous behaviors 

and/or activities 

• Stealing from family members, friends, or 

stores 

• Starting fires 

• Lying 

• Hair pulling 

• Explosive violent outbursts against others or 

property of others 

• Extreme defiance 

• Running away for no apparent reason 

• Tolerance 

• Withdrawal  

• Difficulty cutting down or controlling the 

addictive behavior 

• Social, occupational or recreational 

activities becoming more focused on the 

addiction, and important social and 

occupational roles being jeopardized 

• Becoming preoccupied with the addiction, 

spending a lot of time on planning, engaging 

in, and recovering from the addictive 

behavior 

• Extreme mood changes – happy, sad, 

excited, anxious 

• Sleeping a lot more or less than usual, or at 

different times of the day or night 

• Changes in energy – unexpectedly and 

extremely tired or energetic 

• Weight loss or weight gain 

• Unexpected and persistent coughs or sniffles 

• Seeming unwell at certain times and better 

at other times 

• Pupils of the eyes seeming smaller or larger 

than usual 

Personality Disorders 

Examples: antisocial personality disorder, borderline personality disorder 

Symptoms: 

• Disregard for others' needs or feelings 

• Persistent lying, stealing, using aliases, 

conning others 

• Recurring problems with the law 

• Repeated violation of the rights of others 

• Aggressive, often violent behavior 

• Disregard for the safety of self or others 

• Impulsive behavior 

• Consistently irresponsible 

• Lack of remorse for behavior 

• Fear of being contaminated by touching 

objects others have touched 
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• Doubts that you've locked the door or turned 

off the stove 

• Intense stress when objects aren't orderly or 

facing a certain way 

• Images of driving your car into a crowd of 

people 

• Thoughts about shouting obscenities or 

acting inappropriately in public 

• Unpleasant sexual images 

• Avoidance of situations that can trigger 

obsessions, such as shaking hands 

Eating Disorders 

Examples: anorexia nervosa, bulimia nervosa, and binge eating disorder 

Symptoms: 

• Skipping meals or making excuses for not 

eating 

• Adopting an overly restrictive vegetarian 

diet 

• Excessive focus on healthy eating 

• Making own meals rather than eating what 

the family eats 

• Withdrawing from normal social activities 

• Persistent worry or complaining about 

being fat and talk of losing weight 

• Frequent checking in the mirror for 

perceived flaws 

• Repeatedly eating large amounts of sweets 

or high-fat foods 

• Use of dietary supplements, laxatives or 

herbal products for weight loss 

• Excessive exercise 

• Calluses on the knuckles from inducing 

vomiting 

• Problems with loss of tooth enamel that 

may be a sign of repeated vomiting 

• Leaving during meals to use the toilet 

• Eating much more food in a meal or snack 

than is considered normal 

• Expressing depression, disgust, shame or 

guilt about eating habits 

• Eating in secret 

Obsessive-Compulsive Disorder (OCD) 

Examples: an unreasonable fear of germs that causes a person to constantly washes his or her 

hands 
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Symptoms: 

• Fear of being contaminated by touching 

objects others have touched 

• Doubts that you've locked the door or 

turned off the stove 

• Intense stress when objects aren't orderly 

or facing a certain way 

• Images of driving your car into a crowd of 

people 

• Thoughts about shouting obscenities or 

acting inappropriately in public 

• Unpleasant sexual images 

• Avoidance of situations that can trigger 

obsessions, such as shaking hands 

• Fear of being contaminated by touching 

objects others have touched 

• Doubts that you've locked the door or 

turned off the stove 

• Intense stress when objects aren't orderly 

or facing a certain way 

• Images of driving your car into a crowd of 

people 

• Thoughts about shouting obscenities or 

acting inappropriately in public 

• Unpleasant sexual images 

• Avoidance of situations that can trigger 

obsessions, such as shaking hands 

Post-Traumatic Stress Disorder (PTSD) 

Trauma Examples: wars, crimes, fires, accidents, death of a loved one, or abuse 

Symptoms: 

• re-experiencing the trauma (memories, nightmares or flashbacks) 

• avoiding reminders of the trauma 

• negative thoughts and mood 

• being very alert and having a physical response to sudden changes that could be a sign of danger 

 

     According to a report by the BJS (2017), in the 30 days prior to the report, 26% of jail inmates 

and 14% of prison inmates met the threshold for serious psychological distress. In addition, 37% of 

prisoners had been previously told by a mental health professional that they had a mental health 
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illness. Major depressive disorder (24%), bipolar disorders (18%), post-traumatic stress disorder 

(PTSD) or personality disorder (13%), and schizophrenia or another psychotic disorder (9%) were 

the most common diagnosis among inmates (Bronson & Berzofsky, 2017). 

2.1.4 Co-Occurring Disorders 

The term co-occurring disorder refers to coexistence of both a mental health and a 

substance use disorder (SAMHSA, 2020). Individuals with mental health disorders are more 

likely to also have substance abuse disorders than individuals who do not, and about half of 

individuals who have substance use disorder or mental health disorder will have the other 

sometime in their lives. According to the 2018 National Survey on Drug Use and Health, more 

than 9 million adults aged 18 or older (3.7 percent of all adults) had both a mental illness and a 

substance use disorder within the previous year, and 3.2 million adults had co-occurring serious 

mental illness and substance use disorders within the previous year (SAMHSA, 2019). 

According to the DSM-V (2013), there is an increased risk of alcohol use disorder 

associated with certain conditions such as bipolar disorders, schizophrenia, and antisocial 

personality disorder, and may also be related to certain anxiety and depressive disorders. 

Substance abuse disorders may also lead to exacerbating pre-existing conditions or the 

development of new ones. Some of the most common co-occurring disorders include (APA, 

2013): 

• Major depression with cocaine addiction 

• Alcohol addiction with panic disorder 

• Alcoholism and poly-drug addiction with schizophrenia 

• Borderline personality disorder with episodic poly-drug abuse  
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     Individuals with co-occurring disorders are at high risk for family problems, social 

isolation, homelessness, relapse, serious physiological illness, hospitalization, victimization, and 

incarceration (Wilton & Stewart, 2017). Individuals with co-occurring disorders are also more 

likely to engage in prison misconduct than those without (Semenza & Grosholz, 2019). Within 

the criminal justice system, an estimated 12-15 percent of males and 24–34 percent of females 

have co-occurring disorders (Steadman et. al., 2013). 

2.1.5 Deinstitutionalization of Individuals with Mental Illness 

Significant advances in pharmacological treatment of mental illness in the 1950s led to 

the decrease of institutionalization of individuals with mental illness (NAMI, 2020). The 

introduction of medications such as chlorpromazine allowed for individualized care. These new 

medications reduced symptoms instead of sedating the patient like previous medications, which 

allowed patients to be able to function in society.  

This advance in healthcare led to the passing of the Community Health Act of 1963. This 

act moved patients with mental illness out of institutions and into mental health care programs 

within the community (Community Mental Health Act, 1963-1964). Then in the 1970s 

legislation took further steps against institutionalization by implementing statutes that made it 

more difficult to commit an individual with a mental illness (O’Connor v. Donaldson, 1975; 

Lessard v. Schmidt, 1972). 

An estimated 487,000 patients with mental illness were released from state institutions 

between 1955 and 1994 (PBS, 2004). This reduction in patients caused many state institutions to 

close down, reducing the number of inpatient facilities available to those in need.  As a result, 

there are roughly ten times as many individuals with severe mental illness in jails and prisons 

than in hospitals (Al-Rousan et. al., 2017). Currently, the three largest institutions providing 
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“mental health care” in the United States are Rikers Island, Los Angeles County Jail, and Cook 

County Jail with “treatment” being physical restraint, denial of food, refusal of medication, and 

solitary confinement among other inhumane actions (Chang, 2018).  

2.1.6 Criminalization of Mental Illness 

Deinstitutionalization of individuals with mental illness was meant to be a positive 

change promoting independence and involvement in society. However, there was a lack of 

community resources which led to a lack of inpatient care, premature hospital discharge, lack of 

adequate income and employment, lack of safe and affordable housing, and an overall inability 

to access needed services and support (Flory & Friedrich, 1990).  The lack of resources and 

problems it created led to stigma and intolerance surrounding mental illness in society. This 

stigma and intolerance, accompanied by lack of resources, poor planning, and ineffective 

policies left the criminal justice system with no option other than to become more involved. 

 Most individuals with mental illness that come into contact with law enforcement are 

experiencing a mental health crisis (TAC. 2015). Bystanders who do not have an understanding 

of signs and symptoms of mental illness may deem an individuals or their behaviors to be 

criminal and call law enforcement. A lack of resources, treatment, and/or support along with the 

cyclical nature of mental illness may lead to a homelessness and individuals being “known” to 

police. Experiences with law enforcement can be positive or negative depending on the training 

of the officers involved (TAC, 2015). 

 Jails and prisons have become surrogate mental health institutions, with 20 percent of 

inmates in jails and 15 percent in prisons having a severe mental illness (NAMI, 2020). Many 

inmates go without adequate and appropriate mental health care because the criminal justice 

system is not set up to provide such care. Inmates with mental illness are more vulnerable to 
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harassment and abuse, and many times they are isolated and segregated from other inmates. 

Incarceration can exacerbate symptoms of mental illness and continued incarceration places 

individuals at risk for decline in both psychological and physical health (APA, 2014).  

2.1.7 Summary 

Millions of Americans have been diagnosed with mental illness at some point during 

their lifetime. The development of medications in the 1950s led to the deinstitutionalization of 

more individuals than the community could provide assistance for. This led to the criminalization 

of mental illness through stigma and lack of proper treatment. With more than one third of those 

in jail and more than 44 percent of prison inmates having one or more diagnosed mental illnesses 

it is important to recognize the unique challenges they face. 

2.2 Challenges Faced in the Criminal Justice System 

Law enforcement is often the first to respond to individuals experiencing a mental health 

crisis. Once involved with the criminal justice system, individuals face unique challenges, from 

initial contact with police to release. 

2.2.1 Law Enforcement Contact 

When there is a disturbance or a crime is committed law enforcement are generally the 

first on the scene. Responding officers have some discretion when it comes to determining if the 

situation requires informal disposition, arrest, or hospitalization. The Americans with Disabilities 

Act (1990) states that everyone, disabilities or not, is entitled to the same law enforcement and 

government services. It requires law enforcement to have an understanding of mental illness and 

to be able to identify it in order to make reasonable adjustments to policies and procedures on a 

case by case basis (Americans with Disabilities Act, 1990). 
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When under investigation by police, individuals are afforded the primary constitutional 

rights to be free from unreasonable searches and seizures and to remain silent. These rights may 

be waived but may only be done if the waiver is knowing, intelligent, and voluntary. The 

Supreme Court ruled that a totality of circumstances test is to be used to determine if the waiver 

is voluntary, and in some cases, the waiver must also be explicitly knowing or intelligent 

(Godinez v. Moran, 1993). The waiver is not knowing or intelligent if there is substantial 

impairment of rational capacity or the individual does not understand what he or she is going by 

waiving their rights. 

Cases involving mental illness and waivers are far and few between, with Colorado v. 

Connelly (1986) being one of few examples the Supreme Court has discussed. Connelly made a 

completely unsolicited confession of murder to Denver police. The officer immediately advised 

Connelly of his Miranda rights but Connelly continued to repeat his confession. During the time 

of these confessions, Connelly was found to be responding to psychotic considerations due to his 

mental state and as a result of this, the Supreme Court held that Connelly’s waiver was invalid 

(Colorado v. Connelly, 1986). 

There is a fine line between violating and not violating an individuals’ rights when 

responding to situations involving mental health issues. This is where law enforcement must use 

discretion and rely on mental health training in order best resolve the situation. For example, in 

Mucha v. Jackson (2015) the Seventh Circuit Court of Appeals found that officers had qualified 

immunity when they removed Mucha from his home and involuntarily committed him to the 

hospital for psychiatric evaluation. The Court held that Mucha’s right against unreasonable 

seizure had not been violated because Mucha acted in a way that led officers to reasonably 
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believe that Mucha was mentally ill and was a possible threat to himself or others (Mucha v. 

Jackson, 2015). 

2.2.2 Court Process 

Competency 

Competency is the biggest mental health consideration in the criminal justice system and 

competency to stand trial is the most frequently examined mental health issue in the court 

system. Time and time again (Pate v. Robinson, 1966; Drope v. Missouri, 1975; Dusky v. United 

States, 1960), the Supreme Court has held that an incompetent defendant cannot be tried in the 

court of law. While the criteria varies between jurisdictions, the most common standard for 

competence is the ability to understand criminal charges and court proceedings as well as the 

ability to rationally assist and interact with defense counsel. These are the bare minimum 

abilities all defendants must possess in order to be an effective participant. 

There are two components to consider when examining a defendant’s competency. 

Foundational competence is the first and consist of having the basic understanding of the 

processes in a trial as well as the ability to assist counsel by relaying relevant information. 

Decisional competence is the second component and consists of the ability to make decisions 

that are both informed and independent. 

If a defendant is found to be incompetent to stand trial, they will generally be transferred 

to a forensic unit or hospital until competence is restored. During this time the defendant is only 

under suspicion of guilt but has not been found guilty in any court. However, they are not free to 

leave and remain incarcerated without trial in a secured hospital facility until they prove to be 

competent for trial.  
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Once competence is restored, the defendant will stand trial and any time served in the 

hospital counts as time served towards any criminal sentence imposed. The Supreme Court has 

held that the defendant must be released from the criminal justice system if competency cannot 

be restored, however state officials still have a good amount of discretion on whether or not 

competency is restorable (Jackson v. Indiana, 1972). This decision helped to place a limit on the 

time a defendant is kept in confinement, whereas previous defendants could be held indefinitely. 

Competency to Plead Guilty 

The standard for competency to stand trial and to waive representation is the same 

standard used when determining competency for pleading guilty (Godinez v. Moran, 1993). A 

defendant can be found competent to stand trial but still be found incompetent to plead guilty. A 

person can only plead guilty if that plea is "knowing, voluntary, and intelligent" (Johnson v. 

Zerbst, 1938).  

The right to pro se 

In order to waive counsel and represent oneself in a trial, a defendant must have the 

ability to understand the legal consequences of representing themselves as must be able to carry 

out the responsibilities of counsel. The judge is required to ask a defendant if they understand the 

advantages, disadvantages, and risks associated with proceeding pro se (State v. Crisafi, 1992). 

The Supreme Court in Indiana v. Edwards (2018) held it is not unconstitutional for states to 

insist on representation for an individual who has been found competent to stand trial but is not 

competent to represent themselves due to severe mental illness. The Supreme Court also held 

that competency to waive counsel is held at a higher standard than competency to stand trial 

(Indiana v. Edwards, 2018). However, once competency to stand trial has been established, there 
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is not a need for separate psychological evaluations for competency to waive attorney and 

competency to plead guilty (Godinez v. Moran, 1993).  

 Mens rea/ legal insanity 

When it comes to what is going on in someone’s mind, we have make inferences based 

on what an individual says or how they act. In some instances mental illness may lead to an 

unformed mens rea (Metzner & Fellner, 2010). In most cases, however, mental illness does not 

interfere with the formation of mens rea but it does provide a defense for an abnormal or 

irrational means of it forming. This means that while the required mens rea is present, it was 

formed as a result of delusional or some other form of irrational or abnormal mental process. The 

Court has held that expert testimony is prohibited on mens rea (Clark v. Arizona, 2006) and it is 

a completely separate issue from an insanity plea. 

Durham v. United States (1954) established what is known as the Durham rule that 

allows jurors to find a defendant not guilty by reason of insanity. This means that the defendant 

is not criminally responsible due to mental disease or defect (Durham v. United States, 1954). 

Although there is an avenue for jurors to find a defendant legally insane, the Supreme Court has 

held that the right to plead insanity is not a constitutional right (Clark V. Arizona, 2006). 

The Supreme Court has held that introducing an insanity defense does not in itself waive 

attorney-client privilege and that doctors’ notes, evaluations, and patient statements are all 

protected under that privilege (Neuman v. State, 2015). If an expert is consulted by the attorney, 

that information is also protected by this privilege only for as long as the expert is not serving as 

a witness at trial. If the expert is used at any point during the trial to provide testimony or 

opinion, attorney-client privilege no longer applies (Neuman v. State, 2015). 
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There are four tests available to determine whether or not a defendant is legally insane. 

The M'naghten Insanity Test evaluates whether the defendant knew the nature of their action or 

if they knew it was wrong. The Durham Rule is more defendant-friendly and is used only rarely 

in order to determine if the defendant would have committed the act if there was not a mental 

disorder or defect. The irresistible impulse test is used to examine whether mental disease or 

defect is the cause of impulse control problems, rendering the defendant unable to control 

actions. The model penal code test examines a defendant’s ability to appreciate the wrongfulness 

of actions and conform to lawful behaviors as a result of mental disease or defect. 

It is extremely rare for a defendant to receive a verdict of not guilty by reason of insanity. 

However, if they are found to be not guilty by reason of insanity it means that there is no dispute 

over guilt and the defendant is not responsible due to mental illness. The defendant is then 

committed to a forensic hospital where they stay indefinitely unless they are found to be no 

longer mentally ill or a threat to society. Instead of guilty by reason of insanity, a defendant may 

also be found guilty but mentally ill. This means they have been found guilty and they are 

responsible for the crime. They can then be committed for treatment until no longer mentally ill 

and then sent to prison to finish their sentence, however, many times defendants are simply 

incarcerated without receiving any care. 

2.2.3 Sentencing and treatment 

Being found incompetent to stand trial is not very common (Metzner & Fellner, 2010). 

Most of the time individuals with mental illness will either plead guilty or stand trial. If 

convicted, they will face the same sentencing process as any other defendant. Once in this 

process, the judge must decide whether or not they will take the offender’s mental illness into 

account when deciding on an appropriate sentence. During the sentencing hearing, evidence of 



 

 
 

19 

the offender’s mental illness will be presented. This evidence as well as sentencing guidelines 

must be considered by the judge. . 

Mental disorder is considered in both capital and non-capitol sentencing when assessing 

mitigation and aggravation. Intellectual disability has been held as a mitigating factor making the 

death penalty unconstitutional (Atkins v. Virginia, 2002) and mental illness may be used as a 

mitigating factor leading to either a lesser or harsher sentence. However, considerations for 

mental illness at sentencing are usually at the discretion of the judge, as it is not generally legally 

required. 

Competency to be executed 

The US Supreme Court found it unconstitutional to execute a defendant who has been 

determined to be insane or have an intellectual disorder, deeming it cruel and unusual 

punishment, and held that a defendant has the right to be competent in order to be executed (Ford 

v. Wainwright, 1986). The state may not execute a defendant that does not have an 

understanding of the reasoning behind the execution (Panetti v. Quarterman, 2007). The Court 

also ruled that mental disorder must be considered as a mitigating factor when sentencing a 

defendant in a case involving the death penalty (Bigby v. Dretke, 2005). 

Forcing of medication and transfer to hospital 

Forcing inmates to take medication and receive treatment has been the center of many 

debates throughout history. There is a fine line between the needs of the criminal justice system 

and the constitutional rights of and individual to deny treatment.  The Supreme Court recognized 

prisoners’ liberties when it comes to refusing medication for mental illness, but held that the 

state’s interest in safety justifies forcing of medication if appropriate and if the prisoner would 

otherwise be dangerous to themselves or others (Washington v. Harper, 1990). If an inmate 
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becomes unmanageable, the Supreme Court has recognized that inmates may want to avoid the 

stigmatization that comes with hospitalization and forced treatment, however it is held that 

hospital transfer is allowed after a hearing in which the defendant has the right to be advised and 

heard.  

2.2.4 Jails/Prisons 

Jails and prisons are not ideal settings for providing mental health care. However, these 

facilities have a duty to provide mental health services to inmates and to protect them from harm. 

Access to medical and mental health services are basic human rights of every prisoner. Prisoners 

have an eighth amendment right to treatment (Estelle v. Gamble, 1976) and that right extends to 

treatment for mental illness (Bowring v. Godwin, 1977). Minimally adequate treatment is 

defined as screening and evaluation, suicide prevention/treatment, appropriate use of 

medications, and maintenance of records that are confidential and accurate (Ruiz v. Estelle, 

1980). 

While jails and prisons are mandated to provide treatment, their primary goal is security. 

Inmates are viewed through the scope of their past criminal behavior and this is how their level 

of potential threat to safety and security is determined. On top of that the correctional 

environment alone can cause fear or aggression or even aggravate psychosis. Inmates can spend 

up to 23 hours a day in their cells. If they become agitated they have to communicate with guards 

who generally have little to no mental health training or else wait days or even weeks to see a 

psychiatrist. Measures designed to keep mentally ill inmates under observation, such as seclusion 

and removal of all clothing and other potentially dangerous items, often do more harm than 

good. Inmates in general population suffering from mental illness become vulnerable to abuse by 
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other inmates and inmates who are combative are generally sent to isolation, which can 

exacerbate their symptoms. 

2.2.5 Summary 

 Individuals with mental illness that are involved with the criminal justice system face 

many unique challenges. Contact with police may be negative due to inability to properly 

understand or respond to officers; commands or because officers are not properly trained in 

mental health. Once in the system, there are legal issues such as competency to stand trial and 

legal insanity to consider. Once incarcerated, many offenders don’t receive treatment and 

conditions within jails and prisons can exacerbate symptoms. Many offenders with mental 

illnesses don’t receive treatment during incarceration. Without adequate treatment, symptoms 

can worsen and individuals may become a threat to themselves or others. These unique 

challenges remain within the criminal justice system in part due to inadequate programs, 

policies, and treatment options. 

2.3 Programs, Policies, and Treatment 

In order to address the unique needs of individuals with mental illness, several programs, 

policies, and treatment options have been created throughout the years. Early efforts focused on 

releasing individuals who had been institutionalized into community services while similarly 

newer efforts focus on diverting individuals away from the criminal justice system to community 

services. 

2.3.1 Policy and legislation 

Community Mental Health Act of 1963 

John. F. Kennedy signed this Act into legislation in an attempt to deinstitutionalize the 

mentally ill. The main goal of this act was to move patients from institutions into their own 
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communities for treatment. Through this Act, federal funding through the National Institutes of 

Health was made available for community mental health centers.  

Insanity Defense Reform Act of 1983 

This law was passed in order to place the burden of proof on the defense in the case of a 

plea of not guilty by reason of insanity. This federal law asserts the presumption that the 

defendant was sane at the time of the offense. The defense must prove “by clear and convincing 

evidence” that the defendant was insane at the time of the offense. Prior to this law the burden of 

proof fell on the prosecution. 

Mentally Ill Offender Treatment and Crime Reduction Act of 2004 

This bill was signed into law by George W. Bush with the goal of reducing recidivism 

rates among the population of offenders with severe mental illness. The Justice and Mental 

Health Collaboration Program was created in order to establish collaboration of criminal justice 

and mental health systems within state and local governments. This law also created more 

training programs for law enforcement and established mental health courts. 

2.3.2 Trauma-informed care 

Trauma-informed care was created as a way to reduce the amount of trauma a patient 

may experience. It was developed with the goal of replacing the traditional question of “What is 

wrong with you?” to a more empathetic “What happened to you?”. This shift in thinking takes 

the patient as a whole into consideration, including any past traumas that may affect their 

experiences.  

Trauma is often defined as stemming from an event such as childhood or adult physical 

or sexual assault, military or law enforcement experiences, or some other type of stereotypical 

traumatic experience. However, trauma can also be caused by less considered sources such as 
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living with mental illness, having to be reminded one is mentally ill by seeing psychiatrists or by 

taking medications. Research has shown that there are neurologic changes that occur in the brain 

in response to trauma (Bremner, 2006). Trauma-informed care takes into consideration that 

experiencing trauma can change an individual’s perception of the world.  

In jails, prisons, and psychiatric hospitals it is common to use methods such as restraint 

and seclusion to manage inmates or patients who are a threat to themselves or others or who are 

too aggressive to manage safely. Seclusion involves confining an individual to a room by 

themselves, generally behind a locked door. Restraint involves using different techniques which 

include the use of manual staff holds, full bed restraints, or even the use of involuntary 

administration medication. While these methods are used to help maintain safety, the impact and 

harm to those with past traumas was not taken into consideration.  

Studies have shown that trauma victims are more likely to be placed into seclusion or 

restraints than individuals without a history of trauma (Chieze, Hurst, Kaiser, & Sentissi, 2019). 

One possible explanation is the inability to regulate emotion or their perception of the actions of 

others. Placing a trauma victim in seclusion or restraints can cause them to be re-traumatized 

(SAMHSA, 2019). Emphasis should be placed on assessing the individual’s level of excitement 

or agitation and the use of techniques that do not come with the risk of re-traumatizing the 

individual. Trauma informed care looks at how an individual may experience trauma as well as 

how that trauma may trigger different responses and seeks to provide the appropriate care. 

2.3.3 Crisis Intervention Team (CIT) Training 

Individuals with mental illness are 16 times more likely to be killed by police than other 

suspects (TAC, 2015). This is due to both a lack in treatment available to those with severe 

mental health and a lack of police training. Crisis intervention training focuses on more practical 
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ways of de-escalating the situation. Individuals with mental illness may not respond in the same 

ways to the same tactics. It is imperative that officers learn de-escalation tactics that are practical 

in order to protect themselves and the communities they serve.  

The CIT model is also known as “Memphis Model” and was first developed in 1988 in 

response to outrage over the shooting of a mentally ill man by police. Since then a network of 

more than 2700 CIT sites have developed throughout the nation (CIT International, 2017). This 

model helps to reduce the stigma of mental illness and the need for involvement with the 

criminal justice system. CIT is a sustainable problem-solving technique and collaboration 

between the mental health and criminal justice systems. Communities who have adopted this 

model have higher success rates in de-escalating serious crisis situations than those who do not 

(Compton, et. al., 2014; Franz & Borum, 2011). 

The Crisis Intervention Team consists of mental health and addiction professionals, law 

enforcement, individuals with mental illness and/or addiction disorders, their families when 

possible, as well as other advocates. The goals of this training partnership are to improve the 

safety of law enforcement and individuals in crisis and to help individuals in crisis receive 

treatment options instead of criminal sanctions. The man difference between suspect encounters 

and police encounters with those in crisis is the need to be non-confrontational (CIT 

International, 2017).  

CIT training helps to educate law enforcement how to respond in a compassionate and 

effective way. The 40-hour training provides law enforcement with verbal de-escalation 

techniques as well as how to recognize symptoms of mental illness. Also included in this training 

is education on mental health diagnoses, medications, drug abuse and dependence, mental health 
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law, cross-cultural sensitivity, information about community mental health resources (CIT 

International, 2017). 

 2.3.4 Mental health courts 

The first mental health court was established in Broward County, Florida in 1997 to 

address the issues of jail overcrowding and inadequate treatment for offenders with mental 

illness (Watson, Hanrahan, Luchins, & Lurigio, 2001). Since then many jurisdictions around the 

United States have created mental health courts in response to the increasing number of 

individuals with severe mental illness within the criminal justice system. According to SAMHSA 

(2020), there are more than 300 mental health courts operating in the United States today 

(SAMHSA, 2020).  

Mental health courts are aimed at problem-solving instead of punishment and focus on 

maximizing treatment options (Wolff, Fabrikant, & Belenko, 2011). Each court has their own 

design but they typically consist of a judge, prosecutor, legal representation for the defendant 

(often times a public defender), probation or parole officers, and a case manager and/or other 

mental health professionals. Participation in these courts is voluntary and is accepted in place of 

criminal sanctions. 

Participants are identified through assessment and specialized screenings. Within the 

court, a treatment plan is created by mental health professionals and court staff in collaboration. 

Treatment plans are then monitored by the proper authorities; the Court, mental health treatment 

providers, probation or parole officers, or a combination. Treatment participants may receive 

rewards for adhering to their treatment plan. They may also be sanctioned if they do not. If the 

participant successfully completes their treatment plan their original charges are generally 

dropped without further prosecution or punishment (Wolff, Fabrikant, & Belenko, 2011). 
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     A meta-analysis of 17 studies published between 2004 and 2015, including more than 

16,000 participants, examined the effectiveness of mental health courts on recidivism (Broner, 

Lattimore, Cowell, & Schlenger, 2004). The study found that overall, mental health courts 

reduced recidivism when measuring charge and jail time but did not have a significant effect on 

arrest or prosecution. When a subset of studies that measured completion of mental health court 

programs rather than just the start was examined, the results showed a reduction in recidivism in 

all measures, including arrest and prosecution (Broner, Lattimore, Cowell, & Schlenger, 2004). 

Another study out of Clark County, Nevada showed that mental health court graduates there 

were four times more likely not to recidivate (Palermo, 2010). 

     Traditional court systems do are not able to provide adequate treatment options for 

offenders with mental illness.  Not addressing the unique needs of those with mental illness can 

create a revolving door, a cycle of offending and involvement with the criminal justice system 

(Wolff, Fabrikant, & Belenko, 2011). Mental health courts focus solely on the needs of offenders 

with mental illness. Not only do these courts help to reduce contact with the criminal justice 

system but they also promote recovery and help reduce the stigmas of mental illness. 

2.3.5 Summary 

 Legislation has been created over the years addressing these unique needs, including 

improving mental health training for law enforcement. Trauma-informed care can help reduce 

negative effects associated with mental illness in the criminal justice system. CIT training for 

law enforcement gives law enforcement education and training in order to effectively and 

adequately respond to calls involving individuals with mental health. Mental health courts are a 

diversion option that focus on the unique needs of the population served. There is a great need 
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for policies, programs, and treatment options that take in to account both the criminal justice and 

mental health needs and considerations. 

3. Theory 

     Crimes involving mental illness have been looked at by several different theorists in order 

to try to identify what may cause an individual with mental illness to become involved with the 

criminal justice system. Some of the more popular theories used to explain crime in general are 

general strain theory, labeling theory, and rational choice theory. While general strain and 

labeling theories can help us to understand crime involving individuals with mental illness, 

rational choice theory helps us to understand that individuals with mental illness may not be 

capable of rational thought and alternative considerations must be used when dealing with this 

population in the criminal justice system. 

3.1 General Strain Theory 

According to Robert Agnew’s General Strain Theory, there are strains in life that cause 

challenges and crime occurs as a result (Agnew, 2006). Agnew (2006) identified 3 main causes 

of strain: losing something of value, being treated in a negative or adverse way by others, and 

inability to achieve goals (Agnew, 2006). These strains may cause individuals to develop 

feelings of anger and/or frustration. Crime is a possible response in order to reduce or escape 

negative stimuli, alleviate negative emotions associated with strain, or even to exact revenge. 

Every individual will experience strains throughout their lifetime, but not every individual will 

use crime as a method of coping. There is a higher possibility of crime as a response if the strain 

is high magnitude, seen as unjust, associated with low social control, and creates pressure or 

incentive to engage in criminal coping mechanisms (Agnew, 2006).  
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 Mental illness disrupts an individual’s thoughts, feelings, and moods (NAMI, 2020). 

Those with severe mental illness often lack the ability to effectively verbalize emotions or 

negotiate, and often have a diminished capacity for coping (NAMI, 2020). Being diagnosed with 

mental illness, accompanied by the associated difficulties, may lead to rejection, unemployment, 

homelessness, discrimination, and/ or victimization (NAMI, 2020). According to Agnew (2006) 

these are the perfect conditions for an individual to turn to crime as a coping mechanism 

(Agnew, 2006). 

3.2 Labeling Theory 

Labeling theory focuses on societal perceptions of individuals and their actions and/or 

behaviors. Social groups create rules and norms and then deem any infraction of those rules or 

norms as deviant (Becker, 1963). Deviance refers to any behavior that goes against the rules of 

conduct and established societal norms (Abrams, 2018). Once society deems an individual to be 

deviant, they are outcast. This in return causes more people to think of and respond to them as 

deviant, causing the individual to conform to their label and continue to engage in deviant 

behavior (Erikson, 1962). 

When mental illness is left untreated, some of the consequences can include 

unemployment, homelessness, substance abuse, and incarceration (NAMI, 2020). These are all 

situations that lead to negative stigmas because society deems these situations as deviating from 

the norm. These individuals may be labeled as unpredictable, unable to care for themselves, or 

even dangerous. Individuals with mental illness who are negatively stigmatized may internalize 

their mental illness as a negative label and that leads to the exacerbation of their illness (Thoits, 

1999). The combination of the inability to remove the stigma attached by society, self-labeling, 

and differential treatment by society can lead to the individual becoming deviant (Thoits, 1999). 
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3.3 Rational Choice Theory 

According to rational choice theory, individuals are motivated by wants and goals and are 

driven by desires (Tibbetts & Hemmens, 2019). Individuals have to make choices because it is 

impossible to get everything they could possibly want. They must make choices about their goal 

as well as how to get to that goal by anticipating outcomes and calculating the best course of 

action (Tibbetts & Hemmens, 2019). Rational individuals can be expected to make the choice 

that will likely give them the most satisfaction (Tibbetts & Hemmens, 2019). 

Rationality is key to this theory because it assumes that all action is rationally motivated, 

even if it appears irrational, and denies the existence of any action that is not calculated (Tibbetts 

& Hemmens, 2019). Another key element is methodological individualism, which makes the 

assumption that complex social phenomena can be explained by the individual actions that lead 

to it (Tibbetts & Hemmens, 2019). When talking about rational decision making in crime, the 

choice is determined by motive, type of crime, victim choice, where/when to commit the crime, 

and what to do after.  

 For individuals with severe mental illness, rational thought may be difficult and making a 

rational choice may not be possible. Individuals experiencing psychosis may be hearing voices or 

experiencing delusions or hallucinations that create irrational thoughts that lead to irrational 

decision making (NAMI, 2020). It is important to recognize that theories such as this one, that 

require mental skills that may be difficult for some, should not be used when looking to explain 

criminal behaviors of those with severe mental illness. 

3.4 Summary 

General strain theorists explain crime committed by individuals with mental illness as an 

inability to cope with strains and stresses in life. Labeling theorists focus on society and the 
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stigma surrounding mental illness, citing labels created by society as contributing to factors 

leading to criminality. Rational choice theorists focus on rational thought as a key factor in 

decision-making. Individuals with mental illness may not be capable of rational thinking and 

therefore education, systems, services, and treatments should take this into consideration. 

4. Recommendations 

In order to properly identify and respond to individuals with mental illness that are 

involved with the criminal justice system, changes need to occur at all levels. Communities and 

faith and community leaders should be educated and person-centered language should be 

implemented in order to reduce stigma surrounding mental illness. Schools should include 

mental health education in their health curriculum at all grade levels. Collaboration between the 

criminal justice and mental health fields need to be strengthened, universalized, and implemented 

throughout the United States. 

4.1 Educating the Community 

Community members are often the ones to place calls to law enforcement when they see 

something they identify as deviant or criminal behavior. Many times these calls are in response 

to individuals who are experiencing a mental health crisis. These crises are often a result of 

untreated mental illness. The stigma surrounding mental illness is one factor that prevents 

individuals from seeking treatment. Another is lack of access to healthcare. A third is lack of 

knowledge regarding mental health symptoms. Educating the community on mental health can 

help to increase understanding, reduce unnecessary police contact, reduce the stigma attached to 

mental health, and provide information on treatment and other community services. 

Stigma is one of the biggest obstacles to having productive conversations about mental 

health. Stigma not only causes people to feel ashamed but it also prevents some individuals from 
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seeking appropriate help. While much progress has been made in decreasing the stigma 

surrounding mental health over the years, it is simply not enough. Although the reduction in 

stigma has led to more individuals willing to seek help, there is still an average delay of 8-10 

years between onset of symptoms and intervention (NAMI, 2020). Whole-body health includes 

every part of body health, including the human brain and mental health. The focus of positive, 

productive conversation should not be solely on health of the heart, kidneys, and other 

physiological conditions. The person as a whole must be considered in order to help reduce the 

stigma associated with mental health.  

In order to reduce stigma through conversation the use of person-centered language when 

discussing mental illness is extremely important. Person-centered language conveys respect by 

emphasizing that a person is a person first and not defined by a disability or health condition 

(MHA, 2020). Language is an easy way to stigmatize and devalue someone who has a mental 

illness. It is important that people are seen first as people and not seen as their mental health 

condition.  

The following table provides examples of stigmatizing, labeling language and person-

centered replacements: 

Stigmatizing Language Person-Centered Language 
 the mentally ill, crazy, psycho, nuts people with mental illness/mental health 

conditions 

schizophrenic, bipolar, borderline personality a person living with schizophrenia, bipolar 

disorder, borderline personality disorder 

She is bipolar but does not let her suffering 

define her. 

Even though she has bipolar disorder, her 

experience does not define her. 

There are many resources available for the 

mentally ill to receive help. 

There are many resources for individuals who 

are living with mental illness/mental health 

conditions to receive help. 
Table 1 Stigmatizing Labels and Person-Centered Replacements 
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The use of labeling stigmatizing language reduces an individual to their condition. Using 

words like “suffering” makes assumptions about the individual’s relationship with their illness. 

These diminishing words should be replaced by more objective language in order to prevent 

potential judgements about how the person is affected by a condition and to place emphasis that 

mental illness does not define a person. 

4.1.1 Faith and Community Leaders 

Faith and community leaders are often the one of the first people individuals and families 

turn to when they face mental health problems and/or traumatic events. In times of crisis, many 

individuals choose to turn to trusted community leaders before seeking help from mental health 

professionals. Community support and connection are important for long-term recovery of 

individuals living with mental illness (SAMHSA, 2020). When leaders are equipped to respond, 

they can help educate individuals and families about mental health thereby increasing awareness 

and making it easier for individuals to seek help.  

Mental Health First Aid educates faith and community leaders about mental health and 

substance abuse as well as common challenges faced within these disorders, and provides a plan 

of action to aid community members with appropriate resources within the community (MHFA, 

2020). This education helps to reduce stigma, provides faith and community leaders with 

appropriate tools to identify and respond to signs of mental illness and substance abuse, 

promotes awareness, and helps to educate congregation and community members (MHFA, 

2020). Mental Health First Aid training should be used by faith and community leaders in order 

to: 

• Promote acceptance of mental health issues  

• Identify opportunities to support individuals with mental illness 
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• Connect individuals and families with resources 

4.1.2 Education in Schools 

According to NAMI (2020), more than half of lifetime mental illnesses have an onset 

prior to the age of 14. However, the average person will have symptoms for 10 years before 

seeking treatment (NAMI, 2020). Early identification and access to treatment have been 

associated with better school performance, the ability to develop positive relationships, the 

ability to gain access to employment, and the ability to lead a more meaningful and productive 

life (Dodge, et. al., 2014). The inability to obtain these factors are associated with criminality 

later in life (Tibbetts & Hemmens, 2019). While most offenses involving individuals with a 

mental illness are nonviolent, there is an increased arrest rate, longer detention times, and higher 

rates of recidivism associated with police calls involving mental illness (APA, 2014). Educating 

teachers and students of all ages about mental health can help with recognition of symptoms 

early in themselves or others and lead to seeking help before a crisis develops.  

Over the past decade, this need has begun to be addressed in cities and states nationwide, 

with a number of initiatives being adopted. New York led in 2016 by enacting the first law ever 

that mandates mental health education at every grade level (Assembly Bill A3887B, 2016). Since 

then, many other states have followed suit. As of 2019, nine states mandate mental health 

education in schools and at least 20 states and the District of Columbia include some mental 

health education or standards (Lubell & Snow, 2019). 

In addition to adding mental health education, educator programs should also include 

training on the subject. While mental health intervention is not an educator’s primary role, it is 

important for them to understand signs and symptoms in order to provide more effective 

academic guidance and make appropriate referrals for services. Educators are often the first line 
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of defense for students (Fazel, Hoagwood, Stephan, & Ford, 2014), so mental health training and 

awareness are important.  

Although an estimated 1 in 5 of the 50 million public school students have mental health 

symptoms present (CDC, 2018), mental health training is not generally included in educator 

programs (Fazel, Hoagwood, Stephan, & Ford, 2014). In order to fill this training gap, Mental 

Health First Aid should be implemented. This evidence-based training was designed to equip 

teachers with the skills to understand, identify, and respond to signs of mental illness and co-

occurring disorders (MHFA, 2019).  

In addition to this training, policies should be established that outline when to report any 

concerns as well as the necessary steps involved. Ultimately, students and educators should be 

provided with mental health education in order to increase awareness and to recognize signs and 

symptoms of mental illness. Future instruction should include mental health education that 

includes addressing the relationship between mental health and other health or substance use 

disorders, identifying and redirecting negative coping behaviors, and the impact of cultural 

attitudes and stigma surrounding mental illness. 

4.1.3 Summary 

Communities can help prevent negative outcomes and promote recovery for individuals 

with mental illness. Educating the community can help reduce stigma and promote a more 

positive environment. This education can include formal Mental Health Frist Aid training, 

incorporating mental health into school health curriculum, or having informal conversations with 

community members. Changing how mental illness is perceived and responded to starts with 

individuals, moves to schools, then to workplaces and families, and then to community leaders 

who are all equipped with education and training in mental health. 
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4.2 Improving Collaboration 

Collaboration between criminal justice and mental health has been widely recognized as a 

key component when managing individuals with serious mental illness within the criminal 

justice system (NAMI, 2020). Differences in values, goals, and methods between the two fields 

make it difficult for the systems to work effectively as separate units to provide adequate 

response and treatment for individuals with mental illness. With the weight of mental health care 

being community-based, it is imperative for the criminal justice and mental health systems to 

collaborate and better address situations involving criminal justice-involved individuals with 

mental illness. 

4.2.1 Police-Mental Health Collaborative Programs 

Many law enforcement and mental health agencies have already begun taking steps to 

work together to improve responses during interactions with an individual with mental illness. 

Due to these efforts improvements such as mental health and CIT training for law enforcement 

have been implemented around the nation. Some states even include training on mental health, 

crisis intervention, and stabilization in their standards of training for law enforcement.  

The cross between criminal justice and mental health systems has come to be known as 

police-mental health collaborations. Some of the most common current models of police-mental 

health collaboration are (NCSL, 2020):  

Crisis Intervention Teams (CIT): 

Crisis intervention teams include law enforcement officers who have undergone CIT training. 

These officers respond to mental health calls and are also dispatched to provide assistance to 

officers that have not received training. 

Co-Responder Teams: 
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Co-responder teams include mental health trained law enforcement and mental health 

professionals. The team generally rides in the same vehicle and works together for an entire shift 

responding to mental health calls. 

Mobile Crisis Teams: 

Mobil crisis teams include a team of mental health professionals that have undergone specialized 

training. They respond to both mental health and law enforcement calls and help to stabilize an 

individual in crisis or during an encounter with law enforcement. 

Case Management Teams: 

Case management teams include law enforcement, mental health professionals, and peers that 

work as a team to develop solutions and coordinate care in order to reduce repeat interactions 

with the same individuals. 

Crisis Stabilization Centers: 

Crisis stabilization centers are facilities used as alternatives to jails and emergency departments. 

Law enforcement officers can take individuals experiencing a mental health crisis to these 

facilities until the individual can be stabilized.  

Though there have been positive steps to form collaborations, there is a need for even 

more coordination nationwide to ensure that law enforcement has the capability to respond 

appropriately to calls involving mental illness and connect individuals with the proper resources 

and support. Within agencies that already implement training and police-health care 

collaborations further action is still needed. Continuing to educate and raise community 

awareness, exploring ways to better tailor response based on availability of community 

resources, and measuring the effectiveness of these efforts should be the focus of future 

collaborations. 
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4.2.2 Future Criminal Justice and Mental Health Collaboration 

     In order to adequately respond during a mental health crisis, in it imperative to for 

criminal justice and mental health experts to come together and collaborate in order to create 

effective policies for response. Methods that work in one city or state may not be effective in 

another due to the inconsistency of demographics and availability of resources across the United 

States (Han, 2017). Mental health and criminal justice agencies must develop collaborative case 

plans in order to improve health and reduce recidivism. Recidivism is more likely to occur and 

mental health is more likely to deteriorate when treatment and services are from a series of non-

collaborative agencies or agencies that are not capable of providing adequate, effective care 

(Han, 2017). 

• Collaboration at the state level should include both state and local representatives from 

criminal justice and mental health agencies. A committee of these representatives should 

be established in order to improve upon information sharing and remove barriers that 

may be hindering progress. In 2009 Pennsylvania implemented such a collaboration 

between The Pennsylvania Commission on Crime and Delinquency (PCCD), the 

Pennsylvania Office of Mental Health and Substance Abuse Services, and the County 

Commissioners Association of Pennsylvania in order to ensure coordinated efforts of 

criminal justice/mental health collaborations statewide (PCCD, 2020).  

• Interagency collaboration across local criminal justice and mental health agencies should 

be encouraged.  

• Information sharing across agencies should be mandatory in order to reduce and gaps or 

redundancies. Arkansas’ Department of Human services in, collaboration with county 

officials and community-based treatment centers, has begun collecting data from their 
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four Crisis Stabilization Units in order to evaluate the effectiveness of these Units (Mayo, 

2020). This sharing of information will help reduce recidivism and number of emergency 

room visits by using collaborative analysis to implement most effective practices 

statewide. 

• There should be collaboration between supervision and mental health agencies in case 

planning.  

The ability of criminal justice and mental health agencies to work together directly affects the 

effectiveness of interventions (Han, 2017). Collaboration is essential in order to effectively 

manage individuals with mental illness within the criminal justice system. With differences in 

values, goals, and of the criminal justice and mental health systems, it is important to have a 

conceptual framework that promotes effective collaboration. Table 2 provides a basic model of 

collaboration between criminal justice and mental health during each step of the supervision 

process:  

 Mental Health 

Activities 

Criminal Justice 

Activities 

Engagement Discuss available treatments and 

services 

Discuss legal stipulations and 

conditions 

Assessment Conduct psychosocial 

assessment 

Conduct criminogenic risk and 

needs assessment 

Planning and treatment Plan treatments and services 

Provide treatment 

Plan supervision method and 

frequency 

Provide supervision 

Monitoring Monitor adherence to treatments 

and services 

Submit progress reports to 

criminal justice partner 

Monitor adherence to legal 

stipulations and conditions 

Review progress reports with 

mental health partner 

Problem-Solving Consider therapeutic options 

Present recommendations to 

criminal justice partner 

Consider rewards and graduated 

sanctions 

Discuss alternatives to 

punishment with mental health 

partner 

Transition Discuss transitional supports Discuss termination of 

supervision 
Table 2 Mental Health and Criminal Justice Collaboration for Adults with Mental Illness in the Criminal Justice System (Lamberti, 
2016) 
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Too often, individuals experiencing a mental health crisis are arrested and incarcerated 

rather than deferred to community treatment and services. Collaboration between the mental 

health and criminal justice systems is a key component to successfully identifying when there is 

a mental health crisis, responding adequately and effectively, developing effective treatments 

and services, and improving the quality of programs and procedures (Han, 2017). Future research 

should explore new methods and models of collaboration and ways to expand resources in order 

to effectively respond to situations involving a mental health crisis. 

4.2.3 Summary 

During a mental health crisis, an individual may not be able to respond to officers 

commands. Officers may misinterpret this inability as willful noncompliance. This 

miscommunication can lead to unpredictable and negative encounters between police and 

individuals in crisis. Collaboration between criminal justice and mental health is important in 

order to meet the needs of those in crisis. Local, county, state, and national community members, 

practitioners and policymakers must also collaborate to develop and undergo education and 

training on mental health in order to improve responses to individuals with mental illness 

throughout the community and the criminal justice system.  

4.3 Training Practitioners and Policy Makers 

In order to better respond to calls involving a mental health crisis it is important to 

provide education and training to all practitioners and policy makers. Mental Health First Aid 

and CIT training provide important education and training for all levels of the criminal justice 

system as well as for mental health and criminal justice policy makers. 

4.3.1 Communications Staff 

In 2019, there were 98,300 police, ambulance, and fire dispatchers nationwide (BLS, 

2020). On average, dispatchers receive between 300 and 500 calls per day (Ward, 2013). Of 
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those calls, no less than 1 in 10 involve individuals with severe mental illness (TAC, 2015). 

Aside from police officers, communications staff are frequently the first to have contact with an 

individual with mental illness. It is important that communications staff have the appropriate 

knowledge and skills necessary to identify a mental health crisis and respond effectively. 

CIT training teaches safe and effective approaches to handling incidents involving 

individuals with a mental illness (CIT International, 2017). Communications staff are especially 

important in the CIT collaboration because they are the first line of communication involving 

emergency calls. They are also responsible for setting the tone for emergency response. Without 

proper training, communications staff could potentially escalate the mental health crisis which in 

return creates a more difficult situation for emergency responders.  

In order to be able to effectively respond to a calls that require a specialized response, 

communications staff training should include:  

• How to avoid assumptions, stereotyping, and discrimination against persons with mental 

illness  

• Recognition of mental illness signs, symptoms, and behaviors 

• Crisis de-escalation, interventions skills, and communication techniques 

• Information on local services and resources 

     CIT training teaches communications staff how to recognize and respond more efficiently 

to calls involving a mental health crisis. It also provides a framework for working more 

effectively with first responders and law enforcement in response to individuals experiencing a 

mental health crisis (CIT International, 2017). The goal is to enable adequate response of 

emergency care on scene and diversion from the criminal justice system through to 

transportation to mental health facilities for assessment and intervention. Providing CIT training 
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to communications staff will help to minimize the number of arrests, reduce the number of repeat 

encounters with law enforcement, reduce the use of force by law enforcement on individuals 

with mental illness, and an increase in connections to resources (CIT International, 2017). 

4.3.2 Police Academy Training 

On average, there are 45,000 officer recruits entering police academy training programs 

at 664 state and local training academies with eighty-six percent of recruits successfully 

completing training (Reaves, 2016). Training programs are configured differently based on the 

organization providing the training and the materials taught varies from academy to academy. 

However, the focus of training is generally on tactical skills and defensive tactics. This is 

because these skills are an important part of officer safety in the line of duty. However, it is also 

necessary for officers to receive training that focuses on personal skills needed to communicate 

effectively. This includes training focused on skills necessary when handling a call involving a 

mental health crisis. 

There are many different circumstances in which police will encounter individuals with a 

mental illness, including: 

• Victimization of an individual with mental illness 

• Calls about concerns over an individual’s behavior 

• Apprehending an individual in crisis under the Mental Health Act 

• Incident calls when there is an individual displaying signs of mental illness 

• Calls for assistance or support from individuals in crisis 

Law enforcement officers have reported that lack of training on recognizing and 

responding to mental health disorders has made responding to calls involving mental health 

crises difficult (Cooper, McLearen, & Zpaf, 2004). A survey (2015) of 280 police departments 
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was used to evaluate how much time was spent on various training topics such as mental health. 

The results showed that, on average, only about 8 hours of training was spent on each topic of 

crisis intervention and de-escalation techniques (Police Executive Research Forum, 2015).  

The ability to identify the presentation of mental illness and possession of skills to de-

escalate a mental health crisis are key components to quickly and adequately responding to 

mental health calls. Police academy training should place emphasis on these skills as well as 

their practical application. Police academy trainees should graduate with knowledge about 

(Coleman & Cotton, 2014): 

• Signs and symptoms of mental illness 

• Stigma and bias surrounding mental illness and how it affects individuals 

• How to make a behavior assessment about if an individual is capable of controlling their 

own behavior 

• Whether an individual is capable of understanding and responding to direction 

• How standard police tactics may have a negative and opposite effect on an individual in a 

mental health crisis 

• Defusing and calming techniques 

• When to apprehend, arrest, or divert and when to seek additional assistance 

• Mental health and community agencies to call for assistance 

• Mental health legislation  

CIT training is a great way to educate trainees about mental illness. Trainees learn mental 

health etiology and presentation of disorders, which allows adequate response to and control of 

an encounter during a mental health crisis. Training is also focused on de-escalation techniques 

in order to assure a safe encounter for all involved (CIT International, 2017). Research estimates 
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predict that training 15 to 25 percent of officers should be sufficient in order to respond to all 

calls involving mental health crises (Thompson & Borum, 2006). Currently, more than 2,000 

departments nationwide has made CIT training mandatory and there have been several positive 

effects associated, including reduction in stigma and less use of force when responding to mental 

health crises (Rogers, McNiel, & Binder, 2019). 

In addition to CIT training, police academy trainees should be mandated to attend Mental 

Health First Aid Training. This training supplies trainees with skills to recognize symptoms of 

mental health and substance abuse, engage and de-escalate, and connect individuals with needed 

care (MHFA, 2020). MHFA should not be used as a as an enhancement for CIT and not a 

replacement (MHFA, 2016). MHFA teaches trainees effective ways to intervene during 

immediate crises that pose a threat to the public and during non-crisis situations such as someone 

exhibiting symptoms of a mental illness or an overdose, and even skills to care for their own 

mental health (MHFA, 2020). Currently, there are close to 100,000 officers who have completed 

Mental Health First Aid training (Hoffman, 2018).  

4.3.3 Jail/Prison Staff 

     Within our criminal justice system, there are roughly 2.3 million individuals held within 

1,943 state and federal prisons, 3,214 local and Indian Country jails, 1,772 juvenile correctional 

facilities, 218 immigration detention facilities, as well as numerous military prisons, civil 

commitment centers, and state psychiatric hospitals and prisons (Sawyer and Wagner, 2020). In 

2019 there were 423,050 correctional officers employed in county, state, and federal detention 

facilities throughout the United States (BLS, 2019). Historically, there has been little to no 

mental health training to prepare corrections staff (Torrey, Kennard, Enslinger, Lamb, & Pavle, 

2011). Due to this lack of training, conditions within these detention centers border on inhumane 
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for someone living with a mental illness and the conditions of their confinement are frequently 

adverse to recovery (Osher, et. al., 2012).  

     Nationwide, jails and prisons routinely face challenges due to constraints on resources and 

staffing, placing inmates with serious mental illness at high risk of having their conditions 

overlooked or ignored (Osher, et. al, 2012). A survey (1997) of issues related to mental health 

was conducted in prisons in Massachusetts found that officers were under-referring prisoners for 

medical services. It was reported that behavior identified as “bizarre” was not likely to result in 

mental health referral unless it was disruptive and as long as inmates are clean, quiet, and 

obedient it is unlikely jail or prison staff will request mental health attention (Applebaum, et. al., 

1997). 

     CIT training should be used to educate jail and prison staff in order to respond to and meet 

the needs of inmates with mental illness. Inmates have limited resources while incarcerated so it 

is important that jail and prison staff learn to properly identify mental illness symptoms and 

intervene appropriately in mental health crises. In addition to initial training, NAMI (2020) 

recommends that staff attend 4-6 hour of training annually in order to maintain the most-up-to-

date knowledge and training (NAMI, 2020). Jail and prison staff who complete CIT training will 

be able to: 

• understand and recognize signs and symptoms of mental illness 

• use de-escalation skills to calm and reassure individuals in a mental health crisis 

• link with local mental health providers for quick assistance 

     The use of de-escalation and reassurance skills often conflict with criminal justice training 

tactics that use a public safety approach for immediate control rather than a person-centered 

approach in crisis. However, it is important to incorporate these techniques in order to prevent 
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unnecessary use of force, injury, or escalation of mental health symptoms (CIT International, 

2017). Jail and prison staff are the first to respond to problems within jails and prisons so they 

must be aware of potential emergencies that may arise and how to adequately respond, as well as 

their role in early identification of mental illness or injury. 

4.3.4 Probation/Parole Officers 

Community based corrections help to create a connection between the criminal justice 

and healthcare systems for individuals in the criminal justice system with mental illness. There 

are roughly 91,800 probation and parole officers in the United States (BLS, 2020) that monitor 

roughly 3.6 million individuals on probation and 870,000 on parole (Jones, 2018). This is close 

to twice the number of individuals incarcerated in both jails and prisons. Of those on supervision, 

an estimated half million have a serious mental illness (Epperson et al., 2019). 

Individuals with severe mental illness that are involved with the criminal justice system 

face many barriers while on probation or parole. Isolation and a lack of social supports contribute 

to increased psychological distress, the risk of future criminal activity, and probation or parole 

violations (Tibbetts & Hemmens, 2019). Research suggests that probation and parole officers 

should assess the level of support needed for those with mental illness, form a positive 

relationship with the individual, and establish appropriate connections to help create a positive 

community of social support (Lamberti, 2016). Positive social supports for an individual with 

mental illness while on probation or parole not only help to improve mental health symptoms but 

also reduces the likelihood of recidivism and probation or parole violations (Epperson et. al., 

2019).  

In order to be able to respond adequately to the needs of individuals with mental illness, 

probation and parole officers require training programs that include mental health education. 
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Probation officers in New York State already undergo training that includes understanding and 

responding appropriately when working with an individual with mental illness and co-occurring 

disorders, matching individuals to services, identifying key issues within the system pertaining to 

mental health, and developing and maintaining partnerships between probation and community 

services (New York State DCJS, 2020). Probation officers at the federal level receive similar 

training (FJC, 2020).  

 Mental health training for probation and parole officers should include an overview of 

mental health and identification of mental illness signs and symptoms, some knowledge of 

medications and common side effects, common behaviors of offenders with a mental illness, 

how supervision differs when an individual has a mental illness, special conditions of release that 

pertain to supervision of an individual with a mental illness, and crisis intervention and de-

escalation techniques (MHFA, 2019). Mental Health First Aid/Public Safety is a program that 

includes these components in its training and should be implemented for all probation and parole 

officers. Trainees are educated on the most effective ways to deescalate an incident without 

compromising health or safety. Training is designed to be used during a mental health crisis as 

well as during routine encounters with community members (MHFA, 2016). When probation 

and parole officers have appropriate mental health training, it is more likely interactions 

involving offenders with mental illness will be positive ones.  

4.3.5 Policy Makers 

Providing policy makers with knowledge about mental health is also necessary. 

Throughout history, our system has done a poor job of protecting individuals with mental illness. 

With the excessive number of individuals with mental illness in jails and prisons today (NAMI, 

2020), it is more important than ever that there is advocacy for effective strategies to provide 



 

 
 

47 

decent and humane care. Building the knowledge and skills of policy makers is key to providing 

legislation that effectively addresses mental health in the criminal justice system (NASMHPD, 

2015).  

Mental health policies should be aimed at prevention and treatment, rehabilitation, 

reduction of stigma, development of services, and reduction in police contact and recidivism. 

Stigma within the government should be reduced in order to remove the view that 

deinstitutionalization is a way to save money on healthcare rather than a way to provide better 

care and support. Prison policies need to be revamped in order to prevent, reduce, and treat 

mental illness while individuals are incarcerated and systems need to be designed to divert 

individuals to hospitals for treatment rather than prisons and jails. Providing Mental Health First 

Aid education and training to policymakers is vital in order to gain the knowledge needed to 

create effective legislature where criminal justice and mental health intersect.  

4.3.6 Summary 

Communications staff should receive mental health training in order to effectively 

provide assistance for calls involving individuals with mental illness. Police officers are often the 

first responders to these calls for service. It is important that CIT training be implemented in 

police academy training so officers can adequately identify and respond to symptoms of mental 

illness. Jail and prison staff should receive education and training on mental health in order to 

better understand and respond to the needs of the population of inmates being housed at their 

institutions. Probation and parole officers should receive Mental Health First Aid training so they 

can understand how to better serve individuals with mental illness. Finally, development of 

future policy should take mental health needs into consideration. This can only be achieved 

through mental health education of policy makers. 
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5. Conclusion 

In the past, individuals with mental illness were institutionalized in state hospitals that 

often provided subhuman conditions. Deinstitutionalization aimed at shifting the focus from 

institutionalized care to community care. However, a lack of resources for the large population of 

community members with mental illness, accompanied by stigma has led to negative results such 

as homelessness and increased involvement with the criminal justice system. With between 

300,000 and 400,000 individuals with mental illness incarcerated on any given day (NAMI, 

2020), jails and prisons have become the new institutions housing individuals with mental 

illness. 

Individuals with mental illness come into contact with law enforcement more often than 

those without and are generally arrested for nonviolent or low-level crimes (TAC, 2018). Many 

times, police have little to no mental health education and training. Despite this lack of training, 

police they are often the first to respond during a mental health crisis. Lack of education and 

training can lead to negative interactions including use of force and often times leads to re-

institutionalization of individuals within jails and prisons.  

Once involved in the criminal justice system, individuals with mental illness experience 

unique challenges, from initial contact with police to sentencing and treatment. While there has 

been some legislation created to protect the rights of individuals with mental illness, the system 

still faces many challenges in regards to meeting the needs of this unique population. Individuals 

with mental illness spend longer periods of time in jail and prison and are often placed more 

frequently into solitary confinement than other inmates (Bronson & Berzofsky, 2017). These 

conditions are not ideal for treatment of mental illness and often times exacerbate symptoms. 

Recidivism is also high within this population, often times due to inability to meet conditions of 
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supervised release. Currently, more than 500,000 individuals with mental illness are under some 

form of community supervision.  

In order to break this cycle the first step is to educate community members and leaders in 

order to increase understanding and reduce the stigma surrounding mental illness. Schools 

should include mental health in their health curriculum so staff and students can learn to identify 

signs and symptoms of mental illness early. Faith and other community leaders are often the first 

people approached for guidance from community members with mental illness. Providing 

Mental Health First Aid training can help them identify signs and symptoms in community 

members, be able to respond effectively in a crisis situation, and give helpful suggestions for 

community treatment options.  

Communications staff and police officers should also receive education and training in 

mental health. Mental Health First Aid and CIT training is already used in several jurisdictions 

and their use should be implemented universally. This education and training will help 

dispatchers identify mental health-related calls in order to inform the appropriate responders, 

whether that be emergency services or police. It will also help police officers identify signs and 

symptoms of mental illness and teach effective de-escalation techniques.  

When individuals are booked into jails, they should be screened for mental illness and co-

occurring disorders. Efforts should be made to divert those identified as having a mental illness 

away from jails and prisons and towards treatment and services. Several jurisdictions across the 

United Sates have implemented mental health courts in order to try to divert offenders with 

mental illness away from jails and prisons. When diversion is not possible, adequate and 

appropriate conditions, care, and services must be provided to those who remain incarcerated. 

Once inmates are released, they must be connected with appropriate treatment, services, and 
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resources in within the community. Probation and parole officers must also receive education 

and training in mental health in order to provide effective service to inmates released on 

supervision.  

In order for all of this to be possible, there must be effective collaboration between the 

fields of criminal justice and mental health. Some collaboration already exists, but practitioners 

at all levels as well as policy makers need to be educated and trained in mental health in order to 

facilitate collaboration across the United States. Policies and procedures should reflect and 

address the unique needs of individuals with mental illness within the criminal justice system. 

Well-funded, comprehensive systems of care must be developed in order to properly address the 

needs of individuals with mental health both within the community and within the criminal 

justice system. 
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