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AUTHOR’S INTRODUCTION
These unpublished monographs are being deposited in several
libraries. They have their roots in my experience as a law student.
I have been interested in the case of Slater v. Baker and Stapleton
since I first learned of it in law school. I was privileged to be a member of
the Yale School Class of 1974. I took an elective course with Dr. Jay Katz
on the protection of human subjects and then served as a research
assistant to Dr. Katz in the summers of 1973 and 1974.
Dr. Katz’s course used his new book EXPERIMENTATION WITH
HUMAN BEINGS (New York: Russell Sage Foundation 1972). On pages
526-527, there are excerpts from Slater v. Baker. I sought out and read
Slater v. Baker. It seemed that there must be an interesting backstory to
the case, but it was not accessible at that time.
I then practiced health law for nearly forty years, representing
hospitals and doctors, and writing six editions of a textbook on hospital
law. I applied my interest in experimentation with human beings by
serving on various Institutional Review Boards (IRBs) during that period.
IRBs are federally required committees that review and approve
experiments with humans at hospitals, universities and other institutions.
Upon my retirement from practice in 2013, I received an
Honorary Fellowship appointment in the University of WisconsinMadison’s Department of Medical History and Bioethics in the School of
Medicine and Public Health. In 2014 my study of the history of medical
consent led me back to Slater v. Baker. Micaela Sullivan-Fowler,
Curator/History of Health Sciences Librarian, of the Ebling Library of the
University of Wisconsin-Madison, provided very helpful assistance.
Accessing electronic databases that did not exist when I was in law school,
I discovered contemporaneous news reports of the trial, background
information on the identified participants in the treatment and lawsuit, and
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inaccuracies and anomalies in Slater v. Baker. My suspicion of a backstory
grew stronger.
I then discovered that the Wellcome Library in London had the
only known copy of a report - FACTS AS THEY WERE - written by
defendant Baker. 1 I obtained a digital copy from the Wellcome Library in
the spring of 2015. It is a handwritten report of the details of the case,
providing the intriguing backstory. It disclosed that the plaintiff’s name was
Richard Slatter and that what actually happened was very different from
what was presented at trial. It explained why this occurred and explained
most of the inaccuracies and anomalies in Slater v. Baker. It identified the
device used and the names of more of the participants.
I also learned that The National Archives (TNA) at Kew in
London has the extant records of the Court of Common Pleas that
decided the Slatter case and that the Wellcome Library has additional
manuscripts by defendant Baker. To view these and to determine
whether there was additional relevant information about the case, I spent
two weeks in London in September 2015.
I spent several days in TNA, reviewing original court rolls that
were nearly 250 years old. Many were so fragile that they had to be
reviewed in the Collection Care area with the helpful assistance and
supervision of Holly Smith and other members of the preservation team.
Unfortunately there were no detailed records of the case extant in
the records of TNA. There were two documents that briefly referenced
the case. A contemporaneous index document included the case name
and the amount of damages: 2

Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768)
[Wellcome Library (MS. 1037)].
2
Index to Common Plea Rolls, 7-8 GEO. III Hilary to Michas (The
National Archives IND 1/6533) [“T.7th G.3d” is the time of the case Trinity Term of the 7th year of George III]
1
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Baker

Thos late of London Surgeon and ant £ s T.7th G.3d
To Ansr Richd. Slatter …….....Case
576. 5
Midds

Stapleton Isaac late of Southwark in the County of Surry apothecary
And another
£ s T.7th G.3d
r
d
To Ans Rich . Slatter ……....Case
576. 5
Midds
No roll number is given in this index entry. This indicates that detailed
records of the case were never maintained in the court rolls. The other
document was a court roll that lists the additional attorneys that the parties
retained to handle the review of the case by the full court: 3
Middlesex Richard Slatter appoints John Grace his Attorney agst
Thomas Baker late of London Surgeon and Isaac Stapleton
late of Southwark in the County of Surry Apothecary in a plea
of Trespass on the Case
Middlesex said Thomas Baker and Isaac Stapleton appoint Joseph
Cruttenden their attorney agst Said Richard Slatter in the plea
afsd
At the Wellcome Library, I saw FACTS AS THEY WERE, as well as
an account book that Baker maintained throughout his practice and a
report that Baker wrote of his tour of France before he began his surgical
practice. Baker’s account book gives his sources of income, total
expenditures and net gain or loss for each year. In 1767-68 his total
expenditure for the Slatter case is listed: 4
This year I had a Lawsuit which cost 320=14-8
I visited several other libraries and archives in London, including
the British Library, the Guildhall Library, the London Metropolitan
Common Pleas Rolls for the Trinity Term of 7 Geo III (1767) (The
National Archives CP 40/3677).
4
Baker’s account book is in the Wellcome Library in London (MS. 5781).
3
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Archives, the Royal College of Surgeons Library, and the Local Studies
Library at the John Harvard Library in Southwark. I also visited the West
Sussex Records Office in Chichester to review a diary kept by defendant
Baker’s brother. The staff members of the libraries and archives were very
helpful. Some sites provided additional information related to the people
and places involved in the case. The other sites performed an equally
important function of confirming that they had no accessible information
that would require major modifications in the account that emerged from
the other research.
I have continued to pursue the research and found more about
the context of the case and the participants. I am now ready to share my
research with others.
I do not claim that the research is exhaustive. I hope that future
researchers will uncover additional information to shed more light on this
interesting and important case.
I also thank Susan E. Lederer, Professor and Chair of Medical
History and Bioethics, and my wife, Jan Miller, for their review of early
drafts of the manuscript and helpful comments.
Robert D. Miller, JD, MSHyg
Madison, Wisconsin
October 2019
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MONOGRAPH #1

OVERVIEW OF THESE UNPUBLISHED
MONOGRAPHS RELATED TO
SLATER V. BAKER AND STAPLETON (1767)
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
In 1767 an English court decided the earliest legal case that is now
known that imposed liability for not obtaining consent to surgical
treatment - Slater v. Baker and Stapleton. 1 This was a malpractice case
arising out of the treatment of a complex leg fracture.
Beginnings are often messy. Steps along the way are affected by
extraneous factors that channel developments in unexpected paths. This

Slater v Baker and Stapleton, 2 Wilson 359, 95 Eng. Rep. 860 (C.B.
1767). The text appears in Addendum A to MONOGRAPH #4.
Slater v. Baker is often erroneously referred to as being decided by the
King’s Bench (K.B.), e.g. William J. Curran, LAW AND MEDICINE: TEXT
AND SOURCE MATERIALS ON MEDICO-LEGAL PROBLEMS (Boston: Little
Brown & Co. 1960), 735 [“Baker and Stapleton 95 Eng. Rep. 860 (K.B.
1767)”]. This is understandable because Volume 95 of English Reports is
supposedly devoted to cases from the King’s Bench. It is clear from the
Slater v. Baker and the original court records at The National Archive at
Kew in England that the case was decided in the Court of Common Pleas,
usually referred to as the Common Bench (C.B.).
1
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set of monographs explores from several perspectives this 1767 step in the
development of the law related to consent and experimentation with
human beings.
The law and ethics of consent have been and will always be
complex. How should decisions be made concerning medical procedures
and treatments and concerning participation in medical experimentation?
The answer regarding consent becomes simple only when the complex
array of human characteristics and relationships is omitted from the
discussion.
The plaintiff/patient in the 1767 case was Richard Slatter. George
Wilson, the legal reporter who wrote Slater v. Baker and Stapleton,
misspelled his name. Slatter will be used in these monographs except
when referring to the reported case.
The defendants were two respected surgeons, Thomas Baker and
Isaac Stapleton. Thomas Baker was the senior surgeon at St. Thomas’s
Hospital. Isaac Stapleton was a surgeon who lived near Slatter.
Richard Slatter had broken his leg in several places in a fall from a
horse. The defendant surgeons were accused in court of disuniting
(rebreaking) the callus (the temporary bony tissue that connects fractured
bones) in Slatter’s recently healed broken leg. The court concluded that,
without Slatter’s consent, they had rebroken his leg and that their
motivation was probably to use a new device on the leg that would have
constituted an experiment in the eyes of the court. At trial an unidentified
woman witness described the device as a “heavy steel thing that had teeth.”
The court expressed the reasons for the requirement of consent in
surprisingly modern terms - “indeed it is reasonable that a patient should
be told what is about to be done to him, that he may take courage and put
himself in such a situation as to enable him to undergo the operation…”
The Slatter case was not an informed consent case. It did not
address a patient making a medical decision without adequate information.
However, the court did introduce the kernel of informed consent. As
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quoted above, the court stated that the patient had information needs and
that the treating surgeons had a duty to provide that information. The
details of specific information needs that are required by the modern
doctrine of informed consent have been filled in over the intervening years
and are continuing to evolve.
The “heavy steel thing that had teeth” sounds like a medieval
torture device. It was not. The device was simply a brace. It was a minor
modification of braces that had been used before. There was no steel in
the device; it was made of tin, brass, and leather. The “teeth” were used to
adjust the length of the brace. A respected surgeon, Jonathan Wathen,
designed the brace, which he called the Conductor. There is no indication
that anyone demonstrated the device in court or even presented an
accurate description of the brace. More information about the device,
including an engraving of the device, is included in MONOGRAPH #8.
The events that led to the lawsuit were quite different from the
tale told at the trial and in the legal report of the case - Slater v. Baker. The
defendant Thomas Baker wrote a report - FACTS AS THEY WERE - setting
out what had occurred from his perspective. The Wellcome Library in
London holds the only known original of this handwritten manuscript
(MS. 1037). The Wellcome Library purchased the manuscript at auction
in 1961. On the cover Baker identifies himself as a surgeon at St.
Thomas’s Hospital and on the first page addresses the report to the
officers of that hospital. Thus, it was written between the end of the court
proceedings in 1767 and the fall of 1768 when Baker resigned from his
position at St. Thomas’s Hospital. This report is referred to as Baker’s
Report in these MONOGRAPHS. Charles Blicke, who as an apprentice
and observed the subsequent treatment of Slatter, reviewed Baker’s
Report in 1796. His comments are included with Baker’s Report at the
Wellcome Library.
Baker explained that the device was a new brace similar to prior
braces. The device was used with the patient’s acquiescence. The leg was
not yet set well and came apart during an examination. It was not
deliberately broken. When it came apart, the defendants attempted to
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reset it and the pain during the resetting led Slatter to believe they had
rebroken the bone. MONOGRAPH #2 analyzes what probably actually
happened in the medical encounter with Slatter, focusing on Baker’s
Report.
Skepticism about reports by parties to cases is always warranted.
However, research into the information in Baker’s Report confirmed
much of it. Other available information outside of Slater v. Baker did not
disclose any inconsistencies with Baker’s Report.
The reasons for the discrepancy between what happened and
what was presented in court are grounded in legal rules of the time and the
resulting strategy of the lawyers involved in the case. This is discussed in
MONOGRAPH #3 that addresses what happened at trial and
MONGRAPH #4 that addresses the court’s reported decision.
MONOGRAPH #5 addresses the law of medical consent. Part 1
reviews the law of medical consent before 1767. Part 2 reviews the
commentary on the significance of Slater v. Baker for the law of medical
consent. Part 2 distinguishes consent and informed consent, analyzes the
levels of consent.
MONOGRAPH #6 discusses the role of legal precedent and the
accuracy of reported court decisions from eighteenth century England.
MONOGRAPH #7 discusses the ways that courts and legal,
medical and ethical writers have used Slater v. Baker.
MONOGRAPH #8 discusses Jonathan Wathen’s Conductor “the heavy steel thing that had teeth.”
MONOGRAPH #9 discusses the treatment of leg fractures in
mid-eighteenth century England in relation to Richard Slatter’s injury.
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MONOGRAPH #10 discusses the controversial experimentation
proposal for Peirce’s styptic that was widely publicized around the time of
the Slatter case.
MONOGRAPH #11 discusses the process of becoming a hospital
surgeon in eighteenth century London, focusing on the efforts of Thomas
Baker.
MONOGRAPH #12 describes the investigation of the surgeons at
St. Thomas’s Hospital in 1768.
MONOGRAPH #13 describes experimentation in medicine
during the period 1617 to 1767 with a focus on consent issues
MONOGRAPH #14 describes consent in eighteenth century
medicine. MONOGRAPHS #13 and #14 together explore the extent to
which it can be said that there was a standard concerning consent in the
eighteenth century.
MONOGRAPH #15 highlights how much of an outlier Slater v.
Baker is in eighteenth century British jurisprudence by collecting all

known litigation involving medical practitioners in England from 1697 to
1800.

The remaining monographs present biographical notes on some
of the participants and related persons. These are not systematic
biographies. They collect some of the footprints in the historical record to
confirm the existence of these persons and in some cases to give insight
into their lives and their role in the events surrounding Slater v. Baker.
MONOGRAPH #16 - Thomas Baker (defendant) and his family
MONOGRAPH #17 - Isaac Stapleton (defendant) and his family
MONOGRAPH #18 - Richard Slatter (plaintiff) and his family
MONOGRAPH #19 - Jonathan Wathen, the inventor of the
Conductor
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MONOGRAPH #20 - Benjamin CowelI (another surgeon at St.
Thomas’s Hospital) and his family
MONOGRAPH #21 - Thomas Smith (another surgeon at St.
Thomas’s Hospital)
MONOGRAPH #22 - Percivall Pott. He was a prominent
London surgeon who held strong beliefs on treating broken bones in a
way different than was used in the treatment of Slatter.
MONOGRAPH #23 - the four judges involved in Slater v. Baker
- John Eardley Wilmot, Edward Clive, Henry Bathurst, and Henry Gould
MONOGRAPH #24 - the attorneys involved in Slater v. Baker John Burland, Richard Leigh, John Dunning, Thomas Walker, William
Davy, William Jephson, Mr. Baker, John Grace, and Joseph Cruttenden
MONOGRAPH #25 - John Latham and his family. The Lathams
provided the initial care to Richard Slatter after his injury.
MONOGRAPH #26 - Joseph Warner (surgeon who testified at
the trial)
MONOGRAPH #27 - Henry Saffory (witness not called to testify)
MONOGRAPH #28 - William Sharp (surgeon who treated
Slatter after Baker and Stapleton)

IDEAS FROM SLATER V. BAKER CONCERNING
CONSENT
Slater v. Baker includes several ideas that are still important today.
In this overview, we will focus on the ideas concerning medical consent.
First, surgeons should obtain consent from patients before major
procedures such as disuniting the callus of a healing leg. Touching without
consent for surgical purposes within a consensual surgeon-patient
relationship can be a violation of the standard of care (trespass on the
case), now called medical malpractice, and is not necessarily battery
(trespass vi et armis). Slater v. Baker only addresses consent to disuniting
the callus of a broken leg that has set - “it appears from the evidence of the
surgeons that it was improper to disunite the callous without consent, this
is the usage and law of surgeons.” Slater v. Baker does not address the
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scope of implied consent from the relationship and what other procedures
required specific additional consent.
Second, patients should be informed about the operation of
disuniting the callus before it is performed - “indeed it is reasonable that a
patient should be told what is about to be done to him, that he may take
courage and put himself in such a situation as to enable him to undergo
the operation.”

Slater v. Baker introduced into the common law the idea of
informed consent by acknowledging that the patient had information

needs. It took many years for the law to expand the scope of required
information to include all of the elements of information that are now
recognized. Since Slater v. Baker suggests no other source of this
information than the surgeon, it implicitly places the duty on the surgeon
to provide the information. Some commentators have taken the position
that Slater v. Baker had a more limited role in the development of the
requirements for consent and informed consent. This is analyzed in more
detail in Part 2 OF MONOGRAPH #5. The reader can determine
whether to agree that these MONOGRAPHS demonstrate the roots of
the legal requirement of informed consent in Slater v. Baker.
Note that the focus is not on consent as simply waiver of privacy
or assumption of risk or permission to proceed.
Nor is the focus on consent as an exercise of self-determination by
making a choice between alternative therapies. Although there is
discussion in the report of alternative approaches to treating broken legs compression versus extension and whether to disunite the callus - there is
no mention of the patient having a role in the choice. It is reported that
the surgeons made a decision, albeit improper, concerning how to
proceed.
In Slater v. Baker, the focus of the need to provide information to
the patient is on preparation for the experience of the specific touching
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and its consequences - “that he may take courage and put himself in such a
situation as to enable him to undergo the operation.”
MONOGRAPH #3 reviews the evidence the court had for its
conclusion and MONOGRAPH #4 reviews how consent fits into the
structure of the reported court decision. MONOGRAPH #14 addresses
the status of medical consent in 1767.

MONOGRAPH #1 - Page 8 of 8

MONOGRAPH #2

FACTS AS THEY WERE THOMAS BAKER’S ACCOUNT OF HIS
ENCOUNTER WITH RICHARD SLATTER
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
The Slatter case 1 arose out of a sequence of events that started in
the spring of 1766. A defendant Thomas Baker 2 wrote an account of what
had happened that he titled FACTS AS THEY WERE. The only known
copy of the account is in the Wellcome Library in London. 3
For the reasons described in MONOGRAPH #3, the story
presented at trial was very different form what actually happened.

Slater v Baker and Stapleton, 2 Wilson 359, 95 Eng. Rep. 860 (C.B.
1767).
2
See MONOGRAPH #16 for biographical material on Thomas Baker
and his family.
3
Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768).
[Wellcome Library (MS. 1037)]. [Hereinafter referred to as Baker’s
Report.] On the cover Baker identifies himself as a surgeon at St.
Thomas’s Hospital and on the first page addresses the report to the
officers of that hospital. Thus, it was written between the end of the court
proceedings in 1767 and the fall of 1768 when Baker resigned from his
position at St. Thomas’s Hospital.
1
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This MONOGRAPH describes what is most likely to have
actually happened. It is primarily based on Baker’s account.
In March or April 1766, 4 Richard Slatter 5 was riding in the country
near London and fell off his horse. It is not known why he was there or
how the fall occurred, but it is known he fractured both bones in his lower
left leg - the tibia and fibula - each in two places, one close to the knee and
the other somewhat below the middle of the lower leg. This was a
complex fracture. There is no indication that it was a compound fracture,
which is the name applied when the bones pierce the skin, and that would
have introduced the risk of infection.
A father and son initially treated Richard Slatter. Both were
named John Latham and each was a local surgeon and apothecary.
Slatter’s attorney said that they acted together in setting the bones. Slatter
remained under their care for nine weeks. It is not known whether Slatter
was treated at the father’s practice site at Eltham (about 8 miles from
Slatter’s home) or at the son’s site at Dartford (about 15 miles from
Slatter’s home).
After nine weeks of treatment by the Lathams, Slatter was released
to return to his home and business at 66 Blackman Street in Southwark.
He was directed to contact his family surgeon (in England at that time
surgeons were primary care providers) if he experienced difficulties.
When he experienced some discomfort with the bandage on his
leg, Slatter called his long-time family surgeon, Isaac Stapleton.

4

The estimated March-April 1766 date for the fall is calculated from

Baker’s Report - Baker first saw Slatter in June 1766 soon after Slater’s
return home - and from Slater v. Baker - Slatter was treated by the

Lathams for nine weeks before being released to home.
See MONOGRAPH #18 for biographical material on Richard Slatter
and his family.
5
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When Stapleton was called to assist Slatter, Stapleton determined
that the situation with the leg was complex. The upper fracture appeared
firm but had set with some deformity. There was a small protuberance by
the lower fracture. He was concerned that the lower fracture was not set as
well as Slatter believed, so Stapleton desired another surgeon to be present
to approve what he was doing and to act as a witness.
Stapleton suggested calling in either Thomas Baker, a surgeon to
St. Thomas’s Hospital, or Joseph Warner, a surgeon to Guy’s Hospital.
Slatter selected Baker.
Baker examined Slatter’s leg and found a larger protuberance at
the lower fracture than Stapleton had reported. Baker and Stapleton
arranged to see Slatter again in a few days. Since Slatter was still
complaining of pain, Baker decided to put a new brace on Slatter’s leg
until the next appointment.
The brace was a new instrument called the Conductor that had
been developed by Jonathan Wathen. The instrument was applied with
Slatter’s cooperation. This brace is the heavy steel thing with teeth that
Baker and Stapleton were accused at trial of using on Slatter. Wathen and
his Conductor are discussed in more detail in MONOGRAPH #8.
Slatter was a non-cooperative patient. He found the brace
cumbersome and removed it before Baker and Stapleton returned for
their next visit.
The night before the next appointment, Slatter’s eldest daughter
sent a note to Stapleton asking him to come immediately because she
thought that Slatter had hurt his leg. Stapleton examined the leg and found
it had swollen and had a larger protuberance, appearing to indicate a fresh
injury. Stapleton bound the leg again.
At the appointment, Slatter asked if there was a way to remove the
protuberance. Baker gave the opinion that the only way to do this would
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be to disunite the callous and reset the leg. Slatter refused to submit to
this operation.
Baker and Stapleton asked Slatter to consider the proposal further
and rescheduled another visit. At this next visit, Baker found that the
whole basis of the fracture had given way. Slatter reported that he had hurt
the leg by testing its strength on the ground. Baker suspected that Slatter
had disunited the callus. Baker and Slatter examined the leg. They
applied a small pressure to see if the bones would resume their position
and they gave way.
Baker proceeded to attempt to reduce the fracture. He
acknowledged in his report that he did not ask the patient’s consent to
reduce the fracture. At that point, he believed that the alternative of letting
the bone slide back into the position that it had been in was not a proper
option. However, the reducing of the fracture was painful, and Slatter
cried out that Baker had broken his leg. Slatter ordered Baker to stop and
leave the room. Despite entreaties from Baker and Stapleton, Slatter
would not permit them to either reset or even bind the leg. Slatter called
his daughter to bind the leg and she entered the room and did so. When
Slatter calmed down somewhat, he consented to send for Latham again.
Stapleton and Baker were both present when Latham came, but left when
Slatter criticized their treatment.
After Baker and Stapleton ceased to be involved in the case,
Surgeon William Sharp took over the care of Slatter. He reset the leg. It is
likely that he used a new brace of his own invention. 6

For more information on William Sharp and his brace, see
MONOGRAPH #28.
6
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MONOGRAPH #3

SLATER v. BAKER AND STAPLETON
(C.B. 1767) - THE TRIAL
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
In 1767 Richard Slatter sued Thomas Baker and Isaac Stapleton
in the Court of Common Pleas at Westminster in Middlesex. Middlesex
was part of greater London outside the historical core City of London.
Lord Chief Justice John Eardley Wilmot presided at the trial that was
completed on July 13, 1767. The jury ruled in favor of Slatter and the full
Court of Common Pleas sustained the verdict in the Michaelmas term of
1767 (November or December).
A very different story was presented to the court than what actually
happened. This was primarily due to three factors.
First, under the court rules at the time, plaintiffs and defendants
were not permitted to testify because they were considered biased. This
rule did not change in England for civil suits until 1851.
Second, since Baker and Stapleton were sued jointly, neither
could testify in the case. Stapleton had brought in a second surgeon in part
so that he would have a witness who could testify. This was thwarted by the
claim that they were acting jointly. Slatter’s servant and young daughter
gave the primary testimony as witnesses of the medical events during the
encounter with Baker and Stapleton. The Lathams testified as to the
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condition and treatment of the leg before Baker and Stapleton became
involved. William Sharp testified as to the condition of the leg after the
encounter with Baker and Stapleton. The other medical experts permitted
to testify could only give opinions about what might have happened.
Third, the strategy of the defense attorneys led to the emphasis on
the lack of consent. The pleading rules that made this a reasonable
strategy will be discussed later in this MONOGRAPH.

THE CASE PRESENTED AT TRIAL FOR PLAINTIFF
SLATTER
One of Slatter’s attorneys began the trial by declaring that there
were two counts of their claim of trespass on the case. The two counts
were permitted because they were considered consistent. The first count
was that there was a joint contract by Baker and Stapleton to perfect the
cure of the left leg and that they had negligently broken the callus. They
called Stapleton an apothecary. The second count was that the leg had
been unskillfully handled, breaking the callus. Slatter was seeking damages
of £ 2000 (equivalent to about $400,000 today). 1
Slatter’s attorney, Serjeant Burland, then stated that the Lathams
had set the leg and, when it had strength to bear the journey home,
Burland told the following story. Slatter had returned home with the leg
bandaged and with instructions to call his family surgeon to loosen the
bandage if he experienced swelling. When the leg did swell, Slatter sent
for Stapleton. Stapleton examined the leg and told Slatter he was an
apothecary and would not undertake the business of a surgeon. Stapleton
advised calling Baker. Burland claimed that anyone could have loosened
the bandage. Stapleton saw it as “as Opportunity for making a Jobb,” that
is, an opportunity to make money through performing improper work.
Burland claimed that Stapleton scared Slatter into calling Baker, so that
Baker and Stapleton could cause Slatter to incur unnecessary expense and
See ADDENDUM B to MONOGRAPH #4 for the derivation of this
estimate.
1
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pain by unnecessary visits. When the leg was almost healed, despite the
efforts of the defendants, they broke the leg. Slatter’s attorneys imputed
the breaking to the motive of wanting to provide further services to Slatter.
The first witnesses were the Lathams, who testified that the leg was
“healing and in a good way” when Slatter returned home. The “callous was
formed and there was a little protuberance, but not more than usual.”
An unidentified female witness swore that Slatter could walk on
crutches when he got home. She testified that Baker put a “heavy steel
thing that had teeth” on Slatter’s leg to stretch or lengthen it. She testified
that Baker and Stapleton had broken Slatter’s leg.
Miss Slatter, Richard Slatter’s eldest daughter, testified. She swore
that her father came home free of pain and that he could set his leg on the
ground and walk with a sling. When the leg had swelled, he called for
Stapleton to loosen the bandage. She swore that Stapleton said that he was
an apothecary and did not understand fractures. Stapleton advised calling
Baker. She swore that Baker and Stapleton took hold of the leg and broke
it. The defendant’s attorney, who was also named Baker, cross-examined
her. She swore that she had been in the room when the alleged breaking
occurred, even after being cautioned by attorney Baker about the
consequences of perjury and that he had witnesses that she was not in the
room at that time. She further swore that she did not know of any accident
to her father’s leg the night before the alleged breaking and that she had
not sent a message to Stapleton and had not gone to his place of business
seeking his help.
Miss Slatter also testified that Slatter “offered to pay Baker a
guinea, but Stapleton advised him not to take it then, but said they might
be paid all together when the business was done” (a guinea was a gold
English coin equal to twenty-one shillings; a pound was twenty shillings).
Baker did not comment on this testimony in his report. This provided the
technical legal basis for the judge to rule that Baker and Stapleton had
acted jointly, so that they could be sued jointly barring both from testifying.
It is possible that this supposed exchange never occurred and that Miss
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Slatter created it knowing that no one who could contradict her would be
permitted to testify.
The next witness was Sarah Walker, a servant of Slatter. She
testified that she was on the stairs when the leg was broken and saw Miss
Slatter come out of the room and heard her say that the defendants had
broken the leg.
According to Slater v. Baker, one of the witnesses was an
unidentified surgeon who testified that when a leg was crooked after being
set that it should be made straight by compression, not by extension. He
had no idea of the instrument used by Baker for extension. Even so, he
further “gave Baker a good character, as having been the first surgeon at
St. Bartholomew’s Hospital for 20 years.” The judge repeated this later in
Slater v. Baker: “Baker has been above 20 years first surgeon in St.
Bartholomew’s Hospital.” (This was inaccurate. Baker had been a surgeon
at St. Thomas’s Hospital for 28 years and senior surgeon for 18 years. The
misstatement about Baker is likely an error from the manuscript report of
the case used in preparing Slater v. Baker and not an error by the witness
or the judge. The first scholar to note this error was the barrister and
physician Stanley Bean Atkinson in 1908. 2)
There has been speculation that Percivall Pott was one of the
witnesses. Pott was a prominent surgeon and the preeminent advocate of
compression for treating fractures at that time and strongly opposed
extension. A few years earlier he had suffered a compound fracture of his
leg in a fall from his horse in Kent Street in Southwark. He was carried
back to his home in London where several surgeons concluded that
amputation was required. When Pott’s former master Edward Nourse
(1701-1761) arrived, Nourse argued for conservative treatment. It was
successful and Pott retained a usable leg. Today a fracture of the ankle is
named “Pott’s fracture,” but this is not the fracture that Pott sustained.

Stanley Bean Atkinson, THE LAW IN GENERAL PRACTICE (London:
Oxford university Press 1908), 125.

2
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David Ibbetson, a Cambridge law professor, is one of the few
scholars to use outside sources to study Slater v. Baker and he has made
valuable contributions. He stated that Percivall Pott was one of the
unidentified surgeon witnesses, but this is not likely. He cited no evidence
and none has been found. This is discussed in more detail in
MONOGRAPH #22. 3
According to Slater v. Baker, another surgeon testified on behalf
of Slatter. Wilson writes in Slater v. Baker:
Another surgeon was called, who swore, that when the callous is
formed to any degree, it is difficult to break it, and the callous in
this case must have been formed, or it would not have given a
crack, and said extension was improper, and if the patient himself
had asked him to do it, he would have declined it, and if the
callous had not been hard, he would not have done it without the
consent of the plaintiff, that compression was the proper way, and
the instrument improper; he said the defendant Baker was
eminent in his profession.

Baker’s Report 4 also says that there was one more witness for

Slatter and identifies him as William Sharp. He was the surgeon who
treated the leg after Slatter dismissed Baker and Stapleton. He had been
an assistant surgeon at St. Bartholomew’s Hospital since 1755.
According to Baker’s Report, Sharp testified that there were no
marks of recent violence when he first attended Slatter and that the leg was
in as good a state as it could have been given the nature of the fracture. He
stated it might be good surgery to break the leg again in some cases, but
only with the consent of the patient. He testified that Baker was a surgeon
of character and eminence and that Baker had been a surgeon at St.
D.J. Ibbetson, A HISTORICAL INTRODUCTION TO THE LAW OF
OBLIGATIONS (Oxford: University Press 1999), 161.
4 Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768).
[Wellcome Library (MS. 1037)] [referred to herein as Baker’s Report].
3
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Thomas’s Hospital for many years. On cross examination by Serjeant
Davy, Sharp agreed that the callus might be less firm than the time elapsed
from the setting might indicate and that a fracture could be disunited
during an examination of the leg. Sharp told of his own experience with a
fracture unexpectedly disuniting when being examined with great
gentleness. On further cross examination by attorney Baker, Sharp agreed
that the formation of the callus might have been impeded by the upper
fracture reducing the flow of the required juices to the lower fracture and
also by the crookedness of the upper fracture.
Apparently the original writer of the account used to prepare

Slater v. Baker chose not to include any of the cross-examination detailed

in Baker’s report.

According to Baker’s Report, this ended the witnesses presented
by Slatter.

THE CASE PRESENTED AT THE TRIAL FOR THE
DEFENDANTS
Serjeant Davy started the presentation for Baker and Stapleton.
Davy began by objecting to Baker and Stapleton being sued jointly.
Because defendants were barred from testifying, this meant that neither
could testify as a witness for the other. This left them with no eyewitnesses
on their own behalf. They were at the mercy of the testimony of Slatter’s
family and servants. Davy presented legal reasons why they should not be
considered to have acted jointly. He maintained that there was no
evidence against Stapleton. The Lord Chief Justice found that there was
evidence affecting Stapleton and overruled the objection. The objection to
being joint defendants is discussed in more detail below.
Serjeant Davy then presented to the jury that Baker was at the
head of his profession and had been a surgeon at St. Thomas’s Hospital
for 28 years. He stated that it was improbable that one with this character
and fortune would try to make a “Jobb.”
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The plaintiff’s attorneys had called Stapleton an apothecary. Even
though Stapleton was a surgeon and apothecary, Serjeant Davy did not
take advantage of this error to undermine the credibility of the plaintiff’s
case and instead joined in calling Stapleton an apothecary. He believed
that this would strengthen the likelihood of being granted a new trial if the
verdict was for the plaintiff. Presumably he thought it was less likely that
the court would ultimately find that a surgeon and an apothecary had acted
jointly than that two surgeons had acted jointly. This strategy did not work
because no new trial was granted.
Sergeant Davy continued by telling the jury that it was common
practice for a callus not to unite and that the accidental breaking of the
callus could happen under the best surgeon’s care.
He called the jury’s attention to the hardship presented to the
defendants by having no impartial person present at the events, so they
were at the mercy of the Slatter family, who were partial due to natural
affection. They would misconstrue as torture every unavoidable pain and
necessary handling of the leg.
The defendant’s attorneys then called their witnesses. Several
surgeons were called. They testified to the character of Baker and
Stapleton. They also testified as to the uncertainty of the callus being
formed at a specific time and that it might be good surgery to disunite the
callus if the leg was not well set. They all agreed that the consent of the
patient was necessary.
One of the surgeon witnesses was Joseph Warner (1717-1801).
He was the other surgeon that Stapleton recommended to Slatter before
Slatter had selected Baker. Joseph Warner had been a full surgeon at
Guy’s Hospital since 1746. He was a respected surgeon who later became
an Upper Warden, a Master, and a Governor of the Company of
Surgeons.
Warner was asked whether the way Miss Slatter described the
holding of the leg by the defendants would have been as proper for an
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examination as for extension. He testified that it would. Warner had
experience with the Conductor prior to the time of the trial. 5 There is no
indication that Warner was asked about the device at the trial. In Slater v.
Baker the court stated: “For any thing that appears to the court, this was
the first experiment made with this new instrument…” Justice Wilmot had
a reputation for integrity that makes it very unlikely that he would have
permitted this statement to be included if there had been contradictory
evidence presented. Thus, it is unlikely that evidence of Warner’s prior
use was presented in the trial. The attorneys for the defendants were
experienced attorneys with good reputations. Baker’s Report indicates that
in other respects they conducted a thorough investigation in preparation
for the trial. It is unlikely that they would have failed to discover Warner’s
prior use of the device. Thus, it is most likely that as part of their strategy
the defense attorneys decided not to ask Warner any questions about his
prior use.
No record has been located of the identity of the other surgeons
who were defense witnesses.

Baker’s Report describes another important strategic decision
made by the defense attorneys. Attorney Baker wanted to call witnesses
who had heard Miss Slatter and Richard Slatter say that she was not in the
room at the time of the accident. The two serjeants for the defense
believed that this testimony would inflame the jury and result in an award
of greater damages. Baker ultimately deferred to their senior judgment and
the witnesses were not called.

THE WITNESSES NOT CALLED
MR. NORMAN, TOBACCONIST

5

See MONOGRAPH #8 on the Conductor.
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Mr. Norman, a tobacconist in Southwark, was present in court
and available to testify. He would have sworn that Slatter had told him that
the only persons present in the room when the callus was disunited were
himself, Baker and Stapleton.
Nothing more is known about Nr. Norman. Robert Mort had a
tobacco business at 65 Blackman Street, next door to Slatter. Norman may
have worked in that shop.
MR. SAFFORY, JR.
Henry Saffory, Junior, of Bishopgate Street was also present and
ready to testify. According to Baker’s Report, Saffory had been long
acquainted with Miss Slatter and would have sworn that she had told him
she was below stairs when the affair happened, but heard it, although the
door was shut.
Saffory.

It is not known how Miss Slatter became acquainted with Mr.

Henry Saffory was a surgeon and apothecary. He was the son of a
surgeon and apothecary also named Henry Saffory. They were in a
partnership in Bishopsgate-street in London.
Henry Saffory was a colorful character who later became involved
in selling proprietary medicines, in treating British dragoons in the
American Revolutionary war, and in litigation other than the Slatter case.
His later life is addressed in MONOGRAPH #27.
Saffory died in 1791. One witness to his will was J.L.
Desormeaux.
MISS MARY DESORMEAUX
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Baker’s Report states that Miss Mary Desmorceaux of Spittal

Fields was subpoenaed to testify that she had heard Miss Slatter admit to
not being present. She returned the subpoena with the excuse that she
was sick in bed. No other record of a Mary “Desmorceaux” has been
found.
It is likely that Baker was referring to the Mary Desormeaux who
was the daughter of Abraham and Mary Desormeaux and who was
baptized in 1747 at Saint Dunstan, Stepney, London. This identification is
supported by the fact that there were interactions between the
Desormeauxs and the Safforys. As mentioned above, Henry Saffory,
junior, was another proposed witness at the Slatter trial. J.L. Desormeaux
(c.1745-1815) was a witness to Henry Saffory’s will that was probated in
1791. Elizabeth Desormeaux married John Bromley in 1791 at Christ
Church with St. Mary and St. Stephen, Spitalfields. J.L. Desormeaux and
Mary Saffory were among the witnesses to the marriage. The Desormeaux
family lived in Spitalfields in the 1760s. Mary Desormeaux was almost the
same age as Sarah and Mary Slatter.
None of the proposed additional witnesses were called and the
case was left to the jury.

THE LEGAL RULES THAT SHAPED THE TRIAL
STRICT PLEADING RULES
To start a lawsuit, the serjeants-at-law representing the plaintiff had
to file pleadings in which they stated the cause of action (the basis for
seeking liability). To win the lawsuit they had to convince the court that
what they had pled had occurred. In the 1760s, they could not plead
inconsistent causes of action. If they proved a different cause of action at
the trial than what they had pled, they lost. Today plaintiffs can plead
inconsistent causes of action. If they prove any of them, they can win.
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Although in most cases the serjeants-at-law largely chose the
pleadings because their expert advice was followed, the client technically
made the final decision. A book of precedents published in 1764 stated
that a serjeant-at-law could be sued for pleading “otherwise than he was
instructed by his client.” 6
Slatter’s attorneys had to choose between two causes of action that
were considered to be inconsistent - trespass vi et armis or trespass on the
case. 7 Trespass vi et armis (trespass with force and arms) claimed damages
for injuries due to use of direct and immediate force or violence against
the plaintiff or his property. In this case, it would have been a claim
analogous to the present claim of battery. Trespass on the case claimed
damages for injuries resulting from a wrongful act without direct or
immediate force. In this case, it was a claim analogous to a modern
malpractice case asserting damages due to a deviation from the standard of
care.
Slatter’s attorneys pled trespass on the case. They were permitted
to plead different counts in their one action of trespass on the case. The
first count claimed a joint contract by Baker and Stapleton to cure the leg.
The second count claimed that the leg was handled so unskillfully as to
break the callus.
One assertion by Slatter was that his leg had been rebroken
against his express directions. The defense attorneys saw this as an
opportunity to steer the proof toward trespass vi et armis, so during the
trial the defense attorneys emphasized the consent requirement and the
lack of consent. Under the strict pleading rules of that time, if the case
ATTORNEY’S COMPLEAT POCKET-BOOK (Fifth edition) (London: His
Majesty’s Law-Printer 1764), Vol. II, 121.
7
For a case stating the prohibition on joining trespass vi et armis and
trespass on the case in same suit, see Haward v. Banks, 2 Burr. 1114, 97
Eng. Rep. 740 (1760). On permitting multiple counts, see Samson Eure,
A SYSTEM OF PLEADING (Dublin 1791), 199.
6
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that was proved at trial was trespass vi et armis, even if the jury ruled in the
plaintiff’s favor, the plaintiff would lose. The court would throw out the
verdict because the proof was at variance with what had been pled.
In order to steer the case toward trespass vi et armis, the defense
attorneys chose to forgo some other lines of defense. For example, they
did not challenge the mischaracterization of Stapleton as an apothecary
even though he was also a surgeon.
The defense attorneys did this in part because Slatter’s attorneys
had used a clever technique to prevent Stapleton from testifying. Under
the rules at the time, the parties to a lawsuit were considered biased and
were not permitted to testify. By making Stapleton a joint defendant, he
was barred from testifying, so no medical witness to the actual events was
permitted to testify. These issues will be discussed in more detail later
below.
As a result the case was presented basically as a battery suit and
the jury ruled in favor of Slatter. Even Baker stated that he did not blame
the jury or court for the outcome. If the case had actually been like what
was presented in court, the jury was correct.
The defense attorneys risked the adverse jury verdict, believing
that the court would reverse the verdict based on the variance between
pleading and proof. The strategy ultimately failed because the court
refused to apply the strict pleading rules and instead found a way to
uphold the jury’s verdict in favor of Slatter. According to Wilson, the
court stated:
That the plaintiff ought to receive a satisfaction for the injury,
seems to be admitted; but then it is said the defendants ought to
have been charged as trespassers vi & armis; the court will not
look with eagle's eyes to see whether the evidence applies exactly
or not to the case, when they can see the plaintiff has obtained a
verdict for such damages as he deserves, they will establish such
verdict if it be possible. [underlining added]
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The “eagle’s eyes” phrase was from Justice Wilmot. In the prior year, on
April 21, 1766, Wilmot wrote the following a letter to his son:
Logic is certainly dry and unentertaining, but stretch all the nerves
and sinews of your mind to attain it; for it is of infinite use in
setting a keen edge upon the understanding; and besides, it gives
an eagle eye in detecting false reasoning and sophistry. I never
knew an able Logician, who did not acknowledge and feel the
utility of it in forensic practice: and if you wish to figure in a legal
profession, you must travel through many dry, unpleasing
countries, where nothing can support you in the journey but
catching a glimpse, now and then, of the terrestrial paradise which
is at the end of it; by which terrestrial paradise, I mean a state of
independence, and a capacity of living as you like to do, without
deviating from the paths of honour arid virtue, or courting either
fools or knaves for a livelihood: and I hope it will be written upon
the tablets of your heart, in characters not to be effaced by
ambition, avarice, or pleasure, that the only sure and certain
happiness to be found on this side of the grave, is a consciousness
of your own rectitude. [underlining added] 8
It is a curious that Wilmot rejected “eagle’s eyes” in Slater v. Baker. Other
eighteenth century references to “eagle’s eye” concurred that it was a
virtue. In 1751, John Brown (1715-1766) wrote in an essay on satire
With caution next, the dang’rous pow’r apply;
An eagle’s talon asks an eagle’s eye:
Let SATIRE then her proper object know,
And ere she strike, be sure she strike the foe. 9
John Eardley-Wilmot, MEMOIRS OF THE LIFE OF THE RIGHT
HONOURABLE SIR JOHN EARDLEY WILMOT, KNT. (London: Luke
Hansard 1802), 49.
9
from J. Brown, AN ESSAY ON SATIRE, OCCASIONED BY THE DEATH OF
MR. POPE, in THE WORKS OF ALEXANDER POPE ESQ. (London: J. & P.
8
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We may assume that Thomas Baker wished that Wilmot had used an
eagle’s eye before striking him and his co-defendant. It is a curious
coincidence that one of the other uses of the phrase was in list of desirable
characteristics of surgeon. THE UNIVERSAL POCKET COMPANION
published in London in 1767 included in its paragraph about Chirurgery It is a common Saying, that a good Surgeon should have an
Eagle’s Eye, a Lion’s Heart, and a Lady’s hand. 10
One can only wonder whether the justices who agreed to the decision in
Slater v. Baker would have wanted a surgeon who was operating on them
to “not look with eagle’s eyes.”
PARTIES TO CASES WERE DISQUALIFIED FROM
TESTIFYING
Justice Henry Bathurst wrote a book - THE THEORY OF
EVIDENCE - that was published in 1761. He was one of the justices who
decided Slater v. Baker. His book stated the disqualification of parties
from testifying very clearly.
In Regard to want of Integrity, it is a general Rule, that no Person
interested in the Question can be a Witness.
***
From this Rule it is apparent; First, That the Plaintiff or
Defendant cannot regularly be a Witness in his own Cause, for
they are most immediately interested;… 11
Knapton 1751), page xviii, Part II, lines 191-194. These lines do not
appear in the original version J. Brown, AN ESSAY ON SATIRE,
OCCASIONED BY THE DEATH OF MR. POPE (London: R. Dodsley 1745).
10
THE UNIVERSAL POCKET COMPANION (Third edition) (London: L.
Hawes et al. 1767), 65.
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He repeated the same statements almost verbatim in a 1767 book. 12 Trials
at nisi prius are trials that are tried before a jury and one judge. The rule
was clearly in effect in the Court of Common Pleas in 1767.
Professor John Langbein has analyzed the history and impact of
this rule, noting that its ostensible source was fear of perjury. He criticized
the rule as a “grievous shortcoming in common law civil procedure” that
“narrowed the range of potential witness testimony,” so that the “most
valuable witnesses (the parties and their privies) were routinely
unavailable.” 13 The Slatter case is a clear example of the consequence of
the shortcoming he highlighted.
JOINT CONTRACT AND JOINT DEFENDANTS
By claiming a joint contract, Baker and Stapleton were made joint
defendants, so both were barred from testifying.
Notwithstanding the few malpractice cases at the time (see
MONOGRAPH #15), physicians and surgeons often sought consultation
from fellow practitioners in complex cases and cases where there was a
substantial risk of an outcome that would be unacceptable to the patient or
the patient’s family and friends. This was done in part to bring additional
expertise to bear on the case. Secondly, it was done to provide
confirmation that the profession supported the treatment being proposed
or followed. Thirdly, legally sophisticated physicians and surgeons sought

Henry Bathurst, THE THEORY OF EVIDENCE (Dublin: Sarah Cotter
1761), 94 & 97.
12
Henry Bathurst, AN INTRODUCTION TO THE LAW RELATIVE TO
TRIALS AT NISI PRIUS (London: H. Woodfall & W. Strathan 1767), 267268.
13
John H. Langbein, Historical foundations of the law of evidence: A view
from the Ryder sources, 96 COLUM. L. REV. 1160, 1184 et seq. (1996).
The quotations are from page 1185.
11
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the presence of a witness who would not be barred from testifying in the
event of legal proceedings.

Baker’s Report states that Stapleton’s reason for calling on Baker
was primarily the second reason: “If the limb should be in the Situation
suspected, [Stapleton] thought himself unsafe in proceeding without some
Person being by, from whose Approbation of what he did, his Conduct
might be justified.”
The third purpose was thwarted when the plaintiff cleverly
claimed that Baker and Stapleton had acted jointly. They were sued jointly
so they both were defendants and neither could testify on behalf of the
other.
The justices of the Court of Common Pleas were aware that the
claim of joint action could be misused. Bathurst wrote in his 1761 book on
evidence:
But if any Person be arbitrarily made a Defendant to
prevent his Testimony, the Plaintiff shall not prevail by this
Artifice; but the Defendant, against whom nothing is proved, shall
be sworn notwithstanding, for he does not swear in his own
Justification, but in Justification of another. However, this Rule is
to be understood, where there is no Manner of evidence against
the Defendant, for if there be, his Guilt or Innocence must wait
the event of the Verdict. 14
He repeated the same statements almost verbatim in a 1767 book. 15

Henry Bathurst, THE THEORY OF EVIDENCE (Dublin: Sarah Cotter
1761), 97.
15
Henry Bathurst, AN INTRODUCTION TO THE LAW RELATIVE TO
TRIALS AT NISI PRIUS (London: H. Woodfall & W. Strathan 1767), 267268.
14
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However, the absolute requirement of “no manner of evidence”
virtually eliminated the only approach that was allowed to keep the
plaintiff from prevailing by this artifice. This was demonstrated in the
Slatter case. Slater v. Baker tells us that the court rejected the defendants’
challenge to being joint defendants by stating “there was such evidence
against both defendants as ought to be left to the jury.”
As one of its most elaborate justifications for this position, the
court noted that the daughter of the plaintiff had testified that her father
offered Baker a guinea and that Stapleton advised him not to take it,
stating that they would be paid together when the job was done. A guinea
was a gold coin worth one pound and one shilling. This bizarre story
sounds more like part of a hypothetical case presented to a law student
than a real exchange between a patient and a surgeon or apothecary. It is
likely that this was a concoction of the daughter confident that the
defendants would not be permitted to provide testimony that contradicted
her. There was a prior case in British law that had turned on the payment
or tender or rejection of a guinea. 16 However, it is not known how the
daughter would have learned of this guinea story. The attorneys would not
have advised her to lie, but it is possible that they could have questioned
her about what happened in a way that led her to volunteer that she
remembered the exchange about the guinea.

16

Arundell v. Phillpot, 2 Vern. 69, 23 Eng. Rep. 654 (1688), cited and

discussed at 2 Eq. Ca. Abr. 673, 22 Eng. Rep. 565.
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ADDENDUM A - DATE OF TRIAL
NEWSPAPER AND MAGAZINE REPORTS OF THE
JURY VERDICT
There were at least seven contemporaneous reports of the jury
verdict in London newspapers and magazines. The newspapers were the
GAZETTEER & NEW DAILY ADVERTISER, LONDON CHRONICLE,
PUBLIC ADVERTISER, and ST. JAMES’S CHRONICLE & BRITISH EVENING
POST. 17 The LONDON EVENING POST did not report the case. The
magazines were the ANNUAL REGISTER, BRITISH MAGAZINE,
GENTLEMAN’S MAGAZINE, and ROYAL MAGAZINE. 18 It was common
practice for periodicals to reprint articles from other periodicals without
attribution. The British copyright law of that time did not apply to
periodicals. 19 Thus, it is not possible to determine the original source of
the contemporaneous newspaper report.
It was not unusual for newspapers to report some court
proceedings and jury verdicts. During his nine months on the Court of
Common Pleas, Justice Wilmot had already had at least six of his cases
reported in newspapers before Slatter’s trial. However, it was unusual for
four newspapers to publish a jury verdict. Justice Wilmot had two cases
published in two newspapers and one case published in six articles in three
newspapers, the latter occurring in the month prior to Slatter’s trial. There
GAZETTEER AND NEW DAILY ADVERTISER (London), 15 July 1767;
LONDON CHRONICLE, 14-16 July 1767, 50; PUBLIC ADVERTISER
(London), 14 July 1767, 2; ST. JAMES’S CHRONICLE OR BRITISH
EVENING POST (London), 11-14 July 1767, 3;
18
ANNUAL REGISTER (London: J. Dodsley 1768), 108; BRITISH
MAGAZINE (July 1767), 388; GENTLEMAN’S MAGAZINE, 37:380-381 (July
1767); ROYAL MAGAZINE (July 1767), 49.
19
Iona Italia, THE RISE OF LITERARY JOURNALISM IN THE EIGHTEENTH
CENTURY: ANXIOUS EMPLOYMENT (New York: Routledge 2005), 110114.
17
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are four known newspaper reports of the trial in the Slatter case. Was it
simply public fascination with a large malpractice verdict against a
prominent surgeon or did someone promote publication?
The newspaper articles about the Slatter case all had substantially
the same text. Here is the report from the 11-14 July issue of the ST.
JAMES’S CHRONICLE:
Yesterday a Cause came to be heard before Lord Chief Justice
Wilmot, in the Court of Common Pleas, Westminster, on a
Special Jury, wherein Mr. Slater, of Southwark, was Plaintiff, and
an eminent Surgeon, and an eminent Apothecary, were
Defendants. The Action was, that about a Year since Mr. Slater
unfortunately broke his Leg, and it was set, and thought to be out
of Danger, by a Surgeon, not one of the Defendants; but the
above Surgeon being sent for to loosen the Bandage, his Leg was
again broke, and a Cure not performed. After a Hearing of seven
Hours, a Verdict was given in Favour of the Plaintiff of 250 l.
Damages from each of the Defendants.
The articles contain both correct and incorrect information. The
primary source of information appears to be someone who sat through the
trial and contributed what was heard in the courtroom. It is clear that no
one who contributed to the article had assistance from the parties or their
attorneys or had access to written court records. The articles all report the
spelling of the plaintiff’s name as Slater, while the court records used the
spelling Slatter.
The following are included in what the articles reported correctly
about what was presented in court. They reported that the plaintiff was
from Southwark (also known as the Borough) as stated in Baker’s Report,
but not mentioned in Slater v. Baker. The articles reported that Slater had
broken his leg about a year before the trial and that it had been set by
another surgeon and was thought to be out of danger. The defendant was
called in to loosen the bandage and broke the leg again, so a cure was not
performed. This was the tale told in court. The articles provide us with
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the following additional information not included in Slater v. Baker or
Baker’s Report. The hearing lasted seven hours. The verdict was reached
on Monday, July 13, 1767. As discussed below, the reports of July 14 as
the date are erroneous.
The articles incorrectly state that the verdict was for “250 l.
damages from each of the Defendants.” This is not consistent with Baker’s
Report, Slater v Baker, or the court records. They all state the verdict was
for joint liability of 500 l.
None of the newspaper and periodical reports named the
defendants. They were referred to only as an “eminent surgeon” and an
“eminent apothecary.” The libel laws of the day made it too easy for
professionals to sue when their names were used in an adverse context.
DATE OF TRIAL
It is clear that the trial concluded on Monday, July 13, 1767.
Contemporaneous newspaper and magazine accounts confirm this. The
two papers published the next day reported the date as July 13th. The
PUBLIC ADVERTISER (London) for July 14, 1767 at page 2 states the trial
was “yesterday.” ST. JAMES’S CHRONICLE & BRITISH EVENING POST
(London) for July 11-14, 1767 also reported “yesterday.” The four
magazines published at the end of the month also reported the date as the
13th. The Domestic intelligence section of the ROYAL MAGAZINE for July
1767 reported on page 48 under the heading “Tuesday, July 14” that the
trial was “yesterday.” Similarly the Domestic intelligence section of the
BRITISH MAGAZINE for July 1767 reported on page 388 under the
heading “Tuesday, July 14” that the trial was “yesterday.” The ANNUAL
REGISTER for 1767 on page 108 states the date was the “13th.” The
GENTLEMAN’S MAGAZINE for July 1767 on pages 380-381 states the date
was the “13th.”
Two papers published on July 15 and 16 reported the date as the
14th. The LONDON CHRONICLE, for July 14-16, 1767 states the trial was
on “Tuesday,” i.e. July 14. The GAZETTEER AND NEW DAILY
ADVERTISER (London) for July 15, 1767 states “Yesterday.” All of the
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contemporaneous newspaper and magazine accounts use virtually identical
wording. There was no copyright protection for newspaper articles at the
time so copying was common. It appears that there was one report that
was copied with slight editing. It is likely that the GAZETTEER and
LONDON CHRONICLE accounts were not edited accurately to reflect
properly that they were not being published on the same day as the article
that was being copied.
It is not certain whether there were some proceedings in the trial
on a prior day. The court records indicate the trial was at a sitting at
Westminster in Middlesex. In its June 6-9, 1767 issue the LONDON
EVENING POST published a list of the sittings for Chief Justice Wilmot for
the Trinity Term 1767. The dates for the Middlesex sittings were June 22
and 26 and July 3, with an after term sitting Thursday, July 9. The dates
for the London sittings were June 23 and 29 and July 4, with an after term
sitting on July 10. Since no sitting was scheduled for July 13, this suggests
some issue related to the case was presented on July 9 or earlier and the
presentation of the case was carried over to July 13. The newspaper
reports state that the verdict was given after a hearing of seven hours,
supporting the view that there was just one day of presentation to the jury.
The best estimate of the date of the final decision is November or
December 1767. This is derived from Slater v. Baker. The heading of the
page on which the report appears states the time of the decision as
“Michaelmas Term 8 Geo. 3 1767.” The schedule printed in a London
newspaper reports that the sittings for the Court of Common Pleas for
Michaelmas term in 1767 were in November with the after term sittings
November 30 and December 1. LONDON EVENING POST, 8-10 Oct.
1767, 3. Thus, the final decision was given in November or possibly
December.
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THE JURY VERDICT
The jury ruled in favor of Richard Slatter awarding £500 damages
(equivalent to about $100,000 today - see ADDENDUM B for the
derivation of this estimate). This was only one quarter of the £2000
requested by Slatter. Even Baker acknowledged that the damages would
have “hardly been adequate,” if the facts had been as presented at the trial.
This suggests that the jury had some doubts about Slatter’s case but
believed that he had been wronged.
SPECIAL JURY
Slatter’s case was decided by a special jury.
Juries were picked from the Freeholder’s Book. This was a list of
the persons who owned and rented sufficient property to be jury-qualified.
Thus, a person needed to meet a financial test to be on the list. A group of
persons from the list was selected and then the attorneys were permitted to
strike persons from the list to arrive at the final jury list.
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A special jury was originally intended to be more restrictive and
require the juror to own or rent more property. It was thought they would
be better able to understand and rule in more complex and sensitive cases.
However, it was difficult to strike a juror on these financial grounds.
By 1767, the primary difference between an ordinary jury and a
special jury was who selected the list of persons from the Freeholder’s list.
For ordinary juries, the local sheriff selected the list of persons. Beyond
property restrictions, there were no rules concerning the selection. In
some cases, the sheriff was partial to one party in selecting the list. When a
special jury was to be used, the sheriff produced the book of freeholders
and a court official, usually the secondary, picked a list. It was believed that
in most cases the court official was less likely to be partial. There was then
a process by which the attorneys could have persons removed from the
list.
Either party could request a special jury. The requesting party had
to pay an additional fee to cover the cost of the special jury. While many
of the fees of the winning party could be charged to the losing party at the
end of the case, the special jury fee could not be recovered. 1
The information about the special jury is derived from: Act 3 Geo. II, c.
25; Joseph Harrison, PRESENT PRACTICE OF THE COURT OF COMMON
PLEAS (London: S. Richardson & C. Lintot 1761), 225-226; William
Blackstone, COMMENTARIES ON THE LAWS OF ENGLAND (1768), Vol. 3,
357-361; Robert Richardson, THE ATTORNEY’S PRACTICE IN THE
COURT OF COMMON PLEAS (Fourth edition) (London: 1769), Vol. 1,
189-190; Edward Wynne, EUNOMUS OR DIALOGUES CONCERNING THE
LAW AND CONSTITUTION OF ENGLAND (Second Edition) (London:
Benjamin White 1785), Vol. 2, 139; Charles Viner, A GENERAL
ABRIDGMENT OF LAW AND ALPHABETICALLY DIGESTED UNDER
PROPER TITLES WITH NOTES AND REFERENCES TO THE WHOLE
(Second edition) (1793), Vol. 21, 300-301; Mathew Bacon & Henry
Gwillim, A NEW ABRIDGMENT OF THE LAW (6th Edition) (1807), 745754; James C. Oldham, The origins of the special jury, UNIV. CHICAGO
LAW REVIEW, 50:137 (1983); John H. Langbein, The English criminal
1
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The names of the jurors are not known. It is likely that they were
picked from the Freeholders List for Surrey for Michaelmas 1766. Three
persons from Blackman Street in Southwark were on that list. Although
the parties could not have been jurors in their own case, it is interesting to
note that Isaac Stapleton was on the list and Richard Slatter was not. 2

THE MOTION FOR A NEW TRIAL
The defendants filed a motion for a new trial based on two
grounds. First, there was no evidence of a joint undertaking, so they
should not have been tried as joint defendants. Second, the plaintiff did
not prove the case as it was legally pled. The plaintiff pled trespass on the
case and instead proved trespass vi et armis. These issues are discussed in
MONOGRAPH #3.

trial jury on the eve of the French revolution, in Antonio Padoa Schioppa

(editor), THE TRIAL JURY IN ENGLAND, FRANCE, GERMANY 1700-1900
(Berlin: Duncker & Humblot 1987), 13-39; James Oldham, The history of

the special (struck) jury in the United States and its relation to voir dire
practices, the reasonable cross-section requirement, and peremptory
challenges, WILLIAM & MARY BILL OF RIGHTS JOURNAL, 6(3):623
(1998). See also READ’S WEEKLY JOURNAL OF BRITISH GAZETTEER

(London), Jan. 30, 1731 [describing process of selecting jurors by drawing
names from a box]; Middlesex Journal or Chronicle of Liberty, 1-3 Aug.
1771 [letter to the editor complaining that special jurors were paid while
petty jurors were not].
2
The Freeholders List for Surrey for Michaelmas 1766 can be found at:
FREEHOLDERS LISTS 1696–1824. QS3/10A/3. Digitized images. Surrey
History Centre, Woking, Surrey, England.
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REFUSAL TO ORDER A NEW TRIAL
The full court of four justices agreed with the initial ruling by
Chief Justice Wilmot and rejected the request for a new trial. The four
justices were Chief Justice John Eardley Wilmot, Edward Clive, Henry
Bathurst, and Henry Gould. 3 This decision of the full court is reported in
the nominate report of Slater v. Baker included as Addendum A.
There were at least two precedents supporting denial of a new trial
in Slater v. Baker. AN INTRODUCTION TO THE LAW RELATIVE TO
TRIALS AT NISI PRIUS, published in 1767, summarized two cases that
indicated the defense lawyers had little chance of success. 4
First, the INTRODUCTION stated the court had discretion in ruling
on whether to grant a new trial:
As the granting of a new Trial is absolutely in the Brest [sic] of the
Court, they will often govern their discretion by collateral Matters;
and therefore will not grant a new Trial in hard actions, such as
Case for negligently keeping his Fire; nor where the Equity of the
cause is on the other side. 5

Biographical material about these justices is included in MONOGRAPH
#23.
4
The precedents against granting a new trial can be found at: AN
3

INTRODUCTION TO THE LAW RELATIVE TO TRIALS AT NISI PRIUS

(London: H. Woodfall & W. Strathan 1767), 302-304. See 47 Eng. Rep.
993-994 for an analysis of the authorship of the INTRODUCTION.
5
The authority cited for the first statement from the INTRODUCTION was
Smith v. Brampton & Smith v. Frampton, 2 Salk. 644, 1 L. Raym. 62, 5
Mod. 87, 87 Eng. Rep. 536 (B.R. 1695). “Salk.” referred to the REPORTS
OF CASES IN THE KING’S BENCH 1689-1712 by William Salkeld (16711715) that was published posthumously in 1717-1718.
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Second, the INTRODUCTION stated that when the trial judge
announced that he was satisfied with the verdict, it was unlikely the full
court would grant a new trial:
If the Judge declare himself satisfied with the Verdict, it has been
usual not to grant a new Trial on Account of its being a Verdict
against Evidence. On the other Hand, if he declares himself
dissatisfied with the Verdict, it is pretty much of Course to grant
it. 6

Slater v. Baker does not refer to these precedents, but it is clear
that Justice Wilmot was aware of the latter when he declared himself “wellsatisfied” with the verdict.
There is some dispute over the author of the INTRODUCTION,
but it is widely believed that the book is based on personal notes of Lord
Bathurst, puisne Justice of the Court of Common Pleas. It is likely that the
book reflects the practices of the Court of Common Pleas. The defense
attorneys were experienced in practice in the Court of Common Pleas and
should have known these practices.
It is not known when in 1767 the INTRODUCTION was published,
so it has not been determined whether it would have been available before
the Slatter trial. While there is some indication of a 1760 edition, 7 it has
not been located. The cases relied on in the INTRODUCTION had been

The authority for the second statement was Rex v. Phillips (1749). No
other citation is given for the Phillips case. See also Attorney-General
against Turner, Amb. 586, 27 Eng. Rep. 381 (30 Oct. 1742) [Common
Pleas denied a new trial when the Chief Justice certified he was satisfied
with the verdict].
7
Hathi Trust note to 4th edition - “Based upon An institute of the law
relative to trials at nisi prius, by Henry, 2d earl Bathurst, first pub.
anonymously in 1760.”
https://catalog.hathitrust.org/Record/009014357 [accessed 13 Aug. 2019].
6
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decided earlier, so some attorneys knew these precedents from other
sources.
If the defense attorneys were aware of the first precedent when
they developed their strategy of steering the evidence toward trespass vi et
armis, they had to know that it was a risky strategy because they were
depending entirely in the discretion of the court. They must have believed
that the court’s commitment to the strict pleading rules would lead the
court to exercise its discretion in favor of the defendants.
The applicability of the second precedent depended entirely on
whether the presiding judge declared himself satisfied with the verdict. If
the defense attorneys were aware of this precedent, they must have
believed that the court’s commitment to the strict pleading rules would
lead the court not to declare itself satisfied with the verdict. It was
probably a heart-stopping moment in the court for the defense attorneys
when the presiding judge declared himself well-satisfied with the verdict.
They then knew that it was unlikely that they would get a new trial and
their strategy had failed, unless the court decided not to follow this
precedent and instead followed the older precedents concerning pleading
rules. MONOGRAPH # 6 discusses the extent to which English courts
followed precedents in the eighteenth century.

THE PERCEPTION OF SURGEONS HELD BY TWO OF
THE JUDGES
Clive and his colleague Bathurst did not hold apothecaries and
surgeons in high esteem. In 1757, Clive was one of the justices in the case
of Buxton v. Mingay. 8 Mingay was sued for illegally hunting on the
plaintiff’s land under a law that barred “inferior tradesmen” from such
hunting. Mingay was a surgeon/ apothecary. At trial Mingay was found to
be an “inferior tradesman” and, thus, barred from the hunting in which he
engaged, so he was liable for the hunting. On review by the full court,
Chief Justice John Willes (1685-1761) and one other justice were of the
8

Buxton v. Mingay, 2 Wils. 70, 95 Eng. Rep. 691 (C.B. 1757).
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opinion that a surgeon/apothecary was not an inferior tradesman. Justices
Clive and Bathurst were of the opinion that a surgeon/apothecary was an
inferior tradesman. Since the court was equally divided, the trial court
judgment against the surgeon was not overruled. Clive and Bathurst would
have considered the defendants in the Slatter case to be inferior tradesmen
with no professional status.

PAYMENT OF THE JUDGMENT
The court roll records that the total damages assessed were £576
5s. 9 This indicates that about £76 in costs was added to the £500 jury
verdict. Baker’s account book indicates that in 1767-68 he paid a total cost
for the lawsuit of a little more than £320. 10 It is likely Isaac Stapleton paid a
like amount, so their total cost was £640. This indicates that they paid a
total of about £64 for their own attorneys’ fees and costs.
Baker reported that his total cost of £320 exceed his net gain
(£200) for the year, leaving him with a loss of £120 for the year. The only
other years in which he experienced a net lost were the first two years of
his practice in 1732-34 before he became a hospital surgeon.

HOW CONSENT FITS INTO THE STRUCTURE OF

SLATER V. BAKER

We will now examine the structure of the nominate report, Slater
v. Baker. We will not discuss here the issue of the joint contract that made
Baker and Stapleton joint defendants and kept both from testifying. That
is dealt with in MONOGRAPH #3. We will focus on what is written in
Slater v. Baker about consent.

Index to Common Pleas Rolls 7-8 GEO. III Hilary to Michas. - IND 1/
6533 under B and S - in The National Archives, Richmond, London,
England.
10
Thomas Baker, ACCOUNT BOOK [Wellcome Library, London MS.5781].
9
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Slater v. Baker details how Justice Wilmot structured his opinion

to uphold the jury verdict in favor of Slatter. Wilmot needed to find a way
to make the conduct of Baker and Stapleton fit into trespass on the case
that had been claimed in the pleadings by Slatter’s attorneys rather than
simply battery which would have been trespass vi et armis and would have
been different from the pleadings and would have required a ruling in
favor of the defendants. To find trespass on the case, he needed to find
that Baker and Stapleton had deviated from the standard practice of
surgeons that they had agreed to follow by undertaking the case. He did
this by finding that the standard of surgeons was to obtain consent before
what was done.
Wilson reported that Slatter’s pleadings stated that Baker and
Stapleton had entered an agreement to treat his leg skillfully and that they
had “so ignorantly and unskilfully treated the plaintiff, that they ignorantly
and unskilfully broke and disunited the callous of the plaintiff's leg after it
was set.” After the defense attorneys had steered all the evidence toward
the lack of consent, the defense attorneys asserted that “the evidence is,
that the callous of the leg was broke without the plaintiff's consent; but
there is, no evidence of ignorance or want of skill, and therefore the action
ought to have been trespass vi & armis for breaking the plaintiff's leg
without his consent…”
The court surprised the defense attorneys by finding a rationale to
uphold the jury verdict rather than the usual application of strict pleading
rules.
The court needed to find that the conduct of Baker and Stapleton
was within the agreement (the surgeon-patient relationship) but ignorant
and unskillful (violating the standard of care).
The court concluded that disuniting the callus without consent was
contrary to accepted surgical practice. The court referred to accepted
surgical practice as “the usage and law of surgeons” and “the known rule
and usage of surgeons”. From the word “usage” and the two ways of
referring to the “standard,” it is clear that the court was referring to the
MONOGRAPH #4 - Page 8 of 22

practice described by the surgeon expert witnesses and not to some official
standard adopted by the Corporation of Surgeons of London. No such
official standard has been located. 11
The court had to focus on the consent issue because that was what
the defense attorneys were relying on to push the case into trespass vi et
armis and because the court could not say that disuniting the callus alone
violated the standard of care without disregarding the testimony of one of
the surgeon expert witnesses. There was some disagreement among the
surgeon expert witnesses as to the permissibility of disuniting the callus.
One surgeon witness said he would not have disunited the callus even with
consent. However, another surgeon witness testified in effect that he might
have disunited the callus with consent. He said “if the callous had not been
hard, he would not have done it without the consent of the plaintiff.” The
court apparently choose to accept the latter testimony, so disuniting the
callus was within the outer boundaries of accepted surgical practice.
In order to uphold liability, the court relied on the absence of
required consent to an action within the surgeon-patient relationship. The
court needed to conclude that the absence of consent did not take the
conduct outside of the surgeon-patient relationship and make it simply a
battery (trespass vi et armis). Once outside the surgeon-patient relationship
the usage of surgeons would no longer apply.
Thus, implicitly the court found that the submission of the patient
to the surgeon-patient relationship provided sufficient blanket consent to
take the action into the surgeon-patient relationship but then the absence
of specific consent to the disuniting of the callus violated the standards
within the relationship.
One author speculated that the lack of consent was “presumably in
violation of the code of the Barber-Surgeon’s Company of London,” but
gave no citation for such a code. Danuta Mendelson, Historical evolution

11

and modern implications of concepts of consent to, and refusal of,
medical treatment in the law of trespass, JOURNAL OF LEGAL MEDICINE,
17(1): 1-71 (1996).
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HOW EXPERIMENTATION FITS INTO THE STRUCTURE
OF SLATER V. BAKER
It is likely that experimentation was discussed in the Slater v.
Baker because of the 1697 court decision involving Joannes Groenveldt. 12
In 1692 in London a Dutch physician, Joannes Groenveldt,
treated his patient, Suzanna Withall, for urinary problems. He used a new
remedy - pills containing cantharides (Spanish flies). He was licensed to
practice medicine in London. She made a complaint to the Censors of the
London College of Physicians, which was the licensing body. She claimed
that she had suffered serious complications. This malpractice case was a
clause célèbre in London for the next five years.
In 1697 the Censors found Groenveldt guilty of malpractice, fined
him the then large sum of £20, and sent him to prison for twelve weeks. A
court ordered his release from prison six days later. One of his claims was
that the pardons he had received from the King protected him from this
imprisonment. The Censors argued that their punishment for malpractice
was the redress of private persons and not as an offense against the King,
so the King could not pardon the offense. The court ruled:
..mala praxis is a great misdemeanor and offense at common law
(whether it be for curiosity and experiment or by neglect) because
it breaks the trust which the party has placed in the physician,
tending directly to his destruction. But yet the King may pardon it,
as he pardons greater crimes. And the proceedings against the
doctor in this case were not, as was objected, for the reparation to
the party, for that ought to be by action upon the case, nor is it a
civil prosecution as an appeal is; but a sort of criminal proceeding
for the correction of the doctor and that therefore it could not be
at this time (after so many general pardons) imposed on him.
For the sources of information on Groenveldt and more discussion, see
MONOGRAPH # 13.

12
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[underlining added].
Slatter’s attorneys would have been aware of this case when they
pled trespass on the case. Justice Wilmot was also surely aware of this case
when he ruled in the Slater v. Baker. He may well have concluded that he
could find malpractice within a pleading of trespass on the case only by
finding “neglect” and/or “curiosity and experiment.” He did not have
evidence of neglect, so he cast the case as one of experiment.
HOW IS BAKER SAID TO HAVE ENGAGED IN
EXPERIMENTATION?
One witness said Baker used the new device, but did not say
when. Another witness said that Baker and Stapleton disunited the callus.
There is no evidence in Slater v. Baker that the device was used after the
disuniting. The court says nothing about consent to use the device; it rules
on the lack of consent to disunite the callus. The desire to experiment with
the device is used in the case as the motivation for Baker and Stapleton to
disunite the callus …, we cannot well conceive why he acted in the manner he did;
but many men very skilful in their profession have frequently
acted out of the common way for the sake of trying experiments;…
The court is saying that the disuniting the callus in this context was part of
the experiment. This is how Baker and Stapleton engaged in
experimentation. The fact that they were not permitted to use the device
after the disuniting of the callus did make the disuniting any less of an
experiment.
The time sequence makes more sense when we consider Baker’s
Report in addition to Slater v. Baker. The device was used before the
13

13

Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768).
[Wellcome Library (MS. 1037)]. [Hereinafter referred to as Baker’s
Report.]
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disuniting of the callus. The device did not cause any injury. Baker and
Stapleton proposed to disunite the callus and use the device again. Slatter
refused this proposal. During examination by Baker and Stapleton, the
callus was disunited either by accident (as described in Baker’s Report) or
deliberately as described in (Slater v. Baker). Slatter then terminated the
surgeon-patient relationship before the device could be used again after
disuniting the callus.
It is not uncommon today to use standard procedures as part of
experiments. One simple example is the drawing of blood for testing. The
drawing the blood in the usual clinical context is not an experiment but it
can become part of an experiment.
In this case, the court is saying that disuniting the callus became
part of an experiment. There needed to be consent to the disuniting the
callus. Disuniting the callus for experimentation, as well as for clinical
purposes, without consent was improper.
The court concluded:
For any thing that appears to the court, this was the first
experiment made with this new instrument, and if it was, it was a
rash action, and he who acts rashly acts ignorantly; and although
the defendants in general may be as skilful in their respective
professions as any two gentlemen in England, yet the court cannot
help saying that in this particular case they have acted ignorantly
and unskilfully, contrary to the known rule and usage of surgeons.
The court thereby applied the requirement of consent to disuniting the
callus to occurrences during experimentation.
EXPERIMENTATION AS A RASH ACTION

Slater v. Baker includes one idea that is very much out of step
today. The report states that anyone making the first experiment with any
new instrument is engaging in a rash action and “he who acts rashly acts
MONOGRAPH #4 - Page 12 of 22

ignorantly.” This idea of applying the term rash may have come from A

sermon preached at Christ Church, Oxon, before the University, October
14, 1688, by Robert South (1634-1716). He said in speaking of lies …upon which account, though in so speaking we offend indeed
against truth, yet we offend not properly by falsehood, which is a
speaking against our thoughts; but by rashness, which is an
affirming or denying, before we have sufficiently informed
ourselves of the real and true estate of those things whereof we
affirm or deny. [underlining added] 14
Samuel Johnson used this as an example of utilization of the word
rashness in his A DICTIONARY OF THE ENGLISH LANGUAGE in the first
edition in 1755. The third edition, published in 1765 two years before the
Slatter case, also contained this example. “[B]efore we have sufficiently
informed ourselves” would constitute ignorance. 15

Slater v. Baker never states that consent of the patient makes an
experiment less rash or ignorant. In effect, the report finds that all
innovation in medicine is rash and ignorant and can be conducted only at
the peril of the practitioner. Medical innovation was occurring at the time
and was celebrated in magazines and medical literature. However, there
was widespread suspicion and fear of experimentation. In its effort to
affirm the jury verdict against these surgeons, the court overlooked or was
willing to forgo the public interest in facilitating medical improvement.
To be fair to the court, it must be acknowledged that at that time
courts were usually not concerned by the precedents they were establishing
in matters unrelated to pleading and court procedure. For many reasons
Robert South, SERMONS PREACHED UPON SEVERAL OCCASIONS (New
York: Hurd and Houghton 1866), Vol. I, 232-233.
15
Samuel Johnson, A DICTIONARY OF THE ENGLISH LANGUAGE
(London: W. Strahan 1755), Vol. 2, image 502 in Eighteenth Century
Collections Online & (London: W. Strahan 1765), Vol. 2, image 482 in
Eighteenth Century Collections Online.
14
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precedent had not yet taken on the meaning it has today. The role of
precedent is discussed further in MONOGRAPH #6.
The discouragement of innovation in Slater v. Baker and the
criticism of that stance are reviewed in MONOGRAPH #7. Slater v.
Baker was subsequently used to assert that consent did justify some
experimentation. This is also discussed in MONOGRAPH #7.
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ADDENDUM A

Slater v Baker and Stapleton, 2 Wilson 359, 95 Eng. Rep. 860 (C.B.
1767) 16

Special action on the case against a surgeon and an apothecary for
unskillfully disuniting the callous of the plaintiff's leg after it was set.
Special action upon the case, wherein the plaintiff declares that
the defendant Baker being a surgeon, and Stapleton apothecary, he
employed them to cure his leg which had been broken and set and the
callous of the fracture formed; that in consideration of being paid for their
skill and labour, &c. they undertook and promised, &c.; but the
defendants not regarding their promise and undertaking, and the duty of
their business and employment, so ignorantly and unskilfully treated the
plaintiff, that they ignorantly and unskilfully broke and disunited the
callous of the plaintiff's leg after it was set, and the callous formed,
whereby he is damaged. The defendants pleaded not guilty, whereupon
issue was joined, which was tried before the Lord Chief Justice Wilmot,
and a verdict found for the plaintiff, damages 500. The substance of the
evidence for the plaintiff at the trial was, first a surgeon was called, who
swore that the plaintiff having broken both the bones of one of his legs,
this witness set the same, that the plaintiff was under his hands nine weeks,
that in a month's time after the leg was set, he found the leg was healing
and in a good way; the callous was formed, there was a little protuberance,
but not more than usual; upon cross examination he said he was instructed
in surgery by his father, that the callous was the uniting the bones, and that
it was very dangerous to break or disunite the callous after it was formed.

John Latham an apothecary swore he attended the plaintiff nine
weeks, who was then well enough to go home, that the bones were well
united, that he was present with the plaintiff and defendants, and at first
the defendants said the plaintiff had fallen into good hands; the second
This is the version from 2 Wilson 359 (1st edition 1770). The 1799
edition and the English Reports version have some non-substantive
differences.

16
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time he saw them all together the defendants said the same, but when he
saw them together a third time there was some alteration, he said the
plaintiff was then in a passion, and was unwilling to let the defendants do
any thing to his leg; he said he had known such a thing done as disuniting
the callous, but that had been only when a leg was set very crooked; but
not where it was straight.
A woman called as a witness, swore, that when the plaintiff came
home he could walk with crutches, that the defendant Baker put on to the
plaintiff's leg an heavy steel thing that had teeth, and would stretch or
lengthen the leg, that the defendants broke the leg again, and three or four
months afterwards the plaintiff was still very ill and bad of it.
360

The daughter of the plaintiff swore, that the defendant Stapleton
was first sent for to take off the bandage from the plaintiff's leg, when he
came he declined to do it himself, and desired the other defendant Baker
might be called in to assist; when Baker came he sent for the machine that
was mentioned; plaintiff offered to give Baker a guinea, but Stapleton
advised him not to take it then, but said they might be paid all together
when the business was done; that the third time the defendants came to
the plaintiff, Baker took up the plaintiff's foot in both his hands and
nodded to Stapleton, and then Stapleton took the plaintiff's leg upon his
knee, and the leg gave a crack, when the plaintiff cried out to them and
said, "you have broke what nature had formed”, Baker then said to the
plaintiff, You must go through the operation of extension, and Stapleton
said we have consulted and done for the best.
Another surgeon was called, and swore, that in cases of crooked
legs after they have been set, the way of making them straight is by
compression, and not by extension, and said he had not the least idea of
the instrument spoken of for extension; he gave Baker a good character, as
having been the first surgeon of St. Bartholomew’s hospital for 20 years,
and said he had never known a case where the callous had deossified.
Another surgeon was called, who swore, that when the callous is
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formed to any degree, it is difficult to break it, and the callous in this case
must have been formed, or it would not have given a crack, and said
extension was improper, and if the patient himself had asked him to do it,
he would have declined it, and if the callous had not been hard, he would
not have done it without the consent of the plaintiff, that compression was
the proper way, and the instrument improper; he said the defendant
Baker was eminent in his profession. Another surgeon was called, who
swore, that if the plaintiff was capable of bearing his foot upon the ground,
he would not have disunited the callous if he had been desired by him, but
in no case whatever without consent of the patient; if the callous was loose,
it was proper to make the extension to bring the leg into a right line. A
servant of the plaintiff swore the plaintiff had put his foot upon the ground
three or four weeks before this was done.
The counsel for the defendants at the trial, for Baker relied upon
the good character which was given him, and objected there was no
evidence to affect the other defendant Stapleton the apothecary; but the
Lord Chief Justice thought there was such evidence against both the
defendants as ought to be left to the jury, as the nodding, the advising
Baker not to take the guinea offered to him by the plaintiff; besides, the
apothecary first proposes sending for Baker; the plaintiff was in no pain
before they extended his leg, and he only
361
sent to Stapleton to have the bandage taken off; the Lord Chief Justice
asked the jury whether they intended to find the damages against both the
defendants, and they found 500 /. against them jointly, and he said he was
well satisfied with the verdict.
It was now moved that the verdict ought to be set aside, because
the action is upon a joint contract, and there is no evidence of a joint
undertaking by both the defendants; the plaintiff sends for Stapleton to
take off the bandage, who declines doing it, and says, I do not understand
this matter, you must send for a surgeon; accordingly Mr. Baker is sent
for, who enters upon the business as a surgeon unconnected with
Stapleton, who, it does not appear, ever undertook for any skill about the
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leg, so the jury have found him guilty without any evidence. That Baker
has been above 20 years the first surgeon in St. Bartholomew's hospital,
reads lectures in surgery and anatomy, and is celebrated for his knowledge
in his profession as well as his humanity; and to charge such a man with
ignorance and unskilfulness upon the records of this court is most
dreadful; all the witnesses agreed Mr. Baker doth not want knowledge,
therefore this verdict ought not to stand, 2dly, It was objected that the
evidence given does not apply to this action, which is upon a joint contract;
the evidence is, that the callous of the leg was broke without the plaintiff's
consent; but there is, no evidence of ignorance or want of skill, and
therefore the action ought to have been trespass vi & armis for breaking
the plaintiff's leg without his consent; all the surgeons said they never do
any thing of this kind without consent, and if the plaintiff should not be
content with the present damages, but bring another action of trespass vi &
armis, could this verdict be pleaded in bar? the court, without hearing the
counsel for the plaintiff gave judgment for him.

Curia — 1st, It is objected, that this is laid to be a joint
undertaking, and therefore it ought to be proved, and we are of opinion
that it ought: the question therefore is, Whether there is any evidence of a
joint undertaking? We are of opinion there is; Mr. Stapleton declines
acting alone, but in concurrence with Mr. Baker attends the plaintiff every
time any thing is done, and assists jointly with Mr. Baker. This appears in
evidence, and is sufficient, for there is no occasion to prove an express
joint contract, promise, or undertaking. When an offer is made to Baker
of a guinea, Stapleton says, you had better be paid all at last: they both
attended plaintiff together every time, and Stapleton said, we have
consulted and done for the best: when the plaintiff complained of what
they had done, Stapleton considered himself as one of the persons to join
in the cure of the leg, for he put his hand on the knee when Baker
nodded, and then the bone cracked; he is the original person aiding in this
matter, and there is no ground for this objection. When we con362
sider the good character of Baker, we cannot well conceive why he acted
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in the manner he did; but many men very skilful in their profession have
frequently acted out of the common way for the sake of trying
experiments; several of the witnesses proved that the callous was formed,
and that it was proper to remove plaintiff home; that he was free from
pain, and able to walk with crutches; we cannot conceive what the nature
of the instrument made use of is; why did Baker put it on when he said
that plaintiff had fallen into good hands, and when plaintiff only sent for
him to take off the bandage, it seems as if Mr. Baker wanted to try an
experiment with this new instrument.

2dly, It is objected, that this is not the proper action, and that it
ought to have been trespass vi & armis; in answer to this, it appears from
the evidence of the surgeons that it was improper to disunite the callous
without consent, this is the usage and law of surgeons; then it was
ignorance and unskilfulness in that very particular, to do contrary to the
rule of the profession, what no surgeon ought to have done; and indeed it
is reasonable that a patient should be told what is about to be done to him,
that he may take courage and put himself in such a situation as to enable
him to undergo the operation; it was objected this verdict and recovery
cannot be pleaded in bar to an action of trespass vi & armis to be brought
for the same damage; but we are clear of opinion it may be pleaded in bar.
That the plaintiff ought to receive a satisfaction for the injury, seems to be
admitted; but then it is said the defendants ought to have been charged as
trespassers vi & armis; the court will not look with eagle's eyes to see
whether the evidence applies exactly or not to the case, when they can see
the plaintiff has obtained a verdict for such damages as he deserves, they
will establish such verdict if it be possible. For any thing that appears to the
court, this was the first experiment made with this new instrument, and if it
was, it was a rash action, and he who acts rashly acts ignorantly; and
although the defendants in general may be as skilful in their respective
professions as any two gentlemen in England, yet the court cannot help
saying that in this particular case they have acted ignorantly and unskilfully,
contrary to the known rule and usage of surgeons.
Judgment for the plaintiff per totam curiam.
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ADDENDUM B
COMPARING THE VALUE OF MONEY
Slatter sought £ 2000 in damages. The jury awarded him £ 500.
Twenty-first century readers will be curious as to what this would be
equivalent to today. This is not an easy question to answer. There are
several ways to compare the value of money.
Based on the following sources £ 500 in 1767 is worth roughly
$100,000 today based on price indexes, so £ 2000 would be worth
$400,000.
Several organizations and scholars have constructed price indexes
that can be used as one measure. One example is the research paper
prepared in 2012 by the House of Commons Library, entitled Inflation:
the value of the pound 1750-2011. Using a price index of 100 for 1974,
the index for 1767 was 6.8 and the index for 2011 was 972.9. Thus, items
costing £ 500 in 1767 would cost £ 68,225 in 2011. On January 1, 2011,
the exchange rate was $1.56 for one pound. Thus, £ 68,225 was equivalent
to $106,431.
Lawrence Officer and Samuel H, Williamson, both American
economics professors, have posted an analysis of measures of worth. They
developed a different retail price index. Applying this index, £ 500 in 1767
yielded an estimated £ 57,540 in 2014. In 2014 the average exchange rate
was $1.65 per pound, so £ 57,540 was $94,941
It is not surprising that the above two indexes differ. Price indexes
are difficult to construct because the market basket of products purchased
changes over time. The types of products change as does their quality and
how they are produced and delivered.
Using $100,000 today as equivalent to £ 500 in 1767 appears to be
a reasonable estimate based on what is known from Baker’s account book.
As discussed in chapter 17, Baker’s average income throughout his career
was about £ 1115 with average expenses of about £ 830, yielding an
average annual gain of about £ 285. Applying this estimate yields an
average income of $223,000 today with expenses of $166,000 and gain of
$57,000. Another number that is known from the record is that Slatter
offered Baker one guinea in payment. Using the above equivalency, this
would be $220 today, which also appears to be reasonable.
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The proposed conversion may be somewhat low, but no rational
basis for how much to adjust it upwards has been located. The nearest
alternative valuation provides far too high an estimate. Officer and
Williamson explained why a price index sometimes underestimates the
value of money. Applying their measure of equivalent economic status
yielded an estimated £ 1,129,000 in 2014 for £ 500 in 1767. In 2014 the
average exchange rate was $1.65 per pound, so £ 1,129,000 was
$1,862,850. Baker’s annual income would have been $4,154,155 in
today’s dollars with expenses of $3,092,331. Notwithstanding Baker’s
comfortable life style, there is no indication of life style at this level. The
inapplicability of this estimate is further demonstrated by the fact that the
guinea would have been worth over $3,900. Slatter would not have offered
such an amount.
SOURCES: House of Commons Library, Inflation: the value of the
pound 1750-2011, Research Paper 12/31 (29 May 2012). posted at

http://www.parliament.uk/ business/publications/research/briefingpapers/RP12-31/inflation-the-value-of-the-pound-17502011 [accessed 20
May 2016]; Lawrence H. Officer and Samuel H. Williamson, "Purchasing
Power of British Pounds from 1270 to Present," MeasuringWorth, 2016.
Posted at www.measuringworth.com/ppoweruk/; Lawrence H. Officer &
Samuel H. Williamson, "Measures of Worth," MeasuringWorth, 2012.
Posted at www.measuringworth.com/worthmeasures.php [accessed 20
May 2016]. Lawrence H. Officer is a Professor of Economics at University
of Illinois at Chicago and Samuel H. Williamson is a Professor of
Economics, Emeritus, from Miami University. For other sources, see
Current value of old money, http://projects.exeter.ac.uk/RDavies/arian/
current/howmuch.html [accessed 20 May 2016].
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This MONOGRAPH explores two of the aspects of the law of
medical consent that are relevant to understanding Slater v. Baker. It does
not attempt to present a comprehensive history of the law of medical
consent.
The first part reviews the how medical consent issues were
addressed in Anglo-American legal contexts prior 1767. This provides the
substantive legal context within which Slater v. Baker was decided. The
procedural context is reviewed in MONOGRAPHS #3 and #4. Consent
issues related to experimentation prior to 1767 are addressed in
MONOGRAPH #13. MONOGRAPH #14 presents examples of how
medical and non-medical writers discussed medical consent prior to 1767.
The second part reviews the commentary on the significance of

Slater v. Baker for the law of medical consent. The commentary ranges

from dismissing the case as having no significance to stating that it played
in an important role. I believe the differences flow from the range of
meanings of consent. Thus, this part begins with distinguishing consent
and informed consent, followed by analysis of the levels of consent.
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PART 1 - THE LAW OF MEDICAL CONSENT IN
THE EIGHTEENTH CENTURY
CONSENT ASPECTS OF SLATER V. BAKER
As explained in MONOGRAPH #2, what actually happened in
June 1766 at 66 Blackman Street was that, during an examination of
Slatter’s leg, Baker and Stapleton discovered that the callus had disunited.
Slatter’s excessive use of the leg had either caused the callus to disunite
prior to the examination or had so weakened the callus that it had
unintentionally become disunited during the examination. The surgeons
were confronted with a disunited fracture. They decided to proceed with
resetting the bones. Baker acknowledged in his report that he did not
obtain consent to the resetting. His decision to reset the bones without
consent was based on his assessment that the only alternative - leaving the
bones unset - was an unacceptable alternative that could not be offered the
patient.
Thus, the actual occurrence presented a question of consent to
standard therapy, not to experimentation.
Slatter did not actually sue for lack of consent. He sued for
rebreaking his leg (disuniting of callus) by unskillful treatment that violated
the standard that the law said surgeons had by implication agreed to follow
when they entered a surgeon-patient relationship. The defense counsel
steered the case toward being a case of lack of consent and the court then
considered it to be lack of consent to disuniting the callus as part of
experimentation.
Why did Slatter’s attorneys present the case as one of disuniting
the callus instead of presenting it as a case of resetting the bones without
consent? There are several possible reasons. First, it is possible that they
did not know what had actually happened in the encounter. It was the
perception of the patient and his family and servants that the defendants
had rebroken the leg. Second, even if Slatter’s attorneys had known what
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had actually happened, his attorneys would have been concerned that lack
of consent would have meant the case should be pled as trespass vi et
armis, in effect, battery. It would have been a lot less dramatic and less
likely to generate jury sympathy to claim that the patient had been
subjected to battery to reset his leg than to rebreak the leg. Third, even if
they had thought that resetting the leg could be legally pled as trespass on
the case, that is, malpractice, it is unlikely at that time that resetting a leg
without consent would have violated the standards of surgeons. The
patient had voluntarily entered a surgeon-patient relationship with the
defendants and in doing so had given implied consent to the surgeon to
take charge of the case and perform most standard procedures.
The rest of Part 1 of the MONOGRAPH provides the examples
that have been found of consent issues being addressed in a legal context
prior to 1767. This demonstrates that medical consent issues had been
involved in legal proceedings prior to 1767, but no evidence has been
found of a medical practitioner being held liable for proceedings without
consent.

LAWS REGARDING MEDICAL CONSENT PRIOR
TO 1767
The only Anglo-American laws addressing medical consent in the
seventeenth and eighteenth centuries that have been located include the
1649 Massachusetts law quoted in MONOGRAPH #13 that required
consent for any “surgeons, midwives, physicians, or others” to “exercise
any force, violence, or cruelty upon or towards the body” and the 1665
and 1676 Duke of York’s Code that include a law similar to the
Massachusetts law.
The law was summarized in a 1704 abridgment of the laws of
“Her Majesty’s plantations” as:
No Surgeon Midwife or Physitian, may upon the Body of any
person perform any Operation, Cure or Practice of Art, tho never
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so agreeable to the Rules of Practice, without the consent of the
Patient, if they be Mentis Compotes, or their nearest Relations, if
they be not. Nor upon the Body of any Child, without the consent
of the Parents or Guardian of the said child. 1
In 1670, the Parliament of Paris passed a law forbidding
transfusion except by consent of the faculty. This did not address patient
consent. 2

ENGLISH LEGAL PROCEEDINGS ADDRESSING
MEDICAL CONSENT AND RELATED ISSUES PRIOR
TO 1767
1329 - SURGEON’S CASE
In 1329 an English court ruled in what is usually called the

Surgeon’s Case or the Oculist’s Case that a surgeon could not be sued by a
patient who lost his sight while under the surgeon’s care because the
patient had submitted to the treatment. 3

AN ABRIDGEMENT OF THE LAWS IN FORCE AND USE IN HER
MAJESTY’S PLANTATIONS; (VIZ.) OF VIRGINIA, JAMAICA, BARBADOES,
MARYLAND, NEW-ENGLAND, NEW-YORK, CAROLINA, &C. DIGESTED
UNDER PROPER HEADS IN THE METHOD OF MR. WINGATE, AND MR.
WASHINGTON’S ABRIDGMENTS (London: 1704), 23.
2
Abstract of Prof. J.C. Dalton’s paper on vivisection, NEW YORK
MEDICAL JOURNAL, 4:294, at 297 (Jan. 1867); Lester S. King, Review of
Les origines de la transfusion sanguine, JAMA, 235(2): 211 (Jan. 12,
1976). The experimentation with transfusion and the legal consequences
are discussed in MONOGRAPH #13.
3
The translated text of the Surgeon’s case can be found in: Albert
Kenneth Roland Kiralfy, A SOURCE BOOK OF ENGLISH LAW (London:
Sweet & Maxwell, 1957), p. 184. The case is discussed in Danuta
Mendelsohn, Historical evolution and modern implications of concept of
1
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1384 - BITTERN V. BARBER
In 1384, in the case of Bittern v. Barber, a patient sued a
practitioner who had undertaken the cure of a protracted illness because
the practitioner allegedly cut a vein in the head so that it was believed the
patient would die. The outcome of the suit is not known. One
commentator has speculated that there was an underlying consent issue:
We may imagine that the real grievance was that Simon did
something which was not part of their agreement, rather than
doing carelessly that which they had agreed. If this is the case,
however, it is odd that John did not use a simple action of trespass
vi et armis, unless it was accepted that if one entrusted oneself to a
surgeon, that was enough to ward off liability in trespass vi et
armis. 4
1424 - FOREST V. ROLF, DALTON & HARWE
However, as is the case today, consent alone was not a complete
protection. In 1424, in Forest v. Rolf, Dalton & Harwe, the patient had an
injured thumb with profuse bleeding. As a last resort, to prevent death,
with express consent, three prominent surgeons cauterized the wound.
The patient sued for the maiming of his hand. The case was arbitrated
before the mayor and alderman by a committee of eight expert witness
chaired by the chancellor of Oxford University. They completely
exonerated the surgeons and found them defamed by the accusation,
imposing silence on the patient. However, the basis for the ruling was not

consent to, and refusal of, medical treatment in the law of trespass,
JOURNAL OF LEGAL MEDICINE, 17(1):1 at 6-7 (1996).
4
The translated text of Bittern v. Barber can be found in: Morris S.
Arnold, Select cases of trespass in the King’s Courts, 103 SELDEN
SOCIETY 425-426 (1987). The quote is from Gwen Seabourne, The role
of the tort of battery in medical law, ANGLO-AMERICAN LAW REVIEW,
24:265, 276-277, n. 30 (1995).
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consent. They found the outcome was due to an inherent defect in the
patient, the nature of the original wound, and inauspicious constellations
(astrology). 5
1454 - PRIVY COUNCIL AUTHORIZATION TO
TREAT KING
In 1836 Edward Wedlake Brayley and John Britton wrote:
In 1454 was issued a writ of Privy Seal, in the name of the King,
directed to John Arundell, John Faceby, and William Hatclyf,
Physicians, and Robert Wareyn and John Marchall, Surgeons,
stating that they had been appointed with the advice and consent
of the Council, to attend on the King; and giving them absolute
authority as to the regulation of his diet and regimen, and as to the
administration of all sorts of medicaments, internal or external;
and requiring all and singular the King's lieges to obey and assist
his medical attendants, in their proceedings for the restoration of
the King's health. The King was probably labouring under one of
his fits of mental alienation at the date of this document, viz. April
6, 1454; and it may be considered as a warrant, authorizing the
medical men to adopt such measures as they might deem
requisite, independent of the consent of the royal patient. 6
In 1691, Guy Miege wrote:

Information about Forest v. Rolf, Dalton & Harwe can be found in:
Madeleine Pelner Cosman, Medieval medical malpractice: The dicta and
the dockets, BULLETIN OF THE NEW YORK ACADEMY OF MEDICINE,
49(1):22, 35-40 (Jan. 1973), citing London Guildhall: PLEA AND
MEMORANDA ROLLS, Roll A 52, Sep. 10, 1424.
6
Edward Wedlake Brayley and John Britton, THE HISTORY OF THE
ANCIENT PALACE AND LATE HOUSES OF PARLIAMENT AT
WESTMINSTER (London: John Welae 1836), 319.
5
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In point of Physick, by an ancient Record, it is declared, That
no Phylick ought to be administred to the King, without a
Warrant signed by the Privy Council, by no other Physician but
what is mentioned in the Warrant, and the Physicians to prepare
it themselves with their own hands. If there be occasion for a
Surgeon, he must be likewise authorized by a Warrant. 7
1626 - KING JAMES & DUKE OF BUCKINGHAM
Another case in which consent was not protection for the care
provider arose out of the medical treatment of King James by George
Villiers, Duke of Buckingham, shortly before the King’s death. The Duke
brought the King a posset (hot milk curdled with ale, wine or liquor),
which the King drank, and a plaster that was applied to the King’s body. In
1626, the Commons impeached Buckingham. Article of Impeachment
XIII was for providing the above medical care without consent from the
King’s physicians. Buckingham claimed that he had acted at King James’s
personal command. Five days after Buckingham made his defense, the
new king, Charles, dismissed parliament and the impeachment came to an
end. In 1628, the newly reconvened Parliament took up the impeachment,
but King Charles removed the matter to a judge. No record of further
proceedings has been found. Later in 1628, the Duke was assassinated. 8
Guy Miege, THE NEW STATE OF ENGLAND UNDER THEIR MAJESTIES
K. WILLIAM AND Q. MARY (London: H.C. for Jonathan Robinson 1691),
95-96.
8
Information about the treatment of the King and proceedings against the
Duke of Buckingham can be found in: William Renwick Riddell, The
Death of King James I. A Medico-Legal Study, JOURNAL OF THE
AMERICAN INSTITUTE OF CRIMINAL LAW AND CRIMINOLOGY, Vol. 19,
No. 1 (May, 1928), pp. 30-35. The Article of Impeachment XIII is found
in: THE ANNALS OF KING JAMES AND KING CHARLES THE FIRST
(London: Tho. Braddyll 1681), 175-177. In the same work the Duke’s
defense on this issue appears at 179-180. The King’s request for the
treatment appears at 194.
7
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1694 - MATTHEW V. OLLERTON
In 1694, an English court recognized a limit to use of consent as a
defense. In Matthew v. Ollerton, the court of the King’s Bench ruled that
the fact that the plaintiff had given permission (license) that he be beaten
was no defense in his suit claiming damages for being beaten. The license
was void because the action permitted was against the peace. Thus, the law
could place limits on what a person could consent to. 9
BEFORE 1700 - MAGISTRATE ORDER PHYSICAL
EXAMINATION
There were circumstances in which a person could be ordered to
submit to a physician examination without consent. In a 1711 book on
venereal disease, British surgeon John Martyn described an account of a
series of rapes that had occurred over twelve years before giving a teenage
girl venereal disease. The men who had committed the rapes were
brought before a magistrate who commanded them to be inspected and
they were found to be untainted. 10

1701 - HUMPHREY V. COURTNEY
In 1701, after the death of a woman, an apothecary, Richard
Humphrey, sued to obtain payment from her husband, Peter Courtney,
9

Mathew v. Ollerton (KB), Comb. 8, is the official citation for that case. It

is discussed in Isaac Espinasse (1758-1834), A DIGEST OF THE LAW OF
ACTIONS AND TRIALS AT NISI PRIUS (Dublin 1794), 313.
10
John Marten, A TREATISE OF THE VENEREAL DISEASE (London 1711),
305-306 [This was given as an example supporting the counter argument
to communication of the disease].
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for the medicines that had been supplied to his wife. The husband had
forbidden the apothecary to provide medicines to his wife except upon his
request. He was concerned that the apothecary was providing medicines
with alcohol and addicting his wife. The apothecary claimed that he had
provided all the medicines with a prescription from a physician. The case
presented interesting questions about when a husband’s consent was
required for his wife’s access to treatment. The outcome of the case is not
known. 11
1702 - TRIAL OF RICHARD HATHAWAY
In 1702 Richard Hathaway was tried at Surrey Assizes for a cheat
and imposter. A magistrate Thomas Lane testified that in about 1701 a
woman, Sarah Morduck, was brought before him upon suspicion of being
a witch who had bewitched Hathaway. Hathaway and his friends believed
that scratching her would give relief. They applied to Lane to command
that she be scratched. He testified:
I said, if I should order this, it would be an assault, but if she will
consent, you may do so. Says she, If I may be secured for the
future, I will let him. Says I, if you to it, do it in your own way:
there are several here that know it was so. And she did give her
consent; and he scratched her, and I pulled away her arm from
him. 12
1718 - HARRIS V. LEE

Humphrey v. Courteny is discussed in: Catherine Crawford, Patients’
rights and the law of contract in eighteenth-century England, SOCIAL
11

HISTORY OF MEDICINE, 13(3):381, 399-400 (2000).
12

The trial of Richard Hathaway at Surrey Assizes for a cheat and imposter

(1 Anne AD 1702), in Thomas Bayly Howell, A COMPLETE
COLLECTION OF STATE TRIALS (London: T.C. Hansard 1812), Vol.
XIV, 639, at 681.
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In 1718, in the case of Harris v. Lee, a court recognized the right
of a wife to contract for necessary medical services without her husband’s
consent. We do not know who the wife and husband were. They are
identified only as Mr. and Mrs. S. Mrs. S was twice given the "foul
distemper" (venereal disease) by her husband. She left him, went to town
to be treated, and borrowed money from Mr. Harris to pay her doctors
and surgeons. After Mr. S died, Mr. Harris sued his trustees for
repayment of the loaned money. In 1718, the court ordered the trustees to
repay the money. Even though at that time a wife normally could not enter
a contract that bound her husband, the court ordered the trustees to pay
Mr. Harris. Services of the doctors and surgeons were considered
“necessaries,” so the husband was responsible for paying their bills or
those who lent money to pay the bills. 13
1723 - REX V. SALISBURY
Sarah Salisbury was committed to Newgate for stabbing John
Finch with a knife. She moved for bail on the basis that he was out of
danger. She sought a court order that her physician and surgeon be
permitted to examine Finch. The court ruled that the defendant was not
entitled to such an order. 14

Harris v. Lee, 1 P. Wm. 482 (1718), is the official citation for that case.
“P. Wm.” is an abbreviation for PEERE WILLIAM'S REPORTS.
14
Rex v. Sarah Salisbury, 1 Strange, 547, 93 Eng. Rep. 691 (K.B. 1723).
Salisbury was a famous prostitute. The case was followed closely in
London newspapers. She was acquitted of attempted murder and
convicted of assault. She died on consumption in Newgate in 1724. DAILY
POST (London), Apr. 25, 1723 [conviction]; BRITISH JOURNAL (London),
May 4, 1723 [summary of trial and sentence]; London Journal, Feb. 15,
1724 [death]; William Jackson, THE NEW & COMPLETE NEWGATE
CALENDAR OR VILLANY DISPLAYED IN ALL ITS BRANCHES (London:
Alex Hogg 1795), Vol. 1, 333-337. Finch survived to be a member of
13
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1753 - UNNAMED SURGEON V. UNNAMED
JOURNEYMAN TAYLOR
In 1753, a surgeon sued a journeyman taylor to collect his fee for
“attendance and operation, in the Cure of Cancer in the Defendant’s
Wife’s Tongue.” The “Defendant not permitting the Plaintiff to cut away
such Part of the Tongue as he thought necessary to perform the cure, the
Defendant refused to pay..” At trial there was a verdict for the surgeon. 15
Thus, the surgeon clearly believed consent was required and
honored the refusal. However, refusal of part of the treatment did not
excuse payment for the attendance.
This is what I have discovered about the status of the law of
medical consent prior to Slater v. Baker & Stapleton.

parliament from 1724 to 1747 and died in 1767. Finch, Hin, John (?16921763), of Bushey, Herts, www.historyofparliamentonline.org.
15
unnamed Surgeon v. unnamed Journeyman Taylor (Court at Guildhall
1753), DAILY ADVERTISER (London), May 12, 1753.
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PART 2 - THE SIGNIFICANCE OF SLATER V.
BAKER AND STAPLETON TO MEDICAL
CONSENT
The legal significance of the Slater v. Baker and Stapleton rests on
what was presented in court and what the court ruled based on that
presentation. The backstory of what actually happened in the medical
encounter has no impact on this discussion.
The following are the primary conclusions about the significance
of Slater v. Baker with respect to consent and experimentation.

Slater v. Baker introduced into the common law that consent was
required for a surgical intervention; it imposed liability for failure to obtain
consent. The court stated that it was applying the standards (usage and law)
of surgeons.
Slater v. Baker introduced into the common law the idea of
patients having information needs. Thus, it introduced the idea of
informed consent into the common law, but only in the sense of being
informed about the nature of the medical intervention. It took many years
for the law to state that failure to provide information was a basis for
liability and then to expand the scope of required information to include
all of the elements of information that are now recognized as required.
Slater v. Baker applied the principle laid down in Groenveldt that

deviation from accepted practice was experimentation and malpractice. It
decided that experimentation within the surgeon-patient relationship
without consent was malpractice. This was later interpreted to mean that
experimentation was at the peril of the researcher. Although Slater v.
Baker did not expressly state that consent authorized experimentation, the
case has been later interpreted to support this view.
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The scholarly analysis and commentary about the role of Slater v.
Baker in consent, informed consent and experimentation has varied from
emphasizing to de-emphasizing the roles stated above. The position taken
by each writer has depended in large part on what Slater v. Baker is being
measured against.
Before reviewing some of the scholarly positions, it is helpful to
understand the measuring sticks by defining the terms.

DISTINGUISHING INFORMED CONSENT FROM

CONSENT

There are two core concepts in the term informed consent. First,
there is consent. Second, the word informed signifies that the person
consenting has information needs that must be satisfied before making a
decision.

Consent is express or implied permission for something to occur.
In Slater v. Baker, it was a surgical procedure - disuniting the callus. For
many interactions in day-to-day life, there is implied permission. Even in
the medical arena today, there is implied permission for routine touching
by presenting oneself for a medical examination. Express consent is not
required for each contact. Presenting oneself in the medical context is
implied consent for many of the usual interactions in that context, unless
the patient takes the initiative to express restrictions or refusal. There is no
implied consent to touching that is expressly refused.
There is no requirement that the implied consent be informed
consent. Patients are generally presumed to have acquired whatever

information about routine interactions that they desire before the
encounter or to affirmatively request additional information. No legal duty
is placed on the provider to provide information about routine
interactions, unless the patient requests information or there are clear
indications that the patient is unfamiliar with the routine interactions.
Many providers choose to warn patients about or even explain what they
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are about to do in order to enhance patient cooperation, avoid
misunderstandings, and promote patient satisfaction. This is not required
by legal standards. However, it is encouraged by some professional and
institutional practices; there can be employment and economic
consequences for failure to explain when focus is placed on patient
expressions of satisfaction.
The word informed signifies that the person consenting has
information needs that must be satisfied before making a decision. In the
medical arena the responsibility for providing this information is generally
placed on the practitioner who provides the service for which consent is
sought.
For some interactions, express informed consent is required by
professional, institutional and/or legal standards. Surgery is one example
of a procedure for which express consent is required. Disuniting the callus
of a broken bone, as was claimed in Slater v. Baker, is clearly another
example. In areas where there is a need to prove express consent, today
the consent is recorded. Routine written consent was not introduced until
long after the Slater v. Baker. 16
In areas where there is a need to prove that the information was
provided, today an acknowledgement of fulfilling the information need is
recorded as part of the consent documentation. The detailed information
requirements for an informed consent in twenty-first century law are
beyond the scope of this MONOGRAPH. As discussed below, writers
have used the terms consent and informed consent in varying ways.

Addendum A presents some background on the introduction of written
consent.
16
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FOUR LEVELS OF PROFESSIONAL
RELATIONSHIPS RELATED TO CONSENT
When a surgeon performs an operation or other procedure on a
patient, the relationship with the patient from a consent perspective can be
divided into at least four levels.
First, there can be no consent or even refusal.
Second, the operation or other procedure can be within the scope
of a blanket consent given by the patient, but without the patient being
aware of the specific procedure or operation.
Third, the patient can have consented to the specific procedure or
operation after having been informed of its nature.
Fourth, the patient can have consented to the specific procedure
or operation after having been informed of its nature, alternatives, risks
and benefits.
Some writers use the term informed consent to apply only to the
fourth level. Other writers include the third level within the term. The
term consent can be applied to the second, third and fourth levels. Some
of the apparent disagreement over the significance of Slater v. Baker is
derived from these different uses of the terms consent and informed
consent.
There is a fifth level of professional relationship that goes beyond
disclosure of information and obtaining consent and honors the full right
of self-determination of the patient. My mentor, Jay Katz, devoted his life
to advocating a fundamental change in the relationship with the patient to
advance this goal. He focused a spotlight on the inability of the legal
doctrine of informed consent to fulfill this goal. 17 This and other proposals
17

Dr. Jay Katz published many books and articles advocating his position
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to change the relationship of surgeon and patient are beyond the scope of
this MONOGRAPH.

Slater v. Baker is a case at the first level in which the court
recognized that the third level was the standard and that standard had not
been met.
Exploring each of these levels can illuminate the scope of the
terms. This will include reviewing some cases at each of the levels. Cases
are placed in the highest level that the court ruled should have applied, not
the level the court found occurred.
THE FIRST LEVEL
It is rare to find a case where the court rules that no consent is
required or that refusal can be disregarded, except when the patient has a
medical emergency, the patient is incapacitated, there is a public health
emergency, or the law otherwise mandates or authorizes treatment without
consent.
Liability is generally imposed for procedures or operations that
are performed without consent or other legal authority. Operations and
other procedures performed without consent within the scope of a
professional relationship have generally been handled under the civil law
as malpractice. This is one of the contributions of Slater v. Baker to the
law.
concerning moving beyond consent to a different relationship between
patients and physicians that honored the patient’s right of selfdetermination, e.g., Jay Katz, THE SILENT WORLD OF DOCTOR AND
PATIENT (New York: Free Press 1984). Dr. Jay Katz (1922-2008) was a
physician and a professor at Yale Law School. His medical specialty was
psychiatry. He focused his attention on medical ethics. I had the privilege
to be his student and a research assistant.
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One author hinted that Slater v. Baker involved nearly criminal
intent, 18 but the court did not actually suggest this, probably because there
was an established surgeon-patient relationship. Only one case in AngloAmerican law - Regina v. Monckton (England 1835) - has been located
where a surgeon was convicted of criminal battery for forcible surgery on
an objecting competent person. Although the surgeon had previously
performed a procedure on the patient, the surgeon-patient relationship
had been terminated prior to the forcible surgery. 19
THE SECOND LEVEL
In some settings the patient gives express or implied blanket
consent to the surgeon to perform whatever operations or procedures are
necessary. As early as 1329, a surgeon avoided liability based on the fact
the patient had submitted to the surgeon-patient relationship. 20 In the

E.g., John J. Elwell, A MEDICAL-LEGAL TREATISE ON MALPRACTICE
AND MEDICAL EVIDENCE (New York: John S. Voorhies 1860), 114-115
18

[hinting at criminal intent]; Alexander Young, The law of malpractice,
BOSTON MEDICAL AND SURGICAL JOURNAL, 82(23):425, 432 (June 9,
1870) [interpreting Elwell].
19
For information about the Monckton case, see Home Circuit, TIMES
(London), Mar. 21, 1835, 7; G.G. Bird, Forcible surgery, LANCET, ii:27
(April 4, 1835) [Letter to the editor about Brenchley case]; Brenchley
case, LANCET, ii:93 (Apr. 18, 1835) [comment]; Trial of Mr. Jonathan
Monckton for forcibly performing an operation, LANCET, ii:94-96 (April
18, 1835); MAIDSTONE GAZETTE, March 24, 1835, 2-3; Sequel of the
Brenchley case of forcible lithotomy, MEDICAL GAZETTE (London),
17:523-524 (Jan. 2, 1836) [autopsy].
20
Surgeon’s Case (or Oculist’s Case) (1329). The translated text can be
found in: Albert Kenneth Roland Kiralfy, A SOURCE BOOK OF ENGLISH
LAW (London: Sweet & Maxwell, 1957), p. 184. The case is discussed in
Danuta Mendelsohn, Historical evolution and modern implications of
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eighteenth century acceptance of the surgeon-patient relationship generally
authorized a broad range of contact without additional express consent in
order to carry out standard treatment. Generally surgery required
additional consent, but consent was usually implied from submission to
the surgery without objection and constituted blanket consent for the
surgery. Before the introduction of anesthesia in 1846, surgery had to be
performed quickly, so surgeons had little time to extend surgery into areas
that were not anticipated by the patient. As surgeons became more
adventuresome, more unanticipated surgeries occurred. Today many
more touchings require express consent for the specific touching, but there
still are some settings where blanket consent applies. For example,
presentation for a physical examination is implied consent to the usual
touchings for an examination, unless the patient affirmatively places limits.
One example of a case at this second level was State ex rel. Janney
v. Housekeeper (Maryland 1889). The surgeon removed the cancerous
21

breast of a woman. The court ruled that consent to surgery was presumed
from voluntary submission and that the patient’s consent was sufficient.
The husband’s consent was not necessary and his objection was irrelevant.
The court did hint that the information provided to the patient could be
relevant because consent would not be presumed if the patient were the
victim of “false and fraudulent misrepresentation.” However, the patient
would have to prove such misrepresentation; no duty was placed on the
surgeon to volunteer information.

concept of consent to, and refusal of, medical treatment in the law of
trespass, JOURNAL OF LEGAL MEDICINE, 17(1):1 at 6-7 (1996).
State ex rel. Janney v. Housekeeper, 70 Md. 162, 16 A. 382 (Jan. 10,
21

1889).
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THE THIRD LEVEL
The third level of relationship is where the patient gives express or
implied consent to the specific procedure or operation after having been
informed of its nature. Slater v. Baker said this level of consent was
required and imposed liability for not having obtained it.
Several of the twentieth century cases that are often cited as the
beginning of the judicial recognition of the need for informed consent are
cases where the court ruled that the third level (consent to the specific
procedure with knowledge of the nature of the procedure) was required,
but had not occurred. These were usually cases where one procedure was
consented to and a different or additional procedure was performed. The
surgeon generally maintained that he had blanket consent that was broad
enough to grant the discretion to expand or change the operation, that is,
the second level of relationship. The courts rejected this and required
specific consent to the procedure performed, so the patient had to be
informed of the nature of the operation or procedure. In Mohr v.
Williams (Minnesota 1905), the patient consented to an operation on her
right ear and the surgeon performed an operation on her left ear. 22 In Pratt
v. Davis (Illinois 1906), the patient consented to treatment for epilepsy and
the surgeon performed an unauthorized hysterectomy. 23 In Schloendorff v.
The Society of New York Hospital (New York 1914), the patient
consented to surgical examination of a lump in her arm and the surgeon
removed the tumor in her arm without her consent. 24 In Mohr and Pratt
the patients won and were awarded damages. In Schloendorff the patient
22
23

Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 (June 23, 1905).
Pratt v. Davis, 224 Ill. 300, 79 N.E. 562 (Dec. 22, 1906), aff’g, 118 Ill.

App. 161 (1905).

Schloendorff v. The Society of New York Hospital, 211 N.Y. 125, 105
N.E. 92 (1914), aff’g, 149 App. Div. 915 (1st Dept. 1912). For more
background on the Schloendorff case, see Paul A. Lombardo, Phantom

24

tumors and hysterical women: Revising our view of the Schloendorff case,

JOURNAL OF LAW, MEDICINE & ETHICS, 33(4): 791 (Winter 2005).
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lost because she sued the hospital rather than the surgeon and the hospital
was found to have immunity from suit.
Before these iconic cases, liability for exceeding the scope of the
patient’s consent was imposed in at least one American case - Cadwell v.
Farrell (Illinois 1862). Miss Julia Farrell, age 18, stated that she had seen
Dr. Frederick A. Cadwell, an oculist, seeking to have a white spot
removed from her eye. She said that he stated that he could remove the
spot and that she had consented to the removal of the spot. Instead Dr.
Cadwell removed her eye and claimed that she had asked him to remove
the eye in preparation for an artificial eye. She denied such consent. She
ended up blind in both eyes. Testimony was that the treatment performed
by Dr. Cadwell was useless. The jury in Chicago believed Miss Farrell and
awarded her damages of $10,000. The Illinois Supreme Court upheld the
verdict in 1862. This case is seldom discussed in the consent literature
because the consent issues were not discussed in the published court
decision. The consent issues can be found only in newspaper and journal
articles about the case. 25
Since Slater v. Baker said that consent was required at the third
level because it was the standard of surgeons, it is interesting to note that
there was a widely publicized case ninety years later that did not get into
the courts but was handled entirely by the profession. A surgeon was

Cadwell v. Farrell, 28 Ill. 438 (1862). The details of the case can be
found in: An oculist sued for malpractice, CHICAGO TRIBUNE, Oct. 11,
1861, 4; The malpractice case, CHICAGO TRIBUNE, Oct. 12, 1861, 4; The
malpractice case, CHICAGO TRIBUNE, Oct. 15, 1861, 4; Superior Court,
CHICAGO TRIBUNE, Oct. 17, 1861, 4; Malpractice case, CHICAGO
TRIBUNE, Oct. 18, 1861, 4; Personal, N.Y. TIMES, Oct. 23, 1861, 4; Malpractice suit, CHICAGO MEDICAL EXAMINER, 2(10): 561 (Oct. 1861).
Note that Cadwell paid only $700 of the $10,000 judgment. He moved to
New York. Farrell sued him in Albany, N.Y. to collect the remainder.
Cadwell then filed for bankruptcy. Albany Journal (NY), Jan. 7, 1867, 3;
Albany Argus (NY), July 7, 1868, 3.
25
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disciplined for performing surgeries without telling patients the nature of
the surgery before obtaining consent. In 1867, the Obstetrical Society in
London voted to expel Isaac Baker Brown (1811-1873), a prominent
gynecologist, for performing clitoridectomies (surgical removal of the
clitoris) on women on the grounds it was not effective for the purposes it
was being used and because he did not inform them of the nature of the
procedure. He was permitted to resign from the Society after the vote to
expel. This demonstrates that by that time informing patients of the nature
of at least this operation was the professional standard in London. An
editorial in a medical journal of the day stated:
That the performance of clitoridectomy on a woman without her
knowledge and consent, as detailed by Dr. West, is an offence
against Medical ethics, needs not to be said. We suspect it is
amenable to the criminal law of the land.
It is an offence against Medical ethics, also, to obtain the woman's
consent, nominally, while she is left in ignorance of the real scope
and nature of the mutilation, and of the moral imputations which
it involves. Consent to a thing whose nature is not known, is like
the consent of an infant or lunatic—null and void. 26

The excerpt from the editorial is from Clitoridectomy and medical
ethics, MEDICAL TIMES AND GAZETTE (London), 1867 (1):391-392, Apr.

26

13, 1867. For more information about the Baker Brown affair, see
Elizabeth Sheehan, Victorian clitoridectomy: Isaac Baker Brown and his
harmless operative procedure, MEDICAL ANTHROPOLOGY
NEWSLETTER, 12(4):9-15 (Aug. 1981); The Obstetrical Society and Mr.
Baker Brown, MEDICAL TIMES AND GAZETTE, i:356-359 (Apr. 6, 1867).
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THE FOURTH LEVEL
The fourth level is where the courts say that knowing the nature of
the operation or procedure is not enough. The surgeon has an obligation
to provide additional information about risks, benefits and alternatives.

Kenny v. Lockwood (Ontario 1931) was the first appellate court
case that has been located that addressed a case involving a procedure that
was consented to, but with allegedly inadequate information. Judge
Hodgins reviewed in detail the evidence concerning what the patient was
told. He stated that:
The relationship of surgeon and patient is naturally one in which
trust and confidence must be placed in the surgeon. His
knowledge, skill and experience are not and cannot be known to
the patient, and within proper limits it would seem to require that
when an operation is contemplated or proposed a reasonable
clear explanation of it and of the natural and expected outcome
should be vouchsafed.
He cited a 1914 decision Nocton v. Ashburton, concerning the duties of a
solicitor:
Whether such a duty has been assumed must depend on the
relationship of the parties, and it is at least certain that there are a
good many cases in which that relationship may be properly
treated as giving rise to a special duty of care in statement.
The word "statement" in the above quotation includes giving
information or advice, as the breach is described by the learned
Lord Chancellor as "negligence in word," adding later that "the
difficulty as regards the principle lies in its application to
individual cases.
In particularizing its application it is stated that the duty arises: "In
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those cases where a person within whose special province it lay to
know a particular fact has given an erroneous answer to an inquiry
made with regard to it by a person desirous of ascertaining the fact
for the purpose of determining his course."
It is assumed to arise in those cases where there was a breach of a
duty to which equity had attached its sanction arising from the
circumstances and relation of the parties, and the duty does not
necessarily depend upon the putting of a question. It may arise
where the very situation of the parties implied the necessity for an
explanation or a warning and includes a moral, as distinguished
from a legal duty to be careful, and as an obligation it arises out of
the duty independently of contract or of special obligation. For, as
Lord Haldane remarks, "If a man intervenes in the affairs of
another he must do so honestly, whatever be the character of that
intervention."
Applying the standard to the operating surgeon, his decision stated:
The duty here has to be confined to warnings as to, and a
description of, consequences which might follow from an
operation with the performance of which no fault could be found,
as it must be obvious that warnings, etc., of what might happen
from a bungled or careless operation would, in the absence of any
charge of negligence have no bearing on the surgeon's duty here.
The court concluded that the standard had been met and reversed the trial
court ruling of liability. It should be noted that the decision did refer to
Slater v. Baker:
The relationship and incidents which result from the services of a
surgeon and its limitations have been touched on in a few cases,
though not in any great detail. Wilmot, C.J., speaking for the
Court of the Common Pleas in Slater v. Baker (1767), 2 Wils.
C.P. 359, said that it was reasonable that a patient should be told
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what is about to be done to him that he may take courage and so
put himself in such a situation as to undergo the operation. 27

SALGO: THE INTRODUCTION OF THE TERM
INFORMED CONSENT INTO MEDICAL
MALPRACTICE LAW
Salgo v. Leland Stanford Jr. University Board of Trustees (Cal.
App. 1957) is the first appellate court case in the United States to rule
expressly that a surgeon is obligated to provide information beyond the
nature of the operation and can be liable for providing insufficient
information to a patient before obtaining consent. It is also the case that
introduced the term informed consent into medical malpractice law.
The court stated:
Plaintiff, his wife and son testified that plaintiff was not
informed that anything in the nature of an aortography was to
be performed. Dr. Gerbode and Dr. Ellis contradicted this,
although admitting that the details of the procedure and the
possible dangers therefrom were not explained. The court gave
a rather broad instruction upon the duty of a physician to
disclose to the patient "all the facts which mutually affect his
rights and interests and of the surgical risk, hazard and danger,
if any...." A physician violates his duty to his patient and subjects
himself to liability if he withholds any facts which are necessary
to form the basis of an intelligent consent by the patient to the
proposed treatment. Likewise the physician may not minimize
the known dangers of a procedure or operation in order to

Kenny v. Lockwood, [1932] O.R. 141, [1932] 1. D.L.R. 507 (Ontario
Ct. App. Dec. 1, 1931), rev’g, Kinney v. Lockwood Clinic Ltd., [1931]
O.R. 438. Nocton v. Ashburton, [1914] A.C. 932. Judge Frank Egerton
Hodgins (1854-1932) served on the Court of Appeals from 1912 to his
death.
27
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induce his patient's consent. At the same time, the physician
must place the welfare of his patient above all else and this very
fact places him in a position in which he sometimes must
choose between two alternative courses of action. One is to
explain to the patient every risk attendant upon any surgical
procedure or operation, no matter how remote; this may well
result in alarming a patient who is already unduly apprehensive
and who may as a result refuse to undertake surgery in which
there is in fact minimal risk; it may also result in actually
increasing the risks by reason of the physiological results of the
apprehension itself. The other is to recognize that each patient
presents a separate problem, that the patient's mental and
emotional condition is important and in certain cases may be
crucial, and that in discussing the element of risk a certain
amount of discretion must be employed consistent with the full
disclosure of facts necessary to an informed consent. (Hunt v.
Bradshaw (1955), 242 N.C. 517 [88 S.E.2d 762]; cf. Simone v.
Sabo (1951), 37 Cal.2d 253 [231 P.2d 19]; Schloendorff v.
Society of New York Hospital (1914), 211 N.Y. 125 [105 N.E.
92, 52 L.R.A.N.S. 505].)
The instruction given should be modified to inform the jury
that the physician has such discretion consistent, of course, with
the full disclosure of facts necessary to an informed consent.
[underlining added] 28
There are two curious facts about the first of the two paragraphs quoted
above. First, it was copied verbatim from a friend of the court brief
submitted by Paul G. Gebhard, a Chicago attorney, on behalf of the
American College of Surgeons. Just as the defense attorneys’ strategy
lead to the introduction of the consent requirement into the common
law through Slater v. Baker, the strategy of the attorneys for a national
organization of surgeons led to the introduction of the term informed
28

Salgo v. Leland Stanford Jr. University Board of Trustees, 154 Cal. App.

2d 560, 317 P.2d 170 (Oct. 22, 1957).
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consent into malpractice law. Second, while Gebhard is frequently
credited with coining the term informed consent, it is more accurate to
29

30

say that he introduced it into medically-related court proceedings. The
term informed consent had been in use in medical and other contexts
for decades before Salgo. 31

The information about Gebhard’s brief is from Jay Katz. THE SILENT
WORLD OF DOCTOR AND PATIENT (New York: Free Press 1984), 60,
citing American College of Surgeon’s Brief as Amicus Curiae in
Support of Defendant and Appellant Frank Gerbode (1956).
30
Two prominent attributions of the term informed consent to
Gebhardt were P.G. Gebhard, 69, developer of the term informed
consent, NEW YORK TIMES, Aug. 27, 1997, D21; Paul G. Gebhard, 69,
CHICAGO TRIBUNE, Aug. 22, 1997.
31
I have identified over sixty sources that used the term informed consent
before Salgo. Examples include: Irving Ladimer, Ethical and legal aspects
of medical research on human subjects, JOURNAL OF PUBLIC LAW, 3(2):
467, 493 (Fall 1954) [“The subject may not be in a position to provide
informed consent…”]; Stroud v. Zuzich, 271 S.W.2d 549, at 556 (Mo.
Sep. 13, 1954) [in a worker’s compensation case: “the courts have been
vigilant in insisting upon a showing of a deliberate and informed consent
by the employee before employment relation will be held a bar to
common-law suit."]; Hughes v. Securities and Exchange Commission, 85
U.S. App. D.C. 56, 174 F.2d 969, 972 & 976 (May 9, 1949) [In ruling on
the duty stock brokers to disclose conflicts, the court stated: “…even
assuming,… that all of petitioner's clients are persons of more than average
experience and intelligence with regard to the conceded intricacies of
securities transactions, an assumption which is at best dubious in view of
the present record, their full knowledge that petitioner either sold them
securities she then owned or bought securities in her own name and then
resold them to the clients cannot be considered sufficient knowledge to
enable the clients to give their informed consent.”]; Edward McNall
Burns, JAMES MADISON, PHILOSOPHER OF THE CONSTITUTION
(Rutgers Univ. Press 1938), 75 […”government should rest upon the
informed consent of the governed…]; The University of Wisconsin –
29
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Salgo, like Schloendorff, ultimately ruled against the patient.
The first appellate court decision to uphold a judgment in favor of a
patient in an informed consent case requiring the fourth level of
relationship was Russell v. Harwick in 1964 in Florida. 32

University Extension Division - Department Group and Community
Service - Bureau of Commercial and Industrial Relations, Circular No. 2,
A LABOR POLICY AND THE LABOR AUDIT (August 30, 1920), 13 [“It is
fairly safe, then, to urge that all labor auditing be performed under joint
direction and by the free and informed consent of the workers.”].
[underlining added to all quotations].
32
Russell v. Harwick, 166 So.2d 904 (Fla. 3d Dist. Aug. 11, 1964). There
were prior jury cases that were not appealed. One of the earliest cases was
Pedda Day v. John Dexter in New Hampshire in 1816. The jury awarded
Day $400 because Dexter had misrepresented his knowledge. Thus,
liability was based on affirmative misrepresentation, not omission of
information. BOSTON DAILY ADVERTISER, 22 Oct. 1816, 2; DAILY
NATIONAL INTELLIGENCER (DC), 2 Nov. 1816. Another early case was
Wright v. Batchelder in New York in 1843. A child had died due to
excision of the tonsils. One of the allegations was that risks had not been
adequately disclosed. The Justice Court awarded $100, but on further
hearing in common pleas court, a jury ruled for the defendant. Excision of
tonsils, BOSTON MEDICAL AND SURGICAL JOURNAL, 28(2):29-33 (Feb.
15, 1843).
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HOW CONSENT FITS INTO THE STRUCTURE
OF SLATER V. BAKER
We will now examine the structure of the consent aspects of the
nominate report, Slater v. Baker and Stapleton.

Slater v. Baker details how Justice Wilmot structured his opinion
to uphold the jury verdict in favor of Slatter. Wilmot needed to find a way
to make the conduct of Baker and Stapleton fit into trespass on the case
that had been claimed in the pleadings by Slatter’s attorneys rather than
simply battery which would have been trespass vi et armis and would have
been different from the pleadings and would have required a ruling in
favor of the defendants. To find trespass on the case, he needed to find
that Baker and Stapleton had deviated from the standard practice of
surgeons that they had agreed to follow by undertaking the case. He did
this by finding that the standard of surgeons was to obtain consent before
what was done.
Wilson reported that Slatter’s pleadings stated that Baker and
Stapleton had entered an agreement to treat his leg skillfully and that they
had “so ignorantly and unskilfully treated the plaintiff, that they ignorantly
and unskilfully broke and disunited the callous of the plaintiff's leg after it
was set.” After the defense attorneys had steered all the evidence toward
the lack of consent, the defense attorneys asserted that “the evidence is,
that the callous of the leg was broke without the plaintiff's consent; but
there is, no evidence of ignorance or want of skill, and therefore the action
ought to have been trespass vi & armis for breaking the plaintiff's leg
without his consent…”
The court surprised the defense attorneys by finding a rationale to
uphold the jury verdict rather than the usual application of strict pleading
rules.
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The court needed to find that the conduct of Baker and Stapleton
was within the agreement (the surgeon-patient relationship) but ignorant
and unskillful (violated the standard of care).
The court concluded that disuniting the callus without consent was
contrary to accepted surgical practice. The court referred to accepted
surgical practice as “the usage and law of surgeons” and “the known rule
and usage of surgeons”. From the word “usage” and the two ways of
referring to the “standard,” it is clear that the court was referring to the
practice described by the surgeon expert witnesses and not to some official
standard adopted by the Corporation of Surgeons of London. No such
official standard has been located.
The court had to focus on the consent issue because that was what
the defense attorneys were relying on to push the case into trespass vi et
armis and because the court could not say that disuniting the callus alone
violated the standard of care without disregarding the testimony of one of
the surgeon expert witnesses. There was some disagreement among the
surgeon expert witnesses as to the permissibility of disuniting the callus.
One surgeon witness said he would not have disunited the callus even with
consent. However, another surgeon witness testified in effect that he might
have disunited the callus with consent. He said “if the callous had not been
hard, he would not have done it without the consent of the plaintiff.” The
court apparently choose to accept the latter testimony, so disuniting the
callus was within the outer boundaries of accepted surgical practice.
In order to uphold liability, the court relied on the absence of
required consent to an action within the surgeon-patient relationship. The
court needed to conclude that the absence of consent did not take the
conduct outside of the surgeon-patient relationship and make it simply a
battery (trespass vi et armis). Once outside the surgeon-patient relationship
the usage of surgeons would no longer apply.
Thus, implicitly the court found that the submission of the patient
to the surgeon-patient relationship provided sufficient blanket consent to
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take the action into the surgeon-patient relationship but then the absence
of specific consent to the disuniting of the callus violated the standards
within the relationship.
In 1808, in the case of Taylor v. Rainbow the highest court of
Virginia issued the first opinion of an American court that analyzed some
of the consent issues in Slater v. Baker. The court noted the need for the
consent to the surgeon-patient relationship in order to take the act out of
trespass vi et armis;
The plaintiff, in this case [Salter v. Baker], having declared upon a
special undertaking to cure his leg, seems to have been entitled to
his action founded upon that undertaking, although the means
made use of to effect a cure might have been such, as, if not
founded upon a previous contract, and consent on the part of the
plaintiff to submit to whatever they might think proper to be done
for his cure, might have amounted to a violent breach of the

peace. 33

Slater v. Baker provided further support for its position by stating
how the consent within the surgeon-patient relationship was different from
the consent that would defeat a claim of trespass vi et armis.
Trespass vi et armis was older than trespass on the case. Trespass
vi et armis was created to supplant private revenge for direct wrongs. The

goal was to spread the king’s peace. Trespass was initially just an offense
against the king and the penalty was paid to the king. Eventually there was
compensation to the victim as well as a penalty to the king. In the
seventeenth century the penalty to the king was ended. Consent could
remove the risk of revenge and, thus, the remedy of trespass was not

33

Taylor v. Rainbow, 2 Hening & Munford (Va) 423, 438 (May 1808).
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necessary to supplant revenge, so trespass would not be applicable. This
was a pure waiver of a right not to be subject to trespass. 34
The court explained the rationale for why the consent to a
surgeon’s treatment was different from the waiver of the right not to be
attacked that could usually negate trespass vi et armis. There was a clinical
purpose - “a patient should be told what is about to be done to him, that
he may take courage and put himself in such a situation as to enable him
to undergo the operation.”
The clinical rationale expressed by the court is surprisingly
patient-centered. The information is provided to the patient to permit the
patient to prepare for the experience of the operation.

SCHOLARLY COMMENTARY ON THE CONSENT
ASPECTS OF SLATER V. BAKER AND THE CASE’S
SIGNIFICANCE FOR THE LAW OF CONSENT
Several scholars who have written thoughtfully about the history of
informed consent have interpreted the rationale for consent in Slater v.
Baker as based on the physician’s need for patient cooperation, rather
then on the patient’s need for information. H. Tristam Engelhardt (a
M.D. and philosopher) wrote in his 1996 book:

For more information about the development of trespass vi et armis, see
Fowler V. Harper & Fleming James, THE LAW OF TORTS (Boston &
Toronto: Little, Brown & Co. 1956), Vol. 1, § 3.1, at 212-213; John G.
Fleming, AN INTRODUCTION TO THE LAW OF TORTS (Oxford:
Clarendon Press 1967), 1-4; George E. Woodbine, The origins of the
action of trespass, YALE LAW JOURNAL, 33(8):799-816 (June 1924) &
34(4):343-370 (Feb. 1925); Stat. (1694), 5 & 6 Will. III and Mary. C. 12
[abolishing fine to king].
34
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This decision is not grounded in a view of the patient as the
source of authority, but rather in concerns regarding why it would
be useful to gain consent. 35
Paul Appelbaum (a M.D. psychiatrist and ethicist) and Jessica Berg (a
lawyer and now Dean of the Case Western Reserve University school of
Law), wrote in their 2001 book on informed consent:
Thus, one rationale for the custom was that physicians needed
patients’ cooperation if surgery were to be performed without the
use of anesthetic, as was then necessary. The court’s observation
regarding the role of communication shows a pragmatic or
consequentialist justification for informed consent, rather than
one focused on information disclosure as a good in itself or on a
patient’s right to control what happens to his body. 36
Jessica Minor wrote in her 2015 book that was based on her dissertation
for a doctoral degree in health care ethics at Duquesne University:
The court ruled that since requiring simple consent was typical
during that time, the physician should be held responsible for
failing to meet the standard. In this case, getting consent was a
means to encourage better cooperation after the operation and
not to demonstrate autonomy or authority. It was a means to an
end. [references deleted] 37
If the rationale for the consent requirement articulated in Slater v.
Baker had come from the surgeons, the interpretation by the above
H. Tristam Engelhardt, THE FOUNDATIONS OF BIOETHICS (New York
& Oxford: Oxford Univ. Press 1996), 303.
36
Jessica W. Berg & Paul S. Appelbaum, INFORMED CONSENT: LEGAL
THEORY AND CLINICAL PRACTICE (Second edition) (2001), 42.
37
Jessica Minor, INFORMED CONSENT IN PREDICTIVE GENETIC
TESTING (Springer 2015), 59.
35
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scholars would be plausible. It is likely that the testifying surgeons who
stated consent was a requirement did consider it a requirement because of
the necessity to secure patient cooperation. However, although the court
attributed the consent requirement to the surgeons, there is no indication
that the court attributed the rationale to the surgeons. The better
interpretation appears to be that the rationale came from the court. This
court was not looking out for surgeons; it was trying to find a way to
uphold a jury verdict against a surgeon and a defendant it believed to be an
apothecary. I conclude the court was looking out for the patient.
The role of Slater v. Baker in the introduction of consent to
medical treatment into the common law is generally acknowledged. For
example, Alan Meisel (an attorney and director of the Center for Bioethics
and Health Law at the University of Pittsburg) wrote in 1979:
The earliest reported case dealing with consent to medical
treatment is generally acknowledged to be Slater v. Baker and
Stapleton… 38
This sentence was repeated in the 1982 report of the President’s
Commission for the Study of Ethical Problems in Medicine and
Biomedical and Behavioral Research, entitled MAKING HEALTH CARE
DECISIONS. 39

Alan Meisel, The "exceptions" to the informed consent doctrine: Striking
a balance between competing values in medical decisionmaking,

38

WISCONSIN LAW REV., 1979:413, 419 (1979).
39
President’s Commission for the Study of Ethical Problems in Medicine
and Biomedical and Behavioral Research, MAKING HEALTH CARE
DECISIONS (Oct. 1982), Vol. 1, 16 n. 2. Another example is Paul S.
Appelbaum, Charles W. Lidz & Alan Meisel, INFORMED CONSENT:
LEGAL THEORY AND CLINICAL PRACTICE (New York & Oxford: Oxford
University Press 1987), 36-37.
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The role of Slater v. Baker in the introduction of informed
consent to medical treatment into the common law is also generally
recognized by those who include the third level of relationship (as defined
earlier in this MONOGRAPH) to be within the scope of informed
consent. In 1967 the National Academies included the following in their
report of the proceedings of a conference on safety evaluation of food
chemicals:
The court then disciplined the surgeon, particularly because he
was a man of eminence, for not first explaining his method to the
patient, adding “It is reasonable that a patient should be told what
is about to be done to him, that he may take courage.” This will
be recognized as an explicit requirement for obtaining an
informed consent. 40
However, those who restrict the term informed consent to the
fourth level of relationship and focus on the legal adoption of the fourth
level by American courts correctly conclude that Slater v. Baker is not
central in this sense.
For example, one of the most detailed and influential studies of
the history of informed consent in medicine is A HISTORY AND THEORY
OF INFORMED CONSENT, published in 1986. Ruth R. Faden (a professor
of biomedical ethics and director of the Institute of Bioethics at Johns
Hopkins University) and Tom Beauchamp (a professor of philosophy and
senior research scholar at the Kennedy Institute of Ethics) were the
authors. They concluded:
USE OF HUMAN SUBJECTS IN SAFETY EVALUATION OF FOOD
CHEMICALS: PROCEEDINGS (National Academies 1967), 99. See also
Ezekiel j. Emanuel, The evolving norms of bioethics, chapter 3 of Ronald
M. Green, Aine Donovan, and Steven A. Jauss, editors, GLOBAL
BIOETHICS: ISSUES OF CONSCIENCE FOR THE TWENTY-FIRST CENTURY
(Oxford: Clarenden Press 2008), 57 [“For instance there was the first
informed consent case in English law, Slater v. Baker & Stapleton.”].
40
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It is sometimes claimed by writers with historical interests that the
first case to make consent to medical care an issue was the 1767
English decision Slater v. Baker and Stapleton. Although Slater
was occasionally cited by nineteenth-century American courts, it
has had little or no precedential effect on informed consent in
twentieth-century American law. In this respect, there is no direct,
or even indirect, line between Slater and the modern legal
doctrine. Still, Slater is an important illustration of how judicial
reasoning can be influenced by practical as well as by theoretical
concerns, resulting in the kind of unclarity that has hindered
understanding of informed consent law since its earliest
development. 41
Another writer who saw the role of Slater v. Baker as minimal is Gerald
Robertson, a lecturer in law at the University of Leicester, who wrote:
The view expressed by some American commentators that the
doctrine of informed consent can be traced back to the English
decision in Slater v. Baker (1767), 2 Wils. 359 is at best illusory.
[underlining added] 42
Those who have cited Robertson’s characterization have generally cited it
as contrary to the prevailing view. 43 However, he is correct when informed
Ruth R. Faden & Tom L. Beauchamp, A HISTORY AND THEORY OF
INFORMED CONSENT (New York & Oxford: Oxford Univ. Press 1986),
116.
42
Gerald Robertson, Informed consent to medical treatment, LAW
QUARTERLY REVIEW, 97(1):102-126, at 103 (Jan. 1981).
43
The commentators who have cited Robertson’s assertion as a contra
position are: Ranelle A. Leier, Torts: Defining the duty imposed on
physicians by the doctrine of informed consent, 22 WM. MITCHELL L.
REV. 149, at 150 n. 9 (1996); R. Jason Richards, How we got where we
are: a look at informed consent in Colorado -- past, present, and future, 26
41
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consent is limited to the fourth level of relationship and “traced” is

understood to mean use as an immediate legal precedent in the cases
establishing liability for failing to satisfy the requirements of the fourth
level.
In the more colloquial sense of tracing the requirement of
providing information to patients through the history of ideas instead of
the lawyer’s perspective of legal precedent, the role of Slater v. Baker is far
from illusory - it is the initial step that inspired discussion throughout the
nineteenth century creating the environment that eventually lead to
informed consent as it is known today.

N. ILL. U. L. REV. 69 n.1 (2005).
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THE ROLE OF LEGAL PRECEDENT
The way in which legal decisions serve as legal precedents is
complex.
STARE DECISIS 1
It may be helpful to first review the twenty-first century American
view of legal precedent. In its strongest form a precedent case is legally
binding on some courts. Subsequent case decisions must conform to the
For history of stare decisis, see: Arthur L. Goodhart, Case law in England
and America, CORNELL LAW QUARTERLY, 15(2):173 (Feb. 1930);
Frederick Pollock and Frederic William Maitland, THE HISTORY OF THE
ENGLISH LAW (Second Edition) (Cambridge: University Press 1968), Vol.
1, 183-184, 208-211; James Ram, THE SCIENCE OF LEGAL JUDGMENT
(Fred B. Rothman & Co. 1988), 47; Samuel C. Damren, Stare decisis:
The maker of customs, NEW ENGLAND LAW REV., 35:1 (2000).
1
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legal principles established by earlier cases (its “holding”) unless the case
can be distinguished as being different or the court has the authority to
overrule the case and chooses to do so. This is called stare decisis - “to
stand by things decided.” Stare decisis applies only to appellate court
decisions by the same court or a higher court covering the same
jurisdiction. Stare decisis does not apply to trial court rulings. A decision
can be overruled only by the court that made the earlier decision or by a
higher court in the same jurisdiction. Courts can be very creative in
finding ways to distinguish cases, so courts that disagree with the outcome
that would be dictated by stare decisis often find ways to declare the prior
case does not apply and, thus, to reach a different decision.

Stare decisis applies only to the holding of the case - that which
determined the outcome. Other discussion in a court opinion is called
dicta. Courts are not bound to follow dicta from past cases.
This discussion addresses applying a court decision to another
case between different parties. There are different rules concerning the
extent to which a court decision remains binding between the parties to the
first suit. With some exceptions, when the same parties appear before
another court, courts in other American jurisdictions are bound to enforce
the first decision in accordance with Article IV, Section 1, of the U.S.
Constitution - “Full faith and credit shall be given in each state to the …
judicial proceedings of every other state.”

Slater v. Baker was an appellate court decision by the full Court of
Common Pleas. The decision of the trial court was reviewed and upheld
by all four justices of the court. Slater v. Baker was an account of both the
trial and result of that review.
However, English courts did not view precedents in the same way
as American courts. It is said that decisions of English judges published in
the Year Books were regarded as evidence of the law rather than as
binding precedent. In the seventeenth century some British judges looked
at some precedents as binding. George Croke, who became a justice of the
Court of Common Pleas and later of the King’s Bench, was also a law
reporter. Although he did not use the phrase stare decisis, he recorded
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that in 1619, in the case of Spicer v. Spicer, 2 the King’s Bench decided “Wherefore upon the first argument it was adjudged for the Defendant;
for they said, that these things which have been so often adjudged, ought to
rest in peace.” One of the earliest cases in ENGLISH REPORTS to use the
term stare decisis was Hanslap v. Cater 3 decided by the King’s Bench in
1684 - “Hale consented that it should be reversed according as the later
precedents have been; for he said it was his rule, stare decisis.” Note that it
was said to be the justice’s rule, not a rule of the court. Stare decisis was
not yet established in England. Precedents were cited in court and efforts
were made to distinguish adverse precedents, but not all justices felt bound
to follow them.
More applications of stare decisis can be found in the eighteenth
century. In 1717 in Dominus Rex v. Inhabitants de Almanbury in com’
Ebor’, 4 the King’s Bench decided: “And the court here inclined to quash
the order for this fault, till they were informed the precedents were most
of them so, and for that reason and that only, as the C.J. declared, the
order was confirmed.” In 1719, in Hamilton v. Incledon, 5 the King’s
Bench ended the opinion with “we cannot overturn precedents.” In 1754,
in the case of Ellis v. Smith, 6 Chief Justice Willis of the Court of Common

Spicer v. Spicer case can be found in THE SECOND PART OF THE
REPORTS OF SIR GEORGE CROKE KNIGHT, … AS WERE ADJUDGED IN
THE SAID COURTS, DURING THE WHOLE REIGN OF THE LATE KING
JAMES: COLLECTED AND WRITTEN IN FRENCH BY HIMSELF; REVISED
AND PUBLISHED IN ENGLISH BY SIR HAREBOTLE GRIMSTON
BARONET, ONE OF THE BENCHERS OF THE HONORABLE SOCIETY OF
LINCOLNS-INN (London: T. Newcomb & W. Godbid 1658), 527 [usually
abbreviated Cro. Jac.].
3
Hanslap v. Cater, 1 Ventris, 243, 86 Eng. Rep. 163 (King’s Bench 1684).
“Ventris” refers to THE REPORTS OF SIR PEYTON VENTRIS KT., LATE
ONE OF THE JUSTICES OF THE COMMON-PLEAS IN TWO PARTS (London:
assigns of Richard and Edward Atkyns 1696).
4
Dominus Rex v. Inhabitants de Almanbury in com’ Ebor’, 2 Strange, 100
(K.B. 1717).
5
Hamilton v. Incledon, 2 Strange, 229, at 230 (K.B. 1719).
6
Ellis v. Smith, 1 Ves. Jun. 11, 30 Eng. Rep. 205 (1754).
2
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Pleas, said: “…authorities bear me down; I must yield; as more evil might
flow from resisting than giving way to them.” In 1768, in Keiley v. Fowler, 7
Justice Wilmot wrote: “Lord Nothingham echoes this rule over and over
again… Lord Macclesfield, Lord King, Lord Talbot, and Lord Hardwicke
have followed one another in saying the same thing; and we do not mean
to shake the rule, because ‘stare decisis’ is a first principle in the
administration of justice…”
There was a view among early American courts that English courts
were less likely to apply stare decisis. In 1846, the highest court of
Vermont stated in Clafin v. Wilcox:
But some cases go so far, as to affirm, that, in the last class of
cases, and in all cases, where the injury is immediate, the proper
action, perhaps the only action, is trespass. Leame v. Bray, 3 East
593, goes upon this ground, but has been often doubted and
seems to me to have been decided rather too much upon the
ground quoted from Slater v. Baker, to be regarded as much
authority for other cases. It is well enough to decide a case upon
its own peculiar circumstances, especially when they present a
strong equity, as is very often done in the English courts, -- much
oftener, it would seem, than in this country; but, then, in
Westminster Hall such a case is never regarded as of much
account, in determining any other case. [underlining added] 8
No English court decision has been located where stare decisis
was considered to require that the ruling in Slater v. Baker be followed.
The English cases that referenced Slater v. Baker are discussed in
MONOGRAPH #7.
PRECEDENT AS GUIDANCE

7

Keiley v. Fowler, Wilm, 298, 97 Eng. Rep. 115, at 120 (House of Lords

1768).
8

Clafin v. Wilcox, 18 Vt. 605 (Jan. 1846).
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The second sense of precedent is when a prior court decision is
looked to by another court for guidance. When courts are confronted with
a legal question and there is no precedent that stare decisis makes binding,
courts frequently look to how other courts have decided the question and
even to how they have discussed the question in dicta. They can find
these decisions and discussions persuasive and adopt all or part of them.
They can disagree and use the discussion of their disagreement to explain
their own opinion.
WHAT WAS THE PRIOR DECISION?
The above principles depend on having an accurate record of
what the earlier court decided. Maintaining such a record has been the
usual practice in American courts. Since the founding of the nation,
judges in appellate courts have written decisions that are published. In
many cases this practice was followed in colonial courts. It was not the
practice in England in 1767. Decisions were delivered orally and the only
records are manuscripts and published reports (nominate reports) written
by individuals other than by the judges, with only occasional cases notes by
judges. Official law reports were not published in England until 1865.
This made it difficult for English judges to determine what the
precedents were and when stare decisis should apply. When attorneys
argued that a prior court decision reported in a nominate report or a
manuscript required a court to reach a particular decision due to stare
decisis, the court had a fourth option for dealing with the prior case. In
addition to the three options available to American courts - follow the
precedent, distinguish the case, or overrule the prior case - an English
court in the eighteenth century could decide that a manuscript report or a
nominate report was not accurate.
For example, in a 1768 case, a barrister had presented a nominate
report to the presiding Justice Wilmot. Wilmot concluded that his own
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notes of the case were more accurate and used them to distinguish the
prior case. 9
In a 1771 case, the barristers presented different manuscript
reports of a prior case. Serjeant Wilson argued that his was better because
it was written by fellow serjeant Jephson, who had heard the argument and
judgment and written the manuscript in his own hand. 10
Before addressing the reputation for accuracy of Serjeant Wilson
and other writers of nominate reports, let’s look briefly at Serjeant-at-law
George Wilson, who wrote Slater v. Baker.

GEORGE WILSON
George Wilson was a barrister of the Inner Temple. In his early
career, he was a clerk in the office of the prothonotaries [from the Greek
prothonotarios meaning first scribe] of the Court of Common Pleas, which
maintained the records of the court. 11 In 1753, he became a serjeant-at-law,
one of the barristers permitted to file pleadings in the King’s courts in
Westminster. He wrote several legal books, including treatises, digests and
collections of case reports.

9

The 1768 case involving Justice Wilmot is discussed in: James Oldham,

Underreported and underrated: The court of common pleas in the
eighteenth century, in Hendrik Hartog & William E. Nelson (editors),

LAW AS CULTURE AND CULTURE AS LAW (Madison WI: Madison
House Publishers 2000), 119, at 129, citing Chilton v Cromwel, 2 Wils. 13
(C.B. 1768).
10
The 1771 dispute over manuscript reports is discussed in: James
Oldham, Underreported and underrated: The court of common pleas in
the eighteenth century, in Hendrik Hartog & William E. Nelson (editors),
LAW AS CULTURE AND CULTURE AS LAW (Madison WI: Madison
House Publishers 2000), 119, at 128-129, citing Doe d. Browne v. Holmes
and Longmire, 2 Wils. 241 (1771).
11
George Wilson, A PRACTICAL TREATISE OF FINES AND RECOVERIES
(London: Henry Lintot 1753), title page [prothonotary clerk].
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Wilson married Eleanor Bunbury, the youngest daughter of
William Bunbury. Bunbury was a barrister in the court of the Exchequer
and received the title of Postman when he became the senior barrister of
that court. We know this from the Preface to William Bunbury’s
REPORTS OF CASES IN THE COURT OF EXCHEQUER by Wilson, his sonin-law, prepared from Bunbury’s manuscripts. 12
Serjeants sometimes served as judges. In 1761, “Mr. Baron Clive,
and Mr. Serjeant Wilson, who goes in the room of Lord Chief Justice
Willes, set out to hold the assizes at Chelmsford.” 13
In 1765, when a new edition of Lord Raymond’s reports was
published, a third volume was added called ENTRIES AND PLEADINGS. It
contained pleadings that had been collected and translated into English by
Wilson. 14
In 1770, Wilson published his nominative report of King’s Bench
and Common Pleas cases that contained the report of Slater v. Baker. 15
Wilson produced several other legal books. 16

William Betham, THE BARONETAGE OF ENGLAND (London: W.S.
Betham 1803), Vol. III, 50 [marriage]; William Bunbury’s REPORTS OF
CASES IN THE COURT OF EXCHEQUER (London: Henry Lintot 1755)
[background on Bunbury].
13
GENERAL EVENING POST (London), 4-7 July 1761.
14
George Wilson, ENTRIES AND PLEADINGS (London: H. Woodfall and
W. Strathan 1765), printed as volume 3 of Baron Raymond, REPORTS OF
CASES ARGUED AND ADJUDGED IN THE COURTS OF KINGS BENCH AND
COMMON PLEAS (Second edition) (London: H. Woodfall and W.
Strathan 1765).
15
George Wilson, REPORTS OF CASES ARGUED AND ADJUDGED IN THE
KING’S COURTS OF WESTMINSTER (London: His Majesty’s Law-Printers
1770). The Slatter case starts on page 359 of volume 2.
16
A PRACTICAL TREATISE ON FINES AND RECOVERIES (London: Henry
Lintot 1753) & (Second edition) (London: W. Strahan & M. Woodfall
1773); THE NEW NATURA BREVIUM OF THE MOST REVEREND JUDGE
12
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George Wilson died in 1778. 17

GEORGE WILSON’S REPORT - SLATER V. BAKER AND
STAPLETON
George Wilson, who was not involved in the case, wrote and
published his report - Slater v. Baker and Stapleton - in 1770 in the second
volume of his book REPORTS OF CASES ARGUED AND ADJUDGED IN THE
KING’S COURTS AT WESTMINSTER. This volume is now generally called
WILSON’S REPORTS. Such reports are usually called nominate reports (or
sometimes nominative reports) because they were published under the
names of authors. The term also helps to distinguish these reports from
the older reports in the anonymous Year Books. Wilson named the case
as Slater v. Baker and Stapleton. Wilson’s report of the case is what every
prior writer about the case has relied on. In these monographs, Wilson’s
report of the case is called Slater v. Baker. The original 1770 version of
Slater v. Baker is included as Addendum A to MONOGRAPH #4.
Nominate reports are an important source of information about
what occurred in court, but they have limitations.
Judges did not write opinions in 1767. They stated their decisions
orally in court. There was no official court reporter recording what was
said. Thus, nominate reports are based on the unofficial notes written by
those who were in the court. Sometimes those notes were transcribed into
manuscript reports that were circulated among attorneys. It is likely that
Wilson relied on such a manuscript, but no extant copy has been located.

MR. ANTHONY FITZ-HERBERT (Eighth Edition) (1755); THE REPORTS
OF SIR EDWARD COKE, KNT. (London: J. and F. Rivington 1776).

Will of George Wilson, Serjeant at Law of Saint George the Martyr,
Middlesex, 16 Feb. 1778. National Archives, Kew. PROB 11/1039/178.

17
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Some judges wrote notes of their cases. Sometimes nominative
writers had access to such notes. It is unlikely that Wilson had access to
such notes in preparing Slater v. Baker for two reasons.
First, there are misspellings in Slater v. Baker. Wilson misspelled
the plaintiff Slatter’s name as Slater. This indicates that he did not have
access to any judge’s notes or court records and that he did not consult
with any attorney involved in the case. The official court records had the
proper spelling of Slatter. It is likely that Wilson spelled the plaintiff’s
name “Slater” because that is how the name was pronounced orally in
court and it is likely that is how it was written in a manuscript report or in
observer notes. Contemporaneous newspaper reports also misspelled the
name, probably for the same reason. Thus, it is likely that Slatter
pronounced his name with a long a. The word callus is also misspelled in
Slater v. Baker as callous, again suggesting reliance on a manuscript report
by a writer who was not familiar with the subject matter and who relied on
what was heard in court.
Second, judge’s notes may not have existed. The judge who
presided at the trial - John Eardley Wilmot - kept detailed notes earlier in
his career, but is reported to have stopped this practice in about 1756.
However, Wilmot did keep detailed notes on at least one case in 1767.
This is known because his son used the notes to prepare reports of that
case in 1802. Thus, while unlikely, judge’s notes of the Slatter case may
have at one time existed.
Another limitation of nominate reports is that few cases were
selected for reporting. They were selected from among manuscript reports
and attorney’s notes based on their interest to attorneys who were
primarily concerned with pleading and procedural issues of how to get into
court and how not to lose based on technicalities. It was unusual for
nominate reports to include testimony (facts of the case). Slater v. Baker
presents more information about the testimony than many nominate
reports of the era. The nominate report of the Slatter case was prepared
because of the liberal approach to pleading presented in the case. This is
discussed in more detail in MONOGRAPH #4. Testimony was included
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in Slater v. Baker because it was necessary to show how liberal this
approach was, not to record the details of the testimony.

Slater v. Baker was not prepared to document the ruling about
consent that is celebrated today. It is an accident of history that the ruling
about consent was made in a case that also included a ruling on pleading
that interested eighteenth century English barristers. This coincidence
resulted in its preservation in a published nominate report.

THE ACCURACY OF NOMINATE REPORTS
We know that Slater v. Baker is not a totally accurate account of
the case or the testimony at trial. Wilson misspells Slatter’s name as
“Slater.” He also misspells callus as callous. He states that Baker was a
surgeon at St. Bartholomew’s Hospital, when in fact he was as surgeon at
St. Thomas’s Hospital. It is highly unlikely that the witnesses or the judge
would have made these errors. It is most likely an error in the manuscript
report that Wilson relied on when preparing his report. Wilson clearly did
not look outside the manuscript report and check with the involved
attorneys or the court records. These errors place in some question the
other facts stated in Slater v. Baker, but it is unlikely that the manuscript
report had errors concerning how the principles of pleading were applied,
since that was the primary purpose of the manuscript report.
Wilson had a generally good reputation as a reporter.
However, over the years comments have been made about the
accuracy of nominate reports. One example is discussed earlier in this
MONOGRAPH where Justice Wilmot considered his personal notes to
be more accurate than a nominate report.
As discussed in more detail in MONOGRAPH # 7, the first case
in which Slater v. Baker was discussed was Scott v. Shepard, decided in
1773. The court applied a liberal pleading posture. One justice expressly
stated that he was applying Slater v. Baker. The dissent used the timehonored approach of seeking to distinguish the case on a technicality.
Justice Gould, the only justice from the Slatter case who was still on the
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Court of Common Pleas, did not mention Slater v. Baker. There is no
record of any of the judges or attorneys challenging the accuracy of Slater
v. Baker.
As early as 1778, Lord Mansfield noted that he considered one of
Wilson’s reports to be inaccurate. In 1778, in the case of Ackworth v.
Kempe, he states:
If there could be any doubt, it is cleared up by the very case in the
Common Pleas, which has been cited for the defendant. It was
said at the bar, that that case was determined on the ground of
recognition by the sheriff, and that the court was equally divided.
The printed account of the case shews the danger of inaccurate
reports. I have a very correct report of it from Mr. Justice
Blackstone's own notes; which I will read. (Here his Lordship
read the case exactly as it has been since printed.) [underlining
added] 18
In 1784, Mansfield criticized some of Blackstone’s reports as being
inaccurate:
…we must not always rely on the words of reports, though under
great names: Mr. Justice Blackstone’s reports are not very
accurate. 19
Mansfield may have been more prone to criticize nominate reports than
some other judges of the time who would simply ignore them. One

Ackworth v. Kempe, 1 Doug. 40, 99 Eng. Rep. 30 (K.B. Michaelmas
Term 1778), at pages 40-43 in Sylvester Douglas, REPORTS OF CASES
ARGUED AND DETERMINED IN THE COURT OF KING’S BENCH (London:
His Majesty’s Law Printers 1783). The referenced case report was
Saunderson v. Baker et al., 3 Wils. 309. Blackstone’s notes were printed
in 2 Black. 832.
19
Hassells v. Simpson, 1 Doug. 89, 93 (1784); see Julian S. Waterman,
Mansfield and Blackstone’s Commentaries, UNIV. OF CHICAGO LAW
REVIEW, 1(4):549, 555-56 (Mar. 1934).
18
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commentator noted that Mansfield had a respect for precedents. 20 Thus, it
was necessary for him to address old decisions and discredit them when he
believed he should arrive at a different conclusion.
There were several other comments on Wilson’s accuracy.
In 1791 a gentleman of the Middle Temple published a new
translation of the DOCTRINA PLACITANDI, written by Samson Eure in
Norman English in the seventeenth century. 21 At the end of chapter
LXXXXVIII, after setting out the text of a report of a case about warrants,
there is a note: “For much more learning concerning the pleadings in this
remarkable case, see that most accurate and judicious reporter serjeant
Wilson…”
In 1816, a collection of state trials by Thomas Bayley Howell
(1767-1815) was published. One case he included was the case of John
Wilkes (C.B. Easter Term 1763). He noted in the preface to the case:
The following Case is from the late Mr. Serjeant Wilson’s
Reports, 2 Wils. Rep. 150. But we have added another report of
the Judgment from a book entitled, “A Digest of the Law of
Libels;” as on comparison it appeared to supply some defects in
the Serjeant’s account. It was attempted to obtain a fuller report of

Julian S. Waterman, Mansfield and Blackstone’s Commentaries, UNIV.
OF CHICAGO LAW REVIEW, 1(4):549, 556, n. 45 (1934), citing John
William Wallace, THE REPORTERS ARRANGED AND CHARACTERIZED
20

(4th Edition) (Boston: Soule and Bugbee 1882), 29.
21
DOCTRINA PLACITANDI: Gentleman of the Middle Temple, A SYSTEM
OF PLEADING. INCLUDING A TRANSLATION OF THE DOCTRINA
PLACITANDI; OR, THE ART AND SCIENCE OF PLEADING: ORIGINALLY
WRITTEN BY SAMSON EUER, SERJEANT AT LAW, AND NOW FIRST
TRANSLATED FROM THE OBSOLETE NORMAN FRENCH (Dublin: James
Moore 1791), 524.
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the Judgment than either of the two notes we lay before the
reader. But we were unsuccessful. 22
In 1824, Chief Justice Abbott of the King’s Bench wrote:
I cannot consider the case in Wilson's Reports as an authority on
which we ought to rely, or as binding upon us, because, on
looking into that Report, it is open at least to this supposition, that
the attention of the Court had been directed, not to the 4th
section of the 8 & 9 W. 3. c. 11. upon which this question arises;
but to the first section, which is applicable to a totally different
matter, namely, in what cases defendants shall be entitled to a
certificate. In the report of the case, the Court is made to say, "
that the certificate must be granted in open Court at the trial,"
which words are not to be found in the section upon which this
question arises. It is certain that of late years the general opinion,
both of the bar and the bench, has been, that a certificate under
this statute might be granted at any time after the trial. 23
It is not clear whether Justice Abbott is criticizing Wilson’s writing or the
way the barristers presented the case to the earlier court.
In 1832, James Kent discussed the English reporters in his
COMMENTARIES ON AMERICAN LAW.
He observed:
The reports of Sir John Strange, of Lord Chief Baron Comyns, of
Lord Chief Justice Willes, and part of the reports of Serjeant
Wilson, occupy the reigns of George I. and II; and they are all
respectable, and the reports of Willes and Wilson, in particular,
Thomas Bayly Howell, A COMPLETE COLLECTION OF STATE TRIALS
AND PROCEEDINGS FOR HIGH TREASON AND OTHER CRIMES AND
MISDEMEANORS FROM THE EARLIEST PERIOD TO THE YEAR 1783, WITH
NOTES AND OTHER ILLUSTRATIONS (London: Longman, Hurst, Rees,
22

Orme and Brown, 1816), Volume 19, 981.
Wooley v. Whitby, 4 Dowling & Ryland 147, 151 (K.B. 1824).

23
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very accurate repositories of the judicial decisions of those reigns.
The reports of Lord Raymond and of Serjeant Wilson are also
peculiarly valuable to the pleader, for the many useful entries and
forms of pleadings which accompany the cases…. All the courts of
law at Westminster have been filled with very eminent men, since
the time of the accession of George III.; and we need only refer to
the Term Reports, and to East, and his successors, as reporters to
the King’s Bench, and to Wilson, Henry Blackstone, Bosanquet
& Puller, Taunton, and their successors in the C. B., for views and
sketches of the English law in its most correct and cultivated state.
[underlining added] 24
John William Wallace in the second edition of his book on
English court reporters in 1845 stated “Willes and Wilson are probably
the most authoritative Reports of the Reign of George II.” In commenting
on Wilson’s Reports he stated:
These reports embrace the time when c. j. Wilmot was on the
bench; and being "very accurate repositories" of the decisions they
report, are of course 'highly interesting and authoritative.” 25

James Kent, COMMENTARIES ON AMERICAN LAW (Second edition)
(New York: O. Halsted 1832), Vol. 1, 488-489. James Kent (1763-1847)
was a New York attorney who became Chief Justice of the New York
Supreme Court and Chancellor of New York. The Chancellor was the
highest judicial officer of the state. He presided over the Court of
Chancery that served as the court of appeal from decisions of the Supreme
Court.
25
John William Wallace, THE REPORTERS, CHRONOLOGICALLY
ARRANGED: WITH OCCASIONAL REMARKS UPON THEIR RESPECTIVE
MERITS (Second edition) (London: T. & J.W. Johnson 1845), 64 and 65.
For both of these observations, he cited Kent’s 1832 book as authority.
John Wallace (1815-1884), a Philadelphia lawyer, was the last private
reporter of United Stated Supreme Court decisions, publishing 23
volumes from 1863 to 1875.
24
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In 1895, Frederick Pollock, R. Campbell and O.A. Saunders
published a collection of English cases. Saunders’ preface to the section on
reports of the chancery court states:
Note.—The period covered by the two volumes of Wilson’s
Chancery reports is also completely covered by the three volumes
of Swanston’s reports, and almost all cases of any permanent
interest reported in Wilson's Chancery reports are also to be
found in Swanston’s reports.
It is the almost invariable practice both in text books and
in law reports when citing such cases to refer to Swanston’s reports
and not to Wilson's reports. In compliance with this practice, it is
thought convenient to preserve the reports from Swanston only,
except in a few cases where the corresponding report from
Wilson is for some special reason to be preferred. — O. A. S. 26
Wilson’s reporting received varying reviews.

Frederick Pollock, R. Campbell & O. A. Saunders, THE REVISED
REPORTS: BEING A REPUBLICATION OF SUCH CASES IN THE ENGLISH
COURTS OF COMMON LAW AND EQUITY: FROM THE YEAR 1785, AS
ARE STILL OF PRACTICAL UTILITY (London: Sweet & Maxwell 1895),
Vol. 18, 151.
26
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CONCLUSION
Slater v. Baker has been used as a precedent in the second sense as guidance. MONOGRAPH #7 gives examples of how Slater v. Baker
has been used over the years. The questions that have been raised about
the accuracy of nominate reports have had little impact on the use of
Slater v. Baker as a legal precedent.
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USES OF SLATER V. BAKER AND STAPLETON
1767-2017
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
We leave behind what happened inside and outside the
courtroom in 1766-67, the lives of the participants in the events
surrounding the case, and the history of experimentation and consent
before 1767. Now, we focus on the uses of the nominate report - Slater v.
Baker - after its publication in 1770.
In researching this MONOGRAPH it was a surprise to find so
many references to and uses of Slater v. Baker. This MONOGRAPH is
included to counter the impression of many commentators that the case
has not received much attention. Long quotations are used because many
of the sources are difficult to access except at large libraries or through
proprietary databases that are generally available only to persons
associated with universities.
The case has never received extensive public attention or
involvement in public debate like some high profile court proceedings.
However, the case has received substantial professional attention from its
beginning. From its date of first publication in 1770 through the two
hundred fiftieth anniversary of the decision in 2017, Slater v. Baker was
cited in over 750 writings and in reports of over 50 court decisions. Slater
v. Baker has been cited to support histories and analysis, to provide
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precedent for several legal propositions, and to address several issues of
medical practice and ethics.

A REVIEW OF USES OF SLATER V. BAKER
All or a substantial part of Slater v. Baker was reprinted in at least
seven books before 1900. 1
What follows is a selection of some of the other writings and court
cases referring to Slater v. Baker. This is not the complete collection.
Explanation of most of the technical terms and principles in the quotations
is beyond the scope of this MONOGRAPH. It is not necessary to
understand them to grasp the breadth of the use of Slater v. Baker.
Thomas Walter Williams, AN ABRIDGMENT OF CASES ARGUED AND
DETERMINED IN THE COURTS OF LAW, DURING THE REIGN OF HIS
PRESENT MAJESTY, KING GEORGE THE THIRD (London: G.G. & J.
1

Robinson & G. Kearsley 1798), Vol. 1, 68-69 [part] [also included in 1803
edition]; Samuel Comyn, A TREATISE OF THE LAW RELATIVE TO
CONTRACTS AND AGREEMENTS NOT UNDER SEAL (London: A. Strahan
1807), Vol. 2, 373 et seq. [with some rewriting] [also included in the first
and second American editions in 1809 and 1819]; John Ayrton Paris &
John Samuel Martin de Grenier Fonblanque, MEDICAL JURISPRUDENCE
(London: W. Phillips 1823), Vol. 3, 189-194; John William Willcock,
THE LAWS RELATING TO THE MEDICAL PROFESSION (London: A.
Strahan 1830), ccxiii-ccxvi; John J. Elwell, A MEDICAL-LEGAL TREATISE
ON MALPRACTICE AND MEDICAL EVIDENCE (New York: John S.
Voorhies 1860), 112-115 [paraphrase with quotes] [ also included in 1871
edition]; Milo Adams McClelland, CIVIL MALPRACTICE: A TREATISE ON
SURGICAL JURISPRUDENCE (New York: Hurd & Hughton 1877), 189-191
[text of end of case]; Henry Childs Merwin, Malpractice, in Albert Henry
Buck (ed), A REFERENCE HANDBOOK OF THE MEDICAL SCIENCES
EMBRACING THE ENTIRE RANGE OF SCIENTIFIC AND ALLIED SCIENCES
(New York: William Wood & Co. 1887), Vol. 4, 629-630 [paraphrase
with quotes].
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Some of the references use only the nominate citation “2 Wils.
359” or the English reports citation “95 Eng. Rep. 860” without using the
name of the case.
The focus of this section is on earlier references, but some later
references are added. The section is divided into four major categories.
They are numbered to assist in navigating the chapter.
1. MEDICAL EXPERIMENTATION
2. CONSENT ISSUES NOT FOCUSED ON
EXPERIMENTATION
3. PLEADING ISSUES
4. THE STANDARD OF CARE IN MEDICAL
MALPRACTICE CASES
The above is not an exhaustive list of the issues for which Slater v.
Baker has been cited as an authority. This MONOGRAPH focuses on

the issues that were central to the outcome of the case. Other issues for
which commentators have looked to Slater v. Baker for support include:
(1) use of expert medical testimony to establish the standard of care; (2)
the role of the jury in determining the standard of care based on that
evidence; (3) the admissibility and use of testimony about reputation; (4)
payment of physicians and surgeons as not dependent on a successful
outcome; (5) proof of a joint undertaking; and (6) the extent to which the
liability of physicians and surgeons is based on express contract, contract
implied by law, or tort (civil liability not based on contract or regulation).
Examples of these six uses are included in ADDENDUM 1.
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1. MEDICAL EXPERIMENTATION
The earliest references to Slater v. Baker in legal literature
highlighted liability for medical experimentation. In 1.1 through 1.3 we
look at the types of literature. In 1.4 we will look at use of the term
experimentation “at his peril.” In 1.5 we will review some of the other
criticism of the discussion of experimentation in Slater v. Baker. In 1.6 we
will review some twentieth century efforts to distinguish Slater v. Baker
through the definition of experimentation.

1.1 DIGESTS, ABRIDGEMENTS AND INDEXES OF
THE LAW
To assist attorneys in finding cases, books were published called
digests or abridgments that organized cases into categories and provided
short summaries. Here are some early references to Slater v. Baker in
such digests and abridgments.
1776 - A DIGEST OF THE LAWS OF ENGLAND
The first digest to include Slater v. Baker was published in 1776.
The case was included under the heading “Action upon the case for
deceipt [sic]” and its subheadings “when it lies” and “In his Trade.” The
summary stated:
A. breaks his leg, it is set, the callous formed, he
can set his foot to the ground and walk with crutches,
sends for B. an apothecary, to take off the bandage; he
desires C. a surgeon to be sent for, who puts an unknown
steel instrument on the leg. Afterwards, C. takes up the
leg, nods to B. who puts it on his knee; the leg cracks, the
callous is broke: action lies against B. and C. jointly, tho’
both eminent in knowledge and good character. They
were trying experiments; that is, acting rashly; and acting
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rashly is acting ignorantly. Slater v. Baker, M. 8 G.3. 2
Wils. 359. [Underlining added] 2
Although there is no mention of consent in the summary, the case
is digested under “deceipt,” now spelled “deceit.” This suggests the role of
information or lack of information. There is no mention of liberality in
interpreting trespass cases; the case is clearly digested under “action upon
the case.” This summary highlights the characterization of experiments as
ignorant acts.
This entry was reprinted in new editions of the book in 1780,
1792, and 1793. The books were attributed to a Gentleman of the Inner
Temple or Stewart Kyd and were presented as a continuation of digest that
had been written by Lord Chief Baron John Comyns (1667-1740). 3

The quotation from the 1776 digest is from: Gentleman of the Inner
Temple, A DIGEST OF THE LAWS OF ENGLAND. BEING A
CONTINUATION OF LORD CHIEF BARON COMYN’S DIGEST (London:
W. Strahan & M. Woodfall 1776), 16.
3
This was reprinted with changed capitalization in Gentleman of the Inner
Temple, A DIGEST OF THE LAWS OF ENGLAND. BEING A
CONTINUATION OF LORD CHIEF BARON COMYNS’S DIGEST, BROUGHT
DOWN TO THE PRESENT TIME (London: W. Strahan & M. Woodfall
1780), Vol. 1, 166; John Comyns, A DIGEST OF THE LAWS OF
ENGLAND. BEING A CONTINUATION OF LORD CHIEF BARON
COMYNS’S DIGEST, BROUGHT DOWN TO THE PRESENT TIME (Third
Edition) (enlarged and continued by Stewart Kyd, Barrister of the Middle
Temple) (London: A. Strahan & W. Woodfall 1792), Vol. 1, 236; John
Comyns, A DIGEST OF THE LAWS OF ENGLAND. BEING A
CONTINUATION OF LORD CHIEF BARON COMYNS’S DIGEST, BROUGHT
DOWN TO THE PRESENT TIME (Fourth Edition) (enlarged and continued
by Stewart Kyd, Barrister of the Middle Temple) (Dublin: Luke White
1793), Vol. 1, 236.
2
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In 1787, this same entry was included in an instruction book for
attorneys by John Morgan (1735-1789). 4
1790 - ISAAC 'ESPINASSE - A DIGEST OF THE
LAW OF ACTIONS AT NISI PRIUS
In 1790, Isaac ‘Espinasse included Slater v. Baker in his digest.
He emphasized that any deviation from established practice resulting in
injury could lead to liability.
If a person undertakes the cure of any wound or disease,
and by neglect or ignorance, the party is not cured or suffers
materially in his health, he may recover damages in this action.
But the person must be a common surgeon, for one who makes
public profession of such business as surgeon, apothecary, &c. for

otherwise it was plaintiff’s own folly to trust to an unskillful
person, unless such person expressly undertook the cure. [1
Danv. 77. Dr. Groenvelt’s Case, Lord Raymond, 214.]
“And it seems that any deviation from the established
mode of practice, shall be deemed sufficient to charge the
surgeon, &c. in case of any injury arising to the patient.”
For upon this ground an action was adjudged to lie against
the surgeon and apothecary, for breaking the callous of the
plaintiff’s leg, after it had been set. It appearing that it was done
unskillfully, and out of the common course of practice, and for
the sake of making an experiment with a new instrument. [Slater
v. Baker and Stapleton, 2 Wils. 359] [underlining added] [ “&c.”
was commonly used as an abbreviation for et cetera] 5

John Morgan, THE ATTORNEY’S VADE MECUM AND CLIENT’S
INSTRUCTOR (London: Strahan & Woodfall 1787), Vol. 1, 172. John
Morgan was a Barrister at Law of the Inner Temple.
5
‘Espinasse digest is from: Isaac 'Espinasse, A DIGEST OF THE LAW OF
ACTIONS AT NISI PRIUS (Dublin: H. Chamberlaine and others 1790), Vol.
II, *369.
4
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The above text was included in subsequent editions of the book in
1791 (first American edition), 1793 (second edition) and 1798 (third
edition). 6
1795 - ZEPHANIAH SWIFT’S SYSTEM OF THE
LAWS
Zephaniah Swift’s A SYSTEM OF THE LAWS OF THE STATE OF
CONNECTICUT (1795) may have been the first legal treatise written and
published in America that was not an Americanized edition of a British
book. He cited Slater v. Baker, under the heading Of actions for injuries
affecting personal security:
a Any deviation from the established rnode of practice, shall be
deemed sufficient to charge a surgeon in case of an injury arising
to the patient, and upon this ground an action was adjudged to lie
against the surgeon and apothecary, for breaking the callous of the
plaintiff's leg, after it had been set. It appearing that it was done
unskilfully, and out of the common course of practice, and for the
sake of making an experiment with a new instrument. [underlining
added] 7
a 2 Wils. 359.
Isaac ‘Espinasse, A DIGEST OF THE LAW OF ACTIONS AT NISI PRIUS
(Philadelphia; J. Cruckshank and W. Young 1791), Vol. II, 369; Isaac
'Espinasse, A DIGEST OF THE LAW OF ACTIONS AT NISI PRIUS (Second
edition) (London: T. Cadwell and Whieldon and Butterworth 1793), Vol.
II, 601; Isaac 'Espinasse, A DIGEST OF THE LAW OF ACTIONS AT NISI
PRIUS (Third edition) (London: A. Strahan et al. 1798), Vol. II, 601. Isaac
‘Espinasse (1758-1834) was a Barrister at Law of Gray’s Inn.
7
Zephaniah Swift, A SYSTEM OF THE LAWS OF THE STATE OF
CONNECTICUT (Windham: John Byrne 1795), Vol. 1, 36. Swift (17591823) was a congressman in the U.S. House of Representatives when he
wrote this book. He later became Chief Justice of Connecticut Supreme
Court (1806-1819).
6
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1798 - MATTHEW BACON’S ABRIDGEMENT
In 1798 in the fifth edition of Matthew Bacon’s A NEW
ABRIDGEMENT OF THE LAW, Henry Gwillim added an entry about Slater
v. Baker to the section about actions on the case:
So where a surgeon and an apothecary broke the callous of the
plaintiff's leg after it was formed; it appearing that it was done by
their going out of the common course of practice, and in making
an experiment with a new instrument. Slater v. Baker and
Stapleton, 2 Wils. 359. 8

Slater v. Baker was not mentioned in the earlier editions in 1768, 1778,
1786, and 1793.

1798 - THOMAS WILLIAMS’ ABRIDGMENT
In 1798 an abridgement by Thomas Williams was published in
London. Slater v. Baker was included under the heading Action on the
Case (Misfeasance of Duty). For the first time, a large part of Slater v.
Baker was quoted and the remainder was summarized. Williams quoted
what the court had said about experimentation and consent. 9
1799 - VINER’S ABRIDGEMENT
Matthew Bacon, A NEW ABRIDGMENT OF THE LAW (with additions by
Henry Gwillim) (Fifth edition, corrected) (London: A Strahan 1798), vol.
1, 93. Henry Gwillam (c. 1760-1837) was a Barrister at Law of the Middle
Temple. Matthew Bacon (1702-1757) was also Barrister of the Middle
Temple.
9
Thomas Walter Williams, AN ABRIDGMENT OF CASES ARGUED AND
DETERMINED IN THE COURTS OF LAW, DURING THE REIGN OF HIS
PRESENT MAJESTY, KING GEORGE THE THIRD (London: G.G. & J.
Robinson & G. Kearsley 1798), Vol. 1, 68-69. Thomas Walter Williams
(1763-1833) was a Barrister at Law of the Inner Temple.
8
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In 1799 several lawyers prepared a supplement to Charles Viner’s
abridgement. They included a summary of Slater v. Baker that focused on
the issues of medical practice, experimentation and consent.
4. The plaintiff declared, that the defendant B. being a surgeon,
and the defendant S. an apothecary, he employed them to cure
his leg, which had been broken, and set, and the callous of the
fracture formed; that in consideration of being paid for their skill
and labour, &c. they undertook, &c. but not regarding their
promise, and the duty of their business, so ignorantly and
unskilfully treated the plaintiff, that they ignorantly and unskilfully
broke and disunited the callous of the plaintiff's leg, after it was set
and the callous formed, whereby, &c. It appearing in evidence that
S. having been sent for by the plaintiff, declined doing any thing to
his leg, and desired that the other defendant B. might be sent for
to assist, and that what the defendants had done was principally
for the sake of trying experiments. The plaintiff had a verdict, and
500l. damages. It was afterwards moved, that the verdict should be
set aside, 1st, because the action was upon a joint contract, and it
was said there was no evidence of a joint undertaking; 2d, there
was no evidence of ignorance or want of skill, and therefore the
action ought to have been trespass for breaking the plaintiff's leg
without his consent. But the court over-ruled the objections, for
the evidence throughout shewed that the defendants considered
themselves as jointly concerned; and though the defendants in
general might be skilful in their respective professions, yet in that
ease they had acted rashly, ignorantly, and unskilfully, and
contrary to the usage of surgeons. Slater v. Baker and another,
Mich. 8 G. 3. 2 Wils. 359. [underlining added] 10

Several Gentlemen in the respective branches of the law, A
SUPPLEMENT TO VINER’S ABRIDGMENT (London: A. Strahan 1799),
Vol. 1, 115.
10
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1811 - WILLIAM WHITE - COMPENDIUM AND
DIGEST
In 1811 William Charles White published his book A
COMPENDIUM AND DIGEST OF THE LAWS OF MASSACHUSETTS. He
included:
And it seems that any deviation from the established mode of
practice, shall be deemed sufficient to charge the surgeon, &c. in
case of any injury arising to the patient. [2 Esp. Dig. 369]
For upon this ground an action was adjudged to lie against
the surgeon and apothecary, for breaking the callous of the
plaintiff's leg, after it had been set. It appearing that it had been
done unskilfully, and out of the common course of practice, and
for the sake of making an experiment with a new instrument.
[Slater v. Baker and Stapleton, 2 Wils. 359.] 11
1819 - ANTHONY HAMMOND’S DIGEST
In his 1819 digest, Anthony Hammond emphasized the liability
for experimentation in Slater v. Baker.
SURGEON.
Responsibility Of.
(a) For want of skill.
He is liable for the consequences of. Seare v. Prentice, 8 East,
348.
(b) For the consequences of a novel experiment.
William Charles White, A COMPENDIUM AND DIGEST OF THE LAWS
(Boston: Thomas B. Waite 1811), Vol. IV, 1252.
White (1777-1818) had a curious career. He was initially an actor and then
wrote a play, poems and some novels. He turned to law and became a
county attorney. He also edited a newspaper. This biography is from
Franklin P. Rice, THE WORCESTER DIARY (Worchester MA: Putnam,
Davis & Co. 1884), 51.

11
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He is liable, if contrary to the usual practice. Slater v. Baker, 2
Wils. 359. 12

1.2 GENERAL PUBLICATIONS
1810 - ENCYCLOPEDIA LONDINENSIS
In 1810, Slater v. Baker was referenced for the first time in a
publication that was intended for a general audience. The case was
included in the discussion of trespass on the case in a general
encyclopedia:
The particular injuries for which this action lies, are as follow: It
may be for Slander, Conspiracy, or malicious Prosecution; for
which see those articles. If by the neglect or ignorance of a
surgeon or apothecary, or by any deviation from the established
practice for the sake of experiment, a patient is not cured, or
suffers materially in his health, he may recover damages in this
action. I Danv. 77. 2 Wils. 359…. [underlining added] 13

Anthony Hammond, AN ANALYTICAL DIGESTED INDEX TO THE
TERM REPORTS AND OTHERS (London: W Clarke and Sons 1819), Vol.
II, 933. Anthony Hammond (1758-1838) practiced below the bar as a
special pleader and legal writer at the Inner Temple until he was called to
the bar in 1828. For more information about Hammond see, James
McMullen Rigg, Hammond, Anthony, DICTIONARY OF NATIONAL
BIOGRAPHY, Vol. 24, 240.
13
John Wilkes (compiler), ENCYCLOPEDIA LONDINENSIS (London 1810),
Vol. III, 865.
12
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1.3 MEDICAL LITERATURE
1823 - LONDON MEDICAL AND PHYSICAL
JOURNAL
The first medical journal to mention Slater v. Baker was the
LONDON MEDICAL AND PHYSICAL JOURNAL. It did so by quoting an
extract from a book published in London that same year - John Ayrton
Paris and John Samuel Martin de Grenier Fonblanque’s MEDICAL
JURISPRUDENCE. Paris and Fonblanque mentioned Slater v. Baker and
included the text of the case in an appendix to the book:
"And it seems that any deviation from the established mode of
practice, shall be deemed sufficient to charge the Surgeon, &c. in
case of any injury arising to the patient." See Slater v. Baker and
Stapleton. 2 Wils. 359. which was a special action on the case
against a Surgeon and an Apothecary, for unskilfully disuniting the
callous of the plaintiff's leg after it was set, (see Appendix, p. 189)
which it appears was done for the purpose of trying a new
instrument. The Plaintiff recovered 500₤. against the Defendants
jointly, and the Chief Justice said he was well satisfied with the
verdict. On a motion for a new trial, the judgment was affirmed by
the whole Court. 14

Extracts from “Medical Jurisprudence,” LONDON MEDICAL AND
PHYSICAL JOURNAL 49:495 (1823); J.A. Paris & J.S.M. Fonblanque,
MEDICAL JURISPRUDENCE (London: W. Phillips 1823), Vol. 1, 80. John
Ayrton Paris (1785-1856) was a British physician who was a Fellow of the
Royal Society and President of the Royal College of Physicians from 1844
until his death. John Samuel Martin de Grenier Fonblanque (1787-1865)
was an English barrister and member of parliament. He was a
Commissioner of the Court of Bankruptcy and a law reformer.
14
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1823 - MEDICO-CHIRURGICAL REVIEW AND
JOURNAL OF MEDICAL SCIENCE
Later that same year, another London medical journal, MEDICOCHIRURGICAL REVIEW AND JOURNAL OF MEDICAL SCIENCE,
commented on the same passage from Paris and Fonblanque.
It appears that "any deviation from the established mode of
practice shall be deemed sufficient to charge the surgeon &c. in
case of any injury arising to the patient." A Mr. Slater recovered
500 pounds damages from Messrs. Baker and Stapleton, “for
unskilfully disuniting the callous (callus) of the plaintiff's leg after it
was set, which it appears was done for the purpose of trying a new
instrument." A surgeon is held responsible for the negligence and
ignorance of his apprentice or servant. Though the cases on
record are all surgical, yet our authors think that physicians are
equally amenable—but, happily for them, it is not quite so easy to
demonstrate a wrong dose of physic in the stomach as an elbow in
the os femoris after a fracture. [underlining added] 15
1830 - LONDON MEDICAL AND PHYSICAL
JOURNAL
In 1830, Michael Ryan’s article Laws related to the medical
profession, in the LONDON MEDICAL AND PHYSICAL JOURNAL, again
stated the rule that practitioners could be sued for injury due to
experimentation. For the first time, he expressly stated that consent
protected from such liability. Significantly he also stated that the
practitioner had to provide information to the patient before obtaining
such consent.

VIII. Medical Jurisprudence. By J.A. Paris …& J.S. Fonblanque,
MEDICO-CHIRURGICAL REVIEW AND JOURNAL OF MEDICAL SCIENCE,
4: 383, 391 (Sept. 1823).

15
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Civil responsibility of Medical Practitioners.—An action will lie

against a physician, surgeon, apothecary, and every other person
professing to cure wounds or diseases, for every injury that may
arise from his want of skill or want of attention. An action will also
lie against a physician, who makes experiments for any injury
produced by them, unless the experimenter informs the patient of
his intention, and obtains his consent.
…
An action will lie against a surgeon for any deviation from the
established mode, as trying a new instrument, if it injure the
patient. Slater v. Baker and Stapleton, 2 Wils. 359. The
defendants disunited a callous of a fractured leg by a new
instrument. Damages £500. Verdict confirmed by the whole
Court. [underlining added] 16
Michael Ryan was a physician and author. From 1832 to 1838 he
edited the LONDON MEDICAL AND SURGICAL JOURNAL. He gave
lectures on medical jurisprudence and in 1831 published A MANUAL OF
MEDICAL JURISPRUDENCE, which included the above words that had
appeared in LONDON MEDICAL AND PHYSICAL JOURNAL the year
before. It is curious that this section was not included in the first American
edition of the Manual published in 1832. 17

1.4 EXPERIMENTATION “AT HIS PERIL”
Michael Ryan, Laws related to the medical profession, LONDON
MEDICAL AND PHYSICAL JOURNAL, 5(28): 313, 318 (Oct. 1, 1830).
17
The information about Ryan is from: Ryan, Michael (1800-1841),
DICTIONARY OF NATIONAL BIOGRAPHY (New York: Macmillan 1897 ),
Vol. L, 36-37; Howard A. Brody, Zahra Meghani, Kimberly Greenwald
(eds.), MICHAEL RYAN’S WRITINGS ON MEDICAL ETHICS (Springer
Science & Business Media 2009) [Vol. 105 of Philosophy and Medicine
Classics of Medical Ethics]; Michael Ryan, A MANUAL OF
JURISPRUDENCE (London: Renshaw & Rush 1831), 98-99; Michael Ryan,
A MANUAL OF MEDICAL JURISPRUDENCE (Philadelphia: Carey and Lea
1832) (First American Edition with notes by R. Egglesfeld Griffith, M.D.).
16

MONOGRAPH # 7 - Page 14 of 59

Several twentieth century references to Slater v. Baker say that the
case stands for the proposition that medical research is conducted at the
peril of the researcher. 18 This means that the researcher is liable for all
adverse outcomes. While this is the import of the court’s decision, the
phrase at his peril does not appear in Slater v. Baker. Here is the path that
led to the intertwining of Slater v. Baker with this phrase.
1824 - LOWELL V. FAXON AND HAWKS
The first known use of the phrase “at his peril” in conjunction
with medical experimentation occurred in the jury charge by Judge
Weston in the case of Lowell v. Faxon and Hawks in Maine in 1824. The
plaintiff was dissatisfied with initial treatment of his dislocation by the
defendants. The plaintiff had subsequently been treated at the
Massachusetts General Hospital with a procedure considered
experimental. The plaintiff asserted that it was malpractice because the
defendants had not attempted the experiment earlier. In his jury charge
the judge questioned whether it could be malpractice not to proceed with
an experiment at the peril of the practitioner.
If under these circumstances, you should feel yourselves
at a loss how to proceed; still more if you should incline to adopt
the opinions of Sir Astley Cooper and Dr. Smith, ought a surgeon
who is responsible only for exercise of ordinary skill, to be holden
to perform the experiment at his peril? But it is not incumbent
upon the defendants to prove to you, beyond a reasonable doubt,
that their practice was skilful, and the opinion of the Boston
faculty a mistaken one. The burthen of proof is upon the plaintiffs
Examples of twentieth century attributions of “at his peril” to Slater v.
Baker include: Louis John Regan, DOCTOR AND PATIENT AND THE
LAW (1956), 370; Henry K. Beecher, Human studies, SCIENCE, 164:1256
18

(13 June 1969) [“The phrase about peril was first used in the English law
case, Slater versus Baker, 1767 (1) and the New York case, Carpenter
versus Blake, 1871 (2) (and many following cases).”]
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to satisfy you, that there was want of skill in the defendants. If a
reasonable doubt remains upon this point, they are entitled to
your verdict upon this part of the charge against them. Gentlemen,
after what you have heard, is it possible for you not to doubt?
[underlining added]
The judge did not refer to cases in his charge. However, it is clear
that he was referring to Slater v. Baker because the attorney for the
defendant Hawkes had referred to the case in his argument to the jury:
It is rather a curious coincidence, that perhaps the only modern
case to be found reported in the English law books, in which an
action was sustained for misconduct in this professional
department, was one against a surgeon and an apothecary for
undertaking to perform an experiment upon the leg, in a case of
fracture, after an operation had been performed in the first place,
with sufficient skill and success. This was the case of Slater against
Baker and Stapleton. A callus had become formed subsequent to
the original operation; but the limb not exhibiting a perfect
regularity in its shape, Baker, the surgeon, having procured a new
instrument, of which he was desirous to try the virtue, set to work
a second time, and making a signal to Stapleton, the apothecary,
who took the patient’s leg upon his knee—between them both they
contrived to undo and destroy the Work they had already once
done well, by breaking the leg again; and were brought in to pay
£500 damages. The court said in that case, when they considered
the good character of the surgeon, they could not well conceive
why he acted in the manner he did—but many men, very skilful in
their professions, they observed, frequently acted out of the
common way for ’the sake of trying experiments.' [underlining
added] 19
The information about Lowell v. Faxon and Hawks is from: REPORT OF
THE TRIAL OF AN ACTION: CHARLES LOWELL AGAINST JOHN FAXON
AND MICAJAH HAWKS, DOCTORS OF MEDICINE, DEFENDANTS, FOR
MALPRACTICE IN THE CAPACITY OF PHYSICIANS AND SURGEONS AT
19
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1863 - AMERICAN LAW REGISTER
The next express statement that an experimenter does so at his
peril appeared in notes that the AMERICAN LAW REGISTER published in
1863 related to the Maine Supreme Court case of Patten v. Wiggin.
Questions often arise in regard to the extent of the discretion of
the practitioner in the treatment of cases. Where the course of
practice of the profession is uniform and entirely settled, any one
who departs from it must do so at his peril. If any bad results
follow in consequence to the patient, the medical man is
responsible, not only for all pecuniary damages, but even to
criminal prosecution in certain cases. Slater v. Baker, 2 Wilson
359. [underlining added] 20
THE SUPREME JUDICIAL COURT OF MAINE…

(Portland ME: James
Adams 1825), 96 (quote from defendant’s counsel), 121 (quote from
judge’s charge to jury). For additional comments on the case that include
a reference to Slater v. Baker, see A LETTER TO THE HON. ISAAC
PARKER, CHIEF JUSTICE OF THE SUPREME COURT OF THE STATE OF
MASSACHUSETTS, CONTAINING REMARKS ON THE DISLOCATION OF
THE HIP JOINT, OCCASIONED BY THE PUBLICATION OF A TRIAL WHICH
TOOK PLACE AT MACHIAS, IN THE STATE OF MAINE, JUNE 1824
(CAMBRIDGE MA: Hilliard and Metcalf 1826), written by John C. Warren
(1778-1856), a Harvard surgeon. In 1846 at Massachusetts General
Hospital, John C. Warren performed one of the first surgeries using
anesthesia.
20
The information about the 1863 AMERICAN LAW REGISTER is from:
Note related to Patten v. Wiggin, AM. LAW. REG. 11:404, 406 (May
1863); Patten v. Wiggin, 51 Me. 592 (1862). The phrase “at his peril” was
used earlier to refer to an untrained person who undertakes to administer
medicine where medical aid could have been obtained and death results.
“If he does, it is at his peril.” Nanny Simpson’s Case, 1 Lewin 172
(Lancaster Sp. Assizes 1829) (Bayley, J.); Most important inquest at York,
LONDON MEDICAL AND SURGICAL JOURNAL, 5:755, 757 (July 12, 1834).
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1871 - CARPENTER V. BLAKE - NEW YORK
The first appellate court use of peril in this context did not refer
directly to Slater v. Baker. In 1866, Levantia S. Carpenter was thrown
from her horse and her elbow was dislocated. Dr. Zara H. Blake was
called to set her arm. Ms. Carpenter sued Dr. Blake for malpractice when
the joint became stiff and useless. The jury ruled in favor of the patient
and awarded $2,000. The physician appealed. The appellate court upheld
the verdict in 1871. Dr. Blake had not used a sling. The court stated:
If writers on the treatment of dislocations, or if, in the absence
of such authority, practical surgeons, prescribe a mode of
reducing them, and treating the joint after the bones are replaced,
it is incumbent on surgeons called to treat such an injury, to
conform to the system of treatment thus established; and if they
depart from it, they do it at their peril... [underlining added]
The court cited “2 Espinasse’s N.P. 601” for this proposition. Espinasse
cited Slater v. Baker as can be seen in the excerpt earlier in this chapter.
Thus, Carpenter v. Blake relied on Slater v. Baker. Later in the decision,
the court did cite Slater v. Baker by name for other propositions, including
the admissibility of evidence of reputation. 21

This is quoted in the same paragraph as Slater v. Baker in a book review
in the BRITISH AND FOREIGN MEDICO-CHIRURGICAL REVIEW, 27:24.
28-29 (Jan. 1861) (London edition) [In New York Edition this appears at
pages 20-22].
21
Carpenter v. Blake, 60 Barb 488 (N.Y. Sup. Ct. 4th Dept. May 1, 1871),
rev'd on other grounds, 50 N.Y. 696 (Dec. 24, 1872); 10 Hun. 358 (N.Y.
Sup. Ct. 4th Dept. April 1877), aff'd, 75 N.Y. 12 (Nov. 12, 1878). The
case was reviewed several times. There eventually was a ruling in favor of
the patient. The court concluded the patient’s consent to dismiss the
doctor did not protect the doctor if it was obtained by false or misleading
representations.
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1877 - HORACE GAY WOOD - MASTER AND
SERVANT
In 1877, Horace Gay Wood (1832-1893) published a book A
TREATISE ON THE LAW OF MASTER AND SERVANT. After observing that
the settled practices of medicine are based on experiments that prove their
utility, without any acknowledgement of the implicit irony, Wood states
that an experimenter acts “at his peril.”
The practice of medicine and surgery is a science,
governed mainly by settled rules of practice, predicated upon
experiments that have demonstrated their utility. These rules, in
substance, are regarded as the medical law of the school of
practice to which they pertain, and every physician of that school
of practice is treated as impliedly contracting that he will apply that
system of practice adopted by the profession, and if he departs
therefrom, he does so at his peril. In Slater v. Baker, ante, the
court, in commenting upon the duties of a medical practitioner,
said: “It is ignorance and unskillfulness to do contrary to the rules
of the profession, * * * * and he who acts rashly, acts ignorantly.”
In this case the defendant was a surgeon of high reputation in the
profession, but, having ventured upon an experiment in reducing
a callous, that was not warranted by experience, or the rules of the
profession, he was mulcted in a verdict of £500, which the court
refused to disturb. [underlining added] [“mulct” means to exact
money from someone by compulsion; it was widely used by
American physicians and surgeons to refer to malpractice
judgments in the nineteenth century.] 22
Horace Gay Wood, A TREATISE ON THE LAW OF MASTER AND
SERVANT: COVERING THE RELATION, DUTIES AND LIABILITIES OF
EMPLOYERS AND EMPLOYEES (Albany, NY: J.D. Parsons 1877), 339.
This book is most famous for introducing the doctrine of employment at
will. Raymond L. Hogler, Employment at will and scientific management:
The ideology of workplace control, HOFSTRA LABOR AND EMPLOYMENT
LAW JOURNAL, 3(1): 27 (1985).
22
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1882 - R. VASHON ROGERS - ALBANY LAW
JOURNAL
In his 1882 article Dentists in the ALBANY LAW JOURNAL, a
Canadian barrister R. Vashon Rogers (1843-1911) wrote:
It is a dangerous thing for both parties for the dentist to try a new
instrument or a new modus operandi for the first time — doing so
the court once said was a rash act, and he who acts rashly acts
ignorantly. Using a new instrument is acting contrary to the known
rule and usage of the profession. Slater v. Baker, 2 Wils. 359, 362.
One cannot become an experimentalist except at his peril.
[underling added]
In his 1884 book The LAW AND MEDICAL MEN, Rogers
repeated his observation “One cannot become an experimentalist except
at his peril” and in another section of the book expanded on the
implications.
The medical man has ofttimes to sail between Scylla and
Charybdis. While, on the one hand, he is bound to consult the
attainable literature in his profession, and to diligently gather in,
for every case he undertakes to treat, the experience of his
confreres—for in determining what is negligence, the
improvements that are constantly taking place are always
considered—at the same time he must not try new modes or
methods too readily, lest a Judge say of him, as one said in a
surgery case, "It appears from the evidence of the surgeons that it
was improper to disunite the callus without consent. This is the
usage and law of surgeons. Then it was ignorance and
unskilfulness, in that very particular, to do contrary to the rule of
the profession what no surgeon ought to have done. For anything
that appears to the court, this was the first experiment made with
this new instrument; and, if it was, it was a rash action, and he who
acts rashly acts ignorantly; and although the defendants (a surgeon
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and an apothecary), in general, may be as skilful in their respective
professions as any two gentlemen in England, yet the court cannot
help saying that, in this particular case, they acted ignorantly and
unskilfully, contrary to the known rule and usage of surgeons;"
(and they had to pay the plaintiff £500 for the damage to his leg)
(i). Success is the only thing that justifies an innovation either in
politics or physic.
When it is proved that the physician has omitted
altogether the established mode of treatment, and has adopted
one that has proved to be injurious, evidence of skill, or of
reputation for skill, is wholly immaterial, except to show (what the
law presumes) that he possesses the ordinary degree of skill of
persons engaged in the same profession. In such a case, it is of no
consequence how much skill he may have; he has demonstrated a
want of it in the treatment of the particular case. 23
1882 - NATHAN GRIER MOORE - PEORIA
MEDICAL MONTHLY
In 1882, Nathan Grier Moore, at that time an attorney in Peoria,
Illinois, without using the phrase at his peril, included a defense of the
strict rule of liability for experimentation in his article on legal
responsibilities of medical practitioners.

If in Practice, a Uniform Course of Treatment has been Settled
Upon and Adopted in the Case of a Particular Disease or Injury,
this Would be Held the Law of that Particular Case, and any
Deviation from it would be at the Peril of the Practitioner. 4

In an English case a surgeon of wide reputation and marked
ability, experimented with an appliance of his own invention in the
treatment of an injury, and, it proving unsuccessful, in an action

Robert Vashon Rogers, Dentists, ALBANY LAW JOURNAL, 26:67 at 68
(July 22, 1882); Robert Vashon Rogers, The LAW AND MEDICAL MEN
(Toronto Canada: Carswell & Co. 1884), 71-72, 168 (“his own peril”).
Rogers was a Canadian barrister of Osgoode Hall.
23
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for malpractice the court said in substance: "He who acts rashly
acts ignorantly, and though the defendant be, in general, as skilful
in his profession as any gentleman in England, he acted
ignorantly, rashly and unskilfully, contrary to the known rules and
usages of surgery." 5
Surgery being to some extent a mechanic art, a case like the above
could be easier ascertained and proved than in medical practice,
but doubtless if a similar case of unsuccessful experiment in the
prescription of medicines could be shown, the same result would
follow. This might seem to some a severe rule, as handicapping
the profession, but a thought of the possible result if the field were
thrown open for experiments on the human body with
treacherous and untried drugs, will show the propriety of the
limitation. [underling added] 24

4 McCandless vs. McWha, 22 Pa., St., 269.
5 Slater vs. Baker, 2 Wilson, 359.
1895 - JACKSON V. BURNHAM
In 1895 the Colorado Supreme Court stated the rule with an
interesting modification. The court stated that experimentation was at a
physician’s peril, but indicated that experimentation could be justified if
the experimenter could prove that the experiment was based on a
reasonable theory. The court did not mention Slater v. Baker, but it relied
on Carpenter v. Blake that relied on ‘Espinasse who had relied on Slater v.
Baker.
There must be some criterion by which to test the proper mode
of treatment in a given case, and when a particular mode of
treatment is upheld by a concensus of opinion among the
Nathan Grier Moore, Some legal responsibilities of the medical
practitioner, PEORIA MEDICAL MONTHLY, 2(9):367, 369 (Jan. 1882).
24

Moore became a prominent Chicago attorney. Frank Lloyd Wright
designed his home in Oak Park, Illinois.
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members of the profession, it should be followed by the ordinary
practitioner; and if a physician sees fit to experiment with some
other mode, he should do so at his peril. In other words, he must
be able, in the case of deleterious results, to satisfy the jury that he
had reason for the faith that was in him, and justify his experiment
by some reasonable theory. As was said in the case of Carpenter v.
Blake, 60 Barbour, 488:
“Some standard, by which to determine the propriety of
treatment, must be adopted; otherwise experiment will take the
place of skill, and the reckless experimentalist the place of the
educated, experienced practitioner. If the case is a new one, the
patient must trust to the skill and experience of the surgeon he
calls; so must he if the injury or the disease is attended with injury
to other parts, or other diseases have developed themselves, for
which there is no established mode of treatment. But when the
case is one as to which a system of treatment has been followed
for a long time, there should be no departure from it, unless the
surgeon who does it is prepared to take the risk of establishing, by
his success, the propriety and safety of his experiment.
“The rule protects the community against reckless
experiments, while .it admits the adoption of new remedies and
modes of treatment only when their benefits have been
demonstrated, or when, from the necessity of the case, the
surgeon or physician must be left to the exercise of his own skill
and experience.” [Underling added] 25
1899 - ARTHUR N. TAYLOR
In 1899 Arthur N. Taylor published an article about medical law
in the NEW YORK MEDICAL JOURNAL. He discussed the rule concerning
following established practices, but did not use the phrase at his peril.

25

Jackson v. Burnham, 20 Colo. 532, 39. P. 577 (1895), reversing, 28 P.

250 (1891)
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Must follow Established Practice. — One of the rules
which the law strictly enforces for the protection of the public is
that when there is an established practice or mode of treatment
for a particular disease or injury the physician must conform to
professional custom and adopt the established treatment, but will
not be permitted to experiment without incurring liability for
resulting injuries.
The reason for the rule, also an indication of the extent to
which it will be enforced, is well expressed in the case of
Carpenter vs. Blake, when the court said: [quotation omitted - it
was the same quotation that appears in the excerpt from Jackson
v. Burham].
The question of when a method of treatment is
considered sufficiently settled or established as to be the only safe
one for a physician to adopt has given the courts some trouble.
This question is, however, one rather of fact, to be determined
from the evidence of expert witnesses, than of law. [bracketed
material added] 26
He then went on to discuss Slater v. Baker and subsequent cases
as examples.
1908 - FRANKLIN RUBRECHT
In 1908 an attorney from Columbus, Ohio, Franklin Rubrecht
(1867-1946), published an article Law and medicine. He stated the rule
that experiments were at the risk of the experimenter. He continued by
asserting that patients should be subjects of experiments only “with their
full knowledge and consent.”

Arthur Nelson Taylor, The law in its relations to physicians, NEW YORK
MEDICAL JOURNAL, 70:134, 135 (July 22, 1899). This was included in
Taylor’s book Arthur N. Taylor, THE LAW IN ITS RELATIONS TO
PHYSICIANS (New York: D. Appleton 1900), 287-288. Taylor (1869-1949)
was a University of Wisconsin law graduate who was a New York attorney
at the time he wrote the book.
26
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The general rule is that the physician or surgeon must
follow established practice of his profession.
The rule is very strict against trying experiments, so that it
would seem that any experiment in the art of surgery or the
science of medicine must be at the personal risk of the physician
rather than that of the patient.
Any substantial deviation from the established mode of
practice is sufficient to charge the surgeon in case of any injury
arising to the patient.
A physician has been held liable for giving a certain treatment in a
case in which it was wholly unfit for the patient's conditions.
Physicians or surgeons are bound by what is universally
settled in the profession, not by what mere writers and practicable
surgeons recommend.
The mere fact that writers and practicable surgeons
prescribed a certain mode of treatment does not make it
incumbent upon a physician or surgeon called to treat an ailment
to conform to such mode of treatment.
If the ordinary and established practice of the profession
is to treat an ailment in a particular manner, and the attending
physician adopts some other mode that proves injurious, it is
immaterial how much skill he possessed, and in such a case the
Courts have held that, since he failed to exercise that ordinary and
established practice for a certain ailment, he was liable for
negligence.
If the settled practice of the profession allows but one
course of treatment in a case, any departure from such course
might properly be regarded as the result of want of knowledge,
skill, experience or attention.
A physician or surgeon cannot try experiments with his
patients to their injury with their full knowledge and consent.
Where a particular mode of treatment is upheld by the
consensus of opinion among the members of the medical
profession, it should be followed by the ordinary practitioner, and
if he sees fit to experiment with some other mode, he does so at
his peril.
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In a certain case the surgeon disunited the callus of a
bone which had been set, and it appeared from the evidence at
the trial that it was improper to disunite the callus without consent
of the patient.
It was claimed in this case that many men engaged in
medicine or surgery, very skillful in their profession, had
frequently acted out of the common way for the sake of trying
experiments.
The surgeon had a new instrument apparently especially
adopted for such a case and he used it for the purpose of proving
its efficacy, but it resulted disastrously to the patient.
Notwithstanding these claims, the Court held that the
surgeon was liable for the injury.
The Court said that notwithstanding it was the first
experiment made with a new instrument, which was calculated to
prove successful, "It was a rash action, and he who acts rashly acts
ignorantly; and although defendants in general may be as
successful in their respective professions as any two gentlemen in
England, yet, the Court cannot help saying that in this particular
case they have acted ignorantly and unskillfully, contrary to the
known rule and usage of surgeons." [underlining added] 27

Franklin Rubrecht, Law and medicine, COLUMBUS MEDICAL JOURNAL
(Ohio), 32:673, 673-74 (1908).
27
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1918 - LAURENCE STEINHARDT
In 1918 the JOURNAL OF THE AMERICAN MEDICAL
ASSOCIATION published an article on malpractice by an attorney who
reiterated that an experimenter acts at his peril. The article did not name
the cases referenced, but it is clear that the source was Slater v. Baker:
If the settled practice of the profession allows but one course of
treatment in the case, any departure from such course may
properly be regarded as the result of want of knowledge, skill and
experience or attention. In other words, when a particular mode
of treatment is upheld by the consensus of opinion among the
members of the medical profession, it should be followed by the
ordinary practitioner; and if he sees fit to experiment with some
other mode, he does so at his peril. This leads us to two
conclusions as a matter of law: (a) A physician may not try
experiments with his patients to their injury, and (b) the
established treatment must be followed. The only limitation
applying to this rule is that the acts and skill of the physician are to
be judged by the school of practice to which he belongs. He must
come up at least to the average standard of the school of practice
to which he professes to adhere. [underlining added] 28
1954 - IRVING LADIMER
In 1954 in his seminal work on the ethics of research, Irving
Ladimer wrote:

Laurence A. Steinhardt, The general rules of law governing the liability
of physicians and surgeons for malpractice, JOURNAL OF THE AMERICAN
28

MEDICAL ASSOCIATION, 70(9): 585, 586 (Mar. 2, 1918). Steinhardt
(1892-1950) was a New York attorney who became a United States
diplomat.
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In 1767 the first malpractice case involving alleged
experimentation, Slater v. Baker, established the rule that
experimentation was at the physician’s peril. [underlining added] 29
1969 - HENRY K. BEECHER
In 1969 in his influential work on human studies, Henry K.
Beecher (1904-1976) wrote:
The law’s chilling statements concerning experimentation are
really based on a considerable misunderstanding of
experimentation. The phrase about peril was first used in the
English law case, Slater versus Baker, 1767 (1) and the New York
case, Carpenter versus Blake, 1871 (2) (and many following
cases). [underlining added] 30
He was correct about Carpenter v. Blake, but he was misinformed about

Slater v. Baker.

Irving Ladimer, Ethical and legal aspects of medical research on human
beings, JOURNAL OF PUBLIC HEALTH, 3(2):467, 476 (1954). Ladimer
29

(1916-2018) was an attorney who was on the faculty of Mount Sinai, New
York City in 1954..
30
Henry K. Beecher, Human studies, SCIENCE, 164:1256, 1258 (13 June
1969). Beecher (1904-1976) was a professor of anesthesiology at Harvard
Medical School and a medical ethicist.
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1.5 CRITICISM OF THE DISCUSSION OF
EXPERIMENTATION IN SLATER V. BAKER
1860 - JOHN J. ELWELL
In 1860, a physician-lawyer, John J. Elwell, provided in his A
MEDICAL-LEGAL TREATISE ON MALPRACTICE AND MEDICAL
EVIDENCE the first criticism of the assertion in Slater v. Baker that all
medical experimentation was rash. Elwell (1820-1900) was a medical
doctor, member of the Cleveland, Ohio bar, professor of criminal and
medical jurisprudence and testamentary law at the Ohio State Law
College, and an editor of the WESTERN LAW MONTHLY (1859-1860).
Elwell quoted Slater v. Baker:
For any thing that appears to the court, this was the first
experiment with this new instrument; and if it was, it was a rash
action—and he who acts rashly, acts ignorantly—and although the
defendants, in general, may be as skillful in their respective
professions as any two gentlemen in England, yet the court can
not help saying that, in this particular case, they have acted
ignorantly and unskillfully, contrary to the known rule and usage
of surgeons.
Elwell then proceeded to challenge this analysis:
The Chief-Justice, in this charge, says rashness is ignorance, and
because the party wished to try an experiment that he was not
warranted in doing, that he acted unskillfully. This is certainly
carrying judicial license and construction beyond reason, or the
correct import of language. Baker may have been guilty of
rashness and recklessness, and probably was, if the evidence is to
be relied upon; and, if so, should respond to the plaintiff in
damages; and the greater his skill and knowledge, the greater the
blame that attached to the act, but it can not be said, with any
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propriety, that because of his great skill and high standing, in this
particular case, wishing to try an experiment, that he acted
ignorantly and unskillfully.
The line is a very close one, between a case of this kind,
where the defendant is guilty of a rashness and recklessness, that
points strongly to a criminal intent or reckless disregard of life and
limb, and those where he is trying to cure but by reason of
foolhardiness and culpable rashness, he is actually guilty of a
crime. To correctly determine where the criminal offense ends
and the civil begins, is often a point of great difficulty. This
difficulty arises from the fact that a physician may intend well, and
yet his conduct be so exceptional that he must be held liable
criminally when life is lost by such conduct, though he did not
intend it at the time. [underlining added]. 31
1861 - BRITISH AND FOREIGN MEDICOSURGICAL REVIEW
In 1861, the BRITISH AND FOREIGN MEDICO-CHIRURGICAL
REVIEW, published a review of Elwell’s book. In the review, the following
appeared:
The medical man who neither rashly undertakes nor hastily
adopts a method of practice, though it be new, will not be held
responsible for its failure if it be administered in the reasonable
scientific belief of its applicability. Were it otherwise, it is obvious
that science would degenerate into routine, and mankind be
prevented the blessing of progress. This license implies the
exercise of such discretion as precludes the charge of rashness.
The leading case on the subject being Slater v. Baker, in which the
Lord Chief-Justice says, " rashness is ignorance, and because the
The 1860 quotations from Elwell are from: John J. Elwell, A MEDICALLEGAL TREATISE ON MALPRACTICE AND MEDICAL EVIDENCE (New
York: John S. Voorhies 1860), 114-115. The book continued to be
published through a fourth edition in 1881 with the same wording.
31
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party wished to try an experiment that he was not warranted in
doing, he acted unskilfully." [underling added] 32
The review does not explain the source of its statement that a
medical man “will not be held responsible for its failure if it be
administered in the reasonable scientific belief of its applicability.” It does
not reconcile this with Slater v. Baker, which it acknowledges to be the
leading case. Thus, it implicitly criticizes Slater v. Baker.
1866 - MEDICAL AND SURGICAL MONTHLY
In 1866, C. W. Heiskell echoed the fear expressed in 1861 that
under Slater v. Baker “science would degenerate into routine, and
mankind be prevented the blessing of progress.” Heiskell stated the
question most bluntly.
In Slater vs. Baker & Stapleton, a man's leg being fractured, was
set, and the callus was formed, when a surgeon and apothecary
disunited the callus, without the consent of the patient, which was
contrary to the rule of the profession. The operation was
performed with a new instrument; this being the first experiment
with the instrument. The court said: "It was improper to disunite
the callus without consent, contrary to the rules of the profession.
It is reasonable that the patient should be informed of what was
about to be done to him, that he may take courage and nerve
himself for the operation…. This was the first experiment with this
new instrument, from any thing that appears to the contrary; and if
it was the first, it was a rash action, and he who acts rashly, acts
ignorantly." The first portion of these remarks seem sensible and
proper; (but, quere? if he who first uses a new instrument, acts
The 1861 review is from Review - A Medico-Legal Treatise on
Malpractice and Medical Evidence … by John J. Elwell, BRITISH AND
32

FOREIGN MEDICO-CHIRURGICAL REVIEW, , 27:24. 28-29 (Jan. 1861)
(London edition) [In New York Edition this appears at pages 20-22].
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rashly, and consequently ignorantly, when is a new instrument to
be introduced in the profession?) But the case shews that medical
practitioners are liable to damages, unless they use great care, and
are very cautious in performing such important operations.
[underlining added] 33
1870 - ALEXANDER YOUNG - BOSTON MEDICAL
AND SURGICAL JOURNAL
In 1870, Boston attorney Alexander Young (1836-1891) discussed

Slater v. Baker in the BOSTON MEDICAL AND SURGICAL JOURNAL. He
interpreted the above quote from Elwell as follows:

Elwell, in commenting upon this case, remarks that strictly
speaking, Baker was not chargeable with unskilfulness in trying
this experiment, but that he was guilty of a rashness and
recklessness that indicated a criminal intent or reckless disregard
of life and limb, and was all the more blamable on account of his
superior skill and knowledge. 34
Young does not address the implications for progress in medicine.
1902 - ALLEN v. VOJE - WISCONSIN
In Wisconsin, the patient Allen was treated for uterine trouble in
Voje’s sanitarium in Oconomowoc. Voje performed a curettement
(scraping of the uterus). Voje removed her right ovary and Fallopian tube.
The jury found Voje to have been negligent and awarded $3000 damages.
In 1902, the Wisconsin Supreme Court affirmed the judgment.
C.W. Heiskell, Responsibilities and rights of physicians and surgeons,
MEDICAL AND SURGICAL MONTHLY, 1(1): 15, at 20-21 (Mar. 1866).
Carrick White Heiskell (1836-1923) was a Tennessee attorney who was
later elected a circuit judge and became Memphis city attorney.
34
Alexander Young, The law of malpractice, BOSTON MEDICAL AND
SURGICAL JOURNAL, 82(23):425, 432 (June 9, 1870).
33
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During the appeal the doctor’s attorneys objected to the
instructions about liability for departure from approved methods in
general use. The attorneys argued this would preclude medical progress.
In affirming the jury, the court rejected this challenge, citing Slater v.
Baker and other legal cases.
…The asserted vice in the first of these [instructions to the
jury] appears most strongly in the following quotation:
"A departure from approved methods in general use, if it
injures the patient, will render him [the physician] liable, however
good his intentions may have been."
This is criticised because it makes the physician liable in
case he adopts new methods, although improved ones, and
counsel suggest that no progress in medicine is possible if
physicians must adhere to ancient methods; that vaccination or the
use of anti-toxin, however wise and generally helpful, would,
under that doctrine, have been malpractice originally. The
instruction, viewed in the light of the rest of the charge, of course
excludes the idea of liability for variations from customary practice
merely in the way of increased precautions, recognized as such. Its
only application, in the light of the evidence, must have been to
the omission of precautions such as it was testified other
physicians uniformly took, or in the deviation from such practice
by making an operation of curettement under the circumstances
presented. The argument made by counsel was met by the
supreme court of New York in Carpenter v. Blake, 60 Barb. 488,
523, with this remark:
"Some standard by which to determine the propriety of
treatment must be adopted; otherwise experiments will take the
place of skill, and the reckless experimentalists the place of the
educated, experienced practitioner. . . . But when the case is one
as to which a system of treatment has been followed for a long
time, there should be no departure from it, unless the surgeon
who does it is prepared to take the risk of establishing by his
success the propriety and safety of his experiment. The rule
protects the community against reckless experiments, while it
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admits the adoption of new remedies and modes of treatment
only when their benefits have been demonstrated, or when, from
the necessity of the case, the surgeon or physician must be left to
the exercise of his own skill and experience."
This view has received support in other cases (Slater v.
Baker, 2 Wils. 359; Jackson v. Burnham, 20 Colo. 532, 39 P. 577;
Patten v. Wiggin, 51 Me. 594), and, we think, is substantially
approved by this court in Nelson v. Harrington, 72 Wis. 591, 604,
40 N.W. 228, 233, where it was held that a so-called clairvoyant
physician, pursuing peculiar methods of diagnosis and treatment,
must be held to take the risk thereof. It was said: "One who holds
himself out as a medical expert, and accepts employment as a
healer of disease, but who relies exclusively for diagnosis and
remedies upon some occult influence exerted upon him, or some
mental intuition received by him when in an abnormal condition,
in like manner takes the risk of the quality or accuracy of such
influence or intuition."
We think the rule laid down by the court is supported by
the weight of authority in cases where there can be said to be a
thoroughly established and usual method of treating a situation.
We have little doubt that, if the first case of vaccination had
proved disastrous and injured the patient, the physician should
have been held liable. Nor do we believe that a physician of
standing and loyalty to his patients will subject them to mere
experiment, the safety or virtue of which has not been established
by experience of the profession, save possibly when the patient is
in extremis and fatal results substantially certain unless the
experiment may succeed. 35
1935 - FORTNER V. KOCH
In 1935, in Fortner v. Koch, the Michigan Supreme Court,
without mentioning Slater v. Baker, expressly recognized that
experimentation with consent was permissible:
35

Allen v. Voje, 114 Wis. 1, 21-23, 89 N.W. 924, 931-32 (Apr. 1, 1902).
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We recognize the fact that if the general practice of medicine and
surgery is to progress, there must be a certain amount of
experimentation carried on; but such experiments must be done
with the knowledge and consent of the patient or those
responsible for him and must not vary too radically from the
accepted method of procedure. 36

1.6 TWENTIETH AND TWENTY FIRST CENTURY
EFFORTS TO DISTINGUISH SLATER V. BAKER
THROUGH THE DEFINITION OF
EXPERIMENTATION
1969 - LOUIS JAFFE
In 1969, Louis Jaffe (1905-1996), a professor of administrative law
at Harvard Law School, sought to explain why the negative view of
experimentation in Slater v. Baker was no longer applicable by saying the
case had been decided at a time “when experimentation was conducted in
a haphazard and unrationalized fashion.”37
1974 - SENATE STAFF REPORT
In 1974, a Senate staff report on behavior modification stated the
following in a discussion of Slater v. Baker and related cases: “Eventually,
the distinction between rash human experimentation and careful, scientific
and ethical experimental practice was acknowledged by the courts.” The
report then excerpted Fortner v. Koch. 38

Fortner v. Koch, 272 Mich. 273, 261 N.W. 762 (3 June 1935).
Louis L. Jaffe, Law as a System of Control, in Ethical Aspects of
Experimentation with Human Subjects, DAEDALUS, 98(2):506, at 415
(Apr. 1969).
38
INDIVIDUAL RIGHTS AND THE FEDERAL ROLE IN BEHAVIOR
MODIFICATION: A STUDY / prepared by the staff of the Subcommittee on
36
37
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There have been other defenses, criticisms, and efforts to address
the stance on medical experimentation in Slater v. Baker. They will not
be discussed here. Instead one twenty-first century article will be used as a
conclusion of this section because of its formal analysis of the logic of
Slater v. Baker.
2004 - MIRIAM AZIZ
In 2004, Miriam Aziz, a British barrister, wrote a book that
included an analysis of the logic of Slater v. Baker.
The court’s reasoning, however, is flawed; it is based on paralogic
and it is invalid. The conclusion does not follow to the extent it
relies on the consequences. The court’s reasoning can be
summarized thus:
- If you do something rashly, you may get a bad result.
- If you do something for the first time, you may get a bad result.
- Therefore, if you do something for the first time, you are acting
rashly.
The error lies in the assumption that because the
consequences are the same, the antecedents are the same.
However, you could do something for the first time and still get a
bad result even though you had considered it very fully and were
in no sense ‘rash’. The accepted method of the time, as a host of
surgeons testified at the trial, involved compression until the
broken bones knitted together. However, Dr. Baker’s method was
the first recorded instance of the use of modern treatment. It is
now common accepted practice in modern medicine to treat a
broken leg by putting it in traction, not compression. In essence
Dr Slater [sic] was treated unfairly. The standard set out in the
Constitutional Rights of the Committee on the Judiciary, United States
Senate, Ninety-third Congress, second session. Nov. 1974. p. 111
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judgment, ‘ignorantly, and unskillfully, contrary to the known rule
and usage of surgeons’ is false. Dr. Baker, is referred to earlier in
the judgment in the most reverential terms. However, the attitudes
of the time come through a few lines down. Slater v Baker and
Stapleton was a cornerstone for medical malpractice claims; the
principles laid down in it should, however, never have been
applied to experimentation. Innovation demands an outlook
which is inherently prospective, something which the judges and
the surgeons in the case regarded with both distaste and caution. 39

2. CONSENT ISSUES NOT FOCUSED ON
EXPERIMENTATION
Several writings have referred to Slater v. Baker in relation to
medical consent for treatment outside the experimentation context. One
of the first examples is:
1889 - THOMAS BEVEN
In 1889 Thomas Beven wrote in his book on negligence that:
It is, however, clear that treatment cannot be applied to a patient
which involves probabilities of danger, whether by a licensed or
unlicensed practitioner, without some communication to the
patient, and some expression or signification of consent by him.
The duty that exists in this respect was treated so long ago as in
Slater v. Baker and Stapleton. [underlining added]

Miriam Aziz, THE IMPACT OF EUROPEAN RIGHTS ON NATIONAL
LEGAL CULTURES (Portland, Ore.: Hart Publishing 2004), 127-128.
Miriam Aziz is a British barrister of the Inner Temple. She was a postdoctoral research fellow at the European University Institute when this was
written.
39
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Beven expressed the need for the consent of an informed patient for any
treatment involving probabilities of danger and grounded the requirement
in Slater v. Baker. He repeated this statement with only slightly different
wording in the second (1895) and third (1908) editions. 40 The wording
from the 1908 edition was included without attribution in a British legal
article in 1911. 41
1911 - THE LAWS OF ENGLAND
In 1911 THE LAWS OF ENGLAND by Stanley Giffard Hardinge,
Earl of Halsbury, included:
816. Where during an operation a practitioner forms an opinion
that it is necessary, in order “to save the patient’s life, to remove
some organ or limb, and accordingly removes the organ or limb
whereby the patient is injured, the practitioner cannot be charged
with negligence for having taken that step, unless there is evidence
that express instructions were given by the patient that no organ
nor limb should be so removed, and that the operation was
performed negligently, and it is for the jury to consider whether
such instructions were communicated or not. Nor will negligence
be admitted in an operation involving possibilities of danger to the
patient, if it can be shown that the nature of the operation and the
possible dangers were communicated to the patient who expressly
or tacitly signified his assent thereto (s). Further, it is submitted
that, where an operation of a new or unusual nature is performed,
The 1889 quotation from Beven is from: Thomas Beven, PRINCIPLES
OF THE LAW OF NEGLIGENCE (London: Stevens & Haynes 1889), 831.
The citation for the second edition is Thomas Beven, NEGLIGENCE IN
LAW: (London: Stevens and Haynes 1895) (Being the second edition of
Principles of the law of negligence.), Vol. II - Special relations arising out
of contract, 1402. The passage was retained in the 1908 third edition, Vol.
II, 1160. Thomas Beven (1851-1911) was a barrister-at-law of the Inner
temple.
41
THE LAW TIMES, 130:333 (Feb. 4, 1911).
40
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no negligence is to be imputed to the practitioner if the operation
be performed in accordance with modern science, and the
peculiarities and the possible results of the operation have been
previously communicated to the patient who has submitted
himself thereto (t). [underlining added and other notes omitted] 42
(s) Slater v. Baker and Stapleton (1767), 2 Wils. 359. In this case
the defendant, though he had been first surgeon at St.
Bartholomew’s for over twenty years and read lectures in surgery,
was successfully sued for negligence. It appeared that he made an
experiment upon his patient with a heavy steel instrument with
teeth in order to obtain an extension of a limb. There was
evidence that it was improper to perform such an operation
without the patient’s consent, and that he was not informed of
what was about to be done.
(t) Slater v. Baker and Stapleton, supra.
1934 - FORTNIGHTLY LAW JOURNAL
In 1934 a Canadian law journal, FORTNIGHTLY LAW JOURNAL,
published an article on surgeon liability. It stated the rule requiring what is
now called informed consent and gave as its primary authority Slater v.
Baker.
It is generally laid down that a patient is entitled to know
candidly what his condition is and what the surgeon proposes to
do, so that he may if he chooses determine to run the risk or
certainty of preventable death or permanent impairment of health,
for no other reason than that his body and his life are his own. 43

The 1911 quotation from the Earl of Halsbury (1823-1921) is from: THE
LAWS OF ENGLAND (1911), Vol. 20, 332-333. The Earl of Halsbury was
the Lord High Chancellor of Great Britain.
43
H.E. Manning, Liability of surgeons and hospitals, FORTNIGHTLY LAW
JOURNAL, 4 (10):152, 153 (Dec. 15. 1934).
42
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1982 - PRESIDENT’S COMMISSION FOR THE STUDY OF
ETHICAL PROBLEMS IN MEDICINE AND BIOMEDICAL
AND BEHAVIORAL RESEARCH
The 1982 report of the President’s Commission for the Study of
Ethical Problems in Medicine and Biomedical and Behavioral Research,
entitled MAKING HEALTH CARE DECISIONS, stated:
The earliest reported case dealing with consent to medical
treatment is generally acknowledged to be Slater v. Baker &
Stapleton, 95 Eng. Rep. 860 (K.B. 1767)…. 44

3. PLEADING ISSUES
It is almost certain that Wilson published his report because of
the liberal view of pleading that was taken in the case, namely that, after
the verdict, the court tried to find a way to uphold the verdict rather than
using strict pleading rules to dismiss the verdict and to force a new trial
(which might never occur).
This was the primary use of Slater v. Baker in court cases, until
more liberal pleading rules eliminated the issue.
Seven early cases that cite Slater v. Baker on this issue are
discussed next, followed by a table of the subsequent cases.
1773 - SCOTT v. SHEPHERD - COMMON PLEAS ENGLAND
The earliest use of Slater v. Baker in another legal case was in the
1773 case of Scott v. Shepherd, when two of the justices discussed the
President’s Commission for the Study of Ethical Problems in Medicine
and Biomedical and Behavioral Research, MAKING HEALTH CARE
DECISIONS (Washington DC: U.S. Government Printing Office 1982),
Vol. I, 16. The report made the common error of attributing the case to
King’s Bench (K.B.), rather than Common Bench (C.B.).
44

MONOGRAPH # 7 - Page 40 of 59

principle not to “look with eagle’s eyes.” This is a case familiar to anyone
who has been a law student. Shepherd threw a lighted squib (essentially a
fire cracker) into a market place. The merchant who had the stand where
it initially fell quickly threw it out of his stall. The merchant whose stall it
next landed in threw it again, and it exploded in Scott’s face, putting out
one of his eyes. Scott sued, claiming trespass vi et armis. The jury found
the defendant liable subject to review by the court. The question before
the court was whether it could be trespass vi et armis when there were
intervening acts by other persons. Was the injury consequential and not
immediate, so that the plea should have been trespass on the case? The
judges voted three to one to uphold liability.
Justice George Nares (1716-1786) voted to uphold the verdict,
finding Scott responsible for the wrongful act. He concluded by quoting
Slater v Baker - “we will not look with eagle’s eyes to see whether the
evidence applies exactly or not to the case, when we see the plaintiff has
obtained a verdict for such damages as he deserves, but we shall establish
such a verdict if possible.”
Justice Blackstone voted not to uphold the verdict. He was of the
opinion that the injury was consequential and, therefore, was trespass on
the case. Blackstone limited and distinguished Slater v. Baker. He said that
the Slater case involved a “compleat verdict” while the Scott case was
reserved for the opinion of the court and not yet compleat. There are two
reports of what Blackstone said. Wilson reported: “the court will not, like
any sort of birds, shut their eyes against the light.” Blackstone reported:
“And though after Verdict the Court will not look with eagle’s Eyes to spy
out a Variance; yet, when a Question is put by the Jury upon such a
Variance, and it is made the very Point of the Cause, the Court will not
wink against the Light, and say that Evidence, which at most is only
applicable to an Action on the Case, will maintain an Action of Trespass.”
Blackstone clearly did not like the liberality that his friend Justice Wilmot
had tried to introduce into British law. Blackstone sought to limit its scope.
Justice Gould (1710-1794) did not discuss the Slater case. The
other merchants’ actions were inevitable and not actionable. He
concluded that Scott was the only wrong doer and should be liable.
Lord Chief Justice De Grey (1719-1781) did not mention the
Slater case. He affirmed that the distinction between trespass on the case
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and trespass vi et armis should be “carefully and precisely observed.” He
opined that the acts of the two merchants in throwing the squib were a
“continuation of the first act of the defendant until the explosion of the
squib.” “[A]ll the facts of throwing the squib must be considered as one
single act, namely the act of the defendant,…”45
1794 - DAY v. EDWARDS - KING’S BENCH - ENGLAND
In 1794, Lord Chief Justice Kenyon of the King’s Bench decided
a case involving a collision between a horse drawn carriage and a horse
drawn cart. The plaintiff pled trespass on the case. The defendant
claimed it should have been trespass vi et armis. The plaintiff’s lawyer
argued that since negligence was alleged rather than a deliberate act, that
trespass on the case was proper. The writer of the report added a footnote
to the plaintiff’s argument, referencing Slater v Baker and Scott v.
Shepherd. The Lord Chief Justice stated the decision of the entire court:
since the injury was due to the immediate act of the defendant the case
should have been pled as trespass vi et armis. He gave judgment for the
defendant. This is the outcome that Baker’s attorneys had been seeking in
Slater v. Baker and Stapleton. Clearly other judges did not follow the more
liberal application of pleading rules used in Slater v. Baker and in Scott v
Shepherd. 46
1796 - TURNER v. HAWKINS - COMMON PLEAS ENGLAND
In 1796, the Court of Common Pleas addressed a case in which
the plaintiff’s boat that was seeking to pass the defendant’s boat on the
River Trent was sunk due to the actions of those operating the defendant’s
boat. The plaintiff claimed trespass on the case. The jury awarded the
plaintiff damages. The defendants claimed that the case should have been
The citation for the 1773 English common pleas case: Scott v. Shepherd,
3 Wilson 403, 2 Blackstone 892 (1773).
46
The citation for the 1794 English King’s Bench case: Day v. Edwards, 5
Term Reports 648, 101 Eng. Rep. 361 (K.B. 25 June 1794).
45
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pled as trespass vi et armis. They also claimed that the pleading by the
plaintiff included elements of both trespass on the case and trespass vi et
armis and that these elements could not be joined in the same pleading.
The same attorney who had argued for the plaintiffs and liberality in
pleading in Day v. Edwards argued for the defendants and strict
interpretation in this case citing Day v. Edwards. The attorney for the
plaintiff argued:
Whatever might have been the event of this case on a
demurer, the Court will not now presume any thing after verdict
which can defeat the Plaintiff’s argument. Slater v. Baker and
another, 2 Wils. 359. It appears that in some cases either trespass
or case will lie.
Chief Justice James Eyre (1734-1799) reiterated that an effort should be
made to preserve the distinction of actions, but that any objection needed
to be raised earlier in the proceedings. Without reference to Slater v.
Baker, the judge applied its underlying principle by concluding that after
verdict, a declaration ought to be read with favor. He concluded that the
declaration could be construed to plead solely trespass on the case. 47
1803 - PURDY v DELAVAN - NEW YORK
In 1803, the blinded eagle eyes of the Slater case crossed the
Atlantic and appeared in the courts of New York in a dissenting opinion.
The plaintiff alleged that the defendants had engaged in trespass and in
conspiracy, when they burned down his barn. The parties had arbitrated
the case and the arbitrator ruled in favor of the defendants. The plaintiff
proceeded with a lawsuit and the jury ruled in favor of the plaintiff. On
appeal the court ruled two to one that the arbitration was conclusive and
ordered a new trial that would honor the arbitration. Chief Justice Lewis
dissented. He did not consider the arbitration conclusive and went on to
address objections to the pleading in the court case:
The citation for the 1796 English common pleas case: Turner v.
Hawkins, 1 Bos. & Pul. 472, 126 Eng. Rep. 1016 (C.B. 20 Apr. 1796).

47
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But what puts this question at rest, in my opinion, is, that after
verdict the court never will, in a case where the line is so nicely
drawn, inquire whether the facts will warrant trespass or case.
Such was the decision in Slater v. Baker and Stapleton (2 Wils.
359), recognized in Scott v. Shepperd [sic] (2 Bl. Rep. 897), by
Blackstone, J., who, while he differed in opinion from his
brethren, declared, that after verdict, the court will not look with
eagle eyes to spy out a variance. 48
1808 - TAYLOR v. RAINBOW - VIRGINIA
In 1808, the Supreme Court of Appeals of Virginia addressed the
shooting of Mr. Rainbow, which had resulted in the loss of his leg by
amputation. Rainbow sued claiming trespass on the case. He won in the
trial court and at the first appellate level. The defendant claimed in the
Supreme Court that the suit should have been brought as trespass vi et
armis. The Virginia Supreme Court reversed the judgment fInding that it
should have been trespass vi et armis. In his opinion, Justice St. George
Tucker (1752-1827) called the Slater case “a much more modern case”
and analyzed it in detail:
There are some cases where one may have either trespass vi et
armis, or an action upon the case, at his election; as in Wheatly v.
Stone, Hob. 180; Tiffyn v. Wingfield, 3 Cro. 325, and in a much
more modern case, Slater v. Baker and Stapleton, 2 Wils. 362,
which is certainly a very strong one --being a special action on the
case for unskilfully breaking and disuniting the callus of the
plaintiff's leg, after it had been set, and the callus formed. The
plaintiff declared upon their undertaking the cure of his leg, which
had been broken and set, and the callus of the fracture formed;
and that, not regarding their promise, &c. they had ignorantly and
The citation for the 1803 New York case: Purdy v. Delavan, 1 Cai. R.
304, 323 (N.Y. Aug. 1803). “Cai.” Is an abbreviation for CAINES’ TERM
REPORTS.
48
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unskilfully broke it, &c. And after verdict it was objected, that it
ought to have been trespass vi et armis; but it was answered by
the Court, that it was ignorance and unskilfulness to do contrary
to the rule of practice in the profession, for which this action
would lie, and the plaintiff had judgment. The plaintiff, in this
case, having declared upon a special undertaking to cure his leg,
seems to have been entitled to his action founded upon that
undertaking, although the means made use of to effect a cure
might have been such, as, if not founded upon a previous
contract, and consent on the part of the plaintiff to submit to
whatever they might think proper to be done for his cure, might
have amounted to a violent breach of the peace. As, suppose a
surgeon called in to amputate a leg, should do it in the wrong
place, or so unskilfully, as to render a second amputation in
another part indispensably necessary; although the cutting off the
leg would, without the patient's consent, well have justified an
action of trespass vi et armis, yet, being done with his consent, and
in the way of his profession and undertaking, an action of trespass
on the case, (founded upon his ignorance and unskilfulness in
performing what he had undertaken,) would seem to be the
proper remedy, and not trespass vi et armis. But, where there is
no such undertaking or agreement on the part of the defendant,
nor any consent or agreement on the part of the plaintiff, the
distinction as laid down by Lord Ch. J. Raymond, in the case of
Reynolds v. Clarke, 2 Ld. Raym. 1402, and 1 Strange 634, is, that,
where the act done is, in itself, an immediate injury to another's
person or property, there trespass vi et armis will lie; but where
the act is not immediately injurious, but only by consequence, and
collaterally, there no action of trespass vi et armis will lie, but a
special action on the case for the damages consequent on such act.
This distinction is adopted by Judge Blackstone in his
Commentaries, vol. 3, p. 123. [underlining added] 49

49

Taylor v. Rainbow, 2 Hening & Munford (Va) 423, 437-438 (May 1808).
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1811 - WALKER v. LONG - PENNSYLVANIA COURT OF
COMMON PLEAS
In 1811, an intermediate appellate court in Pennsylvania was
presented with a case of whether to grant a new trial in a case seeking an
accounting between former partners in a tallow-chandler business. The
court granted the new trial on conditions. One of the attorneys made the
points that:
…though the form of the action should be wrong, yet, if it
clearly appeared that upon the whole no injustice had
been done to the defendant: or if it clearly appeared that
the plaintiff could, by another form of action, recover all
he had got by this verdict, the court would not grant a new
trial.(a)
The reporter added the footnote (a) that cited to the Slater case among
others. 50
1820 - BENDON V. MANNING - NEW HAMPSHIRE
In 1820, the New Hampshire Supreme Court cited Slater v.
Baker for a different issue of pleading and proof in a non-medical case. It

ruled that when a breach of a promise resulted in injury, the plaintiff could
plead assumpsit or special action on the case. If assumpsit were pled, then
a contract needed to be pled and proved, including some consideration
for the promise, such as payment before the promise. The court pointed
out that if special action on the case had been plead as in Slater v. Baker,
then it would be an action for misfeasance, and no contract (and no
consideration) would have to be pled and proved. Since assumpsit had
been pled and no consideration was proved, the plaintiff lost.

Walker v. Long, in Peter A. Browne, REPORTS OF CASES ADJUDGED IN
THE DISTRICT COURT FOR THE CITY OF COUNTY OF PHILADELPHIA
AND THE COURTS OF COMMON PLEAS IN PENNSYLVANIA (Philadelphia:
50

John Binns 1813), 125, at 132.
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This is a curious case because other authors of the time
considered assumpsit to be a type of trespass on the case. Some
commentators, such as Charles Petersdorf in 1821, described Slater v.
Baker as a case of special assumpsit. 51
OTHER CASE REPORTS MENTIONING SLATER V.
BAKER INVOLVING PLEADING ISSUES
Year

Case name

Court

1820

Knights v.
Quarles
Percival v.
Hickey
Cotteral v.
Cummins
Case and
Davis v.
Marks
James v.
Caldwell
Wright v.
Greer
Clafin v.
Wilcox
Garland v.
Davis
Hurd v.

England C.P.
N.Y. Sup.
Ct. Jud.
Pa. Sup Ct.

1820
1821
1825
1834
1834
1846
1846
1853

Were strict
pleading
rules
followed?
No, due to
waiver
No

Citation

Ohio Sup.
Ct.

Yes

4 B. Moore
532
18 Johns.
257
6 Serg. &
Rawle 343
2 Ohio 169

Tenn. Sup.
Ct.
Vt. Sup. Ct.

No

15 Tenn. 37

Yes

6 Vt. 151

Vt. Sup. Ct.

No

18 Vt. 605

U.S. Sup.
Ct.
Vt. Sup. Ct.

Yes

45 U.S. 131

No

25 Vt. 116

No

Bendon v. Manning, 2 N.H. 289 (1820). The 1821 comment by
Petersdorf is in Charles Petersdorf, A PRACTICAL AND ELEMENTARY
ABRIDGEMENT OF THE CASES (New York: W.R.H. Treadway 1821), vol.
XIV, 764. It was reprinted in the new edition of the book in 1831.
51
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1870

Rutland &
Burlington
Railroad Co.
Ricker v.
Freeman

N.H. Sup.
Ct.

No

50 N.H. 420

4. THE STANDARD OF CARE IN MEDICAL
MALPRACTICE CASES
In some nominate reports in England, compilers added notes
about cases. One such note mentioning Slater v. Baker was in Campbell’s
report of the 1810 case of Lipscombe v. Holmes. It addressed standard of
care.
But a surgeon is liable for ignorance, as well as for negligence.
Slater v. Baker, 2 Wils. 359. Seare v Prentice, 8 East, 348. Bull.
N.P. 73. 52
Starting in the eighteenth century American court decisions were
collected into publications generally called reporters. For major cases the
editors added notes discussing related cases. In several such notes
discussing the standard of care of physicians and surgeons, Slater v. Baker
was discussed. Some examples include:

Contract of physician for professional services, 1 LAWYERS

REPORTS ANNOTATED 719 (Nov. 1888) [annotation to Nelson v.
Harrington, 72 Wis. 591, 40 N.W. 228 (Nov. 8, 1888)].
Negligence, what constitutes, 2 LAWYERS REPORTS ANNOTATED
587 [annotation to State use of Janney v. Housekeeper, 70 Md.
162, 16 A. 382 (Jan. 10, 1889)].
The quotation from Campbell regarding the Lipscombe case is from:
Baron John Campbell, REPORTS OF CASES DETERMINED AT NISI PRIUS
… 1809-1811 (London: A. Strahan 1811).
52
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Degree of care and skill which a physician or surgeon must
exercise, 101 Iowa 640, 37 LAWYERS REPORTS ANNOTATED 830
[Annotation to Whitesell v. Hill, 66 N.W. 894 (1896), on

rehearing, 101 Iowa 629, 70 N.W. 750 (Apr. 10, 1897)].
Liability of physicians and surgeons for negligence, 48 AMERICAN
DECISIONS 481, 483 (1910)
[annotation to Howard v.
Grover, 28 Me. 97 (1848)]
Physicians who offer themselves to public as practitioners, 59
AMERICAN DECISIONS 396-397 (1910) [annotation to Leighton v.
Sargent, 27 N.H. 460 (Dec. 1853)].
Professional services; contract of physician construed, 11
LAWYERS REPORTS ANNOTATED 700 (Extra annotated edition
of 1913) (1915) [annotation to Kuhn v. Brownfield, 34 W. Va.
252, 12 S.E. 519 (Feb. 4, 1890)].
In several cases, the judges explicitly cited Slater v. Baker. These
cases include the following:
1807 - SEARE v. PRENTICE - KING’S BENCH - ENGLAND

In 1807, the King’s Bench was presented with a malpractice case
for alleged negligent treatment of a dislocated elbow and fractured arm
that had been caused by falling off a horse. The jury gave a verdict for the
defendant under directions from the presiding judge. The judge ruled that
unskillful treatment was not sufficient; negligence must be proven. The
judge concluded that there was proof of want of skill, but not of
negligence. The plaintiff moved for a new trial, claiming that the Slater
case had established that ignorance and unskillfulness was sufficient.
And he referred to Slater v. Baker, to shew that an action lay
against a surgeon for ignorance and unskillfulness in his
profession…
The full court, in an opinion by Lord Chief Justice Ellenborough (17501818), concluded that Slater v. Baker and other authorities had established
that “an ordinary degree of skill is necessary for a surgeon who undertakes
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to perform surgical operations” and that this is implied in his undertaking
the care of the patient. However, the court concluded that there was no
evidence of want of skill in this case, so the jury verdict was left in place. 53

53

Seare v. Prentice, 8 East. 348, 349, 103 Eng. Rep. 376 (K.B. 29 Apr.

1807).
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1811 - LIPSCOMBE v. HOLMES - KING’S BENCH ENGLAND
In 1811, a nominate case book by Baron John Campbell was
published. One of the reported cases was an 1810 King’s Bench case in
which a medical practitioner sued to collect payment for his services. The
rule at the time was that physicians were not permitted to sue for their
fees, while surgeons were not barred from doing so. In the case a person
who had held himself out as a physician, but did not have a diploma,
sought to sue as a surgeon. The court ruled that by passing himself off as a
physician, he was subject to the rule barring suits for fees. However, the
defendant had waived this objection by actions he had taken earlier in the
proceedings. The parties agreed to “withdraw a juror,” which meant the
case was dismissed and probably settled.
The reporter added a footnote that included:
But a surgeon is liable for ignorance, as well as for negligence.
Slater v. Baker, 2 Wils. 359… 54
1828 - SUMNER V. UTLEY - CONNECTICUT
In the 1828 Connecticut Supreme Court case of Sumner v. Utley
a physician alleged defamation. The court set a standard for malpractice
that would have made suits against physicians difficult:
…nothing short of gross ignorance and want of skill, will authorize
a suit against a practising physician. Slater v. Baker & al. 2 Wils.
359. Seare v. Prentice, 8 East 342. 55
The citation for the 1811 English King’s Bench case: Lipscombe v.
Holmes, 2 Campbell 410 (K.B. 14 May 1810). The related reporter note

54

is from John Campbell, REPORTS OF CASES DETERMINED AT NISI PRIUS
(London: A. Strain 1811), Vol. II, 443.
55
Sumner v. Utley, 7 Conn. 257, 259 (July 1828).
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1832 - LANDON v. HUMPHREY - CONNECTICUT
In 1832 in Landon v. Humphrey, a case alleging negligence in
vaccination, the Connecticut Supreme court addressed the standard of
care of practitioners and backed away from the strict standard stated in
Summer v. Utley without acknowledging it was doing so. The word “gross’
disappeared from the standard.
The doctrine in 3 Bla. Comm. 165. is, that any one, who
undertakes any office, employment, duty or trust, contracts to
perform it with integrity, diligence and skill; and if by the want of
either of those qualities, any injury accrues to individuals, they
have their remedy in damages, by special action on the case. This
is the doctrine in Slater v. Baker, 2 Wils. 359. Seare v. Prentice, 8
East 353, and Sumner v. Utley, 7 Conn. 257, 263. It is believed,
that all the elementary treatises agree, substantially. The case was
put to the jury as favourably for the defendant as the law would
justify. 56
1851 - ALDER v. BUCKLEY - TENNESSEE
In 1851, the highest court of Tennessee decided a case, Alder v.
Buckley, concerning when a surgeon is entitled to payment. The court
discussed the standard of surgeons:
The court charged the jury to the effect that if the
operation was of service to the patient, and he did well and
recovered, the surgeon was entitled to compensation, though it
was not performed with the highest degree of skill, or might have
been more skilfully performed by others. But that if the operation
were so unskilfully performed as to be of no service to the patient,
the surgeon would not be entitled to recover.
We are not prepared to say that this charge is erroneous.
56

Landon v. Humphrey, 9 Conn. 209, 216 (June 1832)
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It is certain that the highest degree of skill is not
necessary. The surgeon undertakes for a due and proper degree
of skill and diligence in his profession, and for the employment of
these he is entitled to a reasonable compensation. His right to
recover does not depend upon the fortune of the case, whether it
be good or bad, but upon the skill, diligence, and attention
bestowed. On the contrary, if the patient suffer injury by reason of
the want of skill or diligence in the operation or treatment or from
such cause derive no benefit therefrom, in either case the surgeon
is not entitled to any compensation, but is liable in damages for
the maltreatment and the negligence. The same may be said of
other professions and vocations in which skill and diligence are
required. Seare v. Prentice, 8 East. 350. Duncan v. Blundell, 3
Stark. 6; 2 Wils. 359; Chitty on Con. 165; Com. on Con. 246.
We think that the charge of the judge is, in substance,
conformable to the rules as we have stated it. For he says, if the
operation were so unskilfully performed as to be of no service to
the patient, the surgeon would not have right to recover. It
certainly required some degree of skill in anatomy and surgery to
perform an operation of the kind, and the success that attended it,
though not conclusive, is a circumstance from which the skill may
be inferred. The instruments employed, drawn from other
vocations not the most congenial for the special occasion, were
certainly unusual and extraordinary for such a purpose. But we
are not to infer from this circumstance alone that the surgeons had
not sufficient art and skill in the use of them. Besides, it is possible
that the delay necessary to procure proper instruments might have
been fatal to the patient. 57

57

Alder v. Buckley, 31 Tenn. 69 (Sep. 1851).
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1853 - LEIGHTON v. SARGENT - NEW HAMPSHIRE
In 1853, in Leighton v. Sargent, the highest court of New
Hampshire cited Slater v. Baker, in stating the standard of care of
physicians and surgeons:
This principle of the common law, as to the engagement of the
professional man for a reasonable degree of skill and no more is
well settled … in the case of physicians and surgeons, in Seare v.
Prentice, 8 East., 347; Slater v. Baker, 2 Wils. 359… 58
1858 - GRAHAM v. GAUTIER - TEXAS
In 1858, in Graham v. Gautier, the Texas Supreme Court cited
Slater v. Baker as authority for the standard of care:
Apothecaries and surgeons could maintain actions for their
medicines and services, and were liable to be sued for any damage
resulting from a want of ordinary care, diligence and skill in their
professional employment. Slater v. Baker, 2 Wilson, 359; Seare v.
Prentice, 8 East, 347; 4 id. 448. 59

TWENTY-FIRST CENTURY REFERENCES TO
SLATER V. BAKER
Historians, ethicists, lawyers, courts and others have cited Slater v.
Baker in their writings for nearly 250 years. Over 190 of the writings were
published from 2000 to 2016. In 2015, Slater v. Baker was cited in the
New Jersey Supreme Court decision of Jarrell v. Kaul. In the 2016
reprint of his 2015 book, Leroy C. Edozien referenced Slater v. Baker:
60

Leighton v. Sargent, 27 N.H. 460 (Dec. 1853).
Graham v. Gautier, 21 Tex. 111 (1858).
Jarrell v. Kaul, 223 N.J. 294 (29 Sep. 2015). Discussed in Marc D.
Ginsberg, Informed consent: No longer just what the doctor ordered,
58
59
60

AKRON L. REV. 52(1): 49 (2018).
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One of the earliest legal references to consent appears to be the
1767 case of Slater v. Baker and Stapleton where the courts
imposed liability on a surgeon who failed to obtain consent. 61
A 2018 law journal article stated:
In the eighteenth century, the English common law began to
define and enforce obligations of the physician to respect a right
to bodily integrity through battery theories of liability. This
evolved through case law, notably Slater v. Baker & Stapleton,
which gave notice to physicians-consent was not a mere moral
musing, but a legal obligation. 62
Reference to Slater v. Baker continues today.

Leroy C. Edozien, SELF-DETERMINATION IN HEALTH CARE (London
& New York: Routledge 2016), 53. Edozien is a lawyer and physician who
is a lecturer at the University of Manchester, England, and a consultant
obstetrician and gynaecologist.
62
Laurel Hattrix, Expanding notions of self-determination: International
customs of informed consent in medical experimentation pre-1945, CHI.
J. INT'L L. 19(1):145, 187 (Summer 2018) [However, at 165, the article
repeats the incorrect statement that the steel contraption was used to
stretch the leg and led to further injury - see discussion in
MONOGRAPHS #2 and #8].
61
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ADDENDUM 1
EXAMPLES OF SIX OTHER USES OF SLATER V.
BAKER
1. USE OF EXPERT MEDICAL TESTIMONY TO
ESTABLISH THE STANDARD OF CARE
Slater v. Baker is referenced in the discussion of the use of expert
medical testimony to establish the standard of care in: B. Sonny Bal, The
expert witness in medical malpractice litigation, CLINICAL
ORTHOPAEDICS AND RELATED RESEARCH, 467 (2): 383-391 (Feb. 2009)
[“The need for professionals to testify in medical litigation has its origins in
English common law. In the 1767 English case of Slater v. Baker and
Stapleton, the concept of professional standard was established; physicians
and surgeons were to be judged by “the usage and law of surgeons…the
rule of the profession as testified to by surgeons themselves”]; Jerry J.
Phillips, TORT LAW: CASES, MATERIALS, PROBLEMS (1997), 342 [“From
the first reported malpractice cases, it has been clear that the predominant
standard is "custom," which must be established through expert testimony.
Slater v. Baker & Stapleton…”]; Joel B. Teitelbaum & Sara E. Wilensky,
ESSENTIALS OF HEALTH POLICY AND LAW (Third Edition) (Burlington
MA: Jones & Bartlett Learning 2016), 237, 252 [“a patient looking to hold
a physician legally accountable for substandard care had to prove that the
doctor violated the customs of his own profession, as determined by other
professionals within the profession.” “One of the most commonly cited
English cases for this rule is Slater v Baker and Stapleton..”].

2. ROLE OF JURY IN DETERMINING THE
STANDARD OF CARE BASED ON THAT EVIDENCE
Slater v. Baker is used in the discussion of the role of the jury in:
Kenneth Allen de Ville, MEDICAL MALPRACTICE IN NINETEENTHCENTURY AMERICA: ORIGINS AND LEGACY (New York and London:
New York University Press 1990), 159-160 [“Slater granted juries the
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important role of determining “questions of fact” such as what constituted
carelessness and what were the standards and practices of the medical
profession at large.”]

3. THE ADMISSIBILITY AND USE OF TESTIMONY
ABOUT REPUTATION
Slater v. Baker is used in the discussion of the admissibility and
use of testimony about reputation in: Carpenter v. Blake, 60 Barb 488
(N.Y. Sup. Ct. 4th Dept. May 1, 1871), rev'd on other grounds, 50 N.Y.
696 (Dec. 24, 1872); 10 Hun. 358 (N.Y. Sup. Ct. 4th Dept. April 1877),
aff'd, 75 N.Y. 12 (Nov. 12, 1878). In the 1871 ruling, the court overruled
all objections and affirmed the judgment for the patient. On the issue of
evidence of reputation the 1871 decision stated: “Evidence of the
reputation and standing of the defendant as a surgeon was received
without objection, in Slater v. Baker, (2 Wils. 359.) When it is proved that
the surgeon has omitted altogether the established mode of treatment, and
adopted one that has proved to be injurious, evidence of skill, or of
reputation for skill, is wholly immaterial.” A higher court reversed on
other grounds. The plaintiff won again at a second trail and that judgment
was upheld. Other sources include R. Vashon Rogers, The LAW AND
MEDICAL MEN (Toronto Canada: Carswell & Co. 1884), 71-72; A. J.
Vinje, The civil liability of physicians for malpractice, CENTRAL LAW
JOURNAL, 27(24):567, at 573 (Dec. 14, 1888); American Straw Board Co.
v. Smith, 94 Md. 19, 50 A. 414 (Nov. 21, 1901).

4. PAYMENT OF PHYSICIANS AND SURGEONS AS
NOT DEPENDENT ON A SUCCESSFUL OUTCOME
Slater v. Baker is used in the discussion of the role of outcome in
the payment of physicians and surgeons in: Alder v. Buckley, 31 Tenn. 69,
70-71 (Sep. 1851);
Ely v. Wilbur, 49 N.J.L. 685, 10 A. 358 (June 15,
1887).

5. PROOF OF A JOINT UNDERTAKING
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Slater v. Baker is used in the discussion of the proof of a joint

undertaking. Express proof was not required. Acting together was
sufficient. John Kells, A GENERAL INDEX TO THE MODERN REPORTERS
RELATIVE TO THE LAW OCCURRING AT TRIALS BY NISI PRIUS (Dublin:
George Grierson 1797), Vol. 1, 460 [“In an action upon the case against
two, upon a joint undertaking to cure the plaintiff's leg, it was proved they
both acted together, and held sufficient evidence of their joint undertaking
without any express proof of a joint undertaking. Slater v. Baker. [ 2
Wilson] 361”]. Charles Viner, A ABRIDGMENT ABLE [SIC] MODERN
DETERMINATIONS IN THE COURTS OF LAW AND EQUITY; BEING A
SUPPLEMENT TO VINER’S ABRIDGMENT (London: G.G.J. and J.
Robinson and others 1801), Vol. 4, 314 [“Special action on the case
against a surgeon and apothecary, for unskillfully disuniting the callus of
plaintiff 's leg. The declaration laid the undertaking to cure as joint. The
court were of opinion that the apothecary, who was first sent for, declining
to act alone, and attending in concurrence with the surgeon every time any
thing was to be done, and assisting him in doing it, was sufficient evidence
of a joint undertaking, and an express joint contract need not be proved.
Slater v. Baker and Stapleton, C. B. 2 Wils. 359.“]. This does not appear
in the 1791 edition of Viner’s abridgment.

6. ROLE OF CONTRACT AND QUASI-CONTRACT
IN PROFESSIONAL LIABILITY
Slater v. Baker is used in the discussion of the role of contract and
quasi-contract in professional liability, e.g.: Joseph Chitty, A PRACTICAL
TREATISE ON PLEADING AND ON THE PARTIES TO ACTIONS AND THE
FORMS OF ACTIONS (London: W. Clarke & Sons & J. Butterworth 1809),

89-92 [“The breach of all parol or simple contracts, whether verbal or
written, or express or implied, or for the payment of money, or for the
performance or omission of any other act, is remediable by action of
assumpsit…. Assumpsit also lies… against surgeons,… for neglect or other
breach of duty.” This entry is also in the first American edition published
in New York by R. M. M’dermut in 1809, pages 89-92. Joseph Chitty was
a writer of many treatises on English law. Samuel Comyn, A TREATISE OF
THE LAW RELATIVE TO CONTRACTS AND AGREEMENTS NOT UNDER
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SEAL (New York: Gould and Banks 1819) (Second American Edition),
363-364 [“Indeed, if a surgeon or apothecary is employed to attend a
person in illness, the law implies a promise or contract that he will use
diligence and skill in the discharge of his duty; if therefore he is guilty of
any unskilfulness or negligence in the treatment of the patient, he is liable
to an action for damages; and the plaintiff may declare either in case for
the tort, or in assumpsit. Thus, in the case of Slater v. Baker and
Stapleton, 2 Wils. 359] which was an action of assumpsit,…]; William
Blackstone, COMMENTARIES ON THE LAWS OF ENGLAND (New edition
with notes by Joseph Chitty) (London: William Walker 1826), Vol. iii, 122
[“The injuries to health are of two descriptions:—1st. By breach of
contract, express or implied. 2d. By some tortious act unconnected with
contract. Those of the first descriptions are occasioned by the misconduct
of a medical man, or the sale of unwholesome food. 1st. Misconduct of
Medical Men. -— The law implies a contract on the part of a medical man,
as well as those of other professions, to discharge their duty in a skilful and
attentive manner, and the law will grant redress to the party injured by
their neglect or ignorance, by an action on the case, as for a tortious
misconduct. … 2 Wils. 359.]; Francis Hilliard, THE LAW OF TORTS AND
PRIVATE WRONGS (1864), 254 [“The implied contract of a surgeon is not
to cure, but to possess and employ, in the treatment of a case, such
reasonable skill and diligence as are ordinarily exercised in his profession,
by thoroughly educated surgeons;…” citing Slater v. Baker.]. See Bendon
v. Manning (N.H. 1820) in the section 3 of this MONOGRAPH for a
court decision involving this issue.
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JONATHAN WATHEN’S CONDUCTOR - A
HEAVY STEEL THING THAT HAD TEETH
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations or images. The owner retains the
copyright, if any, in quotations or images.

THE CONDUCTOR
At the trial Baker and Stapleton were accused of deliberately
disuniting the callus that had formed in Slatter’s leg (rebreaking it) without
his consent. The court concluded that they had done this in order to use a
new device on the leg. At trial an unidentified woman witness described
the device as a “heavy steel thing that had teeth.”
The “heavy steel thing that had teeth” sounds like a medieval
torture device. The device was simply a brace - a minor modification from
braces that had been used before. There was no steel in the device; it was
made of tin, brass, and leather. The “teeth” were used to adjust the length
of the brace.
A respected surgeon, Jonathan Wathen, invented the brace, which
he called the Conductor. There is no indication that anyone demonstrated
the device in court or even presented an accurate description of the brace.
An engraving of the Conductor appears on the next page:
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The engraving on the prior page is from the first edition of Wathen’s
pamphlet about the Conductor published in 1767. 1

Slater v. Baker states “for anything that appears to the court this
was the first experiment made with this new instrument.” After assuming
that it was the first experiment with the device, the court characterized the
experiment as “a rash action, and he who acts rashly acts rashly acts
ignorantly.” It concluded that Baker had acted “contrary to the known rule
and usage of surgeons.”
The court was apparently not aware that the instrument was a
minor variation on existing braces or that a recognized surgeon, Jonathan
Wathen, had invented the instrument, or that it was in use by other
surgeons. Had the court been fully informed, it is difficult to see how it
could have concluded the use of the device was rash or contrary to the
practice of surgeons.
Some commentators in the nineteenth and twentieth centuries
misread Slater v. Baker to mean that the device was used to disunite the
callus. 2 They did not have the benefit of Baker’s Report or of an actual
Jonathan Wathan, THE CONDUCTOR AND CONTAINING SPLINTS
(London: J. & F. Rivington 1767). The image is from a pdf of the first
edition from the U.S. Surgeon General’s Library. Another version of this
image appears at Wellcome Library no. 23361i.
T. Bonnor del et sculp. is printed in the corner of the engraving. Del was
an abbreviation of delineavit. Sculp was an abbreviation of sculpsit. Thus,
del et scup. meant drawn and engraved by. “T. Bonnor” was the
prominent draftsman and engraver Thomas Bonnor (c.1743-c.1812).
Robert Edmund Graves, Bonnor, Thomas, DICTIONARY OF NATIONAL
BIOGRAPHY, 1885-1900 (New York: Macmillan & Co. 1886), Vol. 5, 362.
2
Examples of commentators claiming that the device was used to disunite
the callus include Frederick Walford, A TREATISE ON THE LAW
RESPECTING PARTIES TO ACTIONS (London: Saunders And Benning
1842), 570; Harry J. Keaton, Physicians and Surgeons: Malpractice:
1
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image of the device. The testimony reported in Slater v. Baker clearly
states that the cracking of the callus occurred when “Baker took up the
plaintiff’s foot in both of his hands… and Stapleton took the plaintiff’s leg
upon his knee…” There is no report in Slater v. Baker that the instrument
was used to disunite the callus. There is no testimony regarding any injury
from the use of the instrument. What is known about the device and its
use from sources outside Slater v. Baker confirms that the instrument
could not have been used to disunite the callus and did not cause injury.

THE CONDUCTOR - BEFORE THE SLATTER TRIAL
Some time before June 1766, Wathen invented the Conductor
that Baker used in that month on Slatter. Daniel Masemore (c. 17081775), a tinman in Old Bethlehem in London, fabricated the Conductor.
Old Bethlehem was located across Bishopsgate Street from Devonshire
Street where Wathen lived.
It is not known how Baker and other surgeons learned of the
device in 1766. Presumably Wathen took steps to inform some London

Liability for Medical Experimentation, 40 CAL. LAW REV. 159, 160
(1952); Irving Ladimer, Human experimentation - medicolegal aspects,

NEW ENGLAND JOURNAL OF MEDICINE, 257:18, 19 (July 4, 1957);
Patrick D. Halligan, The standard of disclosure by physicians to patients:
Competing models of informed consent, LOUISIANA LAW REVIEW,
41(1):17, 18 (Fall 1980). See also Kenneth Allen de Ville, Medical
Malpractice in Nineteenth-Century America: Origins and Legacy (New
York and London: New York University Press 1990). Another
commentator has claimed that Baker used the device “to stretch the limb.”
Kenneth Allen de Ville, MEDICAL MALPRACTICE IN NINETEENTHCENTURY AMERICA: ORIGINS AND LEGACY (New York and London:
New York University Press 1990). 159. There is no support in Slater v.
Baker or Baker’s Report for de Ville’s assertion. Baker’s Report is
Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768).
[Wellcome Library (MS. 1037)].
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surgeons of the instrument. In 1765 the maker of another new device - a
leather bougie (a thin flexible device for insertion into a body passage) offered free samples to hospital surgeons:
And that the great Utility of this Invention may be more publicly
known, the author hereby offers three or four of the said Bougies
gratis, to every Hospital Surgeon within seven Miles of the Royal
Exchange. 3
It is possible that Wathen had provided one or more of his devices to St.
Thomas’s Hospital in a similar fashion. It is not known where Baker
obtained the device used on Slatter in 1766. It is possible that Baker had
one or more of the devices at his home. It is possible that he obtained it
from St. Thomas’s Hospital. The third possibility is that it was obtained
directly from Wathen or his fabricator Masemore.
Wathen published his first pamphlet about the Conductor in
April 1767. 4 He stated that the initial application of the device was by Mr.
Gervais, house surgeon at St. George’s Hospital. Wathen wrote that the
device had also been used by Caeser Hawkins and Thomas Gataker
(surgeons at St. George’s Hospital), Thomas Baker, and Joseph Warner
(surgeon at Guy’s Hospital). The device was in regular use at St. George’s
Hospital. William Hunter also stated that the device was of great
importance. Caesar Hawkins (1711-1786) had been serjeant surgeon to
King George II. Thomas Gataker (d. 1768) was surgeon extraordinary to
King George III. Joseph Warner (1717-1802) was later Master of the

LONDON EVENING POST, 19 Oct. 1765, 2; PUBLIC ADVERTISER
(London), 9 Nov. 1765, 3.
4
FIRST EDITION: Jonathan Wathan, THE CONDUCTOR AND
CONTAINING SPLINTS (First edition) (London: J. & F. Rivington 1767);
THE CRITICAL REVIEW, OR ANNALS OF LITERATURE, 24:217 (Sep.
1767). The April date for the first edition comes from an advertisement in
ST JAMES’S CHRONICLE, OR THE BRITISH EVENING POST (London), 7-9
Apr. 1767.
3
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Company of Surgeons. William Hunter (1718-1783) was the famous
anatomist and physician.
“Mr. Gervais” apparently referred to Richard Jervis (c. 1740-1817)
who was a house surgeon at St. George’s Hospital at that time. Jervis
confirmed his role as house surgeon in testimony in two criminal trials in
1766-67. House surgeons were surgeons who were no longer pupils but
not yet full-fledged staff members. They performed extensive hospital
duties without pay (and without paying a pupil’s fee) to have additional
experience with patient care. Apparently an additional duty (or privilege)
was to make trials of new instruments, which was done with the support of
senior surgeons at the hospital. After completing his training, Jervis
returned to his hometown of Lutterworth, where he practiced as a surgeon
and apothecary. 5

The information about Richard Jervis is from CITY OF WESTMINSTER
CORONERS: CORONERS’ INQUESTS INTO SUSPICIOUS DEATHS, 2nd
January 1767 - 30th December 1767, image 259 of 723 (21 Apr. 1767) LL
ref: WACWIC652070259; and 3rd January 1766 - 29th December 1766,
image 242 of 686, (8 Apr. 1766), LL ref: WACWIC652060242, both
posted at www.londonlives.org; William Bailey, BAILEY'S BRITISH
DIRECTORY; OR, MERCHANT'S AND TRADER'S USEFUL COMPANION, FOR
THE YEAR 1784 (London: J. Andrews 1784), Vol. 2, 403; Monumental
transcriptions St. Peter’s Church Oadby, Leicestershire, posted at
www.leicestershirevillages.com/uploads/ 852920e4203faa840994213. pdf
[“Sacred to the memory of RICHARD JERVIS Surgeon formerly of
Lutterworth. He died April the 7th 1817 aged 77 years.”]; Will of Richard
Jervis, Oadby, Leicestershire, England, probated 15 Jan. 1818, National
Archives, Kew, England. PREROGATIVE COURT OF CANTERBURY AND
RELATED PROBATE JURISDICTIONS: WILL REGISTERS; Class: PROB 11,
Piece 1600. The role of house surgeons is described in Susan C.
Lawrence, CHARITABLE KNOWLEDGE: HOSPITAL PUPILS AND
PRACTITIONERS IN EIGHTEENTH-CENTURY LONDON (Cambridge:
Cambridge University Press 2002), 130.
5
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In his pamphlet, Wathen described the Conductor as primarily a
device to put on a newly fractured leg while a patient was being transported
from the scene of the incident to where he would be treated. Baker
acknowledged in his report that he was proposing to use the device for a
different purpose than “it is recommended by the Inventor.” Thus, at the
time of the use on Slatter, the use was what today would be called an offlabel use. In his pamphlet, Wathen mentioned additional uses of the
device, making Baker’s proposed use no longer an off-label use. Wathen
stated in his pamphlet that he knew Baker had used the device, so he was
likely aware of how Baker had used the device and was ratifying that use.
A review of the first edition, published in the MONTHLY REVIEW,
1767, was very favorable, beginning: “It is
with pleasure that we receive the invention of any mechanical contrivance
to diminish the pain which necessarily attends many of the chirurgical
processes.”6

OR, LITERARY JOURNAL in July

THE CONDUCTOR - AFTER THE SLATTER TRIAL
In August 1767, after the Slatter trial, Wathen published a new
edition of his pamphlet on the Conductor. 7 A new preface was added. He
does not mention the Slatter case, but in the preface he hints that he is
aware of the legal problems that arose from use of his conductor:
Besides, the Reputation of the Individual is somewhat hazarded
by New Applications… [p. iii]
I …should in all Probability have confined this Invention to my
own Practice, and deprived the Public of all benefits, had I not
MONTHLY REVIEW, OR, LITERARY JOURNAL, 37:77 (July 1767).
SECOND EDITION: The citation for the second edition is Jonathan
Wathen, THE CONDUCTOR, AND CONTAINING SPLINTS (Second edition)
(London: J. & F. Rivington 1767). The August date for the second edition
comes from an advertisement: GAZETTEER AND NEW DAILY
ADVERTISER (London), 27 Aug. 1767.
6
7
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been sheltered by the Approbation and Sanction of Gentlemen of
the highest Rank in their Profession… [p. iv]
By November 1767, Wathen’s Conductor and splints had enough
success that they were being counterfeited. A warning against counterfeits
was published in a newspaper in that month. 8
In March 1768, the East India Company sent notices to its
settlements in the East Indies that it was sending each a set of the
Conductor and containing splints and directed “you are to give such
directions to our Surgeons in regard thereto as may best promote the good
designs of the author.” 9
There were comments about Wathen’s devices in the medical
literature and public commentary. Most were favorable.
In 1767 surgeon Benjamin Gooch (c. 1707-1776) published a
second edition of his book CASES AND PRACTICAL REMARKS IN
SURGERY. He added a comment at the end of a section where he
described the use of a device for fractured legs that he had invented:
…I wish Mr. Wathen’s invention, published since these sheets
were sent to the press, may be found, upon due trial, to answer
the intentions better than mine, which I have used more than
twenty years, much to my satisfaction; and which also has been
used and approved by many of my ingenious Brethren; making
alterations and improvements as they saw occasion. … Their
machines are indeed very complex, though simplicity of
GAZETTEER AND NEW DAILY ADVERTISER, 30 Nov. 1767 [erroneously
referring to Wathen as Matthew]; GAZETTEER AND NEW DAILY
ADVERTISER, 1 Dec. 1767 [correction published].
9
BENGAL DISPATCHES 26TH APRIL 1765 TO 16TH MARCH 1768 [British
Museum, IOR/E/4/618], p. 1070; MADRAS DISPATCHES 12 JAN. 1768
TO 30 MAR 1770 [British Museum IOR/E/4/864], p. 217; GAZETTEER
AND NEW DAILY ADVERTISER, 4 May 1768.
8

TH

TH
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construction is a great excellence, and shou’d [sic] be studied as
much as possible. [underling added] 10
Benjamin Gooch was a Norfolk surgeon who later had a prominent role in
founding the Norfolk and Norwich Hospital. This demonstrates that
surgeons outside of London were aware of Wathen’s device by late 1767
and were receptive to the device.
One of the comments by a medical writer expressed concern with
using the device. In 1769, Thomas Tomlinson (d. 1811), a Birmingham
surgeon, published a collection of cases. In explaining why he had not
used Wathen’s device in a 1768 case, he wrote:
As to Mr. Wathen’s machine, I dare not apply it on account of the
contraction of the muscles, for fear of giving pain: It is useful
chiefly for removing patients. 11
In this context “removing patients” meant “moving patients.” It is
significant that he was aware of the device and believed it important
enough to discuss.

Benjamin Gooch, CASES AND PRACTICAL REMARKS IN SURGERY
(Second Edition) (Norwich: W. Chase 1767), Vol. II, 310-311. For more
information on Gooch, see A. Batty Shaw, Benjamin Gooch, eighteenth
century Norfolk surgeon, MEDICAL HISTORY, 16(1):40-50 (Jan. 1972).
11
T. Tomlinson, THE MEDICAL MISCELLANY (London: W. Nicoll 1769),
201, reprinted as The following remarkable case, GENTLEMEN’S
MAGAZINE AND HISTORICAL REVIEW, 39:440-441 (Sept. 1769). For
more information about Tomlinson, see Joan Lane, The role of
apprenticeship in eighteenth-century medical education in England, in
W.F. Bynum and Roy Porter (editors), WILLIAM HUNTER AND THE
EIGHTEENTH-CENTURY MEDICAL WORLD (Cambridge: Cambridge
Univ. Press 2002 paperback edition), 57, at 89-90.
10
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In 1769, Thomas Kirkland (1721-1798), a Leicestershire
physician, commented favorably about Wathen’s splints in his
OBSERVATIONS UPON MR. POTT'S GENERAL REMARKS ON FRACTURES:
Mr. Pugh’s long splints were made to secure both ends of the
fractured bone. Mr. Gooch, some years after, advised the same
practice; and both Mr. Wathen and Mr. Sharp have since made
an improvement, by adapting long splints to the shape of the leg. 12
In 1770, Charles White (1728-1813) also mentioned Wathen’s
devices in his CASES IN SURGERY. He added a footnote to the paragraph
describing bandaging the leg with the knee bent in a case where the patient
had a simple oblique fracture of both bones of the lower leg:
This method of treating fractures is more fully described by
Mr. William Sharp, in vol. 57 of the Philos. Trans. part 2,
1767; by Mr. Pott, in his treatise on fractures and dislocations;
and by Mr. Wathen, in his treatise intitled the Conductor, and
containing splints. The first mentioned gentleman did me the
honour, sometime ago, to send me some of his splints, which I
have made use of with great advantage to my patients. This
position of the limb is what my father constantly used in
The Kirkland quote is from his letter dated 1 Feb. 1769 in Thomas
Kirkland, OBSERVATIONS UPON MR. POTT'S GENERAL REMARKS ON
FRACTURES (London: T. Beckett & P.A. De Hiondt 1770), 4-5. For more
information about Kirkland, see Kirkland, Thomas, M.D., in the
DICTIONARY OF NATIONAL BIOGRAPHY (New York: Macmillan Co.
1909), Vol. 11, 219. Mr. Pugh was Benjamin Pugh (c.1716-1798), a
physician and man-midwife in Chelmsford, who was best known for being
the one of the earliest users of the double curved forceps and for his 1754
work TREATISE ON MIDWIFERY. A. H. McClintock, The originator of the
double-curved midwifery forceps, OBSTETRICAL JOURNAL OF GREAT
BRITAIN AND IRELAND… WITH AN AMERICAN SUPPLEMENT
(Philadelphia), 4(61):330, at 332 (Aug. 1876); LLOYD EVENING POST
(London), 23 Feb. 1798, 6.
12
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fractures of the thigh for forty or fifty years past. 13
Clearly White did not consider the treatment by Pott, Sharp and Wathen
to be significantly different.
In 1771, John Aitken (c. 1745-1790), an Edinburgh surgeon,
published a book ESSAYS ON SEVERAL IMPORTANT SUBJECTS IN
SURGERY. In the chapter Of transporting Patients with Fractures of the
Bones of their Thighs or Legs he described several devices. He concluded
the chapter with:
Mr. Wathen, an ingenious Surgeon, has described a machine,
which he calls a Conductor; purposely invented to retain fractures
of leg-bones, where it is found necessary to transport the patient.
The leg-machine above mentioned is much less cumbersome than
the Conductor, and perhaps gives greater security. 14
Thus, the Conductor was addressed, but Aitken did not favor it.
In 1771, the second edition of Wathen’s pamphlet was reprinted
as an appendix to some copies of Thomas Kirkland’s OBSERVATIONS
Charles White, An Account of an Operation successfully performed
upon a broken Leg, in which the fractured Tibia was not united, though
thirty-fix Weeks had elapsed after the Accident, CASES IN SURGERY
13

(London: W. Johnston 1770), 79 at 83. For more information about
White, see J. George Adami, Charles White: surgeon and obstetrician,
MEDICAL LIBRARY AND HISTORICAL JOURNAL, 5(1):1-18 (Mar. 1907);
White, Charles, in DICTIONARY OF NATIONAL BIOGRAPHY (New York:
Macmillan Co. 1909), Vol. 21, 33-34.
14
John Aitken, ESSAYS ON SEVERAL IMPORTANT SUBJECTS IN SURGERY
(London: E. and C. Dilly 1771), 142. For more information on Aitken,
see M.N. Kaufman, John Aitken (d. 1790) - Grinder or Scholar? J.
MEDICAL BIOGRAPHY, 11:199-205 (Nov. 2003); Aitkin, John, M.D. (fl.
1770-1790), in DICTIONARY OF NATIONAL BIOGRAPHY (London:
Smith, Elder & Co. 1885), Vol. 1, 206-207.
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UPON MR. POTT'S GENERAL REMARKS ON FRACTURES, published by T.
Becket and P.A. de Hondt. In 1781, T. Cadwell published a third
edition. 15
The 1783 edition of the ENCYCLOPAEDIA BRITANNICA
discussed the Conductor and included an engraving of the Conductor on
page 8462 in Part III of its article about Surgery.
When medical theories concerning the treatment of fractures had
changed, some authors were critical of the approaches of Wathen and
others in his era. For example, in the 1801 edition of THE PRINCIPLES OF
SURGERY by John Bell (1763-1820), the following is written:
To the shame of England, so famed for good sense and
sober judgment, our surgeons also have gone in search of new
inventions. Nothing, I believe, is more apt to estrange medical
men from simple and sensible methods than an unlucky theory;
no sooner was it observed that the spasms of the muscles were the
sole cause of the retraction of the thigh, than the observation
assumed all the importance of a theory, became the rule of all
new inventions, surgeons talked of nothing but resisting the power
of the muscles, and thought no method too harsh nor violent by
which this great object could be accomplished;… It was this
doctrine of resisting the contraction of the muscles that gave rise
to those torturing machines which were invented by Gooch,
Aitkin, and Wathen.
Surgeons having once begun to screw the limb into an
extended state, seem to have been from that moment incapable of
THIRD EDITION: The citation for the third edition is Jonathan
Wathen, THE CONDUCTOR, AND CONTAINING SPLINTS (Third edition)
(London: T. Cadell 1781). The third edition was published in June
according to an advertisement: MORNING HERALD AND DAILY
ADVERTISER (London), 8 June 1781. The third edition was reviewed in
CRITICAL REVIEW, OR ANNALS OF LITERATURE, 52:77 (July 1781) and
MONTHLY REVIEW, 66:77 (Jan. 1782).
15
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imagining any other kind of improvement except newer and more
ingenious screws. The machine of Gooch, an old and experienced
surgeon of Norwich, consists, like that of Belloq, of circulars for
the hip, knee, and ancle; one large and well padded circular
surrounds the pelvis; another embraces the thigh just above the
knee joint, and a third embraces the leg just below the knee.
Those three circulars, well padded and covered with shamoy
leather, are connected by iron rods, the rods are occasionally
lengthened by turning the screws, and the circulars being buckled
round the limb, you turn the screws in order to extend the limb.
Gooch had his apology for inventing this machine; he was too old
in practice not to have met with many real disappointments, and
he openly acknowledges (whether out of real humility we know
not, or to give importance to his discovery), that he had been
often and cruelly disappointed in trying to cure a fractured thigh.
Next to Gooch came Dr. Aitkin, whose machine is the
same, whose improvement was of the most trivial nature,
consisting in some unimportant changes in the circulars and
screws, and in adapting the machine to both thighs, when it
chances (as often it does) that both thigh bones are fractured at
once.
After him came Mr. Wathen, who, anxious to save
patients from the real injuries and dangers of being carried
awkwardly by unskilful attendants, invented a machine which he
proposes should be applied immediately to a broken limb, and
which from its preserving the limb while the patient is carried
home he calls a Conductor. It is manifest that Wathen's conductor
differs in no respect from the machines of Gooch and Dr. Aitken;
it consists, like them, of well padded circulars which buckle round
the knee and ancle; the circulars are connected with iron rods
which steady the limb, and the notches and checks on those iron
rods secure the extended posture of the limb, and being applied
above the stocking and breeches when the leg is broken, it enables
the attendants to carry the limb safely, and serves as a conductor,
and after the limb is properly bandaged and set, it may remain
about the limb as a fracture machine. But, like the machines of
MONOGRAPH #8 - Page 13 of 17

Belloq, Gooch, and Aitkin, it grasps the limb only at distant
points, as if with coarse unfeeling hands, it supports the broken
bones at their extremities only, while the general limb is left
unsupported and in air; like other machines, it has been praised
out of all measure by its inventor, and neglected by every other
surgeon; like the other complex machines, it has been forgotten
and neglected in favour of the simple splint, or the still more
unaffected practice of laying out the limb upon a pillow. This like
other inventions of the kind, is explained to us by a drawing very
nice and clean, but which, in place of being true, is a mere fiction;
in place of reminding us of a fractured limb all swollen and
disfigured, it reminds us rather of Sir John Falstaff's sarcasm on
the Prince of Wales's leg, "He wears his boot very smooth, like
unto the sign of the leg."
Nothing can be more surprising than the similarity of
those machines, unless it be the anxiety of the several authors to
be considered as the original inventors. These authors exclaim in
bitter terms against their contemporary writers, each accusing the
other of plagiarism, of stealing his invention; but their mutual
accusations are, after all, but a verification of a good old proverb,
which we need not repeat: Aitkin has in fact stolen from Gooch,
Wathen from Aitkin, and all of them have stolen from
Hildanus;… I cannot but consider him as the original inventor,
and these machines of Gooch, Aitken, and Wathen, as mere
plagiarisms. [underlining added] 16
John Bell, THE PRINCIPLES OF SURGERY (Edinburgh: T. Cadell et al.
1801), 594-597. On page 596, an engraving of the Conductor is exhibited.
For more information about Gooch and Aitken’s braces see: Benjamin
Gooch, CASES AND PRACTICAL REMARKS IN SURGERY (London: D.
Wilson & T. Durham 1758); John Aitken, ESSAYS ON SEVERAL
IMPORTANT SUBJECTS IN SURGERY (London: E. & C. Dilly et al. 1771).
16

Notes in regard to the question of priority in the use of weight extension
and extending adhesive bands, AMERICAN JOURNAL OF THE MEDICAL

SCIENCES (Philadelphia), 57: 338, at 340 (Apr. 1869). Another
contemporaneous brace is described by William Sharp in 1767 and was
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This quotation also demonstrates that the use of Wathen’s device was not
the wanton experiment that the court in Slater v. Baker asserted. It was just
another example of a device that had been used for over a century. The
Hildanus (1560-1634) referred to in the last paragraph was the father of
German surgery. He was also known by the name Wilhelm Fabry. The
last sentence in the above quotation was repeated in a medical journal
article in 1869.
It is curious that, after the above criticism of Wathen and other
contemporaneous inventors, Bell recommends using the Conductor. In
the section of the book Of carrying the patient, he writes:
Your first care is to have your patient carried with as little
injury as possible…. Now, I will venture to say, that however
excellent the machines which have been, or may be invented, as
by La Faye in the Memoir of Surgery, or by Mr. Wathen, vide
page 596, will never be at hand, and though they were, it is fit the
surgeon should know how to use the most ordinary apparatus….
you should rather, after applying small cushions of lint to the
lacerated wounds, lodge the disordered limb in a case, and for this
purpose the surgeon should be provided either with large tin cases
lined with cloth or leather, or should have by him some of those
conductors of Wathen…. [underlining added] 17
In 1845, A DICTIONARY OF PRACTICAL SURGERY included in its
entry about fractures:

possibly used on Slatter after his encounter with Baker. A letter from Mr.

William Sharp, Surgeon to St. Bartholomew’s Hospital, to James Parsons,
M.D. F.R.S. containing an account of a newly invented instrument for
fractured legs, PHILOSOPHICAL TRANSACTIONS, 57(Part I):80-87 (1767).

John Bell, THE PRINCIPLES OF SURGERY (Edinburgh: T. Cadell et al.
1801), 642-644.
17
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For information on fractures, consult particularly… Jonathan

Wathen, The Conductor and Containing Splints….2d ed. …
Lond. 1767….
18

In 1860, an article by Thomas King Hornidge (1826-1895),
Demonstrator of Anatomy at St. George’s and St. Mary’s Hospital in
London, on the general pathology of fractures, stated:
Wherever the nature of an employment engenders many
accidents of this kind, special apparatus should be provided. In
military practice, litters are indispensable; and M. Wallat
contrived an ingenious kind of box to be used in mines, where,
from the narrowness of the shaft, it is impossible to preserve the
horizontal position. Wathen, too, invented an instrument to fix
and extend the fragments during conveyance; but the utility of
such instruments is, of course, limited. [underlining added]
This was reprinted in the second English edition in 1870 and the first
American edition in 1881. 19
Thus, the Conductor was still being mentioned in the late-nineteenth
century.

Samuel Cooper, A DICTIONARY OF PRACTICAL SURGERY (From the
Seventh London Edition) (New York: Harper & Bros. 1845), 416.
19
Thomas King Hornidge, General pathology of fractures, in Timothy
Holmes (editor), A SYSTEM OF SURGERY (London: John W. W Parker &
Son 1860), Vol. 1, 769; Timothy Holmes (editor) A SYSTEM OF SURGERY
(second edition) (London: Longmans, Green & Co. 1870), Vol. 2, 50;
Timothy Holmes (editor) & John H. Packard (reviser), A SYSTEM OF
SURGERY (first American from second English edition) (Philadelphia:
Henry C. Lea’s Son & Co. 1881), Vol. 1, 487. For more information
about Hornidge, see Hornidge, Thomas King, in PLARR’S LIVES OF THE
FELLOWS ONLINE, posted at http://livesonline.rcseng.ac.uk/biogs/
E002264b.htm [accessed 17 Apr. 2016].
18
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THE STATUS OF THE CONDUCTOR UNDER
TWENTY-FIRST CENTURY U.S. FDA DEVICE
REGULATIONS
Under twenty-first century regulations in the United States, the use
of such a new device in this context would not have been considered an
experiment. Under the current regulations of medical devices by the U.S.
Food and Drug Administration (FDA), this device would be considered a
limb orthosis. Due to the minimal potential of harm to users, a limb
orthosis is classified as a Class I device exempt from premarket
notification procedures and current good manufacturing requirements of
the quality system regulations. There is no requirement of premarket
testing. The FDA regulatory requirements for informed consent apply
only to subjects of research. Since research on such devices is not
required, initial clinical uses would not be considered research unless they
were part of a formal study. 20 The use by Baker and Stapleton in this case
was clinical and not part of any formal study, so use of the device would
not constitute research. There is no regulatory requirement for consent to
clinical uses of a new limb orthosis such as Wathen’s Conductor.
This is not to say that the deliberate breaking of a leg without
consent would not have adverse legal consequences today. If that
occurred, such an action would have been a battery or possibly
malpractice. However, liability would not be based on the newness of the
device to be used after the breaking.

U.S Food and Drug Administration, CODE OF FEDERAL
REGULATIONS, Vol. 21, Part 50 Protection of Human Subjects & Section
890.3475 (Limb Orthosis).
20
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TREATMENT OF LEG FRACTURES IN MIDEIGHTEENTH CENTURY ENGLAND IN
RELATION TO RICHARD SLATTER’S INJURY
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations or images. The owner retains the
copyright, if any, in quotations or images.
When the jury deliberated in the case of Slater v. Baker and
Stapleton, it is not likely that they devoted much time to determining

proper fracture treatment. As a result of the defense strategy, the jury was
likely focused on the wrongful conduct of an unauthorized disuniting of
the callus, so that they did not have to think about the proper treatment of
fractures or what outcome could reasonably have been anticipated.
Nevertheless, since Slater v. Baker mentions disagreements concerning
fracture treatment, we will look at some of what was known about
treatment of leg fractures in 1766-1767. A complete history of such
treatment at the time will not be attempted.
Broken bones present a challenge to humans. It has long been
known that if broken bones can be realigned, if the bones can be kept in
place long enough, if there is not too much damage to the tissue, and if
infection (gangrene) does not set in, broken bones often can heal. A callus
can form in the break and it can solidify. Over time the callus is replaced
by tissue that is as hard as the original bone. However, aligning the bones
and maintaining the alignment can be challenging. The bones can heal
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crooked or at different lengths. In the case of leg and thighbones, this can
make walking painful and/or difficult.
In the eighteenth century, medical personnel used the term leg to
refer to what the public generally considers to be the lower leg. The bones
of the leg are the tibia and fibula. Medical personnel called the upper leg
the thigh. The thighbone is called the femur. The other bone of the leg is
the kneecap called the patella.
Here is a drawing of these bones:
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The drawing is from Wikipedia Commons. It is in the public domain. 1
When treating fractures of the leg and thigh, there was the
additional challenge of securing patient cooperation so that the leg would
not be used initially and no great stress would be put on the leg when later
it could be used. This was more of a problem in 1766 than today because
hard walking casts, surgical pinning and other devices had not yet been
invented to shorten the period during which the patient needed to be
inactive.
Slatter had a complex fracture that included two breaks in each of
the bones of his left leg - the tibia and the fibula. Multiple breaks made it
difficult to get the bones into alignment and keep them there. This
complicated the process of callus formation. Fortunately for Slatter the
broken bone had not punctured the skin surface, so here were no
openings for infection to enter. If the skin had been punctured, it is likely
that amputation would have been required.
One question discussed in Slater v. Baker was whether it would
have been proper to use extension to treat Slatter’s leg fractures, as Baker
had proposed, or if only compression should have been used.
Another question was the condition of the leg at the time of the
treatment by Baker and Stapleton. How completely had callus formed?
To what extent was the leg crooked and/or different in length?
A third dimension of the case that is not mentioned in Slater v.
Baker and, thus, may not have been considered by the court, is the

question of the degree to which Slatter contributed to the outcome by
prematurely putting too much stress on his leg.

Labeled human leg bones created for use in Leg bone. This image is an
edited version of this image that was created by User:
LadyofHats (Mariana Ruiz Villarreal). 2007.
1
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Before addressing these points, it may be helpful to examine
earlier experience with bone-setting and public perception of the process.

EARLY EXPERIENCE WITH BONE-SETTING AND PUBLIC
PERCEPTION OF BONE-SETTING
Humans have long experience with bone-setting. Evidence of the
setting of an oblique (diagonal) fracture of the tibia in about 3600 BCE has
been found in a skeleton from the tombs of Malta. 2
Many fractures were beyond the healer’s art. The only chance of
survival that could be given the patient was amputation and it had a high
rate of mortality. Evidence of amputation of the lower leg - tibia and fibula
- before 2190 BCE has been found in an Egyptian skeleton. 3
The law got involved in bone-setting at an early date.
Hammurabi’s Code of Laws from about 1780 BCE specified the payment
that a physician should receive for healing a broken bone. 4
At the time of the Slatter trial, there were several perspectives on
bone setting. It was not unusual to seek assistance with broken bones
from bone-setters and family members and friends. It was widely believed
that setting all but the most complex fractures did not require medical
expertise. Slatter’s attorney Serjeant Burland told the jury that Baker and
Anton Budeja, Documentary sources for the history of the Maltese
general practitioner, JOURNAL OF THE MALTA COLLEGE OF FAMILY

2

DOCTORS, 1(1):25, at 27 (Aug. 2012).
3
Moushira E. Zaki et al., Limb amputation in ancient Egyptians from Old
Kingdom, JOURNAL OF APPLIED SCIENCES RESEARCH, 6(8):913-917
(2010).
4
William F. Edgerton, Amelu and Muskenu in the Code of Hammurabi,
THE AMERICAN JOURNAL OF SEMITIC LANGUAGES AND LITERATURES,
Vol. 41(1):60 (Oct., 1924), paragraphs 221-223. The original stella is in the
Louvre in Paris.
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Stapleton’s efforts to exert their expertise were simply efforts to generate
fees for unnecessary services. 5
The most famous bone-setter in eighteenth century England was
Sarah Wallin, who flourished in the mid-1730s. She called herself Crazy
Sally. She had a reputation as ugly, slovenly, and vulgar, but also as one
who had a gift for resetting joints. Her successes were widely publicized.
She married Hill Mapp in 1735 and became known as Mrs. Mapp. She
was based in Epsom. In the mid-1730s, she travelled to London once or
twice a week in an expensive coach with four horses and held healing
sessions there. She even cured the niece of Sir Hans Sloane (1660-1753),
president of the Royal College of Physicians. She moved to London in
1736, but her alcoholism was aggravated by her success and she died in
poverty in 1737. 6
Not everyone accepted the expertise of bone-setters. In 1736
William Hogarth (1697-1764), who was a painter, engraver, satirist and
editorial cartoonist, drew a satirical drawing entitled The Company of
Undertakers. The drawing depicted twelve physicians consulting on the
contents of a urinal, with three famous quacks of the day above them. Mrs.
Mapp was included in the center of the upper row. To her left is Joshua
“Spot” Ward (1685-1761), who marketed antimony-based “Drops and
Pills,” and to her right is “Chevalier” John Taylor (1703-1772), an itinerant
oculist.

Thomas Baker, FACTS AS THEY WERE [Wellcome Library (London),
MS. 1037] [hereinafter referred to as Baker’s Report].
6
The information about Mrs. Mapp is from Mrs. Mapp (Crazy Sally)
posted at www.epsomandewellhistoryexplorer.org.uk/MappMrs.html; Mrs
Mapp: The female bone setter, in James Caulfield, PORTRAITS,
MEMOIRS, AND CHARACTERS, OF REMARKABLE PERSONS (London: T.H.
Whitely 1820), Vol. 4, 70-77; LONDON EVENING POST, 19-21 Aug. 1736
[cure by Mrs. Mapp].
5
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William Hogarth, The Company of Undertakers (1736)
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The image on the prior page is from the Metropolitan Museum of Art
(New York) and is in the Public Domain. 7
Surgeons did not approve of bone-setters. Percivall Pott, who was
a prominent surgeon and advocate of compression for treating fractures,
wrote:
We all remember the great, though short-lived reputation, of the
late Mrs. Mapp. We all remember, that even the absurdity and
impracticability of her own promises and engagements were by no
means equal to the expectations and credulity of those who ran
after her, that is, of all ranks and degrees of people, from the
lowest labourer or mechanic, up to those of the most exalted rank
and station; several of whom not only did not hesitate to believe
implicitly the most extravagant assertions of an ignorant, illiberal,
drunken female savage, but even solicited her company, and at
The information about Hogarth’s The Company of Undertakers is from
John Nichols, BIOGRAPHICAL ANECDOTES OF WILLIAM HOGARTH
AND A CATALOGUE OF HIS WORKS CHRONOLOGICALLY ARRANGED;
WITH OCCASIONAL REMARKS (London: John Nichols 1781), 79. The
description was expanded in 1785 third edition, 238-239. Nichols
identified two of the physicians: Dr. Pierce Dod (1683-1754) who was an
opponent of smallpox inoculation, a member of the Royal College of
Physicians, a fellow in the Royal Society, and hospital physician for St.
Batholomew’s Hospital (where Hogarth served as a governor); and Dr.
John Bamber (1667-1753), a man-midwife and lithotomist who trained as
a surgeon and later became a physician. MAGNAE BRITANNIAE NOTITIA
(London 1735), Book III, 232. Fiona Haslam, FROM HOGARTH TO
ROWLANDSON: MEDICINE IN ART IN EIGHTEENTH-CENTURY BRITAIN
(Liverpool: Liverpool Univ. Press 1996), 52 et seq.; GENERAL EVENING
POST (London), 15-17 July 1735, 2 [new governor Hogarth making gift to
St. Bartholomew’s Hospital]. For more information on Ward, see
Marjorie H. Nicholson, Ward’s “pill and drop” and men of letters,
JOURNAL OF THE HISTORY OF IDEAS, 29(2), 177 (Apr.-Jun. 1968).
7
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least seemed to enjoy her conversation. 8
In addition, two cases reported in the PUBLIC ADVERTISER in
January 1768 reveal the divided public attitude.
On Tuesday Morning a person setting his Foot on a Plughole in Craven Buildings, Drury-Lane, fell and put out his Leg just
below the Knee, which he attempted to set himself, but in the
Operation broke his Thigh, on which he immediately applied to
an ingenious Doctor in Wych-street, who set both Fractures, and
the Person is in a fair Way to Recovery. [underlining added]
In the same column:
On Tuesday last Mrs. Hewitt, an ancient Gentlewoman, fell down
in Cheapside, and broke her leg; she was instantly carried to Mr.
Sharpe, Surgeon, who set the same; and that Night Mrs. Hewitt
was sent home to her Lodgings. [underlining added] 9
Some judges held the view that surgeons were not more
knowledgeable than bone-setters. With dismay, Percivall Pott noted:
I remember some years ago to have heard a judge from the bench
tell a jury, that he believed a country bone-setter knew full as
much, if not more of the matter of his own business, than any, the
most eminent surgeon in the kingdom. I will not enter into a
disquisition concerning the rightness of the judge's opinion.
Perhaps his lordship might very little understand the thing
concerning which he decided so peremptorily; without either
Percivall Pott, SOME FEW GENERAL REMARKS ON FRACTURES AND
DISLOCATIONS (London: L. Hawes, W. Clarke And R. Collins 1768), 12.
9
The January 1768 fracture reports are from PUBLIC ADVERTISER
(London), 7 Jan. 1768.
8
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injustice or partiality, I may certainly suppose him to have been a
much more able lawyer than surgeon: and I believe it will also be
allowed, that general reflections of this kind are, and must be, the
consequences of a petulant attempt to be witty, rather than of
conviction; and therefore, at best, are frivolous and idle. But, on
the other hand, I am very willing to allow (what indeed I have
already allowed) that many parts of surgery are still capable of
considerable improvement; and this part perhaps, as much as, if
not more than any, it being one of those. 10
The belief of the public that it understands fractures is very likely
one of the reasons that Slatter was successful in one of the few eighteenthcentury British malpractice cases. Most of the public understands that
medicine cannot cure all ills, so they are not surprised by bad outcomes. It
is difficult to prove that a practitioner did something improper leading to a
bad outcome. In the case of fractures, there is a misperception that proper
treatment always leads to a good result, so a bad outcome is perceived to
be the result of mistreatment.
It is interesting to note that in the 1830’s to the 1860’s the first
malpractice crisis occurred in the United States. About two-thirds of the
cases arose out of treatment of fractures. New techniques were developed
to save fractured limbs that would have been amputated, but it was not
unusual for the resulting limbs to be crooked or to have a different length.
Patients, who in the prior years would have accepted amputation, now
sued because their expectation of a perfect limb had not been met. Juries
mistakenly believed they understood fracture treatment and awarded
substantial damages. 11
Percivall Pott, SOME FEW GENERAL REMARKS ON FRACTURES AND
DISLOCATIONS (London: L. Hawes, W. Clarke And R. Collins 1768), 4.
Pott could not have been referring to comments by the judge in the Slatter
case because the case had occurred only the previous year.
11
Kenneth de Ville, MEDICAL MALPRACTICE IN NINETEENTH-CENTURY
AMERICA: ORIGINS AND LEGACY (New York & London: New York Univ.
10
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REPORTS OF FRACTURES AND THEIR TREATMENT
Newspapers in the years prior to Slater v. Baker considered many
bone fractures to be news worthy, so there were frequent articles about
them. Some reports appear to be due to the celebrity of the victim or the
victim’s employer and other reports appear to be due to human-interest
features of the story surrounding the events leading to the fracture. These
reports give us a window into how persons with fractures were treated and
into the risk of adverse outcome from complex fractures. Persons of
means were taken to their homes for treatment. Many others were taken
to hospitals. Many of the cases resulted in amputation and even death.
Here is a selection of newspaper reports in the ten-year period
before and in the immediate aftermath of Slatter’s accident. Many
involved falls from horses similar to the experience of Slatter.
In 1757, George Farr, a grocer, was thrown by an unruly horse
and broke his leg in two places. 12
In 1758, Mr. Henry Therond, of Trinity College in Cambridge
fell from his horse and broke his leg so that both bones stuck through his
boot. The leg was amputated. 13
In 1759, Sir John Lade, a member of parliament for Camelford in
Cornwall, fell from his horse and broke his leg requiring amputation. He
died a few days later. 14
In July 1760, an apprentice fell out of a window he was cleaning
and broken his leg in two places. He was carried home to his master
“without any hopes of recovery.” In September of the same year, a man
Press 1990), 32-34, 92-113.
12
EVENING ADVERTISER (London), 19 Mar. 1757, 2.
13
LLOYD’S EVENING POST OR BRITISH CHRONICLE (London), 29-31
Mar. 1758, 1.
14
WHITEHALL EVENING POST OR LONDON INTELLIGENCER, 21-24
Mar. 1759, 1.
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was flung from his horse and broke his leg. He was carried to Westminster
Hospital. 15
In 1762, Edward Shutt fell from his horse and broke his leg in two
places. He was taken to Westminster-bridge by carriage and then taken by
a Chairman’s Horse to the Middlesex Hospital. It was reported the
hospital had nineteen accident victims in the hospital, most of them with
broken bones. 16
In September 1764, a death was reported at St. Bartholomew’s
Hospital of a man who fallen on Snow-hill and broke his leg in three
places. On hearing this, his wife went into premature labor and delivered
two dead children. In October a rope maker from Stepney fell from his
horse and broke his leg. In November, after words with his wife, a
coachman threw himself out of a window at his house and broke his leg.
He was carried to St. Bartholomew’s Hospital. In December a Dublin
newspaper reported that four people had broken their legs in separate
accidents and had been take to the Inn’s Quay Infirmary which was
appealing for old linen. 17
In January 1765, a workman had fallen off a pile of bricks and
broke his leg. He was sent to a hospital. In April, a newspaper announced
the death of Justice Worrell, a Justice of the Peace for Middlesex, after an
amputation of his leg. He had fallen down stairs at a tavern and broke his
leg in three places. In the same month a lawyer, James Bentley, fell from
his horse and broke his leg. The leg was amputated and he died from the
resultant bleeding. In May a man who was still on crutches after breaking
his leg was knocked over by an ox and was wounded so there were no
hopes for his recovery. In June William Fletcher, a brewer’s servant, was
thrown off a horse and broke his leg. In July it was reported that a young
PUBLIC LEDGER OR THE DAILY REGISTER OF COMMERCE AND
INTELLIGENCE (London), 15 July 1760; PUBLIC LEDGER (London), 6
Sep. 1760, 2.
16
PUBLIC ADVERTISER (London), 12 Mar. 1762, 2.
17
PUBLIC ADVERTISER (London), 18 Sep. 1764, 2; LONDON EVENING
POST, 27 Oct. 1764, 3; LONDON EVENING POST, 15 Nov. 1764, 3;
DUBLIN PUBLIC REGISTER OR FREEMAN'S JOURNAL, 22 Dec. 1764, 3.
15
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man had his leg amputated after breaking it when his cart overturned. A
bricklayer fell to the street from a roof and broke his leg. In August the 15year-old gentleman was thrown form his horse and broke his leg. He was
not expected to survive. 18
In September 1765, a man was beaten on the road and broke his
leg. He was carried to St. Bartholomew’s Hospital. Later in the same
month, a boy fell under the wheels of a wagon and broke both legs and
both thighs in several places. One leg was amputated, but he died within
two days. Two men were fighting near St. George’s Church in Southwark
(near the homes of both Richard Slatter and Isaac Stapleton) and one
broke his leg and the other was severely bruised. They were both taken to
St. Thomas’s Hospital. Yet another a man was thrown from his horse and
broke his leg. It was reported that his life was in immediate danger. 19
In October 1765, a workman broke his leg when a large stone fell
on it. He was sent to St. Thomas’s Hospital. In November a ticket-porter
was thrown from a crane and broke his leg. He was taken to St.
Bartholomew’s Hospital. Later the same month, the Earl of Glencairn was
thrown from his horse while traveling between Glasgow and Edinburgh.
He broke one leg and two ribs. In December a fireman broke his leg at a
fire and died at St. Thomas’s Hospital. Later that month a footman was
thrown off a gentleman’s chariot near Newington Church in Surrey. His

GAZETTEER AND NEW DAILY ADVERTISER (London), 29 Jan. 1765, 2;
LLOYD’S EVENING POST (London), 8 Apr. 1765, 5 [Worrell]; PUBLIC
ADVERTISER (London), 9 Apr. 1765, 2 [Bentley]; PUBLIC ADVERTISER
(London), 17 Apr. 1765, 2 [Worrell]; LLOYD’S EVENING POST (London),
24 May 1765, 6; GAZETTEER AND NEW DAILY ADVERTISER (London),
29 June 1765, 2; PUBLIC ADVERTISER (London), 16 July 1765, 2; PUBLIC
ADVERTISER (London), 22 July 1765, 2; PUBLIC ADVERTISER (London),
14 Aug. 1765, 3.
19
PUBLIC ADVERTISER (London), 5 Sep. 1765, 2; ST. JAMES’S
CHRONICLE (London), 19 Sep. 1765, 4; PUBLIC ADVERTISER (London),
20 Sep. 1765, 3; PUBLIC ADVERTISER (London), 26 Sep. 1765, 4.
18
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leg and thigh were broken and he was taken to St. Thomas’s Hospital. He
would have been carried past Richard Slatter’s house. 20
In January 1766, a carman broke his leg when his horse fell. He
was sent to St. Bartholomew’s Hospital. 21
In February 1766, Samuel Foote (1720-1777), while riding with
Prince Edward, fell from a “vicious horse” and broke his leg. His leg had
to be amputated. Foote was a well-known comedic actor and writer and
theatre manager. Foote used the amputation in his humor. Soon after the
amputation, a newspaper published a satirical poem about the event and,
below the poem, the following satirical notice:
INTELLIGENCE EXTRAORDINARY
A gentleman from Ireland informs us, that Mr. Foote
intends commencing an action against the Surgeon, for the
amputation of his Foot, as it was only his Leg that was shattered.
It is said that Foote was back on stage within five months after the
amputation getting laughs with jokes about “Foote and leg, and leg and
foot.”22
In March 1766, an advertisement was placed appealing for
donations to assist a destitute 45 year-old widow who had an infant child
and who had broken her leg. 23

GAZETTEER AND NEW DAILY ADVERTISER (London), 26 Oct. 1765, 2;
PUBLIC ADVERTISER (London), 2 Nov. 1765, 2; PUBLIC ADVERTISER
(London), 13 Nov. 1765, 2; LONDON EVENING POST, 12-14 Dec. 1765,
1; PUBLIC ADVERTISER (London), 31 Dec. 1765, 2.
21
LLOYD’S EVENING POST (London), 5-7 Jan. 1766, 6.
22
LONDON EVENING POST, 4-6 Feb. 1766; LONDON EVENING POST, 6-8
Feb. 1766 [source of notice “Intelligence Extraordinary”]; for more of the
story about Foote, see Ian Kelly, MR. FOOTE’S OTHER LEG (London:
Pan Macmillan 2012), reviewed in Norma Clarke, Samuel Foote, the onelegged wonder, TIMES LITERARY SUPPLEMENT (28 Dec. 2012).
23
PUBLIC ADVERTISER (London), 19 Mar. 1766, 3.
20
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In the period following Slatter’s accident, there were several
reports of broken bones, one involving a fall from a horse. In April 1766,
a man broke his leg in a fight. He was carried to St. Bartholomew’s
Hospital where his leg was amputated. In May James Basnett fell in
Deptford when getting out of his chariot and broke his left leg. In June it
was reported that three persons had broken a leg or thigh and had been
taken to Middlesex Hospital. In July Mr. Archer fell from his horse and
broke his leg and then was run over by post-chaise (a horse drawn
carriage) that broke the same leg in another place. In August a lady fell
when getting out a post-chaise and broke her leg and arm. In October a
seaman broke his leg in three places when a rudder fell on it. 24
In January 1767, a carman broke his leg when his horse fell on
slippery stones in Fleet-street. He was taken to St. Bartholomew’s
Hospital. Another man slipped near St. Clement’s Church, broke his leg
and was carried to Middlesex Hospital. In March Brooke Forrester, Esq.,
fell from his horse and broke his leg. 25
In May 1767, a carriage overturned and was destroyed when a
pole-piece broke. Several limbs of passengers were broken. The report
stated “A surgeon set out Yesterday Morning early from Town to attend
the unfortunate Strangers at Dartford.” It is curious that there is no
mention of John Latham who was practicing in Dartford at the time (He
had cared for Slatter’s fracture). 26
In July 1767, a plumber fell from a house and broke his leg in two
places. He was carried to his house, where the leg was set. In August it was
reported that Mr. Vale, a button-mould and spinning wheel maker in
PUBLIC ADVERTISER (London), 9 Apr. 1766, 3; PUBLIC ADVERTISER
(London), 28 May 1766, 2; PUBLIC ADVERTISER (London), 28 June
1766, 3; GAZETTEER AND NEW DAILY ADVERTISER (London), 3 July
1766, 2; PUBLIC ADVERTISER (London), 21 Aug. 1766, 4; PUBLIC
ADVERTISER (London), 7 Oct. 1766, 4.
25
PUBLIC ADVERTISER (London), 7 Jan. 1767, 2; PUBLIC ADVERTISER
(London), 29 Jan. 1767, 2; GAZETTEER AND NEW DAILY ADVERTISER
(London), 10 Mar. 1766, 2
26
PUBLIC ADVERTISER (London), 6 May 1767, 2.
24
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Bunhill Row, had been laid up for twenty years with a sore leg. It became
swollen and was attended by several of “the Faculty” without any hope of
cure since it had become infected with gangrene. Percivall Pott cut off the
leg and recovery was expected. 27
In medical circles, one of the most widely known cases was the
treatment of the fractured leg of Percivall Pott, the surgeon who became
the most outspoken advocate of compression. Pott’s treatment and
background are discussed in MONGRAPH #22.
However, newspaper reports were not the sole source of
information for the public. Most of the jurors and other members of the
public had probably experienced fractures in themselves, family and
friends, and had heard many accounts of experiences of others with
fractures. This context of this personal experience cannot be
reconstructed.

MEDICAL BOOKS ABOUT FRACTURE TREATMENT
Surgeons have written about fractures for centuries. There was a
great increase in the professional writings about fractures in the decades
around the Slatter case. A partial list of the writings from 1736 to 1779 is
included in ADDENDUM A.

PUBLIC ADVERTISER (London), 30 July 1767, 2; PUBLIC ADVERTISER
(London), 7 Aug. 1767, 2.
27
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COMPRESSION VERSUS EXTENSION
Compression meant applying bandages to hold the leg in a bent
position during the healing process. This is the treatment that the Lathams
applied for the first nine weeks after Slatter’s fractures occurred.
Extension meant using some device to hold the leg straight during
the healing process. Baker proposed to use the Conductor to provide
extension. In 1766-67, extension did not yet mean traction - using weights
or devices to apply tension to the limb.
The word extension was also used in the medical literature of the
day to apply to the pulling of the limb or joint to achieve realignment.
Even advocates of compression acknowledged that this extension was
sometimes needed to achieve alignment of broken bones. In 1758 John
Atkins wrote in THE NAVY SURGEON: “…Extension is absolutely
necessary to restore Distortion of the Member to its natural Conformity…”
28
The 1763 edition of A GENERAL SYSTEM OF SURGERY by Lorenz
Heister’s stated: “But when the fractured Parts recede from each other,
some Degree of Extension is necessary…”29 Baker’s Report states that he
used extension - in this sense - in order to attempt to realign the bone after
it was discovered the callus was disunited.
The dispute over use of extension in the Slater v. Baker did not
concern the steps to achieve alignment. Instead it was focused on the
means to maintain the bones in position after that alignment during the
healing process. Baker proposed using a brace - the Conductor invented
by Jonathan Wathen - to hold the leg straight during the healing process.

John Atkins, THE NAVY SURGEON (London: Henry Woodgate &
Samuel Brooks 1758), 41-42.
29
Lorentz Heister, A GENERAL SYSTEM OF SURGERY (London: J. Clarke
et al. 1763), Vol. 2, Book II, 121-122.
28
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The prevailing medical opinion in 1766-67 was that extension was
not the proper treatment. A prominent surgeon, Percivall Pott, was the
best-known advocate of the bent position and opponent of extension at
that time. A book review in the magazine THE CRITICAL REVIEW, OR
ANNALS OF LITERATURE in 1768 explained what Pott meant by
extension. In commenting about Pott’s book, SOME FEW GENERAL
REMARKS ON FRACTURES AND DISLOCATIONS, the reviewer wrote:
The first part of the doctrine he opposes, is that of extension,
which he affirms to be utterly repugnant to the intended effect.
After evincing that the muscles are the only moving powers in an
animal body, without the exertion of which the ends of fractured
bones would for ever remain motionless and inactive, nor be
displaced by any thing but external violence; he endeavours to
prove that the most favourable situation for the reduction and
coalition of fractured bones, is that state of the muscles of a
broken limb in which they are in the greatest relaxation, or the
posture of semislexion. The expediency of this practice is placed
by Mr. Pott in so strong a light, that we cannot avoid quoting his
own words….
Extension is wrong; a straight position of the thigh or leg is a
degree of extension,… 30
The surgeons’ testimony summarized in Slater v. Baker also stated that
compression was the proper treatment.
Baker and Stapleton did not employ extension to hold Slatter’s leg
straight for treatment, except for the brief use of the Conductor with
Slatter’s cooperation at their first encounter. Slatter ended the

Some few general remarks on fractures and dislocations. Percivall Pott,
F. R. S. and Surgeon to St. Bartholomew's Hospital, THE CRITICAL
30

REVIEW, OR ANNALS OF LITERATURE (London), 26: 299 (1768).
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professional relationship with Baker and Stapleton before extension could
be used for long-term treatment. The story presented in court was that
Baker and Stapleton had disunited the callus (rebroken the leg)
deliberately without Slatter’s consent in order to apply extension through
the use of the brace. The court used the medical disagreement over
extension versus compression to support the view that the proposal of
extension was a questionable practice. This enabled the court to view the
related steps as malpractice and experimental. As a result, the court did
not have to address the scope of implied consent in the professional
relationship.
Holding the leg in a bent position was subsequently rejected as a
standard medical practice. 31 Keeping the leg straight eventually prevailed.
Wathen’s brace was one of the means of achieving this. Medical practice
developed additional approaches in the nineteenth century and thereafter.
A few ethicists have claimed that the treatment proposed by Baker
and condemned by the court as rash has in fact become standard today. 32
This is correct only in the sense that the leg is now maintained straight.
However, as to the other aspects of what Baker proposed, it is more
One statement of the subsequent rejection of the bent position can be
found in Frank H. Hamilton, Clinical lectures on fractures of the femur,
MEDICAL TIMES AND REGISTER (Philadelphia), 8(4):73 (Nov. 24, 1877).
Hamilton (1813-1886) was an American surgeon.
32
Mason, Smith and Laurie wrote: “The status of the experimental
therapist has always been uncertain since 1797 [sic] when the unfortunate
Dr. Baker was pilloried in court for introducing what still remains the
standard treatment for fractured limbs.” J. Kenyon Mason, R. Alexander
McCall Smith and Graeme T. Laurie, LAW AND MEDICAL ETHICS (6th
Edition) (LexisNexis UK 2003 reprint), §19.35. They cite no authority for
their statement. Their statement was cited in Margaret Brazier,
Exploitation and enrichment: the paradox of medical experimentation,
JOURNAL OF MEDICAL ETHICS, 34(3):180, 182 (Mar. 2008), again with
no other authority.
31
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accurate to say that (1) the treatment presented to the court as standard compression - is no longer acceptable practice today and (2) the treatment
proposed by Baker - Wathen’s Conductor - became acceptable practice
within a few years after the case, but is no longer in use.

WHAT WAS THE CONDITION OF SLATTER’S LEFT LEG?
WAS THE LEG STRAIGHT AND THE SAME LENGTH AS
THE OTHER LEG?
It is likely that the leg was crooked and/or shortened. Baker’s
Report stated that at his first examination Stapleton found “the upper
fracture had not been set without some Deformity, but seem’d firm.”

Slater v. Baker is less clear as to whether the leg had healed
crooked and/or shortened. The surgeon who first treated the leg, Latham,
is reported to have implied the leg was straight - “he said he had known
such a thing done as disuniting the callous, but that had been only when a
leg was set very crooked; but not where it was straight.” However, another
surgeon witness testified about the treatment of crooked legs, implying that
the leg was crooked in this case. A third surgeon testified that that if the
callus had still been loose, it would have been proper to make an
extension to “bring the leg into a right line,” implying the leg was crooked.
An unidentified female witness testified that Baker’s medical device
“would stretch or lengthen the leg,” implying that the leg had not set at the
same length.
The strongest evidence that there was a problem with length or
crookedness is the fact that Stapleton felt compelled to seek the assistance
of another surgeon. Contrary to the impression given in court, Stapleton
was a trained surgeon who could replace a bandage. He would not have
recommended calling a consultant unless there was some complexity that
he wanted help with or a procedure that he wanted to have witnessed.
WAS THE CALLUS FIRMLY UNITED?
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Slater v. Baker and Baker’s Report are consistent as to the
configuration of the fractures - two breaks in each of the two leg bones.
There is disagreement on how strong the callus had formed at the
time Baker and Stapleton were called in.
Slatter’s attorneys asserted that a strong callus had formed and all
that was needed was a change of bandage. Slater v. Baker states the callus
of the fracture had formed and that Baker and Stapleton had disunited it.
Latham testified that the “bones were well united.” Another surgeon stated
that “when the callous is formed to any degree, it is difficult to break it,
and the callous in this case must have been formed, or it would not have
given a crack…” Slatter’s servant testified that “the plaintiff had put his foot
upon the ground three or four weeks before this was done.”

Baker’s Report states that the callus was not firmly formed and
probably had become disunited prior to the last examination due to
Slatter’s own misuse of the leg. Baker’s Report concluded that initially “the
upper fracture … seem’d firm” and “at the Place where the lower Fracture
had been, he felt a small Protuberance.” At a subsequent visit, “instead of
a small Protuberance, I found the whole Basis of the Fracture had given
way, & almost the whole upper Bone riding over the under one…. The
Different State of the Limb as I said before, induced me to suspect, that
the Patient had disunited the Callus.”
For the reasons discussed in these MONOGRAPHS, Baker’s
Report is probably more accurate and it is very unlikely that the callus was

firmly united.

WHAT WAS THE LATER CONDITION OF SLATTER’S
LEG?
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Slater v. Baker stated that three or four months after the callus

disunited that Slater was “still very ill and bad of it.” The nature of the
illness is not further described.

Slater v. Baker does not disclose the condition of Slater at the
time of the court hearing. Contemporaneous news reports state that the
original break occurred “about a year” before the hearing “and it was set
and thought to be out of Danger”.
trial.

Nothing is known about the condition of Slatter’s leg after the

It apparently did not shorten his life. He lived over 7 years after
the injury, dying in 1774 at about age 51. The average life span in England
was about 40 years at that time. It did not rise to 50 years until the early
twentieth century. 33

WHAT WAS KNOWN IN 1766 ABOUT THE TIME
REQUIRED TO FIRMLY CONSOLIDATE BROKEN
BONES?
The Lathams treated Slatter for nine weeks. No firm estimate of
the time to heal the specific fractures of Slatter has been found in the
literature of the day. There are various estimates of time for other types of
fractures and discussion of the factors that can lead to longer healing times.
The following excerpts indicate that the average time for healing
bones of the leg could be from six to ten weeks or more. The time was
longer for patients who were older, heavier, or had other “bad habits.”
Slatter was about 44 at the time of the accident, exceeding the average life

The life expectancy data is from the National Bureau of Economic
Research’s The Determinants of Mortality posted at
http://www.nber.org/bah/ spring06/w11963.html [accessed 28 Apr. 2016].
33
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span, so age may have increased the time. Nothing is known about his
weight.
Lorenz Heister discussed the healing time for fractures in his A
GENERAL SYSTEM OF SURGERY. In the fourth edition in 1750, the
following appears in a discussion of fractures of the thigh:
When the Bandage has been well applied, and nothing
extraordinary forbids, Method of it should not be taken off, and
renewed before the eighth or tenth Day, But if the outermost
Bandage appears too tight or lax, or some other Cause should
make it necessary to renew the same, it must be taken off and reapplied with great Caution; nor ought the second and third Roller
to be taken off before the End of the Fortnight; even the last
should continue on till the Cure is compleated, which is seldom
accomplished in the Fragments of this very large Bone, before the
sixth Week after the Reduction of the Fracture; which will even
require eight, nine or ten Weeks for a Cure, in Patients of a bad
Habit, or far advanced in Years. And though the Callus may seem
sufficiently firm, and the Cure compleat, at the Expiration of that
Time, yet the Patient ought not to walk for a considerable time
afterwards without Sticks, and even Crutches at the Beginning; or
else the Patient will be in Danger of relapsing into a second
Fracture of the lately reduced Bone. [underlining added] 34
In 1746 Samuel Mihles wrote:
Q. 155. What Time is required to firmly consolidate the Bones
by a Callus?
A. This will take up from one to two months, more or less, as the
Patient is younger of older, of a good or bad habit, the Bone
Lorenz Heister, A GENERAL SYSTEM OF SURGERY (4th edition)
(London: W. Innys et al. 1750), 329-330.

34
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larger or smaller, and the more or less incumbent Weight it must
sustain. [underlining added]
The same question and answer appeared in the 1764 edition as Q. 173. 35
Two other discussions of healing times have been found in
literature during the decade after Slatter was treated.
In 1771 John Aitken wrote:
The time requisite to confirm or perfect the callus, after fractures,
must be different in different bones; and in patients of different
ages and constitutions; At a medium, it has been supposed, that a
fractured radius may unite within a month; the ulna and humurus
within two months; the os femoris seldom under seven, or
perhaps ten weeks. 36
He does not state a healing time for the tibia and fibula.
Another discussion is by Colin Hossack in 1773:
…But the chief difference of the time required for the cure of
fractures depends on the following circumstances, viz.
Age, &c] In young subjects a callus is soonest formed; but
then there often arises a luxuriancy of the callus. In old age it is
much longer; for at that time the body rather decreases: but in a
middle age, though the fracture unites slowly, yet it is more firm.
Thickness of the bone.] The bones vary in thickness
Samuel Mihles , THE ELEMENTS OF SURGERY (London: J. & P.
Knapton 1746), 163. The same question and answer appeared on page
163 of the 1764 edition. Mihles was a physician who died in Bethlemhospital in 1775. GENERAL EVENING POST (London), 7-9 March 1775.
36
John Aitken, ESSAYS ON SEVERAL IMPORTANT SUBJECTS IN SURGERY
(London: E. and C. Dilly et al. 1771), 44-45.
35
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according to the weight they sustain, and the strength of the
muscles they support: hence the thicker the bone, the longer the
callus is in forming. Hippocrates says, that the os femoris takes
fifty days to unite, the bones of the leg and humerus forty; those of
the cubitus thirty, and the bones of the fingers as many. But when
a large portion of the substance of a bone is lost, it will require a
much longer time.
The weight it is to sustain.] For this reason a less time is
required for the cure of a fracture of the os humeri, than for one
of the tibia; more especially if the fibula is broke at the same time.
Before the patient is suffered to use his limb, the callus
should be firm in the fractured part; to know this, the surgeon is to
examine the callus, and try if he can perceive any looseness or
bending of the bone; if he does, it is not sufficiently hardened. 37
There is one other factor that is not discussed in the medical
literature, but according to Baker’s Report was raised at trial. Did the fact
that there were two fractures in the same bone cause the callus to take
longer to form? In a single fracture both pieces of the bone could
contribute to generating the cells that formed the callus. Could the center
piece of the double fracture which was no longer connected on either end
perform this function as well or did the double fracture place more
demands on the other two pieces, so that the process took longer? Baker’s

Colin Hossack, AN ABRIDGEMENT OF BARON VAN SWIETEN’S
COMMENTARIES UPON THE APHORISMS OF THE CELEBRATED DR.
HERMAN BOERHAAVE (London: Robert Horsfield 1773), Vol. 1, 321322. Colin Hossack (d. 1782) was physician with a medical degree from
Edinburgh. He was the person physician of Frederick, Prince of Wales,
father of George III. He left London in 1751 to practice in Colchester.
Colchester Medical Society, Our history, posted at
http://colchestermedicalsociety.weebly.com/since-1774.html [accessed 30
April 2016].
37
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Report records the following concerning the testimony of the plaintiff’s
surgical witness William Sharp:

Mr. Baker ask’d him; whether in the present Case, the slow
Formation of the Callus might not proceed from the upper
Fracture robbing the lower One, of those Juices, which Nature
furnishes for its Formation? And whether the Crookedness of the
upper Fracture might not be a farther Impediment? He answer’d
to both, that it might be so.
The medical literature of the day and the testimony support the
view that it is credible that the callus had not firmly formed at the time that
Stapleton and Baker became involved in the treatment of Slatter.
Medical knowledge today also supports the conclusion that it is
credible that the callus had not firmly formed.
An informational web site - Tibia (Shinbone) Shaft Fractures - of
the American Academy of Orthopaedic Surgeons accessed in April 2016
reported:
How long it takes to return to daily activities varies with different
types of fractures. Some tibial shaft fractures heal within 4 months,
yet many may take 6 months or longer to heal. 38
Another informational web site - Broken leg - of the National Health
Service in Britain accessed the same day reported:
More severe fractures can take between three and six months to
fully heal. Some can take even longer. 39

http://orthoinfo.aaos.org/topic.cfm?topic=A00522 [accessed 30 April
2016].

38
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THE IMPACT OF NONCOMPLIANCE BY SLATTER
One of the difficulties in treating fractures in 1766 and today is
securing the cooperation of the patient during the healing process. As
mentioned at the beginning of this MONOGRAPH, this was a greater
problem in 1766 than today because hard walking casts did not then exist
and surgical pinning and other devices did then not exist to shorten the
period in which patient needed to be inactive.
Under the court rules of the day the only witnesses who were
permitted to testify about Slatter’s actions were members of his household.
The only mention in Slater v. Baker of actions by Slatter that would
constitute noncompliance was: “A servant of the plaintiff swore the
plaintiff had put his foot upon the ground three or four weeks before this
was done.” There is no mention that this constituted noncompliance. The
servant probably believed that she was giving supporting testimony to show
the strength of the callus.

Baker’s Report includes the following account of Slatter’s

noncompliance:

…the Patient’s eldest Daughter sent a Note to Mr. Stapleton,
desiring him to come to her Father immediately, for that she
fear’d he had hurt his Leg again…
On opening the Leg [i.e., removing the bandage], he [Stapleton]
found it swell’d, & the protuberance somewhat larger, & an
Appearance of its having received a fresh Injury….
On opening the Leg, I [Baker] was alarmed at its apparent
Alteration form the State in which I left it: For now instead of a
http://www.nhs.uk/conditions/broken-leg/Pages/Introduction.aspx
[accessed 30 April 2016].
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small Protuberance, I found the whole Basis of the Fracture had
given Way, & almost the whole of the upper Bone riding over the
under one. The Patient informed Us, he fear’s he had hurt his
Leg by using it too freely, trying its Strength on the Ground, or
some how other Ways….
It is clear that Slatter’s own misuse of his healing leg contributed
to the disuniting of the callus.
The discrediting of surgeons by patient misuse was well-known to
surgeons. In 1767, the Norfolk surgeon Benjamin Gooch observed in the
second edition of his book CASES AND PRACTICAL REMARKS IN
SURGERY:
After fractures of the leg, the machine as shewn upon the limb
may prove a great security, especially when the patient will not be
long enough confined; but exposes himself to accidents, before
the Callus is perfectly ossified, by which means the good direction
the Surgeon leaves the limb in, is sometimes altered to his
discredit. 40
It might appear that Gooch was describing Baker’s experience. However,
virtually the same paragraph appeared in the first edition in 1758.

WAS IT WITHIN STANDARD PRACTICE TO PROPOSE
DISUNITING THE CALLUS TO RESET THE LEG?

Benjamin Gooch, CASES AND PRACTICAL REMARKS IN SURGERY
(Second edition) (Norwich: W. Chase 1767), Vol. 2, 320. The same
paragraph with non-substantive differences in grammar appeared in the
first edition in 1758 on pages 151-52. For more information about Gooch,
see A.B. Shaw, Benjamin Gooch, eighteenth century Norfolk surgeon,
MEDICAL HISTORY, 16(1):40-50 (Jan. 1972).
40
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Surgical writing adopted a range of positions. Some stated that in
some circumstances it was proper to disunite the callus and reset bones
when there was a danger of deformity or lameness. Others considered
disuniting the callus to be a preposterous suggestion.
As noted in MONOGRAPH #3, there was some disagreement
among the surgeon expert witnesses in Slater v. Baker as to the
permissibility of disuniting the callus. One witness said he would not have
disunited the callus even with consent. However, another surgeon witness
testified in effect that he might have disunited the callus with consent. He
said “if the callous had not been hard, he would not have done it without
the consent of the plaintiff.” The court apparently chose to accept the
latter testimony, so disuniting the callus was within the outer boundaries of
accepted surgical practice. There is evidence in other writings of the time
that this was a correct conclusion.
There was still a great deal of respect for ancient Greek and
Roman sources. In 1756 a new translation of Celsus (c. 25 BCE - c 50
CE), the Roman encyclopedist who wrote eight books on medicine, was
published in London. The eighth book addressed orthopedics. Chapter X
of that book included the following:
However sometimes the bones unite obliquely; and thus the limb
becomes both shorter and deformed, and if the ends are pretty
sharp, continual prickings are felt: for this reason the bones ought
to be fractured again, and put in a proper direction. [underlining
added] 41
In 1746 the physician Samuel Mihles wrote in his book entitled
THE ELEMENTS OF SURGERY:

A. CORNELIUS CELSUS OF MEDICINE. IN EIGHT BOOKS. TRANSLATED,
WITH NOTES CRITICAL AND EXPLANATORY, BY JAMES GREIVE, M.D.
41

(London: D. Wilson & T. Durham 1756), 504.
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8. That if the Bones in a simple Fracture should by any Accident
be united in an improper Posture by the Callus, so as to endanger
a Deformity or Lameness; if the Callus be recent, or not too much
indurated, and the Patient strong and of good Habit, it may be
proper to separate the Bones again, and reduce them to their just
Positions by breaking the Callus; but this not without the Advice
and Assistance of one experienced. [underlining added] 42
In 1764, in the second edition, the reviser surgeon Alexander
Reid (1719-1789) added: “as it may be attended with very dangerous
Consequences.” William Northcote (d.c. 1783) quoted the second edition
in his 1770 book THE MARINE PRACTICE OF PHYSIC AND SURGERY.
In 1758, surgeon John Atkins (1685-1757) wrote in his book THE
NAVY SURGEON:
From Mismanagement a Distortion happens, and that chiefly in
the Thigh or Leg … filling with the matter of a Callus, brings a
Curvity. As this Accident is seldom heeded, or known ‘till late, so
it is past any other Remedy, but the preposterous one of Breaking
again. [underlining added] 43
Samuel Mihles, THE ELEMENTS OF SURGERY (London: J. & P.
Knapton 1746), 141; Samuel Mihles, THE ELEMENTS OF SURGERY (2d
Edition revised and augmented by Alexander Reid) (1764), 165 [Reid who
trained under Cheselden was assistant surgeon to Chelsea Hospital in
1764]; William Northcote, THE MARINE PRACTICE OF PHYSIC AND
SURGERY (London: W. and J. Richardson 1770), 227. Mihles also
published in MEDICAL ESSAYS AND OBSERVATIONS RELATING TO THE
PRACTICE OF PHYSIC AND SURGERY: ABRIDGED FROM THE
PHILOSOPHICAL TRANSACTIONS (London: J. Newberry 1746).
43
John Atkins, THE NAVY SURGEON (London: Henry Woodgate &
Samuel Brooks 1758), 49. For more information about Atkins, see F.
Tubbs, John Atkins: An eighteenth-century naval surgeon, BRITISH
MEDICAL BULLETIN, 5(1):83-84 (1947).
42
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Non-medical writers also occasionally commented on rebreaking
the leg. In 1755, the magazine THE CONNOISSEUR published:
These, and many other inventions no less curious and
extraordinary, have been devised; and there are no operations,
however painful, which have not been submitted to with patience,
to conquer personal deformities. I know a gentleman, who went
through the agony of having his leg broke a second time, because
it had been set awry;… [underlining added] 44
A surgical historian writing in 1988 noted the above
recommendation of Celsus concerning refracturing crooked bones and
described a successful use of the technique in 1775:
Once in a while an intrepid surgeon tried in a case of manifest
malunion to achieve a more satisfactory result by refracturing and
resetting the crooked bone as Celsus had already recommended.
An example of this is provided by Gerard ten Haaff, reader in
clinical surgery at the Illustrious School in Rotterdam. In 1775 he
described a case of a sixteen-week old fracture of the shaft of the
femur in a fourteen-years old boy which had healed with a severe
anterior angulation and considerable shortening, Ten Haaff first
tried to soften the callus by the application of mercury ointment
and poultices for a week. Then he broke the leg by having two
stalwart men applying strong traction and countertraction and
straightening it by direct pressure using his full body weight. The
result was quite to the patient’s satisfaction. [underlining added] 45

THE CONNOISSEUR, No. 75 (3 July 1755), reprinted in Mr. Town, THE
CONNOISSEUR (Oxford: R. Baldwin 1767), Vol. 3, 32.
45
Daniel Moulin, A HISTORY OF SURGERY (Dordrecht: Martinus Hijhoff
Publishers 1988), 204.
44
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A surgeon writing in 1880 also noted that refracture had been
practiced since the time of Celsus, but lamented “the operation has not
been noticed as fully in standard surgical works as one would have reason
to expect from the nature and importance of the subject.” 46
It was not as bizarre as is implied in Slater v. Baker for Baker to
propose disuniting the callus.
The account in Baker’s Report is credible in attributing the
disuniting of the callus to Slatter’s actions.

Charles C.F. Gay, Refracture for the correction of deformity from
malunion of bone, MEDICAL GAZETTE (New York), 7(7):101 (Feb. 14,
46

1880).
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ADDENDUM A
SOME OF THE PROFESSIONAL WRITING ABOUT
FRACTURES FROM 1736 TO 1779
IN CHRONOLOGICAL ORDER:
Daniel Turner, THE ART OF SURGERY (1736)
Benjamin Gooch, CASES AND PRACTICAL REMARKS IN SURGERY. WITH
SKETCHES OF MACHINES, OF SIMPLE CONSTRUCTION, EASY
APPLICATION, AND APPROVED USE (London: D. Wilson & T. Durham
1758)
John Atkins, Of fractures in general, chapter III of THE NAVY SURGEON;
(London: Henry Woodgate &
Samuel Brooks 1758), 38

OR, PRACTICAL SYSTEM OF SURGERY

Charles White, An account of a remarkable operation on a broken arm,
MONTHLY REVIEW, OR LITERARY JOURNAL, 25:10 (July 1761) [from
Philosophical Transactions, Vol. LI.]
Lorenz Heister, A GENERAL SYSTEM OF SURGERY (Seventh edition)
(London: J. Clarke et al. 1763), Vol. 2, Book II - Care of Fractures
Alexander Munro, THE ANATOMY OF HUMAN BONES, NERVES AND
LACTEAL SAC AND DUCT (Seventh edition) (Edinburgh: G. Hamilton &
J. Balfour 1763)
Samuel Mihles, THE ELEMENTS OF SURGERY (Second edition) (1764)
Thomas Southwell, MEDICAL ESSAYS AND OBSERVATIONS (1764)
Gerard Van Swieten, THE COMMENTARIES UPON THE APHORISMS OF
DR. HERMAN BOERHAAVE (Second edition) (London: Robert Horsfield
& Thomas Longman 1765), Vol. 3
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Benjamin Gooch, CASES AND PRACTICAL REMARKS IN SURGERY
(Second edition) (Norwich: W. Chase 1767), Vol. 2
William Sharp, A Letter from Mr. William Sharp, Surgeon to St.
Bartholomew’s Hospital, to James parsons, M.D. F.R.S. containing an
account of a new-invented instrument for fractured Legs PHILOSOPHICAL
TRANSACTIONS, 57 (Part I): 80 (1767); a report of the article is included
in GENTLEMAN’S MAGAZINE, AND HISTORICAL CHRONICLE, 38:576
(1768)

Percivall Pott, OBSERVATIONS ON THE NATURE AND CONSEQUENCES
OF THOSE INJURIES TO WHICH THE HEAD IS LIABLE FROM EXTERNAL
VIOLENCE. TO WHICH IS ADDED SOME GENERAL REMARKS ON
FRACTURES AND DISLOCATIONS (London: L. Hawes, W. Clarke and R.
Collins 1768); the book was reviewed in SCOTS MAGAZINE, 31: 369 (July
1769)
Percivall Pott, SOME FEW GENERAL REMARKS ON FRACTURES AND
DISLOCATIONS (London: L. Hawes, W. Clarke, and R. Collins 1768);
reviewed in CRITICAL REVIEW, OR ANNALS OF LITERATURE, 26:299-301
(Oct. 1768)
Thomas Kirkland, OBSERVATIONS UPON MR. POTT'S GENERAL
REMARKS ON FRACTURES, &C. IN THREE LETTERS TO A YOUNG
SURGEON INTENDING TO SETTLE IN THE COUNTRY. WITH A
POSTSCRIPT, CONCERNING THE CURE OF COMPOUND DISLOCATIONS;
IN WHICH THE USUAL METHOD OF TREATING WOUNDS OF THE
TENDONS AND LIGAMENTS IS BRIEFLY CONSIDERED (London: T. Becket
& P.A. De Hondt 1770); the book was reviewed in CRITICAL REVIEW, OR
ANNALS OF LITERATURE, 29:186-190 (Mar. 1770)
Charles White, CASES IN SURGERY (London: W. Johnston 1770)
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John Aitken, ESSAYS ON SEVERAL IMPORTANT SUBJECTS IN SURGERY:
CHIEFLY ON THE NATURE AND CURE OF FRACTURES OF THE LONG
BONES OF THE EXTREMITIES, PARTICULARLY THOSE OF THE THIGH
AND LEG, WHETHER SIMPLE OR COMPOUND; FOR WHICH A NEW
METHOD OF RETENTION IS PROPOSED (London: E. and C. Dilly et al.

1771)

William Bromfeild, CHIRURGICAL OBSERVATIONS AND CASES (1773)
John Aitken, SYSTEMATIC ELEMENTS OF THE THEORY AND PRACTICE
OF SURGERY (1779)
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MONOGRAPH #10

PEIRCE’S STYPTIC - A CONTROVERSIAL
EXPERIMENTATION PROPOSAL
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
The newspapers at the time of the Slater v. Baker & Stapleton
case reported on a controversy concerning a proposed medical
experiment to test a new styptic (a substance applied to a wound to stop
bleeding). The inventor, Thomas Peirce, 1 believed his styptic could stop
bleeding after amputation of a limb and desired to have a limb of a
condemned criminal cut off followed by use of only his styptic. In about
1763 Peirce demonstrated successful use of the styptic on an ass in front of
several surgeons. Thomas Baker of St. Thomas’s Hospital, who was later
one of the defendants in the Slatter case, was one of the witnesses to this
demonstration and one of the subscribers to an attestation of the
demonstration.

Thomas Peirce’s name is spelled in several different ways in
contemporary literature. In his own books and advertisements he
consistently uses the spelling Peirce, so that is the spelling used in this
monograph.
1
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OTHER PROPOSALS TO EXPERIMENT ON PRISONERS
There were at least two precedents in England for proposals to
use condemned prisoners for medical experiments. In 1721 the King
authorized the use of condemned prisoners to test inoculation with small
pox. The experiment was completed and was successful. In 1730 William
Cheseldon (1688-1752), the King’s surgeon and one of the surgeons at St.
Thomas’s Hospital, believed that he could cure deafness in some cases by
removing the eardrum. He proposed the use of a condemned prisoner
and the operation was authorized on Charles Ray. After making this
proposal, Cheseldon was hooted and insulted in the street and had to
leave a theater when the performance was interrupted by the audience
crying “Drum! Drum!” In January 1731 the operation was “laid aside” and
never occurred. Ray was eventually pardoned. These precedents are
discussed in more detail in ADDENDUM A.

OTHER EXPERIMENTS WITH STYPTICS
There were precedents of experiments with claimed styptics being
conducted on non-prisoners. The following three examples are discussed
in more detail later in ADDENDUM B to this MONOGRAPH. In 1673
experiments with blood staunching liquor were conducted at the King’s
direction on patients at St. Thomas’s Hospital. In 1704 John Colbatch
(1666-1729) conducted an experiment with his styptic on two patients
undergoing amputation at St. Bartholomew’s Hospital. In 1751-54, M.
Brossard conducted an experiment with his styptic on patients at Paris
hospitals.

PEIRCE’S PROPOSAL
In 1763, Peirce submitted a petition to the king seeking
permission to proceed. The attestation signed by Thomas Baker and other
surgeons was included in the petition. A condemned prisoner, George
Clippingdale, joined the petition, seeking to be the subject. 2 The King
2

PUBLIC ADVERTISER (London), 4 May 1763 [“Geo. Clippendale”]
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supported the experiment but required addition review by his serjeant
surgeons who, in effect, barred the experiment. 3 A successful use of the
styptic on a dog was reported later in 1763. 4 Peirce advertised the styptic
beginning in 1763. 5 In 1767, Peirce again applied to conduct his
experiment. Four convicts joined in the petition seeking to be the subject. 6

ST. JAMES’S CHRONICLE OR BRITISH EVENING POST (London), 24-26
May 1763 [“he is now not to be amputated, but to be transported for life;
it being thought better to try the new Styptic on some Hospital Patient,
where the Limb is obliged to be taken off.”]; LLOYD’S EVENING POST
(London), 3-6 June 1963; PUBLIC ADVERTISER (London), 15 Aug. 1763
[Chippendale died without having operation].
4
ST. JAMES’S CHRONICLE OR BRITISH EVENING POST (London), 17 Jan.
1764 [successful experiment on dog]
5
GAZETTEER AND NEW DAILY ADVERTISER (London), 10 Aug. 1764 &
9 June 1767; LONDON EVENING POST, 22 Nov. & 27 & 29 Dec. 1764 &
31 Jan. 1765, 3 & 29 Jan. & 10 Feb. & 2 May & 2 June & 7 June 1767;
LLOYD’S EVENING POST (London), 2-4 & 9 & 11 Jan. 1765 & 14 Feb.
1766, 2; PUBLIC ADVERTISER (London), 28 Feb. & 4 Mar. & 15 July & 5
Dec. 1765; ST. JAMES’S CHRONICLE OR BRITISH EVENING POST
(London), 24 Dec. 1765, 2.
6
Thomas Peirce’s A SHORT, PLAIN, AND EXACT NARRATIVE OF ALL
THE PROCEEDINGS RELATIVE TO THE TWO CONVICTS, LATELY
RESPITED BY HIS MAJESTY, FOR THE TRIAL OF MR. THOMAS PEIRCE’S
STYPTIC MEDICINES, AND THE TRUE CAUSES OF HIS DISAPPOINTMENT
SHOWN (London: Thomas Peirce 1767) [Baker’s presence at the
demonstration is documented on page 6], reprinted in part in
GENTLEMAN’S MAGAZINE, 28:460-462 (Sep. 1767); and Joseph
Redington (ed.), CALENDAR OF HOME OFFICE PAPERS OF THE REIGN
OF GEORGE III: 1760-1775 (London: Longman & Co. & Trübner & Co.
1878), Vol. 1, xiii-xiv & 283-284; Vivisection of criminals, MEDICINE
(Detroit MI), 9(7):484-486 (July 1903). ST. JAMES’S CHRONICLE OR THE
BRITISH EVENING POST (London), 23-25 Apr. 1763; BRITISH
CHRONICLE (London), 29 Apr. - 12 May 1763, 415; LONDON EVENING
POST, 6-9 June 1767, 3 [Lawrence Sweetman, William Elliot, Jacob
3
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The application was announced in favorable terms in the June 2-4 issue of
ST. JAMES’S CHRONICLE:
Application for a pardon, we are assured, is again making by Mr.
Pearce [sic], to his Majesty, for one of the Convicts now under
Sentence of Death in Newgate, on Condition that the said Convict
shall undergo an Amputation of one of his Limbs, in which
Operation the Styptic Medicines only are intended to be applied,
without the Use of the Needle and Ligature. This is founded upon
the Assurance of a like Amputation having already been
performed in Africa, by a Gentleman now in England, which gives
room for the greatest Hopes of Success. Several of the Convicts
have signed a Petition to undergo the same Operation. 7
On June 8, a reprieve was issued to convict John Benham on the
condition that he submit to amputation of a limb followed by application
of the styptic. The 13-17 June issue of the LONDON EVENING-POST
announced that Gentlemen of the Faculty could apply at Peirce’s house
for a ticket of admission to see the experiment. 8 The 18-20 June issue
announced that Benham “has begun to take medicines to prepare his
body for the operation.”9 Peirce had placed advertisements exclusively in
the LONDON-EVENING POST at least twenty times in the first half of 1767.
Wood, and John Bentham]; London Evening Post, 9-11 June 1767, 3
[Sweetman, Elliot and Wood were executed].
One of the convicts was John Bentham. He had been committed
to prison in March 1767 for “burglariously and feloniously breaking and
entering the Dwelling House of James Bramble.” PUBLIC ADVERTISER
(London), 18 Mar. 1767, 3. He was convicted in April. LONDON
EVENING POST, 28-30 Apr. 1767, 3.
7
ST. JAMES’S CHRONICLE OR BRITISH EVENING POST (London), 2-4
June 1767, 4. The same article appeared on first page the 4-6 June issue of
the LONDON EVENING-POST and in the 5 June issue of the PUBLIC
ADVERTISER.
8
LONDON EVENING POST, 13-17 June 1767, 4.
9
LONDON EVENING POST, 18-20 June 1767, 3.
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It can be inferred that there was public concern with the proposed
experiment because the 20-23 June issues of the LONDON CHRONICLE
and ST. JAMES’S CHRONICLE reported:
We can assure the public, that the experiment which was to have
been tried on John Benham, the convict, is postponed till his
Majesty’s further pleasure. 10
The June 23-25 issue of the ST. JAMES’S CHRONICLE reported:
The Experiment which was to have been tried on John Benham,
the Convict in Newgate, is entirely laid aside; and we hear that he
is to be transported for Life. 11
“Transportation for life” meant that he would be shipped to America or
Australia and could never return to England. 12 On June 29, the
GAZETTEER reported the reason that the experiment had been stopped:
LONDON EVENING POST, 20-23 June 1767, 1. The article was reprinted
in the June 22 issue of the PUBLIC ADVERTISER. A similar article was
published in 20-23 June issue of the LONDON EVENING-POST.
11
ST. JAMES’S CHRONICLE OR BRITISH EVENING POST (London), 23-25
June 1767.
12
John Benham was transported to the American colonies. It is likely, but
not certain, that the John Benham described as being an English convict in
Virginia in 1768 is the same person. According to Ellefson, transported
convicts in the Americas were considered slaves. According to a runaway
slave advertisement from Loudoun County, Virginia, in the MARYLAND
GAZETTE for May 5, 1768 and in the VIRGINIA GAZETTE for May 12,
1768, two English convict men, John Benham and John Miller, ran away
and a reward was offered. Benham was apparently captured because an
article from the MARYLAND GAZETTE on September 5, 1768 described a
convict servant named John Benham from Virginia who had a large steel
collar around his neck. Ekrich states that the same newspaper also
reported a Virginia convict named John Benham who had scars from
10
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We are informed that the occasion of the amputation intended to
be performed on Benham the convict, not taking place, was a
representation made to his Majesty, that the preservation of the
poor fellow’s life, after all the pain he must necessarily undergo,
was doubtful; and that there were opportunities enough, by the
frequent accidents of broken limbs, to try the efficacy of the
styptic: whereupon his Majesty immediately signified his pleasure,
that the operation should not be performed. 13
In other words, it was not appropriate to perform an unnecessary lifethreatening amputation to test the substance, when it could be tried in
conjunction with a medically necessary amputation.
This is what the literate public read during the two weeks before
the Slatter case came to trial. It was not a good context in which to try the
case

being shot in the neck. MIDDLESEX SESSIONS: SESSION PAPERS JUSTICES WORKING DOCUMENTS, July 1767, image 52 of 172 posted at
www.londonlives.org - LL ref: LMSMPS505730052 [specified transport
to America]; C. Ashley Ellefson, THE PRIVATE PUNISHMENT OF
SERVANTS AND SLAVES IN EIGHTEENTH-CENTURY MARYLAND, 42,
posted at aomol.msa.maryland.gov/megafile/msa/speccol/
sc2900/.../am822.pdf (accessed 4 July 2016); A. Roger Ekirch, Exiles in
the promised land: Convict labor in the eighteenth-century Chesapeake,
MARYLAND HISTORICAL MAGAZINE, 82:95, 109 & 120 (Summer 1987);
18th-century runaway slave advertisements, posted at
herb.ashp.cuny.edu/items/show/495 (Maryland Gazette, May 5, 1768)
(accessed 4 July 2016). http://chnm.gmu.edu/loudountah/
activities/pdf/RunawayAd2.pdf (Virginia Gazette May 12, 1768) (accessed
4 July 2016).
13
GAZETTEER AND NEW DAILY ADVERTISER (London), 29 June 1767, 2.
The same article was published in the 27-30 issue of the LONDON
EVENING-POST and the 30 June issue of the PUBLIC ADVERTISER.
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During the pendency of the review of the Slatter case (July to
November 1767), Peirce’s styptic remained in the news. The day after the
trial, Peirce continued advertising his styptic; he placed an advertisement
on July 14, 1767, announcing the sale of the styptic from his house and
other locations. 14 A few days later, a letter from Peirce (signed “T.P.”) was
published, announcing that he would soon be publishing a pamphlet about
the matter. 15 In August there was an announcement of the publication of
Peirce’s pamphlet - A SHORT, PLAIN, AND EXACT NARRATIVE OF ALL
THE PROCEEDINGS RELATIVE TO THE TWO CONVICTS, LATELY
RESPITED BY HIS MAJESTY, FOR THE TRIAL OF MR. THOMAS PEIRCE’S
STYPTIC MEDICINES, AND THE TRUE CAUSES OF HIS
DISAPPOINTMENT. 16
The debate over the proposed trial of Peirce’s styptic created a
public atmosphere that may have contributed to the jury verdict and to the
Lord Chief Justice Wilmot characterizing Baker and Stapleton’s actions as
experimentation.

ANOTHER INCIDENT INVOLVING PEIRCE
In a curious coincidence, Peirce had some involvement with the
John Wilkes affair. Wilkes was a member of parliament who was
imprisoned for writing an article critical of the King. The resulting riot in
May 1768 was near Richard Slatter’s house. Several of the attorneys
involved in the Slatter case had a role in the litigation arising out of the
imprisonment and related proceedings. 17 In its Mar. 30 - Apr. 1, 1768
issue, the LLOYD’S EVENING POST published an account of Thomas
Peirce spotting a person dressed like a gentleman who was carrying a
weapon and acting suspiciously. Peirce tailed him to the tavern that Wilkes
LONDON EVENING-POST, 14 July 1767.
ST. JAMES’S CHRONICLE OR BRITISH EVENING POST (London), 16-18
July 1767.
16
PUBLIC ADVERTISER (London), 24 Aug. 1767. Part of the pamphlet was
reprinted in GENTLEMAN’S MAGAZINE, 28:460-462 (Sep. 1767).
17
See MONOGRAPH #24.
14
15
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and his supporters frequented. The tailed person asked about Wilkes and
his friends. Pierce alerted Wilkes’s Committee concerning what he had
seen. The newspaper warned the public that even if they believed Wilkes
an outlaw, it would be criminal to breach the peace against him. 18
Although there is no direct evidence of political overtones to

Slater v. Baker, it could not have helped Thomas Baker’s standing to have

been involved as a signatory to a document in support of a styptic that was
opposed by the King’s surgeons and that was being advocated by Peirce,
who was apparently aligned with a critic of the King.

The account of Peirce tailing the suspicious person is from LLOYD’S
EVENING POST, 30 Mar. - 1 Apr. 1768, 1. Virtually the same article was
printed in the GAZETTEER AND NEW DAILY ADVERTISER (London), 31
Mar. 1768, 4, and the PUBLIC ADVERTISER (London), 31 Mar. 1768, 2.
18
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ADDENDUM A
OTHER PROPOSALS TO USE PRISONERS
1721-22 - SMALLPOX INNOCULATION
The Princess of Wales (Caroline of Ansbach 1683-1737),
daughter of the King, wanted her children, the King’s grandchildren, to be
inoculated with smallpox. She proposed testing inoculation on six
condemned prisoners. The King authorized the experiment and agreed to
set free the prisoners who agreed to the offer and survived the experiment.
Six prisoners agreed. In 1721, Dr. Charles Maitland (1668-1748)
inoculated them. They survived and were freed. 19
In 1722, the Princess arranged for Dr. Maitland to inoculate five
parish orphans. No mention has been found of approval of anyone other
than the Princess. When they survived, the daughters of the Princess were
then successfully inoculated. 20
Inoculation was controversial. In 1722 an anonymous opponent
The information on the smallpox experiment on prisoners is from:
EVENING POST (London), 15 June 1721 & 17-19 Aug. 1721; DAILY POST
(London), 10 Aug. 1721 & 25 Aug. 1721; HISTORICAL REGISTER, 22:262
(Jan. 1, 1721); MR. MAITLAND’S ACCOUNT OF INOCULATING THE
SMALLPOX VINDICATED (Second Edition) (London: J. Peele 1722);
Genevieve Miller, THE ADOPTION OF INOCULATION FOR SMALLPOX IN
ENGLAND AND FRANCE (Philadelphia: University of Pennsylvania Press
1957), 83-88.
20
The small pox experiment on orphans is from: Arthur M. Silverstein, A
HISTORY OF IMMUNOLOGY (San Diego CA: Academic Press 1989), 31;
Genevieve Miller, THE ADOPTION OF INOCULATION FOR SMALLPOX IN
ENGLAND AND FRANCE (Philadelphia: University of Pennsylvania Press
1957), 88-89. Newspaper accounts include LONDON GAZETTE, 24-27
Mar. 1722 [invitation to observe inoculated children]; POST BOY
(London), 19-21 Apr. 1722 [princesses inoculated].
19
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of inoculation published a pamphlet that included: –
It was left on Record by a learn’d Author, as a Maxim in Civil
Government, and which I believe will be allow’d to be just in all
Governments in the World,
“That making Experiments upon the Bodies of Patients at the
hazard of their Lives, Limbs, or Health, and without their
Consent, is an Immorality in the Practice of Physick, and Surgery,
and is no less than willful Murder in the Practitioner.” 21
The source the pamphlet claims to quote has not been located. The
pamphlet also proposed requiring an elaborate system of written consent
by multiple persons that could rarely, if ever, be complied with, effectively
banning inoculation. This is the earliest proposal of government mandated
written consent to health care that has been located.

1730-31 - WILLIAM CHESELDEN - PROPOSED PRISONER
EXPERIMENT
In 1730, William Cheselden sought to remove the eardrum of a
condemned prisoner. 22 The King approved the surgery, 23 but the resulting
public outcry caused the operation to be laid aside in 1731. 24
THE NEW PRACTICE OF INOCULATING THE SMALL-POX CONSIDER’D,
AND AN HUMBLE APPLIACTION [SIC] TO THE APPROACHING
PARLIAMENT FOR THE REGULATION OF THAT DANGEROUS
EXPERIMENT (London: T. Crouch & A Dod 1722), 5.
22
GRUB STREET JOURNAL (London), 17 Dec. 1730, 2.
23
DAILY JOURNAL (London), 21 Dec. 1730 [Charles Ray]; LONDON
EVENING POST, 22-24 Dec. 1730 [Charles Rey]; DAILY POST (London),
24 Dec. 1730 [Charles Rey]; GRUB STREET JOURNAL (London), 24 Dec.
21

1730 [Charles Ray].
LONDON EVENING POST, 29-31 Dec. 1730 [suspended for few days];
LONDON EVENING POST, 31 Dec. 1730 - 2 Jan. 1731 [theory described;
trial put off]; LONDON EVENING POST, 2-5 Jan. 1731 [laid aside];
LONDON EVENING POST, 5-7 Jan. 1731 [Rey to be transported]; GRUB
24
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The prisoner joined in the application to the King, so there was
consent. However, as recognized in twentieth century, consent of prisoners
can seldom be considered free consent, especially when what is being
agreed to is the only chance to avoid execution.

ADDENDUM B
OTHER EXPERIMENTS WITH CLAIMED
STYPTICS
1673 - BLOOD STAUNCHING LIQUOR (ANOTHER
STYPTICK)
In 1673, the Royal Society received a letter from a French
physician, Jean-Baptiste Denys (c, 1640-1704), that he had invented a
blood-staunching liquor (a styptic). He offered to sell it to the Royal
Society and sent a sample. Physician Walter Needham conducted the
STREET JOURNAL (London), 7 Jan. 1731 [description of experiment] & 14
Jan 1731 [to be transported]; DAILY COURANT (London), 18 Jan. 1731 &
DAILY JOURNAL (London), 19 Jan. 1731 & GRUB STREET JOURNAL
(London), 21 Jan. 1731, 2 [paper read by Martyn Folkes before Royal
Society in defense of experiment]. Curiously, a watch-maker, Daniel
Delander, made a device to remove the drum and is reported to have used
it to perform the operation. Delander lectured on his operation.
UNIVERSAL SPECTATOR AND WEEKLY JOURNAL (London), 23 Jan.
1731, 92; DAILY JOURNAL (London), 23 Jan. & 26 Jan. 1731; GRUB
STREET JOURNAL (London), 28 Jan. 1731; DAILY POST, 24 Feb. 1732
[lecture]. At Delander’s request, the transportation of Ray was postponed.
DAILY JOURNAL (London), 13 Mar. 1731. Some young surgeons were
reported to have performed the operation on a malefactor after execution.
DAILY POST (London), 13 Mar. 1731, 1. GRUB STREET JOURNAL
(London), 18 Mar. 1731, 3. In April 1731, Ray was pardoned. LONDON
EVENING POST, 24 Apr. 1731; DAILY POST (London), 26 Apr. 1731.
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initial tests on a dog and on two women in the home of surgeon Richard
Wiseman (Serjeant-Surgeon to King Charles II). After additional
experiments on animals, King Charles II ordered that experiments be
conducted on humans at St. Thomas’s Hospital. Two patients were
identified who needed to undergo amputation of a leg for medical reasons.
The liquor was used after the operations with success. It is likely that a
hospital surgeon conducted the amputations and application of the liquor.
One of the hospital surgeons, Thomas Hollier, had worked along side
Walter Needham in other settings, so it is likely he performed the
experiment. The experiment was declared to be a success. The King’s
surgeons were present as witnesses. It is likely that the patients consented
to the amputations, but there is no mention of patient consent to use of
the liquor. 25

1704 - JOHN COLBATCH AND HIS STYPTICK
John Colbatch was trained as an apothecary and in 1696 became a
Licentiate of the London College of Physicians. In 1693 he invented a
Simon Werrett, Healing the nation’s wounds: Royal ritual and
experimental philosophy in restoration England, HISTORY OF SCIENCE,
25

38:377, 388-393 (2000) [This includes an account of some of the political
factors that may have contributed to the royal support of these
experiments]; An Account of the Experiments promised at the end of the

next precedent transactions, concerning the wonderful effects of the
Blood-staunching liquor upon a Man and a Woman in St. Thomas's
Hospital in South-wark London, PHILOSOPHICAL TRANSACTIONS, 8:8284 (1673); On the further success of the Blood-staunching Liquor. By a
Surgeon of his Majesty's Fleet, PHILOSOPHICAL TRANSACTIONS, 8:95

(1673); Richard Wiseman, SEVERALL CHIRURGICALL TREATISES
(London: E. Fletcher & J. Macock 1676), 108-109 [Wiseman and
Needham experiment with the styptic in a breast amputation case; consent
to amputation but no mention of consent to styptic]; Daniel Turner, THE
ART OF SURGERY (London: C. Rivington 1741) (6th Edition), Vol. 1, 336344; John Bell, THE PRINCIPLES OF SURGERY (Edinburgh: T. Cadell et
al. 1801), Vol. 1, 154-155.
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styptic that he called Vulnerary Powder. In late 1693 he conducted a
successful public trial of his styptic on a dog. One of the surgeons at St.
Bartholomew’s Hospital then arranged for an experiment on two hospital
patients who required amputation. The experiment was conducted
surgeons other than Colbatch and was reported to be unsuccessful; tight
bandages had to be used to staunch the blood flow. Charles Bernard, a
surgeon at St. Bartholomew’s Hospital, arranged for a second experiment
at the hospital. Colbatch did not approve the way the experiment was
going to be conducted so he did not attend. He sent a surgeon, Mr. Baker,
in his stead. Despite the name, no connection has been found between
this surgeon and Thomas Baker. The experiment failed. There was
considerable dispute over whether this demonstrated the ineffectiveness of
the styptic or the experiment had not been conducted properly. As a
result, Colbatch was effectively denied access to hospitals, although he was
permitted to conduct experiments on soldiers. 26
There was no mention of consent of subjects in the accounts of
use of the styptic.

1751-54 - BROSSARD’S AGARIC STYPTICK
Harold J. Cook, Sir John Colbatch and Augustan Medicine:
Experimentalism, Character and Entrepreneurialism, ANNALS OF
SCIENCE, 47(5):475-505 (Sep. 1990); William Cowper, An account of
some experiments lately made on dogs, and of the effects of Mr. John
Colbatch's styptick on humane bodies, PHILOSOPHICAL TRANSACTIONS,
26

18:42-44 (1694); S.W., AN EXAMINATION OF A LATE TREATISE OF THE
GOUT WHEREIN JOHN COLBATCH'S DEMONSTRATIONS ARE BRIEFLY
REFUTED, THE COLLEGE CLEARED FROM HIS SCANDALOUS
IMPUTATIONS; AND A SHORT ACCOUNT OF HIS VULNERARY POWDER
(London 1697); John Colbatch, NOVUM LUMEN CHIRURGICUM: OR, A
NEW LIGHT OF CHIRURGERY (London: Dan. Brown 1704); John
Colbatch, A COLLECTION OF TRACTS, CHIRURGICAL AND MEDICAL;
VIZ.I. A NEW LIGHT OF CHIRURGERY (Second Edition) (London: Dan.
Brown 1704); Harold J. Cook, Practical medicine and the British Armed
Forces after the “Glorious Revolution,” MEDICAL HISTORY, 34(1): 1, 1620 (Jan. 1990). Joseph Warner testified in the Slatter case.
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In 1751, with the permission of the King’s First Surgeon, Germain
Pichault de la Martiniere (1697-1783), an experiment was conducted in
some hospitals in Paris with a styptic, agaric of oak, discovered by a
surgeon, M. Brossard. The agaric was applied after amputation to stop
blood without use of a ligature. The Royal Academy published its
declaration of opinion on the subject. The King awarded Brossard a
gratuity and pension. 27
There is no mention of consent in the report.
Joseph Warner, a surgeon of Guy’s Hospital, also conducted
experiments to prove the efficacy of the agaric of oak in staunching blood.
He gave a report to the Royal Society in 1754. 28
There is no mention of consent in his report.

LONDON EVENING POST, 10-13 Aug. 1751; GENERAL EVENING POST
(London), 13-15 Aug. 1751. GENTLEMAN’S MAGAZINE 21:455-466 (Oct.
1751); Samuel Sharp, A CRITICAL ENQUIRY INTO THE PRESENT STATE
OF SURGERY (London: J. and R. Tonson 1754), 315-319; John Bell, THE
PRINCIPLES OF SURGERY (Edinburgh: T. Cadell 1801), Vol. 1, 155 et seq.
28
Two letters concerning the use of agaric, as a styptic (Read 5 Dec. 1754),
PHILOSOPHICAL TRANSACTIONS, (London: C. Davis 1760), 48 (Part
II):813; Joseph Warner, CASES IN SURGERY (London: J. & R. Tonson &
S. Draper 1754). Joseph Warner (1717-1801) was London surgeon who
served as Master of the Corporation of Surgeons in 1780 and 1784.
27
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MONOGRAPH #11

BECOMING A HOSPITAL SURGEON IN
EIGHTEENTH CENTURY LONDON
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
Hospital affiliations of surgeons are important to understanding
surgeons and their relationships to other surgeons.
In the eighteenth century, it was difficult to secure a position as a
surgeon to a London hospital. Each hospital had a designated number of
hospital surgeons. When there was a vacancy due to death, resignation, or
removal, surgeons could apply. The board of governors of the hospital
elected the replacement hospital surgeon in a competitive election.
Surgeons often had to apply multiple times before being elected. 1 This
sometimes led to bad feelings between winners and losers who often
applied again and later became colleagues.
Hospital surgeons were paid a modest stipend by the hospital.
There was prestige from the appointment that contributed to their
standing in the surgical community and promoted their private practice.
The direct financial benefit from being a hospital surgeon was derived
from the substantial fees paid to the surgeons by students and young
surgeons to obtain training and experience in surgery. Some surgeons
earned more from these fees than from their surgical practice. For

1

Thomas Baker had to apply five times before securing a position.
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example in 1738-39, in his first year as a hospital surgeon, Thomas Baker
received £ 490 from students and £ 252 from his surgical practice. 2
The major London hospitals were aligned with rival political and
religious factions. St. Bartholomew’s Hospital and Bethlem Hospital were
aligned with the Tories and with the Church of England. St. Thomas’s
Hospital and Guy’s Hospital, both located in Southwark, were under the
governance of Whigs and religious dissenters. 3 Thomas Baker held
dissenter religious beliefs, so he pursued an appointment at St. Thomas’s
or Guys.
St. Thomas’s Hospital was an ancient hospital, tracing its roots to
1173. 4 St. Thomas’s did not admit incurables and lunatics. For those
patients, Thomas Guy (1644-1724), a governor and patron of St.
Thomas’s, built a new hospital - Guy’s Hospital - at his own expense. 5 It
opened in 1721. The two hospitals had adjacent locations and worked in
close co-operation.
Thomas Baker, Account book [in Wellcome Library, London MS.5781].
3
John Hawkins, The Life of Dr. Samuel Johnson, in THE WORKS OF
SAMUEL JOHNSON, LL.D.: TOGETHER WITH HIS LIFE, AND NOTES ON
HIS LIVES OF THE POETS (London: J. Buckland and others 1787), Vol. I,
pp. 237-238
4
In 1862 the government seized the St. Thomas’s Hospital site in
Southwark. Most of the hospital was demolished. The Charing Cross
Railway viaduct from London Bridge Station was built on the site. In 1871,
a new hospital was completed on the River Thames across from
Parliament, where the hospital is still located (2019). The information
about London Hospitals is from R.M. Wingent, HISTORICAL NOTES ON
THE BOROUGH AND THE BOROUGH HOSPITALS (London: Ash & Co.
1913), 102; and other sources.
5
Guy was a printer and publisher who initially made his money selling
English Bibles and then made a fortune in stock speculation in the South
Sea Company, which was founded to trade in the national debt and to
engage in trade. The shares traded at a high price before the bubble burst
and then lost most of their value. Guy sold his shares before the bubble
burst, assuring his fortune.
2
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The relationship between St. Thomas’s Hospital and Guy’s
Hospital led to an investigation of St. Thomas’s surgeons, including Baker,
in 1768. This is discussed later in this MONOGRAPH and in
MONOGRAPH #12.

ROBERT BAKER - THOMAS BAKER’S UNCLE
Thomas Baker’s surgical apprenticeship was served under his
uncle, Robert Baker. 6 Robert Baker sought appointment as a hospital
surgeon before and during Thomas’s apprenticeship. Robert had to apply
several times. He first applied to be a surgeon at St. Thomas’s Hospital
when Symon Rydoubt died. On 4 May 1714, William Dickinson was
elected. 7 Baker applied again when John Girle (c. 1675-1715) died, but
Josiah Paul was elected. 8 In 1718, one additional assistant surgeon position
was approved. Robert Baker applied. On 9 July 1718, William Cheselden
was elected. 9 In 1719, William Cheselden was promoted to principal
surgeon. Robert Baker applied for the then vacant assistant surgeon
position. On 8 April 1719, Joseph Tanner was elected. 10

For more information about Robert Baker, see MONOGRAPH #16.
ST. THOMAS’S HOSPITAL, MINUTE BOOKS OF COURTS AND
COMMITTEES, 18 FEBRUARY 1691 - 13 JULY 1737 [hereinafter
COMMITTEE BOOKS #1], images 203-204 of 278 [4 May 1714]. ST.
THOMAS’S HOSPITAL, MINUTES OF THE COURT OF GOVERNORS 20
FEB 1678 - 16 JULY 1735 [hereinafter GOVERNORS MINUTES #1], posted
at www.LondonLives.com, 321 of 458 [4 May 1714].
8
COMMITTEE BOOKS #1, images 205-206 of 278 [12 June 1714];
WEEKLY JOURNAL WITH FRESH ADVISE FOREIGN AND DOMESTICK
(London), 15 Jan 1715.
9
COMMITTEE BOOKS #1, image 215 of 278 [9 July 1718]; GOVERNORS
MINUTES #1, 352 of 458 [9 July 1718]; POST BOY (London), July 10,
1718, 2.
10
COMMITTEE BOOKS, images 217-218 of 278 [8 Apr. 1719];
GOVERNORS MINUTES #1, 355 of 458 [8 Apr. 1719]; WEEKLY JOURNAL
(London), 15 Jan. 1715.
6
7
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In 1725, near St. Thomas’s Hospital in Southwark, the new Guy’s
Hospital was opened to serve incurables. When Guy’s hospital surgeon
Francis Croft died in 1728, Robert Baker was elected to replace him. 11
Robert was a surgeon in Guy’s Hospital until his death in 1733. 12 Thus,
Robert Baker was a hospital surgeon at Guy’s Hospital during the last two
years of Thomas Baker’s apprenticeship.

THOMAS BAKER
Like his uncle Robert, Thomas Baker had to persevere to obtain
an appointment as a hospital surgeon. 13 Thomas Baker applied five times
before he was elected hospital surgeon.
Since Baker was a member of a dissenter church, only St.
Thomas’s Hospital and Guy’s Hospital were likely to be open to him. He
pursued positions at both.
Thomas first applied in 1730 at St. Thomas’s Hospital for the
position created by the death of Joshua Symonds. John Girle (1702-1761)
was elected. 14 This John Girle was the son of the John Girle who had been
STAMFORD MERCURY (London), Mar. 7, 1728, 4; HISTORICAL
REGISTER (March 1728), 15; Samuel Wilks & G.T. Bettany, A
BIOGRAPHICAL HISTORY OF GUY’S HOSPITAL (London: Ward, Lock
Bowden 1892), 119. Yorke incorrectly states that Thomas’s uncle was a
surgeon at St. Thomas’s Hospital, citing an obituary line in the
GENTLEMAN’S MAGAZINE, No. XXXI, 380 (July 1733) that reports the
death of Mr. Baker and erroneously states he was surgeon of St. Thomas’s
Hospital. The uncle was a surgeon at Guy’s Hospital.
12
LONDON JOURNAL, 11 Aug. 1733 [Sharpe elected to replace Baker,
deceased]; LONDON EVENING POST, 9-11 Aug. 1733, 1; Samuel Wilks &
G.T. Bettany, A BIOGRAPHICAL HISTORY OF GUY’S HOSPITAL
(London: Ward, Lock Bowden 1892), 119.
13
For more information about Thomas Baker, see MONOGRAPH #16.
14
COMMITTEE BOOKS #1, 254-255 of 278 [8 May 1730/1]; ST. THOMAS’S
HOSPITAL, MINUTES OF THE COURT OF GOVERNORS 20 FEB 1678 - 16
11
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a surgeon at St. Thomas’s Hospital until 1715 and for whose position
Thomas’s uncle Robert had applied without success. 15
In 1733 Thomas applied at Guy’s Hospital for the position
created by the death of his uncle. Samuel Sharp was elected “by a great
Majority.” 16
In 1736 Baker again applied at Guy’s Hospital for the position
created by the death of Hasell Cradock. John Belchier (1706-1785) was
elected. The newspaper noted “Mr. Belcher being a Kingston-Man had
the Speaker’s Interest.”17 This is a hint at the political forces behind such
elections, which the Baker family eventually used to secure Thomas’s
election. Belchier retired from Guy’s in 1768.
In 1738 Thomas Baker, Benjamin Cowell, and John Whiting
applied for the position at St. Thomas’s Hospital created by the
resignation of Mr. Cheselden. Whiting was elected. 18
In light of his son’s lack of success in being elected, Baker’s father
sought assistance with the next available appointment from powerful
friends. The Duke of Richmond controlled the Common Council of
Chichester and sat in parliament as member for Chichester. Charles
Lennox (1701-1750), 2d Duke of Richmond, often recommended
JULY 1735 [hereinafter GOVERNORS MINUTES #1], posted at
www.LondonLives.com, 431 of 458 [14 July 1731 - election of Girle];
DAILY POST (London), 15 July 1731.
15
The fact that the John Girles are father and son is confirmed by the
documentation of the younger Girle’s apprenticeship to William
Cheselden in December 1718 that identifies his father as surgeon John
Girle. London Metropolitan Archive; Reference Number:
COL/CHD/FR/02/0451-0456.
16
LONDON EVENING POST, 9-11 Aug. 1733, 1.
17
LONDON EVENING POST, 21 Dec. 1736, 2.
18
DAILY POST (London), 25 Mar. 1738, 1; LONDON EVENING POST, 2325 Mar. 1738, 1 & 28-30 Mar. 1738, 2.
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candidates for posts. 19 Baker’s father pledged his support to Richmond in
return for Richmond’s help in securing a hospital surgeon appointment for
his son at St. Thomas’s Hospital. 20
Richmond wrote to Thomas Pelham Holles, Duke of Newcastle
(1693-1768), seeking his support.
…The next thing I am to trouble you about is aske [sic] your
Graces vote & interest as a Governor of St. Thomas’s hospital for
Mr. Baker to succeed upon the first vacancy as surgeon in the
hospital. I have yet been able to get butt one vote, however that’s
worth two, for it is Sir John Campechy’s; butt I most seriously
desire you to interest yourself for him with the other Governors,
he is son to Tom Baker the Chandler at Chichester, who is the
cheif [sic] pillar of the Dissenters in these parts, & has a most
exceeding good interest both in town & Country & has always
been with us. The son is really a very good Surgeon & fit for the
business! When you are in town he will bring you a letter from
me, & I hope you will countenance him. His father Tom Baker is
now my Tom Till as to the Presbyterian branch. 21
Thomas Holles, Duke of Newcastle, was presented the Green Staff,
indicating his appointment as a Governor of St. Thomas’s Hospital on 17
November 1736. 22 He later served as Prime Minister - 1754-1756 and
L.P. Curtis, CHICHESTER TOWERS (1966), 40.
Lawrence James, ARISTOCRATS: POWER, GRACE, AND DECADENCE:
BRITAIN'S GREAT RULING CLASSES FROM 1066 TO THE PRESENT
(Macmillan 2010), 195.
21
Timothy J. McCann (editor), THE CORRESPONDENCE OF THE DUKES
OF RICHMOND AND NEWCASTLE 1724-1750 (Sussex Record Society
1984), 21.
22
ST. THOMAS’S HOSPITAL, MINUTE BOOKS OF COURTS AND
COMMITTEES, 6 NOVEMBER 1724 - 29 JULY 1746 [ hereinafter
COMMITTEE BOOKS #2], image 274 of 466, , posted at
www.LondonLives.com..
19
20
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1757-1762. The Grand Committee ordered that a Green Staff be
presented to John Peachey (the Campechy referred to in the letter) at its
14 January 1736 meeting. 23 Both are recorded as new governors in the
minutes of the 13 July 1737 meeting. 24
The promised letter of introduction from Richmond to Newcastle
was dated September 10, 1738:
My Lord,
As your Grace is a Governor of Str. Thomas’s hospital, I
hope you will give me leave to recommend Mr. Baker to you, for
your interest to succeed upon the first vacancy as a Surgeon in that
hospital. He is extremely fit for the business, else I should not
have recommended him: Your Grace knows his after Mr. Tho
Baker of Chichester who has ever been a steadfast man in the true
cause.
I am your Lord, Your Grace’s ever faithful humble
servant
Richmond etc. 25
Thomas Baker also wrote a letter to the Rev. Mr. Thomas Birch
on November 23, 1738:
I hope you’ll excuse the trouble I now give you; but Mr.
Whiting one of Surgeons to St. Thomas’s Hospital is now judg’d
to be at the point of death. I am thought by everyone to be his
Successor. Your intrest [sic] with the Governors in my behalf
would lay a lasting obligation on Your most obed. T. Baker
COMMITTEE BOOKS #2, image 277 of 466.
ST. THOMAS’S HOSPITAL, MINUTES OF THE COURT OF GOVERNORS 7
July 1736 - 12 May 1784 [hereinafter GOVERNORS MINUTES #2], posted
at www.LondonLives.com, image 12 of 584.
25
Timothy J. McCann (editor), THE CORRESPONDENCE OF THE DUKES
OF RICHMOND AND NEWCASTLE 1724-1750 (Sussex Record Society
1984), 22.
23
24
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Mr. Watts of Lincoln’s Inn can make Sir. Geo.
Champion but I don’t know where to send to him. 26
Baker was seeking help from Birch, who was not himself a
Governor of St. Thomas’s, in contacting Watts. Baker believed that Watts
could secure Champion’s support in the vote for the surgery appointment.
Birch (1705-1766) was raised a Quaker and became a priest of the Church
of England in 1731. Birch was also a Whig supporter. He was elected a
fellow of the Royal Society in 1735 and served as its secretary from 1752
to 1765. Interestingly, Birch was killed in January 1766 by a fall from his
horse just a few months before Slatter’s fall. George Champion (d. 1754)
was an alderman and sheriff of London and a member of Parliament
(1734-1741). Champion was on the 1736 list of governors. 27
The letters on behalf of Baker appear to have had their intended
effect. On March 28, 1739, John Whiting died after a lingering illness.
Thomas Baker, Daniel Mitford, Joseph Paul, Benjamin Cowell, John
Sheron, Robert Markland, and Edmund Sanxay were candidates for the
position. Thomas Baker was elected on April 12, 1739. 28 The newspaper
Baker’s letter to Birch is at the British Library in London, Western
Manuscripts Add MS 4300 (f. 118).
27
George Champion had a controversial career, see Champion, George,
posted at http://www.historyofparliamentonline.org/volume/1715754/member/champion-george-1754 [accessed April 2016].
28
DAILY POST (London), 28 Mar. 1739, 1; DAILY ADVERTISER
(London), 31 Mar. 1739, 1; LONDON EVENING POST, 31 Mar. 1739, 2;
LONDON AND COUNTRY JOURNAL, 10 Apr. 1739 [list of candidates];
DAILY GAZETTEER (London), 13 Apr. 1739 [“Mr. Baker was almost
unanimously chosen]”; GOVERNORS MINUTES #2, image 32 of 584 [12
Apr. 1739]; GENTLEMAN’S MAGAZINE, 9:217 (Apr. 1739); LONDON
MAGAZINE; OR, GENTLEMAN’S MONTHLY INTELLIGENCER, 8:205
(1739);
Henry Betham Robinson, St. Thomas’s Hospital surgeons and the
practice of their art in the past, ST. THOMAS’S HOSPITAL REPORTS
(London), 28:415 (1901).
26
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noted: “There were several candidates, but the Contest lay between him
[Thomas Baker] and Mr. Paul, who had a considerable Shew of Hands.”29
Baker served as a hospital surgeon for the next 29 years until his
resignation in 1768. 30

BENJAMIN COWELL
Benjamin Cowell was a complex and politically connected
surgeon. 31 He and Thomas Baker had a long history.
In 1738, Cowell and Baker both applied to be surgeon at St.
Thomas’s Hospital when the legendary William Cheselden resigned. In
fact, John Whiting was elected. In 1739, when John Whiting died, Cowell
and Baker both reapplied. Thomas Baker was elected. Later, in 1741,
when James Ferne died, Cowell became one of the candidates for his
position, but Joseph Paul was elected.

READ WEEKLY JOURNAL OR BRITISH GAZETTEER (London), Apr. 14,
1739, 2.
30
He is listed as surgeon at St. Thomas’s Hospital in the directories that
have been located. MAGNAE BRITANNIAE NOTITIA, (London 1741), 167;
(London 1743), 170; (London 1745), 180; (London 1748), 193; THE
PRESENT STATE OF GREAT BRITAIN (London 1742), 177; MILLAN’S
UNIVERSAL REGISTER (London 1748), 119; (London 1753), 42; (London
1755), 179; (London 1756), 90; (London 1759), 93; (London 1760), 95;
(London 1761), 99; (London 1762), 102; (London 1763), 101; (London
1767), 101; COURT AND CITY REGISTER (London 1751), 198; (London
1754), 204; (London 1755), 204; ENGLISH REGISTRY (Dublin 1752), 90.
Directories for other years between 1739 and 1768 are not available in
either Eighteenth Century Collections Online or the Guildhall Library in
London.
31
For more information about Benjamin Cowell, see MONOGRAPH
#20.
29
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In 1746, Cowell went head-to-head with John Warner for the
hospital surgeon position at Guy’s Hospital upon the death of James
Pierce. Warner was elected. In 1749, when John Girle resigned, Cowell
was elected as a hospital surgeon at St. Thomas’s Hospital. He bested Mr.
Chandler by a vote of 119 to 108.

OTHERS
The Bakers were not alone in seeking political assistance in
securing hospital posts. Several such letters have been located concerning
appointments at St. Thomas’s Hospital. 32 On 10 December 1758, Mark
Akenside wrote to Thomas Pelham Holles, Duke of Newcastle, who was
then Prime Minister, seeking his support to be elected as a hospital
physician at St. Thomas’s in place of Dr. Joseph Letherland (1699-1764),
who had resigned. 33 Dr. Akenside was one of six candidates for the
position. Dr. Thomas Milner (1718-1797) was chosen without
opposition. 34 About two weeks later, Dr. Akenside was elected to replace
Dr. Milner as assistant-physician. 35

Examples of other efforts to seek political assistance in securing hospital
posts include: Letter to Clive from Jos. Else, surgeon, 22 Sep. 1768
[seeking position Cowell had held; Joseph Else (d. 1780) was elected to
replace Cowell], British Library, Mss Eur G37/94/2 ff.78-79; Letter from
William Cooper, probably to Clive, 3 Oct. 1768 [seeking position Cowell
had held; Cooper (d. 1800) later became a Guy’s Hospital surgeon and
Master of the Company of Surgeons in 1795], British Library, Mss Eur
G37/54/3 f.4; Letter from Joseph Warner, probably Clive, 26 Nov. 1768
[recommending Cooper to fill position Baker had held], British Library,
Mss Eur G37/55/1 ff.92-93.
33
See also Robin Dix, A newly discovered manuscript dedication to Mark
Akenside, MED. HIST., 53(3):425-432 (July 2009) [Mark Akenside wrote
to Thomas.]
34
LONDON CHRONICLE, 4-6 Jan. 1759, 1.
35
LONDON EVENING POST, 16-18 Jan. 1759, 3 [116 for Akenside, 67 for
Russell, and 32 for Fordyce].
32

MONOGRAPH #11 - Page 10 of 10

MONOGRAPH #12

THE INVESTIGATION OF SURGEONS AT
ST. THOMAS’S HOSPITAL - 1768
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
In 1768 St. Thomas’s Hospital investigated complaints about the
substantial decrease in pupils at the hospital. 1 The investigation focused on
the conduct and behavior of the hospital surgeons - Thomas Baker,
Benjamin Cowell and Thomas Smith. On July 27, a committee was
summoned to conduct the investigation. The surgeons were separately
called in and examined. On August 19, the Grand Committee (executive
The information about the investigation of surgeons at St. Thomas’s
Hospital is derived from: ST. THOMAS’S HOSPITAL, MINUTES OF THE
COURT OF GOVERNORS and MINUTE BOOKS OF COURTS AND
COMMITTEES, posted at www.LondonLives. com. Some of the reports
and minutes are in ADDENDUM 1 to this MONOGRAPH.
Commentary about the investigation incudes: Eilidh Margaret McInness,
ST. THOMAS’S HOSPITAL (George Allen & Unwin: London 1963), 80;
Clifford Naunton Morgan, Surgery and surgeons in 18th Century London,
ANNALS OF THE ROYAL COLLEGE OF SURGEONS OF ENGLAND, 42(1), 137 at 10 (Jan. 1968) Disputes arose again between St. Thomas’s Hospital
and Guy’s Hospital concerning surgical students in the 1820’s and 1830’s,
see, e.g., LANCET, i:467-468 (24 Dec. 1836).
1
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committee) submitted a report to the Court of Governors (governing
body). The report is included in ADDENDUM 1 to the MONOGRAPH.
The report stated that the disagreement among the surgeons had caused
the decrease in pupils and discredited the hospital and created
inconveniences for the patients. The committee initially concluded that
the animosities had such deep roots that there was no hope of
reconciliation and submitted the matter to a General Court of the
Governors “to take such measures upon the Occasion as the importance
and the delicacy of the subject may require.” Subsequently the surgeons
declared their agreement to “bury all their former Differences in Oblivion
and that they were resolved to preserve a thorough Friendship and
Harmony between them for the Future.” The committee was not
impressed with this declaration and adhered to its decision to submit the
matter to the Governors. It was clear that they expected one or more of
the surgeons to be removed.
In response to this report, on August 19, the Court of Governors
delegated resolution of the matter to the Grand Committee. The
Committee was “empowered to Act therein as they see fit.”
Benjamin Cowell resigned as hospital surgeon. Benjamin Crowell
was then Master of the Company of Surgeons in London.
The Court of Governors accepted his resignation on September
28. The Grand Committee withdrew its report on the “affair relating to the
Surgeons.” The Board of Governors adopted resolutions at the same
meeting directing the Grand Committee (a) to develop a plan for the
access of Guy’s Hospital pupils to learn in St. Thomas’s Hospital and (b)
to prepare amendments to the hospital rules for physicians and surgeons.
On 14 December, the Grand Committee reported to the Court
of Governors. The report is included in ADDENDUM 1 to this
MONOGRAPH. The report made it clear the primary focus of the
controversy was on pupils and on who received the benefit of the
payments from pupils. The only other matter addressed was how to assure
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that surgeons were in town when they were scheduled for duty or provided
qualified substitutes.
The Court of Governors approved the orders and agreements and
made them orders of the Court. It then proceeded to vote on a
replacement for Thomas Baker, who had resigned. There was no
indication in the minutes that his resignation was linked to the investigation
of the surgeons. There is no hint that there were questions about the
quality of surgical care provided by the surgeons.
Most commentators have concluded that Cowell was the main
cause of the affair. 2 One characterized him as having a truculent attitude. 3

THOMAS BAKER
The only suggestions of links between the Slatter case and the
hospital investigation are a diary entry in 1771 by Sylas Neville and the first
page of Baker’s Report - FACTS AS THEY WERE - from 1767 or 1768. 4
Sylas Neville, a friend and fellow student of Thomas Baker
(Baker’s son), noted in his diary a conversation that he had with the son on
November 17, 1771:

E.g., Clifford Naunton Morgan, Surgery and surgeons in 18th Century
London, ANNALS OF THE ROYAL COLLEGE OF SURGEONS OF
ENGLAND, 42(1), 1-37 at 10 (Jan. 1968) [Cowell was “the main cause of
disunity”].
3
Eilidh Margaret McInness, ST. THOMAS’S HOSPITAL (George Allen &
Unwin: London 1963), 80 [“the underlying reason was the truculent
attitude of one particular surgeon, Benjamin Cowell”].
4 Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768).
[Wellcome Library (MS. 1037)]. [Hereinafter referred to as Baker’s
Report.]
2
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His father was surgeon to St. Thomas’s Hospital in London and 3
or 4 years ago was accused of having rebroken a gentleman’s leg.
There was a trial about the affair and in consequence of it he was
obliged to leave the hospital and retire in Norwich, where he soon
died (as is thought) thro’ uneasiness about this unlucky business. 5

Baker’s Report was written to the “President, Treasurer and
Governors of Sr. Thomas’s Hospital” and the institutional identification
on the cover is “T. Baker, senior Surgeon to St. Thomas’s Hospital.” This
indicates the report was written before his resignation from the hospital.
However, there is no indication that the report was ever presented to the
hospital officials.
It is unlikely that Slatter’s care was a focus of the investigation,
since it did not occur in the hospital.
The hospital committee concluded that Cowell’s resignation was
sufficient to end the investigation and adopt new rules. There is no
indication in the hospital record that Baker was forced to resign. However,
this is not conclusive. It is possible that the there was an understanding
with the hospital committee that he would resign at a time when it would
not appear forced in order to preserve his reputation. Baker had
connections in the hospital governance, including John Baker, Thomas’s
brother, who was a governor; 6 Thomas Page III who was a governor and a
The diary of Sylas Neville was published as: Basil Cozens-Harley (editor),
THE DIARY OF SYLAS NEVILLE, 1767-1788 (Oxford and London:
Oxford University Press 1950), 141. The manuscript of the diary is held in
the Norfolk and Norwich Record Office, MS MC 7/1 ff. 20-24. This
reference was discovered through: Susan Lawrence, CHARITABLE
KNOWLEDGE: HOSPITAL PUPILS AND PRACTITIONERS IN
EIGHTEENTH-CENTURY LONDON (London: Cambridge Univ. Press
2002), 59, n. 72.
6
Brother John Baker’s status as a governor is documented in: A LIST OF
THE GOVERNORS OF ST. THOMAS'S-HOSPITAL, IN SOUTHWARK, 1768
5
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member of the Grand committee; and John Mount who was a governor
and a member of the Grand Committee. Thomas Page III was a partner
in the business of the family of Thomas Baker’s wife, Sarah Mount.
Thomas Page III was the grandson of Thomas Page who had been
Richard Mount’s partner in founding their publishing business. Sarah was
Richard Mount’s granddaughter. John Mount was Sarah’s cousin. Sarah’s
uncle, William Mount, had been the former chief executive of the hospital
for many years and was ill (he died the next year). However, even if there
had been such an arrangement, it is likely that Baker’s resignation was
related to the education issues, rather than to the Slatter case.
Yorke, the editor of John Baker’s diary, states that John Baker
believed that his brother Thomas resigned due to ill health. Yorke states
that some entries in the diary indicate that the death of Thomas was
probably caused by blood poisoning acquired in surgical duties. John
noted in his diary for March 18, 1760, that Thomas “thought himself
dying.” John noted in March 1762 that he had written a will for Thomas
(London 1768), 3 [“John Baker, Esq. St. Kitt’s]; A LIST OF THE
GOVERNORS OF ST. THOMAS'S HOSPITAL, IN SOUTHWARK, 1773
(London 1773), 3 [“John Baker, Esq.; Grove-place, Hants”] [There were
two other governors named John Baker]. It is likely that he was a governor
as early as 1761. An excerpt from his diary for 21 May 1761 said: “1
guinea Governor’s staff of St. Thomas’s” [Yorke, 135]. Governors of St.
Thomas were awarded a green staff to demonstrate their status. It is likely
that he continued as a governor until at least 1775. An excerpt from his
diary for 22 Jan. 1775 said: “inclosed letter to Surgeons, St. Thomas’s, to
take in a woman, [Brother Robert’s] laundress.” [Yorke, 301]. Only a
governor could make such a demand. The citation to Yorke’s book: Philip
Chesney Yorke, THE DIARY OF JOHN BAKER, BARRISTER OF THE
MIDDLE TEMPLE, SOLICITOR-GENERAL OF THE LEEWARD ISLANDS
(1931), 4. The manuscript of the diary is held in the West Sussex Record
Office, Lytton/532-535. The comments about Thomas Baker’s health are
found at Yorke, 4 & 133, and about the will at Yorke, 157.
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that Thomas signed. In fact, Thomas died within fifteen months of his
resignation. 7
Slatter’s case may have contributed to Baker’s declining health
and to Baker’s unwillingness to continue his hospital role, but it is unlikely
that the hospital forced his resignation based on the case.
When Baker resigned from his hospital surgeon position in late
November 1768, William Lucas (unrelated to his wife’s second husband)
began placing advertisements in newspapers appealing to the governors to
elect him to replace Baker. Lucas was not elected. George Martin was
elected to fill the position. 8
Baker died in 1770. 9 The memorial in the burial ground in
Norwich reads:
Thomas Baker, Esq., who was thirty years Surgeon to St.
Thomas’s Hospital, Southwark. He retried from business and
came to his city the 25th day of Aug. 1769. He died Feb. 8 1770
aged 60 years. There the wicked cease from troubling and the
weary are at rest.

Philip C. Yorke’s THE DIARY OF JOHN BAKER (London: Hutchinson &
Co. 1931), 4, 133, 157.
8
William Lucas’s advertisements appeared in the BRITISH CHRONICLE,
25-28 Nov. 1768; GAZETTEER AND NEW DAILY ADVERTISER (London),
6 Dec. 1768. The election of Martin to replace Baker is reported in the
PUBLIC ADVERTISER (London), 15 Dec. 1768, 2.
9
The death of Baker was announced in the LLOYD EVENING POST
(London), 9 Feb. 1770, 7; PUBLIC ADVERTISER (London), 13 Feb. 1770,
4; F.J. Harvey Bateman, A St. Thomas’s worthy, BRITISH MEDICAL
JOURNAL, i:240 (25 Jan. 1908) [memorial in the burial ground]; Baker’s
will was probated 16 Mar 1770, PROB 11/955/303, The National
Archives, Kew England.
7
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BENJAMIN COWELL 10
Benjamin Cowell was a complex and politically connected
surgeon. 11 He and Thomas Baker had a long history.
In 1738, Cowell and Baker both applied to be surgeon at St.
Thomas’s Hospital when the legendary William Cheselden resigned. In
fact, John Whiting was elected. In 1739, when John Whiting died, Cowell
and Baker both reapplied. Thomas Baker was elected. Later, in 1741,
when James Ferne died, Cowell became one of the candidates for his
position, but Joseph Paul was elected.
The information about Benjamin Cowell is derived from
contemporaneous London newspaper articles and other sources.
LONDON READ WEEKLY JOURNAL OR BRITISH GAZETTEER, 14 Apr.
1739, 2 [Baker elected]; DAILY ADVERTISER (London), 28 Dec. 1745, 1
[volunteer surgeon]; William Wadd’s story about Crowell is found in
William Wadd, MEMS. MAXIMS, AND MEMOIRS (1827), 281; LONDON
EVENING POST, 20 Feb. 1746, 4 [Warner elected]; WHITEHALL
EVENING POST OR LONDON INTELLIGENCER, 22-24 Aug. 1749 [Cowell
elected]. Cowell’s involvement in bird watching is from George Edwards,
The albatross, A NATURAL HISTORY OF (UNCOMMON) BIRDS (1743),
88; A NATURAL HISTORY OF BIRDS, (1747), vol. II; Cecil Wall, THE
HISTORY OF THE SURGEON’S COMPANY 1745-1800 (Hutchinson’s
Scientific & Technical Publications: London 1937), 220, 223, 225, 228;
CATALOG OF PRINTS AND DRAWINGS IN THE BRITISH MUSEUM (1883),
503-504; OXFORD MAGAZINE, vol. ii, page facing page 88 (1769);
GENTLEMAN’S MAGAZINE, 136-137 (1769); for an account of the
Brentford Election Riot case, see Cecil Wall, THE HISTORY OF THE
SURGEON’S COMPANY 1745-1800, supra at 126-132; CAMBRIDGE
MAGAZINE, 101-106 (1769); Will of Benjamin Cowell, Wills Proved at
Prerogative Court of Canterbury (26 April 1783).
11
For more information about Benjamin Cowell, see MONOGRAPH
#20.
10
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Cowell was a bird watcher. In 1743, Cowell had in his possession
one of two stuffed Chocolate Albatrosses in England. In 1747, Cowell was
listed as a subscriber to the book A NATURAL HISTORY OF BIRDS, Vol.
II. Thus, it is likely that Cowell was acquainted with John Latham, who
was a prominent ornithologist.
In 1745, Cowell was a volunteer surgeon in the military campaign
in Scotland. William Wadd (1776-1829) told the following story about
Cowell:
In the year 1745, Adair and many other surgeons volunteered to
serve with the army, and among them Warner and Cowell. While
they were in Scotland, Cowell got private information of a vacancy
at St. Thomas's Hospital, and without apprizing Warner of it, said
that very particular business required his presence in London, and
accordingly took leave of his friend. Cowell was a quaker, and so
was Dimsdale, who had been an unsuccessful candidate before,
and on this occasion, resigning his interest in favour of Cowell,
Warner was defeated. Warner never forgave this, and when he
met his colleagues of the Court of Assistants at Surgeon's Hall, he
invariably accosted them with "How do ye do gentlemen? I am
glad to see you, all, except Mr. Cowell."
It may be true that Warner used this greeting in the Surgeon’s Hall.
However, in fact, Wadd’s account of the cause of the animosity is
inaccurate. There was no opening at St. Thomas’s Hospital in 1745.
Moreover, in 1746, when Cowell went head-to-head with Warner for the
hospital surgeon position at Guy’s Hospital upon the death of James
Pierce, Joseph Warner was elected. In 1749, when John Girle resigned,
Cowell was elected as a hospital surgeon at St. Thomas’s Hospital.
Warner was not a candidate. He bested Mr. Chandler by a vote of 119 to
108.
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Cowell was a leader in the Company of Surgeons. He served in
many positions including the highest position; he was Master for 1768-69.
A few months after his resignation from St. Thomas’s Hospital, in
his capacity with the Company of Surgeons, Cowell became embroiled in
a medical consultation in a high profile alleged murder case. There was
speculation that the opinion of the doctors was influenced by payment. On
8 December 1768, there were riots in Brentford after a parliamentary
election. George Clarke (an attorney’s clerk) died in the riot. Balf and
MacQuirk were indicted for aiding and abetting his murder. In January
1769, they were found guilty. When an appeal was overruled, execution
was ordered. Both men were ultimately pardoned, using in part an
opinion from the Company of Surgeons. The consultants concluded that
Clarke had not died from the blow received in the riot. A caricature of the
proceedings, entitled A consultation of surgeons, was published in 1769 in
the OXFORD MAGAZINE. Another magazine named the ten surgeons
portrayed in the caricature as Benjamin Crowell, William Bromfeild,
Stafford Crane, John Ranby, Casear Hawkins, David Middleton,
Christopher Fullager, Robert Young, Percivall Pott, and Mr. Gregory. Mr.
Gregory was almost certainly Wentworth Gregory who was a member of
the court of examiners (1768-1772) and the Master (1770-1772). Cowell
was also listed in the court of examiners of the Company of Surgeons in a
letter from Chirurgicus related to the pardon of MacQuirk.
Cowell died in 1783.
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THOMAS SMITH 12
Less is known about the third surgeon at St. Thomas’s Hospital at
the time of the investigation. Thomas Smith (c. 1724-1784) was
unanimously chosen as a full surgeon at St. Thomas’s Hospital in 1760 in
the place of Joseph Paul when Paul resigned. There was no balloting
because the other candidates withdrew their names. Smith served as
hospital surgeon until his death. Since Smith continued to practice at St.
Thomas’s Hospital long after the 1768 investigation, it is unlikely that he
contributed to the problems leading to the investigation.
Smith was active in the Company of Surgeons. When Benjamin
Cowell resigned as a member of the Court of Assistants of the Company

The information about Thomas Smith is derived from
contemporaneous London newspaper articles and other sources,
including: Mary Stapleton, THREE OXFORDSHIRE PARISHES (Oxford:
Clarendon Press 1893), 88, 155 [family history]; PUBLIC ADVERTISER
(London), 10 June 1756 [marriage]; LONDON CHRONICLE, 24 June 1760,
3 [election as surgeon St Thomas's Hospital, MINUTES OF THE COURT OF
GOVERNORS, 25 June 1760, posted at http://www.ondonlives.com; Henry
Betham Robinson, St. Thomas’s Hospital surgeons and the practice of
their art in the past, ST. THOMAS HOSPITAL REPORTS, 28:415, at 439440 (1901) [Henry Cline was Smith’s apprentice and was elected to fill
Smith’s position]; Cecil Wall, THE HISTORY OF THE SURGEONS’
COMPANY (London: Hutchinson’s Scientific and Technical Publications
1937), 220, 230; Henry Fearon, A TREATISE ON CANCERS (London: J.
Johnson 1784), 60-61; Cecil Wall, THE HISTORY OF THE SURGEONS’
COMPANY 1745-1800 (London: Hutchinson’s Scientific & Technical
Publications 1937), 220 & 230; PUBLIC ADVERTISER (London), 2 Dec.
1784, 3 [death]; The National Archives, Kew, England, Prerogative Court
of Canterbury and Related Probate Jurisdictions: Will Registers; Class:
PROB 11; Piece: 1124 [will of Thomas Smith]. For more information
about Thomas Smith, see MONOGRAPH #21.
12
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in 1771, Smith was appointed to replace him. Smith retained this position
until his death.
One mention of Smith has been located in medical literature.
Henry Fearon (d. 1803) in A TREATISE ON CANCERS (1784) described
the removal of a cancerous breast as Case VI. He stated that ten years
earlier, Mr. Smith, surgeon of St. Thomas’s Hospital, had advised the
woman to have her breast removed but she chose not to submit to the
operation at that time.
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ADDENDUM 1
SELECTED REPORTS AND MINUTES OF COMMITTEES OF ST.
THOMAS’S HOSPITAL FROM 1768 13
Report of the Grand Committee of St. Thomas’s Hospital (19 Aug. 1768)
We the Grand Committee appointed for the management of the
Affairs of this Hospital. Having received various Complaints of
the great Decrease of the Pupils of this Hospital. And of the
Conduct and behaviour of the Surgeons thereof a Committee was
Summoned on the 27th July last: to take the same into
Consideration. And to endeavour to trace out the true Source and
Causes thereof And Mess: Baker Cowel and Smith the Surgeons
having been directed to attend were separately called in and
examined in relating to such Complaints. But the time not then
permitting us to finish such Enquiry (being obliged to attend the
Annual General Court that day holden) We adjourned to the
second Inst: When the Consideration of the matters aforesaid
being resumed. And the Physicians and Apothecary of this house
having been examined. and all the information obtained which
could be procured in respect to the subject matter of such Enquiry
Your Committee Unanimously came to the following Resolutions.
Vizt:
That the Disagreement between the Surgeons had not only been
one of the principal Causes of the great decrease of the Pupils But
had tended very much to the discredit and been productive of
great Inconveniency to the Hospital and disadvantage to the
Patients.
That their Dissentions and Animosities appeared to have been of
From: ST. THOMAS’S HOSPITAL, MINUTES OF THE COURT OF
GOVERNORS and MINUTE BOOKS OF COURTS AND COMMITTEES,
posted at www.LondonLives.com.
13
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so long Continuance: And to have taken such deep Root as to
leave no hopes to the Committee of being able to effect a
Reconciliation and establish a future Harmony between the
Parties And thereby remedy the Inconveniences before
mentioned. That under these Circumstances the Committee
could only submit it to the Consideration of a General
Court (which was therefore agreed to be summoned on the Friday
following) to take such measures upon the Occasion as the
Importance and delicacy of the Subject may require.
On application having been afterwards made by the Surgeons
requesting an Opportunity of being further heard before Your
Committee a Grand Committee was appointed for that purpose
upon Wednesday the
10th. Inst: when the Surgeons attending and having been all called
in together Severally declared that they had agreed to bury all their
former Differences in Oblivion and that they were resolved to
preserve a thorough Friendship and Harmony between them for
the Future.
Your Committee having thereupon fully considered of what was
so alledged by the Surgeons And having also reconsidered their
former Minutes and proceedings. Unanimously adhered to their
Resolution of calling a General Court to lay before them the
proceedings of your Committee in regard to the matters aforesaid.
And accordingly ordered this present Court to be summoned for
that Purpose And Ordered that the Physicians Surgeons and
Apothecary of this Hospital should have due Notice thereof and
be desired to attend.
All which Your Committee submit to the Judgement of this
General Court.
Minutes of Court of Governors of St. Thomas’s Hospital (19 Aug. 1768)
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Resolved
That the thanks of this Court be returned to the Grand
Committee for the Trouble they have taken and the Candour they
have shewn upon the Occasion: And that they be desired to
continue their Attention to the Subject matter of the said Report.
Resolved likewise.
That the further Determination thereof entirely left to the said
Committee. And that they be fully Authorized and empowered to
Act therein as they shall see fitt.
Minutes of Court of Governors of St. Thomas’s Hospital (28 Sep. 1768)
Resolved
That it recommended to the Grand Committee to consider of a
Plan for reestablishing Liberty for the Pupils of Mr. Guy's
Hospital to see not only the Operations but also all the Practise of
this Hospital as they formerly did.
Resolved.
That the Grand Committee with as many of the Physical and
Chyrurgical Governors as shall please to attend be desired to meet
and inspect the several rules and Orders relating to the Physical
and Chyrurgical Government thereof and make such alterations
and additions as they shall think proper: And report the same to a
General Court to be called for that purpose.
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Report of the Grand Committee of St. Thomas’s Hospital (14 Dec. 1768)
The Report of the Grand Committee of those Proceedings
relating to the Communications of the two Hospitals was read and
is as follows Vizt.
To the Right Worshipful the General Court of the Governors of
St Thomas Hospital.
The Report of the Committee appointed by the General Court
Holden the 28 day of September last to inspect the General Rules
and Orders relating to the Physical and Chyrurgical Government
of the Hospital and to make such Alterations and Additions as
they should think proper and likewise to consider of a plan for
Reestablishing the former Intercourse between the Pupils of this
and Mr. Guy’s Hospital and to report their proceedings to a
General Court of this Hospital to be called for that purpose
We Your Committee for the purpose before mentioned having
met and maturely considered the several Matters so referred to us
unanimously Agreed
That it is the Opinion of this Committee that the present Barrier
between the two Hospitals shall be immediately removed and that
the present and future Pupils of each Hospital should from
henceforth have free liberty to see not only the Operations but
also the practice of the others
Your Committee having been inform'd that the several Surgeons
and Apothecaries of the two Hospitals had proposed the following
plan for the regulating their Pupils and Effectually Establishing
such Intercourse
between them and for other purposes.
But Subject to the Opinion of the Committee Vizt
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That the Money arising from the Pupils of the two Hospitals be
divided every two Months equally between the Surgeons and
Apothcaries of both Hospitals.
No Dresser to pay less than fifty pounds for a Year. [Note: A
dresser was a student who paid to assist in placing dressings on
patients and performed other functions in exchange for being
permitted to enter the operating room and observe surgical
practice.]
No Surgeon to have more than four Dressers at any one time,
including Apprentices, nor any person intending to enter as a
Dresser be permitted to attend longer than a Month before he is
enter'd at the Hospital nor an Apprentice more than three
Months.
No Dresser or Pupil to enter for a Shorter time than Six Months
for which the Dresser shall pay Thirty and the Pupil Eighteen
Guineas, and to enter into Agreement if he attends longer than
the time he enter'd for the shall pay the whole Year.
Every Surgeons entering a Dresser for Six Months to pay the
Apothecary Six Guineas.
A Ticket to be delivered to each Pupil on his entering which will
be his Introduction to both Hospitals and shall be given upon
Signing his Certificate and no Person shall be admitted without
such a Tickett.
That the Certificate shall be signed by all the Surgeons of both
Hospitals.
And your Committee having fully considered the same, are of
Opinion that such proposals, are well calculated to answer the
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Intentions of the General Court And do therefore recommend
the same to be Agreed to and Confirmed.
Your Committee likewise came to the two following Resolution's
in respect to the Matters so referred to Them. Vizt.
That it is the Opinion of this Committee That if any Pupils shall
in future enter during a Vacancy of a Surgeon or Apothecary the
profit shall be Divided between the remaining Surgeons and the
Apothecary and the Surgeon or Apothecary who shall be
Afterwards elected to fill up such Vacancy.
That it is the Opinion of this Committee that no Surgeon in future
shall be out of Town during his taking in Week, without having
previously obtained Leave, and having engaged One of the other
Surgeons of the Hospital to be in the way and attend for him if
wanted.
All which We submit to the Judgement of the Worshipfull Court.
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This MONOGRAPH examines the views about experimentation
in medicine, with emphasis on consent, during the period preceding Slater
v. Baker, and the remainder of the century.
In MONOGRAPH #4, the structure of Slater v. Baker is analyzed
including how experimentation fits into the case and why it was introduced
into the structure. Slater v. Baker applied the principle laid down in
Groenveldt that deviation from accepted practice was experimentation and
malpractice. It decided that experimentation within the surgeon-patient
relationship without consent was malpractice.
In MONOGRAPH #7, the ways that Slater v. Baker has been
interpreted to apply to medical experimentation will be examined. The
case has been interpreted to stand for the proposition that all
experimentation is conducted at the peril of the investigator. In addition,
although Slater v. Baker did not expressly state that consent authorized
experimentation, the case has been later interpreted to support this view.

WHAT IS AN EXPERIMENT IN MEDICINE?
Today ethicists and other medical/legal scholars generally
distinguish between innovative therapy that may benefit individual patients
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and research that is designed to produce generalizable knowledge. The
term experiment is usually reserved for the latter.
In the eighteenth century, experiment was used to refer to any
variation from established practice. It was even applied to the situation
where a physician applied a therapy that was widely used elsewhere, but
that physician had not previously used the therapy.
The Groenveldt case and Slater v. Baker are examples of this
eighteenth century use of the term experiment. In each case, the
practitioner was seeking to treat the individual with therapy that was
considered innovative by others. There is no indication either use was
intended primarily to produce generalizable knowledge.
There are few examples in the eighteenth century of designed
studies that were intended to produce generalizable knowledge rather than
primarily intending to treat the individual patient.

CURIO HUMANO LUDERE PLAYING WITH HUMAN HIDE
The ambivalence and even opposition of many physicians and
others to experimentation is reflected in the phrase curio humano ludere “playing with human hide” - that was used to refer to experimentation.
In the second half of the seventeenth century, some medical
writers used the phrase to criticize practitioners who were not recognized
as physicians or surgeons. The practitioners were sometimes referred to as
butchers and as acting rashly. During this period, the phrase was often
used without referring directly to experimentation. 1
One early use of the phrase in conjunction with the word

experimenter was by Robert Godfrey, a London physician. He was using
See ADDENDUM 1 for several examples of seventeenth writers using
curio humano ludere to refer to persons not recognized as physicians.
1
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the term to refer to those who used medicines without knowing their likely
effects. In 1674, he wrote of his reluctance to use “recipe-medicines:”

But when after several years were past thus in study, I seriously
considered the danger of working with such Physical Tools, or
such Medicines as Books (the which are for the most part a Mass
of Transcriptions, and things taken upon trust from one another)
could afford me; forasmuch as many of those Recipe-Medicines,
not only through their Earthy, and sometimes Poysonous
Qualities, do more harm than good; but also through the
confusedness of their Composition. I say, when I seriously
considered this, I was afraid to attempt, being very loth to turn
Experimenter; and as the Phrase has it,
Ludere cum corio humano.
[underlining added]. 2
An early use of the phrase to apply to persons recognized as
physicians was by Gideon Harvey in 1686 in his book THE CONCLAVE OF
PHYSICIANS. In his chapter entitled “Of false Methods of Physick in
malign Fevers, great and Small Pox,” he critiqued one method, writing:
…if any thing is properly termed a Physicians trying of Skill,
Experiments, tricks, or Impune ludere de corio humano, this was.
Robert Godfrey, Med. Londinesis, VARIOUS INJURIES & ABUSES IN
CHYMICAL AND GALENICAL PHYSICK, COMMITTED BOTH BY
PHYSICIANS & APOTHECARIES, DETECTED FOR THE BENEFIT OF SUCH,
WHO BEING CONSCIENTIOUS AND STUDIOUS IN PHYSICK, AIM CHIEFLY
AT THE WELFARE OF THE SICK, AND OF THOSE PATIENTS, WHETHER
RICH OR POOR, WHO ARE WILLING TO PRESERVE THEIR LIVES &
HEALTHS (London: John Darby 1674), To the Reader, unnumbered
2

pages 6-7. For information about Robert Godfrey, see Joseph Ince,

Johannes Rudolphus Glauberus, CHEMIST AND DRUGGIST, 18:39-40 (15
Feb 1876).

MONOGRAPH #13 - Page 3 of 57

He used the phrase again in chapter XI:
…let us seriously examine and consider the whole state of this
Affair; Ludere de corio humano, being no trival matter. The true
and only Test of the practice of Physick is the Methodus
Medendi, according to whose Canons and Precepts the Legality of
prescriptions is best determined. That which is first and chiefly
required by this Part of Medicine, is the true knowledge, and right
distinguish|ing of the Disease;…3
The phrase was not always used negatively. In 1694 James Forrest
referred positively to learning from experience by playing with the human
hide.
For I know no honest nor ingenuous Man, who will not embrace
a Truth, especially in Physick, ubi luditur de corio humano, albeit
presented by a mean Hand. Seing [sic] the ordinary Proverb tells
us, and Reason with daily Experience confirms it: That a Fool
may give a Wise-man Counsel at a time. So that is either Reason
or Experience could perswade [sic] us of the Advantage the New
Method hath to the Old, nothing should deter [sic] us, at least me,
from its thankful Acceptance and constant Practice. 4

The Harvey quotes are from: Gideon Harvey, THE CONCLAVE OF
PHYSICIANS IN TWO PARTS, DETECTING THEIR INTRIGUES, FRAUDS,
AND PLOTS, AGAINST THEIR PATIENTS, AND THEIR DESTROYING THE
FACULTY OF PHYSIC (London: James Partridge 1686), 66 & 113. Gideon
3

Harvey (1640? -1700?) was a controversial British physician who was
physician to King Charles II. For more information about Harvey, see
Joseph Frank Payne, Harvey, Gideon, DICTIONARY OF NATIONAL
BIOGRAPHY, 1885-1900, 25:86-87.
4
James Forrest, A BRIEF DEFENCE, OF THE OLD AND SUCCESSUL
METHOD OF CURING CONTINUAL FEVERS IN OPPOSITION TO DOCTOR
BROWN AND HIS VINDICATORY SCHEDULE (Edinburgh: George
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In 1717, Daniel Turner again directly linked the phrase to
experimentation, arguing against pushing the edges of medicine.
My want of Success here, was, as the old Gentleman used to tell
me, because I drove not the wedge Close; i.e., gave them not in
Substance, as he did, or in sufficient Quantity: But I, who believe
it both ungenerous, unchristian and inhumane, cum Corio
humano ludere, but rather the greater number miss their Cure,
than the lesser, or indeed than one should miscarry, or forfeit his
life to a rash or dangerous Experiment. [underlining added] 5
In 1733, Turner expanded upon this view.

… this drawing of Blood seems to me, tho' not Corio, yet Sanguine
humano ludere. … These, I say, and the like hazardous
Experiments, fitter indeed for a Mountebank, who has none to
lose, than for a rational and honest Physician to risque his
Reputation by the trial, have served only to convince me, that as
there are many diseased Persons, whom the most understanding
and judicious Physicians cannot cure; so there are some few
whom the most ignorant Empirick cannot kill. [underlining
added] 6

Mosman 1694), 10. Dr. Forrest was President of the Royal College of
Physicians of Edinburgh in 1719-1722.
5
Daniel Turner, SYPHILIS. A PRACTICAL DISSERTATION ON THE
VENEREAL DISEASE (LONDON 1717), 71-72. Daniel Turner (1667-1741)
was an English physician and surgeon. For additional information about
Turner, see Philip K. Wilson, SURGERY, SKIN AND SYPHILIS: DANIEL
TURNER’S LONDON (1667–1741) (Clio Medica 54, The Wellcome
Institute Series in the History of Medicine) (Amsterdam and Atlanta:
Rodopi 1999).
6
Daniel Turner, THE ANCIENT PHYSICIAN'S LEGACY IMPARTIALLY
SURVEY'D: AND HIS PRACTICE PROV'D REPUGNANT… (London: J. Clarke
1733), 62-63.
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In 1769, a commentator described an experiment to discover how
much heat was needed to kill an insect. The insect was heated in an oven.
When there was difficulty in reading the thermometer in the oven, a girl
volunteered to enter the oven to mark the thermometer. When the
temperature reached 260 degrees Fahrenheit, the experimenter grew
concerned.
M. Tillet, who does not seem, on this occasion, to have been
disposed curio humane ludere, began to express an anxiety, very
commendable in an experimental philosopher, for the welfare of
his female assistant, and to press her return. This female
salamander [sic] however assuring him, that she felt no
inconvenience from her situation, remained there 10 minutes
longer; .., [underling added] 7
M. Tillet was the French scientist Mathieu Tillet (1714-1791).
In 1770, the MONTHLY REVIEW reported on articles from
PHILOSOPHICAL TRANSACTIONS for 1768. One report criticized the
treatment of the birds in the described research, adding comments about
experimentation with humans that reflected considerable concern.
So insatiable and encroaching is this scientific appetite, that we
sometimes think it is happy for us all that the laws protect the
mesenteries of his majesty's good subjects from the knives, hooks,
and ligatures of these keen inquirers; who, no doubt, frequently
cast a wishful eye towards Our abdomens, and long to be
exercising their scalpels and pincers on their contents.
The footnote to the above sentence added:

On the extraordinary degree of heat which men and animals are capable
of supporting, LONDON MAGAZINE, OR THE GENTLEMAN’S MONTHLY
7

INTELLIGENCER, 38:515, 516 (Oct. 1769).
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This suspicion of ours is by no means extravagant, as we could
prove from the writings of some of these gentlemen, who have
somewhat incautiously, and rather impolitically, owned how far
their curiosity, with regard to certain contested points, has carried
them, even in the human subject. We shall produce only one
instance: a person having had all the tendons of his hand laid bare
by accident. Mons. S seized the glorious opportunity which
presented itself of trying whether, and how far, the human
tendons are sensible;— a question which has been strongly litigated
among the physiologists. He pinched the naked tendons with a
forceps: he next very nearly perforated them with a probe; and at
last, went so far as to try the effects of the caustic oil of vitriol upon
them. The patient, doubtless, was unacquainted with the drift of
these curious manaeuvres [sic], and, we are told, did not suffer
from them.— ‘Twas fortunate: —but surely this was corio humano
ludere with a vengeance. 8
It is significant that the author felt it important to note the patient’s lack of
knowledge of what was occurring.
In 1771, the Chester surgeon John Aikin extolled the importance
of experimentation to the progress of medicine without directly
mentioning curio humano ludere.
Not only the continuance, but the improvement of medical
knowledge, is greatly indebted to hospitals for the opportunities
they afford of experimental practice. I am aware that the very
name of experiment occasions great outcries and prejudices
among the vulgar; and that it is apt to startle some well-disposed
persons of a superior class; but as this appears to be owing to
wrong ideas hastily taken up concerning the meaning of the term,
I do not doubt by a little explanation to render it evident, that
such a mode of practice, in the manner in which it ought to be,
8

MONTHLY REVIEW, OR LITERARY JOURNAL (London), 42:198 (1770).
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and really is conducted, is not only defensible, but in the highest
degree laudable.
The healing art has its original foundation in experiment.
Accident at first made known the virtues of a remedy in some
particular disease, Upon the proper attestation of this accidental
success, men were induced to try its efficacy in the next case of the
same kind that offered. After repeated experiments of this sort,
they went farther, and from analogical reasoning ventured to apply
the remedy not only in the same disease, but others which either
from their cause or symptoms appeared similar. Analogy led them
next to vary the remedy, and other substances resembling it in
sensible qualities were tried, upon the supposition of their
possessing similar virtues. Thus from a series of experiments, a
settled mode of practice was at length instituted; and in medicine,
as well as in other sciences, men began too soon to refer to the
authority of others, instead of continuing the progress towards
improvement. Yet while diseases continue obstinate and fatal, and
the medical art is so far short of perfection, it is evident that there
can be no reason for censuring any attempts to improve it by the
same method as it began.
The great advances which have within a century past been
made in all the concomitant branches of medical knowledge, that
of the structure of the human body, the nature of diseases, and the
general qualities of medicines, must certainly render experimental
practice much safer than formerly. How ignorant soever we may
be in many cases of what is useful, we are always able to judge very
speedily of what is likely to prove hurtful. The faculty [the Royal
College of Physicians] will readily confess that they are often
obliged to lament the limited benefit of their art, and the fatality of
many diseases unconquerable by any means hitherto discovered
but they deserve the justice of having it also acknowledged, that
they are neither so rash, obstinate, or ignorant, as not to avoid
doing mischief where they can do no good. I refer to every
authenticated account of the trial of new medicines or methods of
cure, for the very great caution with which it is made. The best
attestations of their safety, and the clearest analogical reasoning of
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their probable utility, are generally required; and when any
peculiar hazard has seemed to attend their exhibition, we have
seen the faculty in several instances, with the most public-spirited
boldness make repeated experiments upon themselves, before
they ventured to try them upon the meanest of their fellow
creatures. I think we may challenge any set of men to show more
clear and unequivocal proofs of zeal for the public good.
Hospital patients are on several accounts the most proper
subjects of an experimental course. The constant superintendence
of persons skilled in the management of the sick, and accustomed
to obey orders, and the confinement to strict regulations of diet
and regimen, are advantages not to be had in an equal degree in
private practice, either among the poor or the rich. A number of
such cases as from their obstinacy and fatality require some
uncommon attempts for their cure, is easily collected in hospitals;
and opportunity is thereby given for all those gradual steps, and
minute variations, which contribute to render an experiment both
safe and decisive. The tenderness of a practitioner's reputation,
when concerned for a person within the eye of the public, and
exposed in every step to the notice of prying and conceited bystanders, is too apt to render his practice timid and narrow; he will
be contented with going on in the beaten track, and will be
satisfied if he comes off with the credit of having neglected nothing
that is usually done according to the common forms. In a hospital
he is free from this restraint, and may exert his genius in any new
thought for the benefit of his patient, though unsupported by
precedent. Yet he can have no motive to persist in an unsuccessful
trial, since it is plain that it cannot answer his end of improving the
art. In fact, most of the modern improvements in medicine and
surgery, have taken their rise from hospital practice; consequently
these patients have reaped the first benefits from them; and
thereby numbers of the poor have met with relief in deplorable
cases, which without the benefit of these institutions, and the spirit
of rational experiment, would in all probability have brought them
to a miserable end.
It is mortifying to think that all these advantages are in
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general so ill understood by those for whom they are designed;
and it is a striking instance of unreasonable prejudice, joined to
weak credulity, that the very people who would not on any
account enter a hospital, though attended by men of the most
approved skill and humanity, will without hesitation commit
themselves to the care of an itinerant quack, whose whole practice
is nothing but random guess, and presumptuous rashness.
[underlining and bracketed material added] 9
In 1780, without using the phrase curio humano ludere, Francis
Home wrote a report to the managers of the Royal Infirmary in Edinburgh
concerning experiments he had conducted and other matters. He extolled
the opportunity to conduct experiments in the hospital.
The physician finds many advantages there for the improvement
of his art. The patients, with whom he meets, have seldom
contributed to debilitate their constitutions; their complaints
originate from the body, and but rarely from the mind; their
theories and caprices are not so troublesome to him as those of
people in higher life; they have seldom undergone a long course
of medicine; and their diet is under absolute control [sic]. On
these and other accounts, their diseases have a greater chance of
appearing in a simple and natural state.
Nothing hinders the physician from following his own
reason and experience in the cure, and he is responsible to his
own conscience alone. He can try different and new methods of
cure, provided he has a probability of success, and proceeds with

John Aikin, THOUGHTS ON HOSPITALS,... WITH A LETTER TO THE
AUTHOR, BY THOMAS PERCIVAL, M.D. F.R.S. (London: Joseph Johnson
9

1771), 76-82. John Aiken (1747-1822) was an English doctor and writer.
In 1771 he was a surgeon in Chester. He was editor of MONTHLY
MAGAZINE and DODSLEY’S ANNUAL REGISTER.
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proper caution. [underlining added] 10
In 1800, in his memorial to the managers of the Royal Infirmary
in Edinburgh, James Gregory used the phrase to reflect concern with
experimentation by the faculty.
It will naturally, and very justly, be taken for granted, that
some at least of our Faculty, who are so ready to try experiments
on their own bodies, would be very apt, whenever they had
opportunity, to try similar experiment on the bodies of their
patients. It is a melancholy truth, but it cannot be denied. All I can
say for the honour of my professional brethren is, that the most
respectable of them have always reprobated such conduct as
severely as the rest of mankind do. Our medical phrase of
reproach and contempt for it, Corio humano ludere (to play with
the human hide) abundantly testifies in what abomination it has
generally been held by our Faculty… [underlining added] 11
None of these writings mention patient consent as necessary for or
authorizing playing with the human hide.

Francis Home, CLINICAL EXPERIMENTS’ HISTORIES AND DISSECTIONS
(Edinburgh: William Creech 1780), vi; for more information about the
experiments, see Andreas-Holger Maehle, Four early clinical studies to
assess the effects of Peruvian bark (2011), posted at
http://www.jameslindlibrary.org/articles/sour-early-clinical-studies-to-assessthe-effects-os-peruvian-bark/ & reprinted in JOURNAL OF THE ROYAL
SOCIETY OF MEDICINE, 106(4):150-151 (Apr. 2013). Francis Home
(1719-1813) was a Scottish physician and professor of material medica at
the University of Edinburgh.
11
James Gregory, MEMORIAL TO THE MANAGERS OF THE ROYAL
INFIRMARY (Edinburgh 1800), 142-143. James Gregory (1753-1821) was a
Scottish physician. He was the head of the school of medicine at the
University of Edinburgh. He was the President of the Royal College of
Physicians of Edinburgh from 1798 to 1801.
10
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DOES THE EVIDENCE SUPPORT THAT THERE WAS A
STANDARD TO OBTAIN CONSENT TO
EXPERIMENTATION?
The next question is whether the evidence supports the
implication in Slater v. Baker that it was the standard in 1767 to obtain
consent for experimentation under either definition of experiment. 12
In 1996, one author speculated that the failure to obtain consent
to experimentation was “presumably in violation of the code of the
Barber-Surgeon’s Company of London.”13 No source is cited for this
assertion. In fact, the Barber-Surgeon’s Company ceased to exist in 1745
when the new separate Company of Surgeons was formed. Furthermore,
there is no evidence that either organization had a code that addressed
patient consent. We must look elsewhere if we are to find support for the
court’s conclusion in Slater v. Baker.
The examples given in this chapter provide evidence that several
practitioners considered consent to experimentation important and even
essential in some settings, but the evidence does not support the
conclusion that the standard of surgeons was to obtain consent to
experimentation.
In fairness to the court in Slater v. Baker, in 1767 the court could
find that what testifying surgeons said they would do was the standard for
all surgeons. The distinction between the standard of the profession and
For an interesting exploration of the view of experimentation in literature
of the time, see: Maria Christina Krause, Dangerous investigations:
Experiment as deep play in eighteenth-century British literature (Ph.D.
Thesis, University of California, Irvine 2014).
13
Danuta Mendelson, Historical evolution and modern implications of
12

concepts of consent to, and refusal of, medical treatment in the law of
trespass, JOURNAL OF LEGAL MEDICINE, 17(1):1-71 (1996). For the

history of the Company of Surgeons, see Cecil Wall, THE HISTORY OF
THE SURGEON’S COMPANY 1745-1800 (London: Hutchinson’s 1937).
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the standard of individual surgeons had not yet been developed in the law.
Today an expert surgical witness must testify that a practice is the standard
practice of surgeons in order to have it considered relevant to prove such a
practice. If an expert surgical witness testifies only to what he or she would
have done in the circumstances, this is not sufficient to establish the
standard of practice.
For example, in 1959, the Supreme Court of Washington stated:
The testimony of other physicians that they would have followed a
different course of treatment than that followed by the defendant,
or a disagreement of doctors of equal skill and learning as to what
the treatment should have been, does not establish negligence. In
such cases, the court must hold that there is nothing upon which
the jury may pass, the reason being that the jury may not be
allowed to accept one theory to the exclusion of the other. 14
In 1767, it was sufficient for the surgical experts to say what they
would have done under the circumstances and the jury and court were
permitted to take this as the standard for the profession - the rule and
usage of surgeons. This is what the court did. The surgeons who testified
said they would have required consent, and by the legal reasoning of the
day, the court had sufficient proof to find that this was the standard.

Richison v. Nunn, 57 Wash.2d 1, 16, 340 P.2d 793 (1959). See also
Walski v. Tiesenga, 381 N.E.2d 279, (Ill. 1978); North Carolina Medical
14

Board, EXPERT REVIEWER MANUAL (2015), 5 [“Do not evaluate the case
on the basis of what you may consider your personal standard of care, but
rather on “what a reasonably prudent physician in North Carolina would
do under the same or similar circumstances.”]; AMA, Code of Medical
Ethics Opinion 9.7.1 […Physicians who testify as expert witnesses must:…
Ensure that their testimony: 1. Reflects current scientific thought and
standards of care that have gained acceptance among peers in the relevant
field….].
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EXAMPLES OF EXPERMENTATION AND COMMENTS ON
CONSENT TO EXPERIMENTATION IN THE
SEVENTEENTH AND EIGHTEENTH CENTURIES
The following are some examples of experimentation and consent
to experimentation from English and other European jurisdictions in the
seventeenth and eighteenth century. They demonstrate that experimental
medicine was beginning to flourish and that consent to such
experimentation was on the minds of some writers. More examples will
undoubtedly be discovered, but it is unlikely they will change the overall
conclusion that there was no clear profession standard requiring consent
to experimentation at the time of the Slatter trial.
1617 - JOHN WOODALL
John Woodall (c. 1556-1643), who was the Surgeon-General of
the East India Company for some thirty years, wrote the first textbook for
sea surgeons - THE SURGEONS MATE OR MILITARY & DOMESTIQUE
SURGERY. It was published in London in 1617. He discussed his desire to
try a practice other surgeons had seen in the East Indies, namely putting
the stump of an amputated leg in a cane or reed stuffed with cotton wool,
enabling the person to walk. He wrote that learning of this procedure:
…hath put a longing desire in me, I confesse, having had
opportunity above some others, to have tryed the experience in
the Hospital, but a fit subject hath not presented it self to me for a
tryal: for I have, I confesse, ever been tender in that point, and
loath to put any one Patient against his own free-will, upon new
inventions, by beginning new practice upon him, making an
unwilling person the first example; every Patient in such a case
having just freedome to chuse his way:… [underlining added]
Woodall clearly expressed the importance of obtaining the consent of the
patient.
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1649 - MASSACHUSETTS LAW
In 1649, the legislature of Massachusetts passed a law requiring
consent to actions contrary to the approved rules of the art of surgeons,
midwives, physicians and other practitioners.
Forasmuch as the law of God allows no man to impair the life or
limbs of any other but in a judicial way, -It is therefore ordered, that no person or persons whatsoever,
employed at any time about the bodies of men, women, and
children, for the preservation of life or health, as surgeons,
midwives, physicians, or others, presume to exercise or put forth
any act contrary to the known, approved rules of the art in each
mystery and occupation; nor exercise any force, violence, or
cruelty upon or towards the body of any, whether young or old,
(no, not in the most difficult and desperate cases,) without the
advice and consent of such as are skilful in the same art, (if such
may be had,) or at least of some of the wisest and gravest there
present, and consent of the patient or patients, if they be mentis
compotes, much less contrary to such advice and consent; upon
such severe punishment, as the nature of the fact may deserve.
Which law, nevertheless, is not intended to discourage any from
all lawful use of their skill, but rather to encourage and direct
them in the right use thereof; and inhibit and restrain the
presumptuous arrogancy of such as through perfidence of their
own skill, or any other sinister respects, dare boldly to attempt to
exercise any violence upon or towards the bodies of young or old,
one or other, the prejudice or hazard of the life or limb of man,
woman, or child. 15

THE GENERAL LAWS AND LIBERTIES OF THE MASSACHUSETS
COLONY: REVISED & RE-PRINTED, BY ORDER OF THE GENERAL COURT
HOLDEN AT BOSTON. MAY 15TH 1672 (Cambridge MA: Samuel Green
15

1672). It was quoted in its entirety in Commonwealth v. Thompson, 6
Mass. 134, 141 (Nov. 1809).
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The legal context of this law can be better understood by
understanding the radical reformation of law that was occurring in
Massachusetts. In 1648, Massachusetts published BOOK OF GENERAL
LAWES AND LIBERTYES CONCERNING THE INHABITANTS OF
MASSACHUSETTS, the first printed codification of law in North America.
England did not have a codification of its law at that time. The colonists
called the code the "Countenance of Authoritie" - the process by which
government coercive power could be used. The adoption of the code was
preceded by a public dispute over the authority of the state. 16
Only one application of this law has been found. It was used to
prosecute a midwife for actions prior to the passage of the law. 17 This
retroactive application of a criminal law is now called ex post facto and was
subsequently barred in the United States by the federal constitution.
In 1665, after the British took control of New Amsterdam from
the Dutch and renamed it New York, the new British colony adopted, as
part of the Duke’s Code, a law similar to the 1649 Massachusetts law. The
Dutch reasserted control in 1673-1674. After British rule was
reestablished, the Duke of York’s Code was readopted in 1676 for all of
the territory under the authority of the Duke. The territory included
Delaware and Pennsylvania, although there is some dispute over the extent
to which it applied in Pennsylvania. 18
For discussion of the legal context when the law was enacted see: Daniel
R. Coquillette, Radical lawmakers in colonial Massachusetts: The
"countenance of authoritie" and lawes and libertyes, NEW ENGLAND
QUARTERLY 67(2):179 (June 1994); G.B. Warden, Law reform in
England and New England - 1620-1660, WILLIAM & MARY QUARTERLY,
3d Ser., 35(4):668 (Oct. 1978).
17
Mary Beth Norton, "The Ablest Midwife That Wee Knowe in the Land":
16

Mistress Alice Tilly and the Women of Boston and Dorchester, 16491650, WILLIAM & MARY QUARTERLY, 55(1):105-134 (Jan. 1998).

For the text of the New York law and information about its enactment,
see James Sullivan (editor), HISTORY OF NEW YORK STATE 1523-1927
(New York: Lewis Historical Pub. Co. 1927), 1901-1902 [adoption] &

18
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1666-67 - TRANSFUSIONS
In 1666-1667, the British and French experimented with blood
transfusions. 19 In one case, the French mention patient acceptance of the
transfusion in the context of convincing the patient to do so - “We used
what art we could to dispose the fancy of our Patient to suffer the
Transfusion.” 20
In 1667, transfusion of calf blood into an insane human was
performed in Paris in front of many spectators. The first transfusion was
2033 [text]. For the text of the 1676 law, see Henry Graham Ashmead,
HISTORY OF DELAWARE COUNTY, PENNSYLVANIA (Philadelphia: L. H.
Everts & Co. 1884), 254. For more information about the territory subject
to the 1676 Duke of York’s Code, see Delaware historical time line, at
http://www.newrivernotes.com/other_
states_delaware_history_1609_historicaltimeline.htm [accessed 23 May
2016]; Anonymous, 1 Dallas 1 (Pennsylvania Supreme Court Sep. 1754);
Lessee of Hyman and others v. Edwards, 1 Dallas 2 (Pennsylvania
Supreme Court Apr. 1759); note (a) on page 1-2, and note (1) on page 2
of Alexander James Dallas, REPORTS OF CASES RULED AND
ADJUDICATED IN THE COURTS OF PENNSYLVANIA BEFORE AND SINCE
THE REVOLUTION (4th edition with notes by Frederick C. Brightly) (New
York: Banks Law Publishing Co. 1905), 1-2; Francis Wharton,
COMMENTARIES ON LAW (Philadelphia: Kay & Brother 1884), 45.
19
Transfusion, LANCET, ii:284-285 (May 30, 1829); James Phillips Kay,
THE PHYSIOLOGY, PATHOLOGY, AND TREATMENT OF ASPHYXIA
(London: Longman, Rees, Orme, Brown, Green & Longman 1834), 257264; Robley Duglison (revisor), THE CYCLOPEDIA OF PRACTICAL
MEDICINE (Philadelphia: Lea and Blanchard 1845) Vol. IV, 468
“Transfusion.”

Extract of a letter written by Dr. J. Denis of Paris, touching a late cure of
an inveterate phrensy by transfusion of blood, PHILOSOPHICAL
20

TRANSACTIONS, Vol. II, Numb. 32, 617, 620 (Feb. 10, 1668). In this
context, suffer meant permit.
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successful. A British report claimed lack of consent:
“Besides, that this Patient was noted to be so far from
apprehending or fearing this Operation, that he did not so much
as know, what the Transfusion was; but thought, the Lamb was
onely applyed to his Arm, to suck from him his ill Bloud as he
was made to believe, after an ancient and usuall way….” 21
Some reports noted friends had insisted on the transfusion and had
consented to it. The doctors reluctantly performed a third transfusion on
the same patient at the insistence of his wife. The patient is reported to
have cried out to have the experiment stopped, and the doctors were
criticized for not stopping. The patient died. In 1668, the court that
investigated the death ordered that no further transfusions be performed
in France without approval of the physicians of the Parisian faculty. 22
In England, the Royal Society of London oversaw a similar
experiment. Sir George Ent initially proposed experimenting on a
madman at Bethlem Hospital. Dr. Thomas Allen, a physician to Bethlem
Hospital, was “scrupling” against this. Arthur Coca (or Coga) then
volunteered when promised the payment of a guinea. In London in
November 1667, Drs. Richard Lower and Edmund King performed
transfusion of blood from a sheep into Coca with the approval of the
Royal Society. The transfusion occurred in front of many observers. The
patient professed benefit and no ill consequences issued. The experiment
was stopped when the subject reported he had enough. The subject urged
a repeat of the experiment within a few days. 23
21

A relation of some trials of the same operation, lately made in France,

PHILOSOPHICAL TRANSACTIONS, ii:559, 561, 563 (Dec. 9, 1667).
22
LE JOURNAL DES SCAVANS, 3:85 (1673). The court order ending
transfusions appears in Sentence rendue au Chastelet par Monsieur le
lieutenant criminel le 17 avril 1668, in Par le D’ Oré, ÉTUDES
HISTORIQUES, PHYSIOGIQUES ET CLINIQUES SUR LA TRANSFUSION DU
SANG (Second Edition) (Paris: J..-B. Bailliere et fils 1876), 42-45.
23
Thomas Birch, THE HISTORY OF THE ROYAL SOCIETY OF LONDON
(1756), 201, 202, 204, 214-216, 222, 224-225, 227, 235-236, 250, 341,
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1669 - SIMPSON PROPOSAL OF A HOUSE FOR
EXPERIMENTS
In 1669, William Simpson, M.D., proposed creating a house for
sick persons where drugs derived from plants could be tested.
…to which purpose, one house therein should be dessign'd for all
infirme people to come to and that freely, onely for experiment
sake, some ingenuous persons being imployed, for making
diligent search into the peculiar operations of Specifical plants,
upon the diseased; whilst others in the Laboratories are imployed,
to make Essences, Tinctures, Spirits, Extracts, Magisteries &c.
therefrom; haveing the same liberty of making experiments
thereof upon Sick Persons. 24
377; An account of the experiment of transfusion, practiced upon a man
in London, PHILOSOPHICAL TRANSACTIONS, Vol. II, No. 30, 557-559
(Dec. 9. 1667). More information about Thomas Allen (d. 1684), Richard
Lower (c.1631-1691), and Edmund King can be found in Royal College of
Physicians, Thomas Allen, MUNKS ROLL, posted at
munksroll.rcplondon.ac.uk/Biography/Details/74; Edmund (Sir) King, at
…/2565; Richard Lower, at … /2811; (accessed 26 June 2016).
24
William Simpson, HYDROLOGIA CHYMICA, OR, THE CHYMICAL
ANATOMY OF THE SCARBROUGH, AND OTHER SPAWS IN YORK-SHIRE
WHEREIN ARE INTERSPERSED SOME ANIMADVERSIONS UPON DR.
WITTIE'S LATELY PUBLISHED TREATISE OF THE SCARBROUGH-SPAW :
ALSO A SHORT DESCRIPTION OF THE SPAWS AT MALTON AND
KNARSBROUGH : AND A DISCOURSE CONCERNING THE ORIGINAL OF
HOT SPRINGS AND OTHER FOUNTAINS : WITH THE CAUSES AND CURES
OF MOST OF THE STUBBORNEST DISEASES ... : ALSO A VINDICATION OF
CHYMICAL PHYSICK ... : LASTLY IS SUBJOYNED AN APPENDIX OF THE
ORIGINAL OF SPRINGS ...(London: W.G. 1669), 217; Robert Wittie
responded in PYROLOGIA MIMICA, OR, AN ANSWER TO HYDROLOGIA
CHYMICA OF WILLIAM SYMPSON, PHYLO-CHYMICO-MEDICUS IN
DEFENCE OF SCARBROUGH-SPAW : WHEREIN THE FIVE MINERAL
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It appears that the word freely is intended to communicate choice on the
part of the patient and, thus, consent. If so, it refers only to the decision to
enter the hospital and is silent on the extent to which patients would be
informed of the specific experiments and have a choice whether to
participate. It is possible that freely could be intended to communicate that
the services were to be provided to the patients without cost, but that
would have been an unusual use of the word in this context at that time.
1673 - BLOOD STAUNCHING LIQUOR (ANOTHER
STYPTICK)
In 1673, the Royal Society received a letter from a French
physician, Jean-Baptiste Denys (c, 1640-1704), that he had invented a
blood-staunching liquor (a styptic). He offered to sell it to the Royal
Society and sent a sample. Physician Walter Needham conducted the
initial tests on a dog and on two women in the home of surgeon Richard
PRINCIPLES OF THE SAID SPAW ARE DEFENDED AGAINST ALL HIS
OBJECTIONS BY PLAIN REASON AND EXPERIMENTS, AND FURTHER
CONFIRMED BY A DISCOVERY OF MR. S. HIS FREQUENT
CONTRADICTIONS AND MANIFEST RECANTATION : ALSO A
VINDICATION OF THE RATIONAL METHOD AND PRACTICE OF PHYSICK
CALLED GALENICAL, AND A RECONCILIATION BETWIXT THAT AND THE
CHYMICAL : LIKEWISE A FURTHER DISCOURSE ABOUT THE ORIGINAL OF
SPRINGS (London: T.N. 1669). Robert Wittie (c. 1613-1684) does not

comment about the proposal to create a house for experiments. Witte was
a university-trained physician who practiced primarily in York. He was the
author of many books, but is best known for his promotion of the mineral
waters of Scarbrough. For more information about Witte, see Royal
College of Physicians, Robert Witte, MUNKS ROLL posted at
munksroll.rcplondon.ac.uk/Biography/Details/4857 [accessed 26 June
2016). For more information about the Simson-Wittie dispute, see
Richard Foster Jones, ANCIENTS AND MODERNS (Courier Corp. 1961),
242-244.
MONOGRAPH #13 - Page 20 of 57

Wiseman (Serjeant-Surgeon to King Charles II). After additional
experiments on animals, King Charles II ordered that experiments be
conducted on humans at St. Thomas’s Hospital. Two patients were
identified who needed to undergo amputation of a leg for medical reasons.
The liquor was used after the operations with success. It is likely that a
hospital surgeon conducted the amputations and application of the liquor.
One of the hospital surgeons, Thomas Hollier, had worked along side
Walter Needham in other settings, so it is likely he performed the
experiment. The experiment was declared to be a success. The King’s
surgeons were present as witnesses. It is likely that the patients consented
to the amputations, but there is no mention of patient consent to use of
the liquor. 25
Simon Werrett, Healing the nation’s wounds: Royal ritual and
experimental philosophy in restoration England, HISTORY OF SCIENCE,

25

38:377, 388-393 (2000) [This includes an account of some of the political
factors that may have contributed to the royal support of these
experiments]; An Account of the Experiments promised at the end of the

next precedent transactions, concerning the wonderful effects of the
Blood-staunching liquor upon a Man and a Woman in St. Thomas's
Hospital in South-wark London, PHILOSOPHICAL TRANSACTIONS, 8:8284 (1673); On the further success of the Blood-staunching Liquor. By a
Surgeon of his Majesty's Fleet, PHILOSOPHICAL TRANSACTIONS, 8:95

(1673); Richard Wiseman, SEVERALL CHIRURGICALL TREATISES
(London: E. Fletcher & J. Macock 1676), 108-109 [Wiseman and
Needham experiment with the styptic in a breast amputation case; consent
to amputation but no mention of consent to styptic]; Daniel Turner, THE
ART OF SURGERY (London: C. Rivington 1741) (6th Edition), Vol. 1, 336344; John Bell, THE PRINCIPLES OF SURGERY (Edinburgh: T. Cadell et
al. 1801), Vol. 1, 154-155.
For more information about Wiseman, Needham, and Hollier
(1609-1690), see: Richard Wiseman 1622-1676, ANNALS OF THE ROYAL
COLLEGE OF SURGEONS OF ENGLAND, 78 (4 Supp): 193-195 (Jul. 1998);
Richard Wiseman and the medical practitioners of restoration London,
JOURNAL OF THE HISTORY OF MEDICINE AND ALLIED SCIENCES,
62(2):125-140 (Apr. 2007; Wiseman, Richard, DICTIONARY OF
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1697 - GROENVELDT’S CASE
In 1692 in London a Dutch physician, Joannes Groenveldt,
treated his patient, Suzanna Withall, for urinary problems using a new
remedy - pills containing cantharides (Spanish flies). 26 He was licensed to
practice medicine in London. She made a complaint to the Censors of the
London College of Physicians, which was the licensing body. She claimed
that she had suffered serious complications. This malpractice case was a
clause célèbre in London for the next five years.
In 1697 the Censors found Groenveldt guilty of malpractice, fined
NATIONAL BIOGRAPHY (New York: McMillan 1909), 21:717-719);
Needham, Walter, DICTIONARY OF NATIONAL BIOGRAPHY (New York:
McMillan 1894), 40:164-165; G.C.R. Morris, A portrait of Thomas
Hollier, Pepys’s surgeon, ANNALS OF THE ROYAL COLLEGE OF
SURGEONS OF ENGLAND, 61: 224 (1979) [Hollier is best known for
removing a stone from the bladder of diarist Samuel Pepys].
26
Harold Cook, Medical innovation or medical malpractice? Or, a Dutch
Physician in London: Joannes Groenvelt, 1694-1700, TRACTRIX, 2:63-91
(1990). The quotation from the court ruling is from Dr. Groenvelt’s case,
1 Raymond 213, 214 (Easter Term 9 Will. 3 - 1697). An earlier
procedural ruling appears at Greenvell against The Censor of the College
of Physicians, 12 Mod. 145, 88 Eng. Rep. 1224 (Michaelmas Term 9
Will. 3 - 1697). The suit against the censors is at Greenvelt v. Burwell, 1
Ld. Raym. 454, 91 Eng. Rep. 1202 (Easter term 11 Wil. 3 1699) and
Doctor Greenville against The College of Physicians, 12 Mod. 386, 88
Eng. Rep. 1398 (Easter term 12 Will 3 1700). Groenveldt published a
book about the case: Jan Groenveldt, THE LATE CENSORS DESERVEDLY
CENSURED; AND THEIR SPURIOUS LITTER OF LIBELS AGAINST DR.
GREENFIELD, AND OTHERS, JUSTLY EXPOS'D TO CONTEMPT BY THE
FOLLOWING ANSWER TO ALL, BUT ESPECIALLY THE LAST, INTITULED,
A REPLY TO THE REASONS AGAINST THE CENSORS OF THE COLLEGE OF
PHYSICIANS, &C. HUMBLY OFFER'D TO THE PERUSAL OF DR. THOMAS
BURWELL, RICHARD TORLES, WILLIAM DAWS, THOMAS GILL, THE
LATE CENSORS (London 1698).
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him the then large sum of £20, and sent him to prison for twelve weeks. A
court ordered his release from prison six days later. One of his claims was
that the pardons he had received from the King protected him from this
imprisonment. The Censors argued that their punishment for malpractice
was the redress of private persons and not as an offense against the King,
so the King could not pardon the offense. The court ruled:
..mala praxis is a great misdemeanor and offense at common law
(whether it be for curiosity and experiment or by neglect) because
it breaks the trust which the party has placed in the physician,
tending directly to his destruction. But yet the King may pardon it,
as he pardons greater crimes. And the proceedings against the
doctor in this case were not, as was objected, for the reparation to
the party, for that ought to be by action upon the case, nor is it a
civil prosecution as an appeal is; but a sort of criminal proceeding
for the correction of the doctor and that therefore it could not be
at this time (after so many general pardons) imposed on him.
[underlining added].
Groenveldt sued the Censors for false imprisonment, but they eventually
prevailed in 1699. The Censors supported Mrs. Withrall in a malpractice
suit against Groenveldt seeking £2000.
The Censors portrayed him as quack. However, he presented a
reasoned rationale for his innovative treatment based on theories prevalent
on the Continent but not accepted in England. Harold Cook has analyzed
the events in detail and concluded that this was a case of a traditionalist
medical establishment opposing new medical ideas developed on the
Continent. The internal use of catharides was accepted in England within a
few decades.
Let us look at the extent to which the patient consented to use of
the pills. No mention of patient consent has been found related to the
treatment of Withall by Groenveldt. However, Withall came to
Groenveldt because of publicity of his cure for persons with her condition.
He sent her pills with instructions that she did not follow. She voluntarily
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took the pills. They were not forced upon her. By the standards of the
day, she gave consent.
Groenveldt kept secret the components of his pill. The
components were not disclosed until late in the legal proceedings.
However, disclosure of components of medicine continued to be rare into
the twentieth century and does not always occur even in the twenty-first
century. 27
Groenveldt was aware of the practice of obtaining consent prior to
the Withall case and documented obtaining consent in at least two earlier
cases. In his 1706 treatise on cantharides, Groenveldt described several
examples of using cantharides on other patients prior to the treatment of
Withall. In two of his examples, he mentioned obtaining consent - once
from the patient and once from a minor patient’s mother. He did not
mention consent in his other examples.
1700 - FREE THOUGHTS OF A FUTURE STATE
In 1700, a critique of Anthony Ashley Cooper, Earl of
Shaftesbury (1671-1713), was published anonymously under the title FREE
THOUGHTS IN DEFENCE OF A FUTURE STATE. 28 Shaftesbury was a
On the issue of disclosing the composition of medicines, see: William R.
Le Fanu, The lost half-century of English medicine, 1700-1750,
BULLETIN OF THE HISTORY OF MEDICINE, 46(4):319, at 329 (July-Aug.
1972): “There was no ethical objection to secret medicines; a personal
remedy was often part of the prestige of the successful physician.”
28
FREE THOUGHTS IN DEFENCE OF A FUTURE STATE in Early English
Books Online is Robert Day, FREE THOUGHTS IN DEFENCE OF A
FUTURE STATE, AS DISCOVERABLE BY NATURAL REASON, AND STRIPT
OF ALL SUPERSTITIOUS APPENDAGES DEMONSTRATING AGAINST THE
NOMINAL DEISTS, THAT THE CONSIDERATION OF FUTURE
ADVANTAGES IS A JUST MOTIVE TO VIRTUE; OF FUTURE LOSS AND
MISERY, A POWERFUL AND BECOMING RESTRAINT OF VICE. WITH
OCCASIONAL REMARKS ON A BOOK INTITULED, AN INQUIRY
27
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politician and philosopher. The following appears on page 26:
But then there are other Fears, and other Hopes to which Men
may owe their abstinence from some Evils, and no disparagement
to their Innocence neither: For instance, I presume it were an
injurious evil thing, for a Physician to try an Experiment upon a
poor Patient, without the Knowledg [sic] and Consent of his
Patient, merely to improve his own Knowledg; [sic] but this a
Physician may have many Opportunities of doing, and that with all
imaginable safety to himself, so that not so much as his Skill shall
be call'd in question, tho the Experiment fails, and the Patient
miscarries; for so Patients every day do under the ablest
Physicians, proceeding by common Methods; and yet a Physician
that has no fears from without to restrain him from trying an
Experiment, may be restrain'd by the fears of doing a base thing,
by the fears of that Uneasiness which his considering Mind,
conscious to the evil Deed, may create him: and whenever such
Fears keep a Man free from the evil Act, his Abstinence from it is
praise-worthy, and he is of right to be deemed innocent. Upon the
same score, a due regard had to the Pleasures of a good
Conscience, has a great influence to keep a Man, in, such like

CONCERNING VIRTUE, AND A REFUTATION OF THE REVIV'D
HYLOZOICISM OF DEMOCRITUS AND LEUCIPPUS (London: Dan.

Brown
1700). The work that is referenced in the title is: Anthony Ashley Cooper,
Earl of Shaftesbury, AN INQUIRY CONCERNING VIRTUE IN TWO
DISCOURSES (London: A. Bell, E. Castle & S. Buckley 1699). It is likely
that the attribution to Robert Day is incorrect. The bookseller advertised it
as being by a Henry Day. EVENING POST (London), 13 Jan. 1713, 3.
There was a Henry Day who graduated from Cambridge in 1688 and
served as headmaster of Cheam School, a preparatory school for Oxford
and Cambridge, until 1701. Nicholas Hans, NEW TRENDS IN
EDUCATION IN THE EIGHTEENTH CENTURY (London: Taylor & Francis
1998) (reprint of 1951 edition), 122-123. It is not established whether he
was the author of FREE THOUGHTS
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Circumstances plac'd, innocent, and does not depretiate [sic] the
lnnocence which it preserves. [underlining added]
1701 - THE DISPENSARY TRANSVERS’D: OR THE
CONSULT OF PHYSICIANS
In 1701 a poem was written on the occasion of Samuel Garth’s

Dispensary and the death of the Duke of Gloucester. Samuel Garth (16611719) was a physician and poet; Dispensary was mock-heroic poem that
made fun of apothecaries and their physician allies. The Duke of
Gloucester was Prince William (1689-1700), son of the future Queen
Anne. The poet clearly believed consent necessary for trying “new fangled
methods of Recovery.”
Mean while the Patient long revolving lay,
Whether to give Consent, or Disobey.
Now anxious Hears Her dubious Thoughts express,
Then hole alternate promis’d fresh success;
And now resolved, then unresolve’d to try
New fangled Methods of Recovery:
So with perplex’d, and long amusements toss’d,
All reg’lar Thought by too much thinking’s lost. [underlining
added] 29
1704 - JOHN COLBATCH AND HIS STYPTICK
John Colbatch was trained as an apothecary and in 1696 became a
Licentiate of the London College of Physicians. In 1693 he invented a
styptic that he called Vulnerary Powder. In late 1693 he conducted a
successful public trial of his styptic on a dog. One of the surgeons at St.
Bartholomew’s Hospital then arranged for an experiment on two hospital
patients who required amputation. The experiment was conducted by
THE DISPENSARY TRANSVERS'D: OR, THE CONSULT OF PHYSICIANS. A
POEM. IN SIX CANTO'S. OCCASION'D BY THE DEATH OF HIS LATE H.
THE D. OF G-R. (John Nutt 1701), 67.
29
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surgeons other than Colbatch and was reported to be unsuccessful; tight
bandages had to be used to staunch the blood flow. Charles Bernard, a
surgeon at St. Bartholomew’s Hospital, arranged for a second experiment
at the hospital. Colbatch did not approve of the way the experiment was
going to be conducted so he did not attend. He sent a surgeon, Mr. Baker,
in his stead. Despite the name, no connection has been found between
this surgeon and Thomas Baker. The experiment failed. There was
considerable dispute over whether this demonstrated the ineffectiveness of
the styptic or the experiment had not been conducted properly. As a
result, Colbatch was effectively denied access to hospitals, although he was
permitted to conduct experiments on soldiers. 30
There was no mention of consent of subjects in the accounts of
use of the styptic.
1711 - WARREN AND TREATMENT FOR GONORRHEA
In 1711, in his book, A NEW METHOD OF CURING WITHOUT
INTERNAL MEDICINES, THAT DEGREE OF VENEREAL DISEASE, CALLED
Harold J. Cook, Sir John Colbatch and Augustan Medicine:
Experimentalism, Character and Entrepreneurialism, ANNALS OF
SCIENCE, 47(5):475-505 (Sep. 1990); William Cowper, An account of
30

some experiments lately made on dogs, and of the effects of Mr. John
Colbatch's styptick on humane bodies, PHILOSOPHICAL TRANSACTIONS,

18:42-44 (1694); S.W., AN EXAMINATION OF A LATE TREATISE OF THE
GOUT WHEREIN JOHN COLBATCH'S DEMONSTRATIONS ARE BRIEFLY
REFUTED, THE COLLEGE CLEARED FROM HIS SCANDALOUS
IMPUTATIONS; AND A SHORT ACCOUNT OF HIS VULNERARY POWDER
(London 1697); John Colbatch, NOVUM LUMEN CHIRURGICUM: OR, A
NEW LIGHT OF CHIRURGERY (London: Dan. Brown 1704); John
Colbatch, A COLLECTION OF TRACTS, CHIRURGICAL AND MEDICAL;
VIZ.I. A NEW LIGHT OF CHIRURGERY (Second Edition) (London: Dan.
Brown 1704); Harold J. Cook, Practical medicine and the British Armed
Forces after the “Glorious Revolution,” MEDICAL HISTORY, 34(1): 1, 1620 (Jan. 1990).
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A GONORRHEA OR CLAP, Mr.

G. Warren reported his first experiment
with a new treatment for gonorrhea:
I shall begin with the description of the Method which I ventured
to proceed with in this way… I told him I believ’d I cou’d Cure
him without any Internal Medicines, but that I had not yet ever
done it to any one, and that if he would submit to the Experiment,
I would use my best Skill. He consented…31
A book on quackery published in the same year reports that there was no
G. Warren and his account was a fraud. Nonetheless it expressed a clear
view of the need for patient consent to experiments.
1719 - JOHN DOUGLAS - CUTTING FOR THE STONE
In 1719, John Douglas (d. 1743), a surgeon to the Westminster
Infirmary, experimented with a new path for surgical extraction of stones: 32
After making some experiments on dead bodies, Mr. Douglas was
convinced the stone might be extracted that way with a great deal
less trouble than in the common way; and he was persuaded the
wound would heal again, by the great number of authentic
G. Warren, A NEW METHOD OF CURING WITHOUT INTERNAL
MEDICINES, THAT DEGREE OF VENEREAL DISEASE, CALLED A
GONORRHEA OR CLAP (Second edition) (London: J. Baker 1711), 96.
The questioning of the identity of the author appears in A SHORT
DISCOURSE, PRELIMINARY TO THE SECOND EDITION OF QUACKERY
UNMASK’D (London 1711), 42.
31

32

An account of the new method of cutting for the Stone; by Mr. Douglas,

in MEMOIRS: BEING A NEW ABRIDGMENT OF THE PHILOSOPHICAL
TRANSACTIONS (London: G. Smith 1740), 187, at 188, abridged from
Philo. Trans. No. 371, p. 83. He was a surgeon to the Westminster
Infirmary and a Fellow of the Royal Society. For more information on
Douglas, see George Thomas Bettany, Douglas, John, DICTIONARY OF
NATIONAL BIOGRAPHY, 1885-1900, Vol. 15, 336-337.
MONOGRAPH #13 - Page 28 of 57

instances of accidental wounds in the same place being speedily
and firmly cured; and therefore he resolved to make the
experiment on the first patient he could meet with, which was in
December 1719, and then he proceeded in the following manner.
The patient was placed flat on his back on a table, with a pillow
under his head; then his wrists and ankles were fastened together,
with straps; then he ordered one assistant to his head, another to
each of his shoulders, two to the penis, one of which was to
manage the ligature and the other the praeputium, and one to
each knee, to hold them as fast and firm as possible.
There is no mention of patient consent
1721-22 - THOMAS RENTON AND HIS HERNIA REMEDY
Thomas Renton (1665-1740) sought permission from the
Commissioners at the Royal Hospital, Chelsea, to treat military pensioners
for hernia with his secret remedy. He was acting Physician-Extraordinary
to George I. In 1721-22, he was permitted to “trial” and “perfect his secret
remedy.” The method was ineffectual. When his secret was later revealed
to be a simple caustic, there was a scandal. No mention has been found of
whether patients had any say in choosing Renton’s “remedy.” 33
1721-22 - SMALLPOX INOCULATION
The Princess of Wales (Caroline of Ansbach 1683-1737),
daughter of the King, wanted her children, the King’s grandchildren, to be
inoculated with smallpox. She proposed testing inoculation on six
condemned prisoners. The King authorized the experiment and agreed to
set free the prisoners who agreed to the offer and survived the experiment.
Six prisoners agreed. In 1721, Dr. Charles Maitland (1668-1748)

Philip R. Mills, Privates on Parade: Soldiers, Medicine and the
Treatment of Inguinal Hernias in Georgian England, CLIO MEDICA

33

(Amsterdam), 81:149-82 (2007)
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inoculated them. They survived and were freed. 34
In 1722, the Princess arranged for Dr. Maitland to inoculate five
parish orphans. No mention has been found of approval of anyone other
than the Princess. When they survived, the daughters of the Princess were
then successfully inoculated. 35
Inoculation was controversial. In 1722 an anonymous opponent
of inoculation published a pamphlet that included: –
It was left on Record by a learn’d Author, as a Maxim in Civil
Government, and which I believe will be allow’d to be just in all
Governments in the World,
“That making Experiments upon the Bodies of Patients at the
hazard of their Lives, Limbs, or Health, and without their
Consent, is an Immorality in the Practice of Physick, and Surgery,
and is no less than willful Murder in the Practitioner.” 36
EVENING POST (London), 15 June 1721 & 17-19 Aug. 1721; DAILY
POST (London), 10 Aug. 1721 & 25 Aug. 1721; HISTORICAL REGISTER,
22:262 (Jan. 1, 1721); MR. MAITLAND’S ACCOUNT OF INOCULATING
THE SMALLPOX VINDICATED (Second Edition) (London: J. Peele 1722);
Genevieve Miller, THE ADOPTION OF INOCULATION FOR SMALLPOX IN
ENGLAND AND FRANCE (Philadelphia: University of Pennsylvania Press
1957), 83-88.
35
Arthur M. Silverstein, A HISTORY OF IMMUNOLOGY (San Diego CA:
Academic Press 1989), 31; Genevieve Miller, THE ADOPTION OF
INOCULATION FOR SMALLPOX IN ENGLAND AND FRANCE (Philadelphia:
University of Pennsylvania Press 1957), 88-89. Newspaper accounts
include LONDON GAZETTE, 24-27 Mar. 1722 [invitation to observe
inoculated children]; POST BOY (London), 19-21 Apr. 1722 [princesses
inoculated].
36
THE NEW PRACTICE OF INOCULATING THE SMALL-POX CONSIDER’D,
AND AN HUMBLE APPLIACTION [SIC] TO THE APPROACHING
PARLIAMENT FOR THE REGULATION OF THAT DANGEROUS
EXPERIMENT (London: T. Crouch & A Dod 1722), 5.
34
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The source the pamphlet claims to quote has not been located. The
pamphlet also proposed requiring an elaborate system of written consent
by multiple persons that could rarely, if ever, be complied with, effectively
banning inoculation. This is the earliest proposal of government mandated
written consent to health care that has been located.
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1725 - RICHARD BLACKMORE - REMOVAL OF THE
SPLEEN
In 1725, in his book, A CRITICAL DISSERTATION UPON THE
SPLEEN, the physician Richard Blackmore included an extended
discussion of the circumstances under which an innovative surgical
procedure, removal of the spleen, could be implemented. He points out
that the patients need to be “fully informed” before consenting
(“complying with the advice”).
Having proved by convincing Testimonies of the Ancients, that
the Spleen, through a Train of many Years, and in various
Countries, has been extracted from Men and Women, and which
I shall confirm afterwards by the Moderns besides the
Demonstration this affords, that this Bowel is unnecessary I shall
make yet farther Use of this Evidence. From hence I draw
undeniable Proof, that it must have been a notorious Practice to
cut out, or extirpate the Spleen from other Animals, before such
an Attempt could have been made by Physicians on their Patients.
What intelligent Reader will not think it incredible and even
morally impossible, that the first Experiment of this Nature should
be made upon Men and Women? Does it not exceed all Belief,
that any eminent Physician should run the Hazard of murdering at
once his Patient and his Reputation, by extracting so considerable
a Bowel as the Spleen from the Body, had he not been throughly
satisfied that this was a common Practice in respect of other
Animals? And must not those Patients have been out of their
Wits, who should have complied with the Advice of such a strange
Physician, had they not been fully informed by the Doctor, or
others, that this was a common Custom, in the Case of other living
Creatures, whether Horses, Dogs, Swine or Cats and that the
Spleen might be spared by human Animals, not only with Safety,
but Advantage? Suppose any considerable Physician in London,
called to a Patient afflicted with the Spleen, would advise him to
cut out his Spleen, a Thing never before known to be practised by
any Man, would not the Patient reply, Why, Sir, did you ever
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know such an Operation on any Man or Woman? What could
the Physician answer? Would he say, ‘Tis true, I never made any
such Tryal, nor did I ever see or hear of any Experiments on any
other Animals, sufficient to convince me that the Spleen may be
extracted, or drawn out of their Bodies, without any Prejudice to
their Health: However, I persuade myself that it would be
beneficial to you, and therefore I advise you to try it. Would not
the Doctor be looked upon as really Distracted, and well qualified
for an upper Place in the College in Moorfields? [Moorfields was
where the Bethlem Hospital for the mentally ill had been
relocated in 1676] It must therefore be granted, that none of the
considerable Physicians among the Ancients, would ever have
prescribed this Operation to be first undergone by their Patients,
if they had not been fully satisfied by their own Senses, or by the
undoubted Testimony of others, that the Exsection, or forceable
depriving of an Animal of the Milt, might be performed without
any Damage to the Individual, in respect of future Health.
***
And if they had such a stedfast Belief, that though the Spleen were
entirely extinguish’d , the Patient might live in better Health
without it, this Opinion must have been founded on sufficient
Experiments, to convince them that the Milt might be separated
and drawn out of Animals possess'd of it, without any Detriment
in respect or Health and therefore they publickly owned to their
Patients, as it appears by their Writings, that in order to their
Cure, they intended to consume and obliterate their Spleen But
would any Physician of common Sense and Honesty, have
undertaken to waste and destroy such a large and eminent Bowel,
till he had been fully satisfied that it might be safely done? Or
would any Patient, if not more distempered in Mind than in Body,
have hearkened to such a Proposal, and complied with the
Doctor, had he not given abundant Evidence from Examples of
this Kind in other Animals, to convince him that this was a safe
and beneficial Practice? And this is sufficient to prove what I am
contending for, that the ancient Practisers of Physick knew that
the Spleen might be spared as unuseful, and that they governed
MONOGRAPH #13 - Page 33 of 57

their Practice accordingly. [underlining and bracketed material
added] 37
1730 - GEORGE MARTIN
In 1730, a physician George Martin (1702-1743), who had
invented the double cannula tracheotomy tube, performed a tracheotomy
on a young lad. In his report he discussed obtaining the agreement of the
patient and his friends.
… his Friends, although very adverse in the Morning, when I first
proposed the piercing of the Windpipe, at length earnestly
desired that the Operation might be performed; and the poor Lad
bad [sic] us to try any Experiment to preserve his Life. He had
good Reason so to do; for indeed, in all Probability, in a few
Hours he would have been strangled to Death most miserably…
Whence you see it was not out of an itching Desire of making
Experiments, or a wanton Officiousness, that we directly set about
the Operation. 38
Martin acknowledges the need for consent of the patient, a minor, and his
friends. Martin also is ambivalent about calling it an “experiment”
acknowledging the public fear that surgeons might act out of an itching
desire to make experiments.
Richard Blackmore, A CRITICAL DISSERTATION UPON THE SPLEEN, SO
FAR AS CONCERNS THE FOLLOWING QUESTION; WHETHER THE SPLEEN
IS NECESSARY OR USEFUL TO THE ANIMAL POSSESS'D OT IT? (London: J.
37

Pemberton 1725), 30-32, 33-34. Richard Blackmore (1654-1729) was a
poet and physician who was criticized by Alexander Pope (1688-1744) and
satirized by Samuel Garth for opposing a free dispensary for the poor. He
advocated observation and experience over ideals and hypothetical laws.

The postscript of a letter from George Martin, M.D. to William
Graeme, M.D.F.R.S. giving an account of the operation of bronchotome,
as it was performed at St. Andrews, PHILOSOPHICAL TRANSACTIONS,
38

No. 416, 36: 448-455, 449 (Nov.-Dec. 1730).
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1730-31 - WILLIAM CHESELDEN - PROPOSED PRISONER
EXPERIMENT
In 1730 William Cheseldon (1688-1752), the King’s surgeon and
one of the surgeons at St. Thomas’s Hospital, believed that he could cure
deafness in some cases by removing the eardrum. He proposed the use of
a condemned prisoner and the King approved the operation on Charles
Ray. 39 After making this proposal, Cheseldon was hooted and insulted in
the street and had to leave a theater when the performance was
interrupted by the audience crying “Drum! Drum!” 40 In January 1731 the
operation was “laid aside” and never occurred. Ray was eventually
pardoned. 41
The prisoner joined in the application to the King, so there was
consent. However, as recognized in twentieth century, consent of prisoners
can seldom be considered free consent, especially when what is being
agreed to is the only chance to avoid execution.
1740 - MRS. STEPHENS - DISSOLVING THE STONE
In 1740, Mrs. Stephens was awarded £5000 by Parliament for the
GRUB STREET JOURNAL (London), 17 Dec. 1730, 2; DAILY JOURNAL
(London), 21 Dec. 1730 [Charles Ray]; LONDON EVENING POST, 22-24
Dec. 1730 [Charles Rey]; DAILY POST (London), 24 Dec. 1730 [Charles
Rey]; GRUB STREET JOURNAL (London), 24 Dec. 1730 [Charles Ray].
40
MEDICAL ABSTRACTS: ON THE NATURE OF HEALTH, WITH
PRACTICAL OBSERVATIONS AND THE LAWS OF THE NERVOUS AND
FIBROUS SYSTEMS BY A FRIEND TO IMPROVEMENTS (London: J.
Johnson 1796), Vol. II, 286.
41
LONDON EVENING POST, 31 Dec. 1730 - 2 Jan. 1731 [theory described;
trial put off]; LONDON EVENING POST, 2-5 Jan. 1731 [laid aside];
LONDON EVENING POST, 5-7 Jan. 1731 [Rey to be transported];
LONDON EVENING POST, 24 Apr. 1731 [Ray pardoned]; DAILY POST
(London), 26 Apr. 1731 [Ray pardoned].
39
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discovery of a medicine for dissolving the stone, after the Trustees
appointed by Parliament to examine the medicine reported on its efficacy.
In 1738-39, four persons had stones confirmed on examination before use
of the medicine and all were confirmed not to have stone after the use.
Cheselden was one of the surgeons who signed the report. 42
There is no mention of consent or of force being used.
Apparently the participants submitted to examination.
1747 - JAMES LIND - SCURVY
In the seventeenth century John Woodall (1569-1643) noted the
value of fresh fruit to prevent or treat scurvy. In 1747 James Lind, recently
promoted to naval surgeon, conducted an experiment comparing
treatments for scurvy aboard the British naval ship Salisbury in the English
Channel. This is generally recognized as one of the earliest controlled
clinical trials. He compared six different treatments (cyder, elixir vitriol,
vinegar, sea water, oranges and lemons, and an electary) on 12 sailors who
had scurvy, while they maintained the same diet and lived under the same
conditions. The “most sudden and visible good effects were perceived
from the use of oranges and lemons.” There is no mention of consent of
the participants.
In 1748 he returned to Edinburgh where he acquired a medical
degree and practiced for nearly ten years. In 1753 he published his
TREATISE ON THE SCURVY.

David Hartley, AN ACCOUNT OF THE CONTRIBUTION FOR MAKING
MRS. STEPHENS’S MEDICINES PUBLIC; WITH SOME REASONS FOR IT,
42

AND ANSWERS TO THE MOST REMARKABLE OBJECTIONS MADE
AGAINST IT (London 1738); David Hartley (1705-1757), TEN CASES OF
PERSONS WHO HAVE TAKEN MRS. STEPHENS’S MEDICINES FOR THE
STONE. WITH AN ABSTRACT OF SOME EXPERIMENTS, TENDING TO
ILLUSTRATE THESE CASES (London: S. Harding & J. Roberts 1738);
LONDON GAZETTE, Mar. 18-20, 1740; Lester Blum, An eighteenth
century health care provider and medical entrepreneur, BULLETIN OF
THE NEW YORK ACADEMY OF MEDICINE. 60(9):944 (Nov. 1984).
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The Admiralty began distribution of lemon juice to the British
fleet on a broad scale in 1795, a year after Lind died. 43
1749 - SAMUEL LEE - RUPTURES
On Feb. 2, 1749, the Board of Chelsea Hospital (for pensioner
soldiers) granted permission to Samuel Lee to experiment with his rupture
treatment upon those “as would voluntarily submit themselves to his cure.”
The Board appointed prominent surgeons to assess whether the treatment
was working. Lee objected, insisting that reports of the patient’s were
sufficient. The patients were supportive of Lee and falsely reported cures.
Some of the assessments were done without patient consent. Based on the
John Lind, A TREATISE OF THE SCURVY. IN THREE PARTS.
CONTAINING AN INQUIRY INTO THE NATURE, CAUSES AND CURE, OF
THAT DISEASE. TOGETHER WITH A CRITICAL AND CHRONOLOGICAL
VIEW OF WHAT HAS BEEN PUBLISHED ON THE SUBJECT (Edinburgh:
Sands, Murray and Cochran 1753); R.E. Hughes, James Lind and the cure
of scurvy: An experimental approach, MEDICAL HISTORY, 19:342-351
(1975); H.V. Wyatt, James Lind and the prevention of scurvy, MEDICAL
HISTORY, 20(4):433-438 (Oct. 1976); Peter M. Dunn, James Lind (171694) of Edinburgh and the treatment of scurvy, ARCHIVES OF DISEASE IN
CHILDHOOD. FETAL AND NEONATAL EDITION, 76(1):F64-F65 (Jan.
1997); Graham Sutton, ‘Putrid gums and 'Dead Men's Cloaths': James
Lind aboard the Salisbury, JOURNAL OF THE ROYAL SOCIETY OF
MEDICINE, 96(12):605-608 (Dec 2003); Ulrich Tröhler, James Lind and
scurvy: 1747 to 1795. JLL BULLETIN: COMMENTARIES ON THE HISTORY
OF TREATMENT EVALUATION (2003), posted at
http://www.jameslindlibrary.org/articles/james-lind-and-scurvy-1747-to1795/ (accessed 20 Mar. 2016); Jeremy Hugh Baron, Sailors’ scurvy
before and after James Lind - a reassessment, NUTRITIONAL REVIEWS,
67(6):315-332 (2009); Iain Milne, Who was James Lind, and what exactly
did he achieve? JLL BULLETIN: COMMENTARIES ON THE HISTORY OF
TREATMENT EVALUATION (2012), posted at
http://www.jameslindlibrary.org/ articles/who-was-james-lind-and-whatexactly-did-he-achieve/ (accessed 20 Mar. 2016).
43
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assessments, the experiment at Chelsea was stopped.
This is one of the earliest examples of institutional review of
proposed research, an institutional requirement of consent to research,
and institutional monitoring of the outcome of the research.
Lee sued one of the Chelsea assessors for libel, and the jury
awarded him damages. He then sued for libel several other doctors who
criticized his work and juries awarded him damages. The ease of imposing
liability for alleged libel must have had a severe deterrent effect on
criticism of questionable practices. Institutional review of research would
have been virtually impossible.
Lee obtained approval to continue his treatments at the hospital
for sailors at Greenwich, but was eventually removed. He then opened his
own hospital for treatment of ruptures. His friend, the commander-inchief, mandated sending to the hospital any that men discharged for
rupture. 44
NARRATIVE OF SOME PROCEEDINGS IN THE MANAGEMENT OF
CHELSEA HOSPITAL AS FAR AS IT RELATES TO THE APPOINTMENT AND
DISMISSION OF SAMUEL LEE, SURGEON (London: W. Owen 1753) [ProLee] [quotation from Board on page 8]; John Ranby, TRUE ACCOUNT OF
ALL THE TRANSACTIONS BEFORE THE COMMISSIONERS OF CHELSEA
HOSPITAL, AS FAR AS RELATES TO THE ADMISSION AND DISMISSAL OF
SAMUEL LEE, SURGEON, TO WHICH IS PREFIXED A SHORT ACCOUNT OF
THE NATURE OF A RUPTURE, BY JOHN RANBY AND CAESAR HAWKINS,
SERJEANT, SURGEONS TO HIS MAJESTY (London: J. & P. Knapton
1754); Samuel Lee, A PROPER REPLY TO THE SERJEANT SURGEONS
DEFENCE OF THEIR CONDUCT AT CHELSEA HOSPITAL (London: W.
Owen 1754); PUBLIC ADVERTISER (London), 29 Jan. 1753 [appointment
to Greenwich Hospital]; GAZETTEER AND LONDON DAILY ADVERTISER,
Feb. 21, 1756 [dismissal from Greenwich Hospital]; LONDON EVENING
POST, 30 July - 1 Aug. 1757 [Lee’s rupture hospital]; PUBLIC
ADVERTISER (London), Aug. 2, 1757 [order of Sir Richard Ligonier,
Commander on Chief of all his Majesty’s Forces]; JOURNALS OF THE
44
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1750 - ROBERT SMITH
In 1766, surgeon Robert Smith presented a paper to the Royal
Society about the treatment in 1750 of a patient with a tumor on her liver.
… I proposed making an incision into the tumor; though the
event, under the present circumstances, had but an indifferent
aspect. This proposal was, however, approved of by the doctor,
our patient, and her relations, under the following terms, viz. to
have the opinion of the principle surgeon or surgeons in that city
on the expediency of the operation, in order that, should the
experiment prove unsuccessful, there might be no blame imputed
afterwards. 45
Consent was obtained, but much more attention was paid to obtaining
concurrence of other surgeons to avoid blame.

HOUSE OF COMMONS (Reprint 1803), Vol. 32, 656 [1769 payment of 300
pounds “for curing ruptured soldiers during the year 1765”]; O.B.
Appleyard, Samuel Lee: the rupture doctor: an eighteenth century
altercation, PRACTITIONER, 200(200):863-67 (June 1968). Information
about his numerous libel and other lawsuits is included in
MONOGRAPH #15.
45
A Hepatitis, with unfavorable symptoms. treated by Robert Smith,
LONDON MAGAZINE, 9:462 (Sept. 1767).
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1751 - RICHARD MEAD
In a book published in 1751, Richard Mead described his use of
mercury to treat a disease, previously thought incurable, in the arteries of
the retina that caused diminishment or loss of sight.
I made the first trial of this course on poor patients in the
hospital, when I was a young practitioner, and afterwards on
others, who thereby recovered their sight; for which I was
complimented by the physicians, who till then had looked on the
disease as incurable, especially if confirmed by time. Now the
motive, which determined me to try the effect of this course, was,
that I had found by the laws of optics, that certain corpuscles,
floating in the aqueous humor of the eye, could not be the cause
of this disease, according to the common opinion; because they
must be too near the bottom of the eye to be able to depict their
image there. Wherefore there was a necessity of seeking some
other cause; and whether I have found the true one, is entirely
submitted to mathematicians. For my part, I cannot help thinking,
that this invention is a remarkable instance of the great use of true
mathematical knowledge towards establishing a right method of
practice. [underlining added] 46
There is no mention of consent. It is curious that he believed the
arbiter of accuracy were the “mathematicians.” This refers to what we now

Of the gutta serena, in Richard Mead, MEDICAL PRECEPTS AND
CAUTIONS (London: J. Brindley 1751), 206, at 211-212; for a
contemporaneous discussion of mathematics in medicine that references
Mead’s comment, see Benjamin Donne, MATHEMATICAL ESSAYS; BEING
ESSAYS ON VULGAR AND DECIMAL ARITHMETIC (London: W Johnston &
P. Davey & B. Law 1758), xxii. For a twentieth-century analysis, see
Abraham M. Lilienfeld, Ceteris paribus: The evolution of the clinical trial,
BULLETIN OF THE HISTORY OF MEDICINE, 56:1 (1982). Richard Mead
(1673-1754) became a physician to St. Thomas Hospital in 1703. He
became physician to King George II in 1727.
46
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call scientists. However, although statistical analysis (as we now understand
it) was not developed until the next century, this is a hint of beginning to
look at mathematics as a possible contributor to the advancement of
medicine.
1751-54 - BROSSARD’S AGARIC STYPTICK
In 1751, with the permission of the King’s First Surgeon, Germain
Pichault de la Martiniere (1697-1783), an experiment was conducted in
some hospitals in Paris with a styptic, agaric of oak, discovered by a
surgeon, M. Brossard. The agaric was applied after amputation to stop
blood without use of a ligature. The Royal Academy published its
declaration of opinion on the subject. The King awarded Brossard a
gratuity and pension. 47
There is no mention of consent in the report.
Joseph Warner, a surgeon of Guy’s Hospital, also conducted
experiments to prove the efficacy of the agaric of oak in staunching blood.
He gave a report to the Royal Society in 1754. 48
There is no mention of consent in his report.
Joseph Warner testified in the Slatter case.
1751 - FLOYER’S EXPERIMENT WITH ELECTRICITY
In 1751, Mr. Floyer, a Dorchester surgeon, performed an
experiment with electricity on a seven-year-old boy with gutta serena
LONDON EVENING POST, Aug. 10-13, 1751; Samuel Sharp, A
CRITICAL ENQUIRY INTO THE PRESENT STATE OF SURGERY (1754),
315-319. Brossard was a French surgeon. Germain Pichault de la
Martiniere (1797-1783) was surgeon to Louis XV and Louis XVI of
France.
48
Two letters concerning the use of agaric, as a styptic (Read 5 Dec. 1754),
PHILOSOPHICAL TRANSACTIONS, (London: C. Davis 1760), 48 (Part
II):813; Joseph Warner, CASES IN SURGERY (London: J. & R. Tonson &
S. Draper 1754). Joseph Warner (1717-1801) was London surgeon who
served as Master of the Corporation of Surgeons in 1780 and 1784.
47
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(blindness). There is no mention of consent to the first use that caused the
patient to cry out. With difficulty the patient and parents were convinced
to permit repeating the treatment. After several treatments, the boy could
again see. 49
1753 - OBSTETRICAL EXPERIMENT
In 1753 a London newspaper reported that a surgeon in Bedford
had discovered a way to deliver a woman three months early. He made
“an Experiment upon one of his Patients, whom he chose for that
Purpose, who… was brought to Bed of a fine chopping Boy, to the no
small Surprize of the good Women thereabouts….” 50
There is no mention of consent from the woman.
1754 - BROMFEILD’S DOUBLE GORGERET
In 1754, a London newspaper reported:
Yesterday a Man was cut for the Stone at St. George’s
Hospital. With a new Instrument called the Double Gorgeret,
contrived by Mr. Bromfield [sic]. There were present several
Gentlemen of Eminence in Physic and Surgery, who greatly
applauded the invention. The Operation was extremely quick,
and the Stone, tho’ very rough. Came out without the least Force
in the Extraction. The poor Man behaved with most uncommon
Resolution, for not a single Feature could be observed any ways

The information about Floyer is from: Extract of a letter from Mr. Flyer,
surgeon at Dorchester, to Dr. Bent, a physician at Exeter, GENERAL

49

ADVERTISER (London), 20 Jan. 1752; John Brice Becket, AN ESSAY ON
ELECTRICITY, CONTAINING A SERIES OF EXPERIMENTS
INTRODUCTORY TO THE STUDY OF THAT SCIENCE (Bristol: J. B. Becket
1773).
50
LONDON EVENING POST, 7-10 Mar. 1753.
MONOGRAPH #13 - Page 42 of 57

distorted during the whole Time. 51
Since it was usual practice to obtain consent to removal of the stone, the
patient presumably consented to undergo the removal of the stone. There
is no indication whether the patient was aware that a new device was to be
used or agreed to the device. There is no indication in this extolling
account that the use of the new instrument was considered rash or
ignorant or that consent was required.
1756-65 - BRITISH NAVY
During the Seven Years War (1756-1763), the British Admiralty
authorized several medical experiments on ships and in hospitals in an
effort to improve the health of sailors.
For example, in 1762, the Admiralty ordered that wort be tried
for treatment of scurvy in its hospitals in Portsmouth and Plymouth. Since
this required withholding vegetables, it was deemed to be too severe,
retarding the patients’ cure. The wort experiment was stopped.
Orders were issued to conduct the study at sea where there were
no opportunities to eat fresh vegetables. It was expected the patients would
submit. Here was recognition that submission was necessary, but the study
was relocated to the ship to make it harder for subjects to say no.
In 1765, the Admiralty ordered James’s Powders to be used in
naval hospitals with reporting of the effects. Dr. Lind reported on his
experience in a 1768 book. He found the powders to have the same effect
as tartar emetic. He conducted other comparative trials. There is no
mention of consent in the account. 52
PUBLIC ADVERTISER (London), 24 Dec. 1754, 1-2. William Bromfeild
(1712-1792) was one of the surgeons of St. George’s Hospital in London.
He became surgeon to King George III’s Queen.
52
Erica M. Charters, “The Intention is Certain Noble”: The Western
51

Squadron, Medical trials, and the Sick and Hurt Board during the Seven
Years’ War (1756-63), Chapter 1 of HEALTH AND MEDICINE AT SEA,
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1758 - FRANCIS HOME - MEASLES EXPERIMENT
In 1758, in Edinburgh, Francis Home inoculated fifteen children
with measles hoping that the inoculation would result in a more gentle case
of the disease, as did inoculation for smallpox. He reported “From the
prejudices of mankind, I found it difficult to get the blood as I wanted it,
and much more difficult to find subjects for inoculation.” There is no
mention of consent in the discussion of the cases. 53
1758 - MARK AKENSIDE - IPECACOANHA
In 1767, Mark Akenside published a book on dysentery. He
described treating with ipecacoanha in 1758 –
I resolved to try an experiment whether or not the dose repeated,
in a less quantity, could give a more continued ease from the
pain… Thus I found the medicine of the utmost efficacy towards
rooting out all the maladies of the distemper, provided the patient
could be prevailed on to continue taking the same. But indeed
that was not to be done, because of a squeamishness and frequent

1700–1900 (Boydell Press 2009); James Lind, AN ESSAY ON DISEASES
INCIDENTAL TO EUROPEANS IN HOT CLIMATES. WITH THE METHOD
OF PREVENTING THEIR FATAL CONSEQUENCES (London: T. Becket &
P.A. de Hondt 1768), 272-282, 315-316; U. Tröhler, James Lind and the
evaluation of clinical practice (2003), posted at www.jameslindlibrary.org
(accessed 27 Dec. 2007); the 1762 wort study is described in David
McBride, EXPERIMENTAL ESSAYS ON MEDICAL AND PHILOSOPHICAL
SUBJECTS (London: Becker 1776), 170-172.
53
Francis Home, MEDICAL FACTS AND EXPERIMENTS (1759), 269-288;
Ludvig Hektoen, Experimental measles, JAMA, 73(2):177 (Jan 18, 1919).
Francis Home (1719-1813) was a Scottish physician and professor of
Materia Medica at the University of Edinburgh. He was President of the
Royal College of Physicians of Edinburgh (1775-77).
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vomiting… 54
The necessity of patient cooperation was recognized.
Akenside was a physician at St. Thomas’s Hospital and a
contemporary of Thomas Baker.
1759 - USING PRISONERS FOR EXPERIMENTS
In 1759, the LONDON CHRONICLE wrote in favor of
experimentation on condemned criminals with their consent:
“Previous to the attempting these new operations, we ought to
obtain the consent of the criminal to undergo the experiment,
rather than the death he had merited: and it would be just, that, if
he survived, he should be pardoned…”55
1760 - KEYSER’S PILLS
In 1760, Daniel Guyot conducted an experiment at Geneva
(Switzerland) Hospital in which two treatments for venereal disease were
compared. One treatment was the pills of a French surgeon Jean Keyser
that contained mercuric oxide. The other treatment was rubbing the body
with a mercurial ointment which was approved by most surgeons at the
hospital. Hospital authorities approved the experiment. They noted the
pills were a quicker and more convenient remedy. Those treated with the
pills did as well or better than those treated with ointment. It is not known
how the patients were recruited fro the study, so nothing is known about
what they were told or if they had a choice whether to participate. 56
Mark Akenside, A COMMENTARY ON THE DYSENTERY: OR, BLOODY
(London: F. & J. Noble 1767), 43-44. Mark Akenside (1721-1770)
was a physician at St. Thomas’s Hospital.
55
LONDON CHRONICLE, 20-22 Sep. 1759.
56
Micheline Louis-Courvoisier, An 18th century controlled trial prompted
by a potential shortage of hospital beds, JOURNAL OF THE ROYAL
54

FLUX
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1763-67 - THOMAS PEIRCE - STYPTIC
Peirce’s styptic and the unsuccessful attempts in 1763 and 1767 to
use prisoners to test it are described in MONOGRAPH #10.
1767 - WILLIAM WATSON - SMALLPOX INOCULATION
REGIMENS
In 1767, William Watson conducted a controlled clinical trial of
the preparatory regimens for smallpox inoculation on 31 children at the
Foundling Hospital in London. There was a long standing order of the
governors of the hospital that all children be inoculated. There is no
mention of consent to varying the regimens. 57

ONE ADDITIONAL EXAMPLE FROM THE SIXTEENTH
CENTURY
SOCIETY OF MEDICINE, 100(10):481-482 (Oct. 2007). In 1765 there was a
pamphlet war between Jean Keyser and Jonathan Wathen (inventor of the
Conductor). Jonathan Wathen, PRACTICAL OBSERVATIONS,
CONCERNING THE CURE OF VENEREAL DISEASE BY MERCURIALS
(London 1765); Jean Keyser, A LETTER FROM J. KEYSER, SURGEON AND
CHYMIST, OF PARIS TO MR. JONATHAN WATHEN, SURGEON, OF
LONDON (London 1765); Jonathan Wathen, AN ANSWER TO THE
LETTER OF MR. KEYSER, SURGEON AND CHEMIST OF PARIS (London
1765).
57
William Watson, AN ACCOUNT OF A SERIES OF EXPERIMENTS,
INSTITUTED WITH A VIEW OF ASCERTAINING THE MOST SUCCESSFUL
METHOD OF INOCULATING THE SMALLPOX (London: J. Nourse 1768);
Arthur W. Boylston, Clinical investigation of smallpox in 1767, NEW
ENGLAND JOURNAL OF MEDICINE, 346:1326-1328 (Apr. 25, 2002); AW

Boylston, William Watson’s use of controlled clinical experiments in 1767
(2008), posted at www.jameslindlibrary.org (accessed 22 Feb 2015).
William Watson (1715-1787) was an English physician who was vice
president of the Royal Society in 1772.
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1563 - THOMAS GALE
In 1563, surgeon Thomas Gale (1507-1587) published a book of
surgery in which he described the first use of a new styptic at St. Thomas’s
Hospital. St. Thomas’s Hospital had a long history of the making early use
of new discoveries in medicine.
Now brethren I have opened unto you this noble Pouder whych I
haue invented to your honour and profite, but chefely for the
commoditye of the poore: Requiring you, for as much as it hath
bene your owne desyre, to have the making of it, to take it in good
part and gyve God the chefe maker thereof thankes therfore, and
use it well. For I have hard saye of a late tyme, that there is some,
that sayth they have the same Pouder, and maketh a mocke and a
gaude at it, goyng about to deface me the authour thereof for my
good wyll and paynefull diligence. But I warne thee (what so ever
thou art that so sayeth) to holde thy tounge wyth shame, for
neyther thou nor I had it, but nowe of a late time: Invented by me
and one Maister Peirponte and fyrste put in use and practise by
the Surgians in Sainct Thomas Hospitall in southworke. And
sence that time put in use of many moe, both yonge and olde, not
onely in takyng of members, but in restayning of bloud both in
vaynes and arteries, whiche coulde not be done wyth whote yrons,
and manye other thynges hathe beene doone wyth thys pouder,
whych is more to be merveled at, then to be beleved. And I for
my part have redde no smal number of authours and that of the
beste, and yet I never coulde finde thys pouder in anye of them
all. 58
Thomas Gale, CERTAINE WORKES OF CHIRURGERIE (London: Rouland
Hall 1563). The quotation is from chapter x of The fourth booke of the
Enchiridion comprehending the maner of curinge fractures, and luxations,
on page 56. For more information about Thomas Gale, Thomas Gale
1507-1587, BRITISH JOURNAL OF SURGERY, 8(30):145-148 (1920). For
confirmation that Gale and Pierponte were not hospital surgeons, see
58
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There is no mention of patient consent.
Thomas Gale was a serjeant-surgeon to Queen Elizabeth and was
master of the Company of Barber Surgeons in 1561. Neither Peirponte
nor Gale was a surgeon at St. Thomas’s Hospital, so it is not known how
Gale arranged for the use of the powder at the hospital.

ONE ADDITIONAL EXAMPLE FROM AFTER 1767
1768 - WILLIAM ALEXANDER - ANTISEPTICS - 1768
In March 1768, an Edinburgh surgeon, William Alexander,
published a book entitled EXPERIMENTAL ESSAYS. Essay I on the
external application of antiseptics included the following in Experiment
XIII “I had no small difficulty to get a proper patient for an
experiment of this kind, as agues are very rarely met with in this
metropolis; and as it was necessary to find one who, since the
appearance of the fit, had taken no medicine.
However, at last, having met with a labouring man in the
suburbs, who had suffered four regular fits of a tertian, I with
much difficulty obtained his consent, after I had previously
explained to him my reasons for the experiment, shown him that
no danger could possibly arise from it, and given him money to
"buy a pound of bark out of a laboratory, that he might be certain
that I had mixed nothing with it.” 59
Alexander clearly believed that consent was required for this
experiment. However, he does not mention consent in his discussion of
Henry Betham Robinson, St. Thomas’s Hospital surgeons, and the
practice of their art in the past, ST. THOMAS’S HOSPITAL REPORTS,
28:415 (1901).
59
Pp. 38-39.
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any of his other experiments.

ANOTHER EXAMPLE FROM A NON-ENGLISH
JURISDICTION
1784 - COMMISSION OF INQUIRY
In 1784 French King Louis XVI appointed a Commission of
Inquiry to investigate the phenomena of mesmerism promoted by Anton
Mesmer. The commission was composed of four physicians of the faculty
of Paris and five members of the royal academy of sciences, including the
American Benjamin Franklin. The commission conducted experiments.
The first experiments were on the commission members. The
Commission then conducted experiments on persons who were chosen
“out of the lower class.” They found the mesmerism resulted in no
difference. There is no mention of consent by the subjects.
The Commission came to two conclusions. First, Mesmer claimed
there was a magnetic fluid. The commission found no evidence of it.
Second, the commission found there actually were trances, but they
should be attributed to imagination and suggestibility. 60
In 1843, mesmerism began to be called hypnotism.

Report of DR. BENJAMIN FRANKLIN, AND OTHER COMMISSIONERS,
CHARGED BY THE KING OF FRANCE, WITH THE EXAMINATION OF THE
ANIMAL MAGNETISM, AS NOW PRACTISED AT PARIS. TRANSLATED
FROM THE FRENCH. ... (London: J. Johnson 1785), 19, 39, 44, 60, 63,
60

105-107; Peter McCandless, Mesmerism and phrenology in antebellum
Charleston: "Enough of the marvelous," JOURNAL OF SOUTHERN
HISTORY, 58(2):199-230, 202 (May 1992).
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CURIO HUMANO LUDERE - CONTINUED
We will now follow the introduction of consent in writings using
the phrase curio humano ludere. Slater v. Baker had a role.
In 1830, Michael Ryan published an article about ethics in
LONDON MEDICAL AND SURGICAL JOURNAL in which he stated:
But if he administered a dangerous medicine, merely to gratify his
own curiosity or zeal for science, to ascertain the comparative
advantage or disadvantage of some new remedy, either proposed
by himself or suggested by others; he is held guilty of a breach of
ethics and of a high misdemeanour, and a great breach of trust
towards his patient; and if the patient died, I apprehend, he might
be severely punished. Medical men have tried the most dangerous
experiments upon themselves, from their zeal for science; and
even sacrificed their lives, but patients in general have no such zeal
for science, no ambition for such a crown of martyrdom, and
generally employ and pay their medical attendants for the very
opposite purpose. It must be admitted that men who would try
experiments upon themselves, would be very apt to try
experiments on their patients. It is a melancholy truth, but cannot
be denied. The profession however, has always reprobated such
conduct, and the medical phrase of reproach and contempt for it,
"corio humano Iudere," to play with the human hide, abundantly
testifies in what abominaton [sic] it has been held by the faculty. It
is unnecessary to dwell upon this point in this age, because all
experiments are made upon the inferior animals; and the just
reproach entertained by the faculty, in former times, is now
inapplicable. But every man of common understanding well
knows, that neither physic, nor surgery can be practised without
some danger to the sick. It is universally known that many surgical
operations are dangerous to life; and that all our most powerful
remedies are highly dangerous, and more especially when
improperly employed or when they cannot be borne. A safe
medicine is often extremely dangerous, from the peculiarity of
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constitution; and the great and urgent danger in many diseases
requires the immediate use of dangerous remedies. It is admitted
by the best practitioners, that many remedies are still wanted for
the cure of disease, and this want leads us most justifiably and
almost inevitably to try new remedies on many occasions; and
such experiments are not blameable, for they are necessary: sic

enim medicina orta; subinde aliorum salute, aliorum interritu
perniciosa discernans a salutaribus. From these causes, there

results much inevitable danger in the practice of physic. From this
acknowledged danger, results the important duty of caution in a
physician, or care to make the danger as little as possible.
Whatever is best for the sick, it is the indispensable duty of a
medical man to do for them. It is his duty and obligation,
"faithfully to do all things conducive to the health of his patients;"
and this is so complete and indefeasible [sic], that it cannot be set
aside by any motion whatever. Such is the code of ethics which
ought to influence medical men, both in public and in private
practice, but it is matter [sic] of question," says Dr. Gordon Smith,
"whether it has in reality an existence."* This is a truism that
cannot be doubted; and yet the rising members of the profession
are expected to support the honor and dignity of the faculty,
without any rules to guide them, without having heard a single
word upon the subject, during their education. Hence the cause of
that improper conduct which has degraded the profession to a
degree unparalleled in the annals of British medicine....
[underlining added] 61
Michael Ryan, Ethics of the present period, LONDON MEDICAL AND
SURGICAL JOURNAL, 5(26):136, 137-138 (August 1, 1830). In the first part
of the article that appeared in 5(25):39 (July 1, 1830), Ryan advocated,
among other points, (a) refusing to sanction improper or dangerous
remedies that patients desired and (b) when the patient’s situation was
dangerous, telling nearest relatives but not the patient.
Michael Ryan (1800-1840) was a British physician and author. He
was a member of the Royal College of Physicians and a physician to the
Metropolitan Free Hospital in London. He edited the LONDON
61
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* Gordon Smith, Analysis of Medical Evidence.
Ryan repeated this statement in his MANUAL OF JURISPRUDENCE
published in 1831. 62 In its review of the manual, THE LANCET criticized
Ryan for his position:
We are unwilling to encroach unreasonably on our readers'
patience by additional extracts, but we owe it to the author not to
condemn him without stating fully the grounds of our disapproval.
In the section on Ethics, therefore, one or two subjects still remain
to be noticed. The first of these relates to the propriety or
impropriety of making clinical experiments with new remedies.
Will it be believed, even by those who see it with their own eyes,
that Dr. Ryan maintains the extraordinary position, that such
experiments are unjustifiable, and not to be practiced? —
[Insertion of the first and third through seventh sentences of the
above excerpt from Ryan omitted]
Is it possible, that Dr. Ryan can be so ignorant of the most
familiar facts in the history of his profession, as to be unaware that
to the experiments which he repudiates are we indebted for the
discovery of the uses of many, and the confirmation of the
therapeutic effects of all, our remedial agents? Bark, opium,
mercury, iodine, and one hundred others which we need not
enumerate, all exemplify this established, incontrovertible, fact.
MEDICAL AND PHYSICAL JOURNAL from 1832 to 1838. For his
contributions to medical ethics, see Howard A. Brody, Zahra Meghani,
Kimberly Greenwald (eds.), MICHAEL RYAN’S WRITINGS ON MEDICAL
ETHICS (Springer Science & Business Media 2009) [Vol. 105 of
Philosophy and Medicine Classics of Medical Ethics].
62
Michael Ryan, A MANUAL OF MEDICAL JURISPRUDENCE, COMPILED
FROM THE BEST MEDICAL AND LEGAL WORKS, &C. &C, BEING AN
ANALYSIS OF A COURSE OF LECTURES ON FORENSIC MEDICINE
[London: Renshaw & Rush 1831), 57-58.
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Again; as to the performance of therapeutic experiments on the
inferior animals—such a thing is scarcely heard of. We investigate
the physiological action of a substance, by administering it to a
healthy animal in poisonous doses. But, from the absence of the
pathological condition, therapeutic indications can seldom indeed
be collected. In the first place, most of the diseases, tertian ague
for example, against which specifics have been discovered, do not
occur in the lower animals. It follows, then, that had Dr. Ryan
been a legislator some centuries back, the efficacy of quinine and,
a multo fortiori, of arsenic, would have still remained unknown,
and the tertian might have continued to depopulate the world. It
would be no easy matter to pursue this subject much further did
the absurdity of the topic permit us to indulge in such profitless
speculations. [underlining and bracketed material added] 63
Ryan replied to this critique in the LONDON MEDICAL AND
SURGICAL JOURNAL that he edited. In this reply he expressly stated that
consent was necessary to perform experiments on the sick.
Again; I am censured, for having inserted the ethics of
Hippocrates, promulgated more than 2000 years ago, for which I
am wisely held accountable; and for having stated the rule laid
down by the profession in all ages and countries, that dangerous
experiments should not be made on the sick, without their
consent. I am told that the effects of arsenic, hydrocyanic acid,
and other valuable medicines, could not have been discovered
according to my position; but the writer forgets that these, and all
other dangerous medicines, were in general first tried on animals.
Perhaps he [the writer of the critique], in his zeal for science,
would allow a few experiments to be made upon himself, with the
poisons alluded to, or with the virus of a rabid animal, or a little
upas tiéute. Or would he prefer the application of these things on

A Manual of Medical Jurisprudence, compiled from the best Medical
and Legal Works, &c, &c… LANCET (London), 1:137, 141 (Oct. 29,

63

1831).
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the poor? [underlining and bracketed material added] 64
Ryan was aware of Slater v. Baker when he wrote this. Ryan had
written about consent to experimentation and about Slater v. Baker in
1830:

Civil responsibility of Medical Practitioners.—An action will lie
against a physician, surgeon, apothecary, and every other person
professing to cure wounds or diseases, for every injury that may
arise from his want of skill or want of attention. An action will also
lie against a physician, who makes experiments for any injury
produced by them, unless the experimenter informs the patient of
his intention, and obtains his consent. …
An action will lie against a surgeon for any deviation from the
established mode, as trying a new instrument, if it injure the
patient. Slater v. Baker and Stapleton, 2 Wils. 359. The
defendants disunited a callous of a fractured leg by a new
instrument. Damages £500. Verdict confirmed by the whole
Court.
It is clear that in the 1830’s there was a view among those aware of
medical legal requirements that consent had to be obtained from the
subjects of experiments; the experimenter was required to provide some
information to the subject before obtaining the consent; and this
requirement came from Slater v. Baker.
In the same year, the British barrister, John William Willcock
(1801-1880), stated the requirement of consent to experimentation in his
medical legal book.

64

Reply to the Review of Ryan's Medical Jurisprudence in the Lancet,

LONDON MEDICAL AND SURGICAL JOURNAL, 7(41):433, 435-436 (Nov.
1, 1831). Upas tiéute is an active poison from a plant species of India.
Analyis of Upas Tieute and Upas Antiar, EDINBURGH MEDICAL AND
SURGICAL JOURNAL, 23:224-225 (Jan. 1825).
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When an experiment of this kind is performed with the consent
of the party subjected to it, after he has been informed that it is an
experiment, the practitioner is answerable neither in damages to
the individual, nor in any criminal proceeding; although the result
be contrary to expectation, and attended with an injury which has
not generally attended the ordinary mode of practice. But if the
practitioner performs his experiment without giving such
information to, and obtaining the consent of, his patient, he is
liable to compensate in damages any injury which may arise from
his adopting a new mode of treatment. [underlining added] 65
Willcock did not reference Slater v. Baker in the above section of his
book, but he did include a reprint of Slater v. Baker in the book. It is the
only authority in the book that supports Willcock’s statement about
liability for experimentation without consent.

CONCLUSION
During the era of Slater v. Baker, several practitioners, including
some prominent practitioners, considered consent to experimentation
important and even essential in some settings. However, there are several
examples where there is no record of obtaining consent or even
considering it. Thus, the evidence does not support a conclusion that the
standard of surgeons was to obtain consent to experimentation.
Consent was not fully recognized as a standard for
experimentation until the nineteenth century. Slater v. Baker contributed
to this recognition. The full contours of the requirement were not
developed until the twentieth century.

ADDENDUM 1
EXAMPLES OF SEVENTEENTH WRITERS USING CURIO
HUMANO LUDERE TO REFER TO PERSONS NOT
RECOGNIZED AS PHYSICIANS
John William Willcock, THE LAWS RELATING TO THE MEDICAL
PROFESSION (London: A. Strahan 1830), 110. The reprint of Slater v.
Baker appears at pages ccxiii-ccxvi.
65
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1. George Thomson, GALENO-PALE, OR, A CHYMICAL TRIAL OS
THE GALENISTS, THAT THEIR DROSS IN PHYSICK MAY BE DISCOVERED
WITH THE GRAND ABUSES AND DISREPUTE THEY HAVE BROUGHT
UPON THE WHOLE ART OS PHYSICK AND CHIRURGERY (London: R.
Wood 1665) [“that there may be a full discovery made who are the

Physicians, quos creavit Altissimus, and who are they that go about ludere
cum corio humano”]; George Thomson, PLANO-PNIGMOS, OR, A GAG

FOR JOHNSON THAT PUBLISHED ANIMADVERSIONS UPON GALEN-PALE
AND, A SCOURGE FOR THAT PITIFUL FELLOW MR. GALEN THAT
DICTATED TO HIM A SCURRILLOUS GREEK TITLE (London: R. Wood

1665), 8 [ “Having thus thrown you flat on your back in Galeno-pale, ye
rage, fret, storm, and in your mad mood run to the Kennel, and take up
filthy durt and cast it in the face of most deserving men; animating and
putting reviling Terms into the black mouth of a sordid Fellow, an
Operator fit for those Physicians that may very well be his Masters, or
rather a Master for such Disciples, (some having hired him to reach them
Chymistry, himself being ignorant enough) who doth alike ludere cum
Chymicis, as the Galenists do cum Corio Humano”]; George Thomson, A
LETTER SENT TO MR. HENRY STUBBE ON WHICH ANIMADVERSIONS
ARE MADE BY GEO. THOMSON, DR. OF PHYSICK ; BY WHOM IS ADDED A
VINDICATION OF HIS STOMACH-ESSENCE, OR ALEXI-STOMACHON AND
OTHER REALLY-POWERFUL REMEDIES, FROM THE MALICIOUS
SLANDERS AND ACTIVE IGNORANCE OF THE GALENISTS (London: Nath.
Crouch 1672), 21 [“For according to the Law of God, he who doth
venture, ludere cum Corio Humano, sporting and applauding himself, as
if he had done a brave exploit, to kill a man with the best Method in the
World, is bound to make good skin for skin.”] For information about
George Thomson (c.1619-1676), see Edward Irving Carlyle, Thomson,
George, DICTIONARY OF NATIONAL BIOGRAPHY, 1885-1900, 56:240241. Charles Webster, The Helmontian George Thomson and William

Harvey: The revival and application of splenectomy to physiological
research, MEDICAL HISTORY, 15(2):154-67 (Apr. 15 1971).

2. Charles Goodall, THE COLLEDGE OF PHYSICIANS
VINDICATED, AND THE TRUE STATE OS PHYSICK IN HIS NATION
FAITHFULLY REPRESENTED IN ANSWER TO A SCANDALOUS PAMPHLET,
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ENTITULED, THE CORNER STONE, &C [London:

Walter Kettilby 1676],
139-140 [Quoting Dr. Willis - “adeò securè & temerariè solent carnisices
isti de corio humano ludere, dum ad medicamenta ista (in quibus aculeus
semper latet venenosus) aut paranda, aut ex|hibenda nullo consilio,
nulliúsque methodi silo, sed mero casu & caeco quodam impetu
ducun|tur:…” - translated by Goodall as: “so rashly and considently [sic]
do these Butchers of mankind sport away the precious lives of men, whilst
they adventure upon the preparation and exhibition of such medicines as
these (in which there is constantly latent some venemous [sic] sting) not
being directed thereto by any advice or method, but meerly driven on by
chance and blind rashness.” [underlining added]. The Willis quote is
from: Thomas Willis, PHARMACEUTICE RATIONALIS. SIVE DIATRIBA DE
MEDICAMENTORUM OPERATIONIBUS IN HUMANO CORPORE [Oxford
1674), Praefatio, unnumbered page 5. For information about Charles
Goodall (c. 1642-1712), see William Monk, THE ROLL OF THE ROYAL
COLLEGE OF PHYSICIANS OF LONDON: 1518 TO 1700 (London: College
1878) (Second edition), 402-404.
3. Henry Atherton, THE CHRISTIAN PHYSICIAN (T. James 1683),
63-64 [“I am not a little startled to see the Confidence (I had almost said
Impudence) of Quacks and Empiricks, (and those too for the most part of
the Dregs of the People) and many Ignorant Women, venture so boldly
Decorio humano ludere, to sport away the lives of those they promise to
Cures [sic]…”]. For information about Henry Atherton (c. 1694), see
NOTES AND QUERIES, 3:455 (6 June 1857).
4. Thomas Willis, DE ANIMA BRUTORUM QUAE HOMINIS
VITALIS AC SENSITIVA EST (1695) [“non raro perniciem audacter
exhibent: adeo secure, & temerarie solent carnisices isti, de corio humano
ludere, dum ad medicaments ista”]. For information about Thomas Willis
(1621-1675), see William Monk, THE ROLL OF THE ROYAL COLLEGE OF
PHYSICIANS OF LONDON: 1518 TO 1700 (London: College 1878)
(Second edition), 338-342.
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CONSENT IN EIGHTEENTH CENTURY
MEDICINE
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
The inspiration for this research was the 1767 case of Slater v.
Baker and Stapleton. I sought to determine the practice and standard

regarding consent to therapy in the eighteenth century. Would Baker and
Stapleton have still been liable if the facts had been presented to the court
in 1767?
What actually happened in 1766 at 66 Blackman Street was that,
during an examination of Richard Slatter’s leg 1, Baker and Stapleton
discovered that the callus had disunited. Slatter’s excessive use of the leg
either caused the callus to disunite prior to the examination or so
weakened the callus that it unintentionally become disunited during the
examination. The surgeons were confronted with a disunited fracture.
They decided to proceed with resetting the bones. Baker acknowledged in
his report that he did not obtain consent to the resetting. His decision to
reset the bones without consent was based on his assessment that the only
alternative - leaving the bones unset - was an unacceptable alternative that
could not be offered the patient.
The individual involved in the case was Richard Slatter. This is
confirmed in the original court records. The nominative report of Slater v.
Baker & Stapleton misspelled his name.

1
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Thus, the actual occurrence presented a question of consent to
standard therapy, not to experimentation.
Slatter did not actually sue for lack of consent. He sued for
rebreaking his leg (disuniting of callus) by unskillful treatment that violated
the standard that surgeons had by implication agreed to follow when they
entered a surgeon-patient relationship. The defense counsel steered the
case toward being a case of lack of consent and the court then considered
it to be lack of consent to disuniting the callus as part of experimentation.
Why did Slatter’s attorneys present the case as one of disuniting
the callus instead of presenting it as a case of resetting the bones without
consent? There are several possible reasons. First, it is possible that they
did not know what had actually happened in the encounter. It was the
perception of the patient and his family and servants that the defendants
had rebroken the leg. Second, even if Slatter’s attorneys had known what
had actually happened, his attorneys would have been concerned that lack
of consent would have meant the case should be pled as trespass vi et
armis, in effect, battery. It would have been a lot less dramatic and less
likely to generate jury sympathy to claim that the patient had been
subjected to battery to reset his leg than to rebreak the leg. Third, even if
they had thought that resetting the leg could be legally pled as trespass on
the case, that is, malpractice, it is unlikely at that time that resetting a leg
without consent would have violated the standards of surgeons. The
patient had voluntarily entered a surgeon-patient relationship with the
defendants and in doing so had given implied consent to the surgeon to
take charge of the case and perform most standard procedures.
This MONOGRAPH provides examples of how medical and
non-medical writers discussed medical consent prior to 1767. These
examples are collected to demonstrate the extent of the recognition of a
requirement of medical consent prior to 1767.
The focus of most discussions of consent in a medical context was
on consenting either to the practitioner-patient relationship or to high
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mortality procedures, usually amputation or cutting for the stone. It was
generally recognized that a competent adult male with means, such as
Slatter, had the right to select or dismiss a physician or surgeon.
Practitioners believed that in a relationship they should have discretion,
but they frequently lamented the difficulties of obtaining patient
cooperation. It was generally not expected that the physician or surgeon
would obtain express patient agreement to individual treatments, except
for high mortality procedures.
There is frequent mention in reports of medical encounters of
patients consenting to or refusing high mortality procedures, such as
amputations. There are few examples of such procedures being
performed against the will of the patient. Refusals were generally honored.
However, once consent was obtained and the procedure started, it was
recognized that pain would lead many patients to demand that the
procedure be stopped. Anything the patient said after the procedure began
was disregarded. Consent could not be withdrawn.
For the many other treatments for which express consent was not
required or obtained, the patient with means still maintained a substantial
degree of control over the entire encounter. The treatment usually
occurred in the patient’s home, so the physician or surgeon needed
permission to enter the premises and had to rely on the patient, family and
friends to carry out the treatments he “ordered.” The patient could
exercise a veto over unacceptable treatments by simply not doing what the
physician or surgeon ordered (noncompliance) or by dismissing the
physician or surgeon. Thus, physicians and surgeons needed to secure
cooperation. This could involve explanation and persuasion. In many
cases the patient’s pain and fear of death were sufficient to secure
cooperation.
It is beyond the scope of this MONOGRAPH to discuss the very
different way that medical decision making occurred for children, females,
mentally incompetent persons, servants, poor persons, soldiers and sailors,
slaves and others who were not competent adult males with means.
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Consent issues related to experimentation are addressed in
MONOGRAPH #13.
MONOGRAPH #5 focuses on statutes, legal decisions and other
legal writings on medical consent.

HOW NON-MEDICAL WRITERS IN EUROPE DISCUSSED
MEDICAL CONSENT ISSUES PRIOR TO 1767
The issue of consent was a matter of discussion by theologians
and philosophers. The following are some of the discussions of medical
consent by non-medical writers before 1767.
1272 - THOMAS ACQUINAS’S SUMMA THEOLOGICA
In 1272, one of the questions that the Catholic theologian
Thomas Aquinas (1225-1274) addressed in the Second Part of his SUMMA
THEOLOGICA was “Whether in some cases it may be lawful to maim
anyone?” It was generally viewed as sinful to mutilate members of the
body. He answered the question by stating that it was lawful to cut off a
part of a human body in some circumstances, but emphasized that consent
was necessary. He wrote:
If, however, the member be decayed and therefore a source of
corruption to the whole body, then it is lawful with the consent of
the owner of the member, to cut away the member for the welfare
of the whole body, since each one is entrusted with the care of his
own welfare. The same applies if it be done with the consent of
the person whose business it is to care for the welfare of the
person who has a decayed member: otherwise it is altogether
unlawful to maim anyone. [underlining added] 2
The quote is from the “ I answer that” discussion of first article of
Question 65 in the Second Part of the Second Part. The translation is
from: THE SUMMA THEOLOGICA OF ST. THOMAS AQUINAS, Part II
(Second Part) (Second Number QQ. XLVII-LXXIX) (London: R. & T.
2
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1450 - ST. ANTONINUS OF FLORENCE’S SUMMA
THEOLOGICA
In about 1450, St. Antoninus of Florence (1389-1459) wrote in his
SUMMA THEOLOGICA:
…even if a sick man forbids any medicines to be given to him, a
physician called by him or by his relatives, can treat the patient
against the patient's will, just as a man ought to be dragged against
his will from a house that is about to collapse. 3
Thus, there were some who would impose some treatments on patients
against their will. The context was a discussion of a physician’s obligation
to treat a miser who, because of expense, refused to allow treatment. It
should be noted that the statement did not encompass surgical
procedures.

1450-1550 - CONFESSIONAL LITERATURE
Some of the religious confessional literature over the subsequent
hundred years placed the responsibility for medical decisions on the
patient. Darrell Amundsen, a scholar of ancient and medieval medicine,
described his review of this literature:

Washbourne, Ltd. 1918) (translated by Fathers of the English Dominican
Province), 214. Aquinas wrote the second part while at the University of
Paris from 1268 to 1272.
3
The translation of the quote from St. Antoninus of Florence’s SUMMA
THEOLOGICA is from: Darrel W. Amundsen, The physician's obligation
to prolong life: A medical duty without classical roots, HASTINGS CENTER
REPORT, Aug. 1978, 23, 28. He cites Antoninus of Florence, SUMMA
THEOLOGICA, 3, 7, 2, 3.
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In the confessional literature there was a much greater emphasis
on the responsibility of a physician not to advise sinful means of
restoring health than on the responsibility of the patient to refuse
to follow such advice. However, several Summae discussed the
obligations of patients. A composite includes the following
matters: Patients do not sin if they disobey their physicians,

because physicians have no real authority over them but can only
advise and exhort. It is, however, good to trust one's physician to

the extent to which he is an expert in the art. If patients knowingly
or by gross (thus inexcusable) ignorance consume something
deadly, they sin. They do not sin mortally, however, if they
intentionally consume a substance that they believe is not deadly if
by doing so they are attempting to aggravate their illness. 4
1479 - DENIS THE CARTHUSIAN

Disobedience by patients was an issue for physicians. Denis the
Carthusian (1402-1471) wrote in a book published in English in 1479:
.. it is nat the default of the physycien , whiche doth his cure as it
apperneth if he hele not his pacient whiche is disobesunt vnto
hym. 5
1533 - ULRICH VON HUTTEN’S DE MORBO GALLICO

Darrel W. Amundsen, The medieval Catholic tradition, chapter 3 in
Ronald l. Numbers & Darrel W. Amundsen, CARING AND CURING (John
Hopkins Univ. Press: Baltimore Md 1986) (1998 paperback edition), p.
92. In footnote 116 he lists several manuscripts that have sections devoted
to this subject.
5
The quote from Denis the Carthusian is from his book indexed in Early
English Books Online under the title: THUS ENDETH THE PROLOGUE OF
THIS BOOK CORD`YAL. WHICHE TRETETH OF THE FOUR LAST AND
FINAL THINGES THAT BEN TO COME ... (1479), image 23.
4
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The 1533 English translation of DE MORBO GALLICO by Ulrich
von Hutten (1488-1523) indicated that patients decided whether to
undergo painful cures:

…Which maner of curyng was so peinful, that many had leuer dy
than so to be esed. How be it scantly the hundreth person was

esed / but shortly after fel down again: so that his ese dured very
few days. ,,, And for this we had arsnicke, inke, calcantū,
verdegres, or aqua fortis, which wrouʒt in vs so bitter peyn / that

they myght be iuged very desirous of life, that had not leuer dy
than so to prolonge theyr life, but tho curingis were most bitter &
peinful, which were made with oyntmentes. 6

In 1730, physician Daniel Turner retranslated this into the
English of that day:
…which sort of Cure [treating syphilis with a strong ointment] was
indeed so terrible, that many chose rather to die than to be eased
thus of their Sickness. Howbeit, scarce one sick Person in a
hundred could be cured in this Way, but quickly after relapsed, so
that the Cure held but for a few Days. ….Corrosives, of which kind
we had Arsenick, Ink, Calcantum [a sulphate of iron],
Verdegrease [a copper compound], or Aquafortis [nitric acid],
which occasioned such butter Pains, that those might be thought
very desirous of Life, who had not rather die than thus to prolong
it. For these Curings were exceedingly painful that were set upon
by these Ointments…7
1650 - THOMAS SHEPARD
In 1650, a book was published by a puritan preacher, Thomas
Shepard (1605-1649), who came to America and became the first chaplain
Ulrich von Hutten, DE MORBO GALLICO (London 1533), 7 verso.
Daniel Turner, DE MORBO GALLICO (London: John Clarke 1730), 910.
6
7
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to Harvard College. The section on absolute promises described what is
now known as a Ulysses contract.
Just as a sicke man tells his Physician, who comes not to him On
these termes, If you will make yourself halfe whole, then I will
cure you, and doe the rest for you; but being utterly unable to
cure, or to know how to cure himselfe, he tells his Physician, I am
content you should begin and perfect the cure, and so honour
your skill and love in me, to be contented to take any thing if you
will give it me, and if I offer to resist that, you should bind me,
and so do any thing with me. 8
c. 1650 - THOMAS TAMBURINI
In the mid-1650s the Roman Catholic theologian, Thomas
Tamborini (1591-1675), wrote:
Those Parents sin grievously who have their sons castrated in
order to enhance their singing, even if the boys consent. 9
1661 - PAPERS OF COMMISSIONERS FOR THE
ALTERATION OF THE COMMON-PRAYER
The papers that passed among the commissioners appointed by
the King to review the Book of Common Prayer in 1661 included a
section arguing the limits of the rightful control of the law (magistrate) over
what a pastor may do. The argument used the analogy of the proper limits
on the law’s control over medicine. This discussion focuses on the rights
Thomas Shephard, CERTAIN SELECT CASES RESOLVED (London W.H
for John Rothwell 1650), 35.
9
Source of Tamburiri quote was Marvin R. O'Connell, The Roman
Catholic tradition since 1545, chapter 4 in Ronald l. Numbers & Darrel
.W. Amundsen, CARING AND CURING (John Hopkins Univ. Press:
Baltimore Md 1986 - 1998 paperback edition), p. 124-125, citing a quote
in John Noonan, CONTRACEPTION (Cambridge, MA 1965), p. 407.
8
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of the physician. The patient’s right to choose his or her own physician
was not expressly stated in such religious arguments until Baxter’s work
(discussed in the next section).
The Magistrate is Ruler of these Pastors, as he is of Physicians,
Philosophers, and other Subjects. He may make them such
general Rules, especially for restraint, to go by, as may not destroy
the exercise of their own Pastoral power: As he may forbid a
Physician to use some dangerous Medicine on his Subjects, and
may punish him when he wilfully killeth any of them: But may not
on that pretence appoint him what, and how, and when, and to
whom he shall administer, and so become Physician himself
alone. [underlining added] 10

AN ACCOMPT OF ALL THE PROCEEDINGS OF THE COMMISSIONERS OF
BOTH PERSVVASIONS [SIC] APPOINTED BY HIS SACRED MAJESTY,
ACCORDING TO LETTERS PATENT, FOR THE REVIEW OF THE BOOK OF
COMMON PRAYER, &C. (London 1661), section 4 of Answer n.18 on page
10

71.
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1659 & 1670 & 1681 - RICHARD BAXTER
In 1659, in arguing against forcing religion on individuals, Richard
Baxter (1615-1691), a Puritan church leader, wrote:
But yet no Physitian can either compell men to be their Patients;
nor compell them (any otherwise then by perswasion) to take their
Medicines, when they are their Patients; nor can they corporally
punish them for any disobedience to their directions: But this they
may do: they may tell them first that if they will not be ruled, they
shall be without the Physitians help, and then their desease will
certainly kill them, or endanger them; and if the Patient continue
so disobedient as to frustrate the means of cure, the Physitian may
give him over, and be his Physitian no more; and this is the Power
of a Church Guide, and this is his way of punishing. 11
In 1670, he wrote in his THE CURE OF CHURCH-DIVISIONS:
A patient will not bear to be whipt by his Physician to force him
to take his medicines, though a child will bear it from his parents,
whose Love and Power are more unquestionable to him.
[underlining added] 12
These are two of the most explicit statements in English writings of this era
of the limits of the physician’s control.

Richard Baxter, FIVE DISPUTATIONS OF CHURCH-GOVERNMENT AND
WORSHIP (London: R.W. 1659), 13.
12
Richard Baxter, THE CURE OF CHURCH-DIVISIONS, OR, DIRECTIONS
FOR WEAK CHRISTIANS TO KEEP THEM FROM BEING DIVIDERS OR
11

TROUBLERS OF THE CHURCH WITH SOME DIRECTIONS TO THE
PASTORS HOW TO DEAL WITH SUCH CHRISTIANS (London: Nevil

Symmons 1670), Direction XII, 372.
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In another book in 1670, THE LIFE OF FAITH IN THREE PARTS, 13
Baxter called the choice of physician “consent.”
This Trust is an act of all the three faculties: (for three
understanding are) even of the whole man: Of the vital power, the
understanding and the will: and is most properly called A practical
Trust; such as trusting a Physician with your life and health; or a
Tutor to teach you; or a Master to govern and reward you; or a
Ship and Pilot (as aforesaid) to carry you safe through the dangers
of the Sea: As in this similitude; Affiance as in the understanding·
is its Assent to the sufficiency and fidelity of the Pilot and Ship (or
Physician) that I trust: Affiance in the will is the chusing of this

Ship, Pilot, Physician to venture my life with, and refusing all
others; which is called consent, when it followeth the motion and
offer of him whom we trust. Affiance in the vital power of the
soul, is the fortitude and venturing all upon this chosen Trustee:
which is, the quieting (in some measure) disturbing fears, and the
exitus or conatus, or first egress of the soul towards execution. [p.
258]
***
But like persons that will be liberal to their Physician, they will
offer a great deal, when they think he will not take it; but if they
thought he would take all that is offered, they would offer less. Or
as if a sick person should hear that such a Physician will give him
no very strong or loathsome Physick; and therefore when the

Richard Baxter, THE LIFE OF FAITH IN THREE PARTS, THE FIRST IS A
SERMON ON HEB. 11, 1, FORMERLY PREACHED BEFORE HIS MAJESTY,
AND PUBLISHED BY HIS COMMAND, WITH ANOTHER ADDED FOR THE
FULLER APPLICATION: THE SECOND IS INSTRUCTIONS FOR CONFIRMING
BELIEVERS IN THE CHRISTIAN FAITH: THE THIRD IS DIRECTIONS HOW
TO LIVE BY FAITH, OR HOW TO EXERCISE IT UPON ALL OCCASIONS
13

(London: Nevil Simmons 1670), Part III, Chapter V, Directions how to
live by faith upon Gods [sic] promise, 258 & 267, Chapter VIII, The
pernicious or dangerous Errours detected, which hinder the work of Faith
about our Justification; and the contrary Truths asserted, 341, 342-343.
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Physician telleth him [I will be none of your Physician unless you
will absolutely promise to take every thing which I shall give you.]
He promiseth that he will do it; but it is only because he
supposeth that he will give him nothing which is troublesome:
And if he find his expectation crost, he breaketh his promise, and
faith, If I had known that he would have used me thus, I would
never have promised it him. [p. 267]
***
It is one moral act or work of the soul: Like trusting a man as my
Physician, which is a fiducial consent that he be my Physician, in
order to the use of his remedies: [p. 341] [underlining added].
In 1681 in his book, AN APOLOGY FOR THE NONCONFORMISTS
MINISTRY, 14 Richard Baxter argued that the state should not mandate who
is to be the minister for any individual. He analogized it to selecting a
physician.
The Bishops sometimes chose alone who should be a Minister in
general (as the Colledg of Physicians licenseth general Physicians.)
But who should be their own Pastors, was always, or usually at the
peoples choice (with the Ordainers), as every man chuseth his
own Physician.) [p. 42]

***

Richard Baxter, AN APOLOGY FOR THE NONCONFORMISTS MINISTRY
CONTAINING I. THE REASONS OF THEIR PREACHING, II. AN ANSWER TO
THE ACCUSATIONS URGED AS REASONS FOR THE SILENCING OF ABOUT
2000 BY BISHOP MORLEY..., III. REASONS PROVING IT THE DUTY AND
INTEREST OF THE BISHOPS AND CONFORMISTS TO ENDEAVOUR
EARNESTLY THEIR RESTORATION: WITH A POSTSCRIPT UPON ORAL
DEBATES WITH MR. H. DODWELL, AGAINST HIS REASONS FOR THEIR
SILENCE ... : WRITTEN IN 1668 AND 1669, FOR THE MOST OF IT, AND
NOW PUBLISHED AS AN ADDITION TO THE DEFENCE AGAINST DR.
STILLINGFLEET, AND AS AN ACCOUNT TO THE SILENCERS OF THE
REASONS OF OUR PRACTICE (London: T. Parkhurst and D. Newman
14

1681), 42 & 44.
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But when all's done, it is not meet that any one be forced on the
sick without their own consent? And why? 1. Because their
consent is necessary to the use of the remedies. 2. Because it is
themselves that are most concerned in the event. 3. Because every
man knoweth much of his own condition, which the King doth
not know. [p. 44] [underlining added]
The same year, Baxter again applied this analogy in another book,
A TREATISE OF EPISCOPACY: 15
4. We would have no man become the Pastor of a Church
without the peoples consent (if not choice) no more than a
Physician should be forced on the sick. And as the Servant that
consenteth to be a Servant, consenteth to his Masters Authority,
and he that consenteth to a Physician, consenteth to be ruled by
him for his health, and neither take this for a slavery: So he that
consenteth to a Pastor, consenteth to his Pastoral conduct: And if
he think it to his injury, he may choose. [image 5]
***
And that a Physition hath no Power to Guide or Govern his
voluntary Patients in order to Cure,... [p. 80] [underlining added]
However, in 1682, Baxter wrote a defense of lying to patients:

Richard Baxter, A TREATISE OF EPISCOPACY CONFUTING BY
SCRIPTURE, REASON, AND THE CHURCHES TESTIMONY THAT SORT OF
DIOCESAN CHURCHES, PRELACY AND GOVERNMENT, WHICH CASTETH
OUT THE PRIMITIVE CHURCH-SPECIES, EPISCOPACY, MINISTRY AND
DISCIPLINE AND CONFOUNDETH THE CHRISTIAN WORLD BY
CORRUPTION, USURPATION, SCHISM AND PERSECUTION : MEDITATED
IN THE YEAR 1640, WHEN THE ET CAETERA OATH WAS IMPOSED :
WRITTEN 1671 AND CAST BY : PUBLISHED 1680 BY THE IMPORTUNITY
OF OUR SUPERIOURS, WHO DEMAND THE REASONS OF OUR
NONCONFORMITY (London: Nevil Simmons & Thomas Simmons 1681),
71, 80, 81, 110, and image 5 in Early English Books on Online.
15
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And as for Lying in cases of necessity, No less men of their
own party than Grotius de Jure Belli and Bishop Jer. Tajlor in
Duct. unbit. have written for it. And though I be against it, and
many Conformists for it, yet I will not deny but if the Life of the
King might be saved among Enemies by a Lie; or the Life of a
Patient by his Physicians deceiving him by a Lie, much more may
be pretended for it, than for all the heinous sin which I fear. 16
1690-1691 - JOHN LOCKE & JONAS PROAST
In 1690, in the SECOND LETTER CONCERNING TOLERATION,
John Locke (1632-1704), in arguing against forcing religious belief on
individuals, used consent for the surgical procedure of cutting for the stone
as an analogy, pointing out that a surgeon could not operate without the
patient’s consent. The usefulness of the procedure did not justify
intervention without consent.
A man may have the Stone, and it may be useful (more than
indirectly and at a distance useful) to him to be cut; but yet this
usefulness will not justifie the most skilful Chirurgeon in the
world, by Force to make him endure the pain and hazard of
Cutting; because he has no commission, no right, without the
Patients own consent to do so. [underlining added] 17
It is no surprise that Locke would use analogies from medicine. He was
trained in medicine as well as philosophy. One of his degrees was a
bachelor of medicine from Oxford.
In 1691 Jonas Proast (c. 1640-1710) responded to Locke. Proast
was an Oxford Anglican chaplain. In his THIRD LETTER CONCERNING
Richard Baxter, THE TRUE HISTORY OF COUNCILS ENLARGED AND
DEFENDED AGAINST THE DECEITS OF A PRETENDED VINDICATOR OF
THE PRIMITIVE CHURCH (London: Parkhurst 1682), 76.
17
John Locke, A SECOND LETTER CONCERNING TOLERATION (London:
Awnsham & John Churchill 1690), 25.
16
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TOLERATION,

Proast agreed that generally surgeons could not operate
without consent, but argued that judges could order surgery to save lives.
And if Cutting for the Stone, be neither so necessary, nor yet so
safe a Means of curing, as moderate Penalties are in the other
case: Then how reasonable soever you may suppose it, that it
should be left to the Patient's choice, whether he shall be cut or
not; and how true soever it may be, that the most skilful
Chirurgeon in the world has no Commission, no right, without the
Patient's own consent, by Force to make him endure the pain and
hazard of Cutting;…
That though, as things now stand, no Chirurgeon has any
right to cut his Calculous Patient, without his consent; yet if the
Magistrate should by a Publick Law appoint and authorize a
competent number of the most skilful in that Art, to visit such as
labour under that Disease, and to cut those (whether they consent
or not) whose Lives they unanimously judge it impossible to save
otherwise: I am apt to think you would find it hard to prove, that
in so doing he exceeded the bounds of his Power: And I am sure
it would be as hard to prove, that those Artists would have no
right, in that case, to cut such Persons. [underlining added] 18
In 1692, John Locke responded to Proast:
Shew such a Law from the great Governor of the
Universe, and I shall yield that your Surgeons shall go to work as
fast as you please. But where is the publick Law? Where is the
competent Number of magistrates skilful in the Art, who must
unanimously judge of the Disease and its Danger? You can shew

Jonas Proast, A THIRD LETTER CONCERNING TOLERATION IN DEFENSE
OF THE ARGUMENT OF THE LETTER CONCERNING TOLERATION,
BRIEFLY CONSIDER'D AND ANSWER'D (London: 1691), 54.
18
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nothing of all this yet you are so liberal of this sort of Cure, that
one cannot take you for less than cutting Morecraft himself. 19
1694 - SAMUEL PUFENDORF
Only one case of government ordered surgery against the will of a
competent adult male patient has been located for the period 1200 to
1800. It occurred in 1694 in Brandenburg in what is now Germany.
Samuel, Baron von Pufendorf (1632-1694), had gangrene in his foot and
the only way to avoid death was amputation. The Baron refused to give his
consent. A biography of the Baron reports:
The elector of Brandenburg, who wished to save his life, whatever
it might cost, engaged the physicians and surgeons to use every
effort to promote a cure. They were of opinion that their patient's
fear of the pains of amputation outweighed the fear of death: they
concluded therefore to compose him, and cut off his leg as he lay
asleep. The operation was performed with success: and our
author, on waking, found himself better; but when he learned
what had passed in his sleep, it so powerfully chagrined him, that
the fever, inseparable from this kind of operation, increased, and

John Locke, A THIRD LETTER FOR TOLERATION, TO THE AUTHOR OF
THE THIRD LETTER CONCERNING TOLERATION (London: Awnsham &
19

John Churchill 1692), 21. In the last phrase, Locke was accusing Proast of
being an evil stock character. In the 1616 play The Scornful Ladie, by
Francis Beaumont (1584-1616) and John Fletcher (1579-1625), there was
a usurer Moorcraft who was referred to as “cutting Moorcraft.” John
Dryden used the same phrase in his 1673 play Marriage à la Mode. The
referenced plays were published in: Francis Beaumont, THE SCORNFUL
LADIE (London: J. Beale 1616); John Dryden, MARRIAGE A-LA-MODE A
COMEDY (London 1673), prologue. It has been proposed that perhaps
“cunning” was originally intended rather than “cutting.” Dryden’s
Morecraft: “Cunning” or “Cutting”? NOTES AND QUERIES (London),
Third series, Vol. 12, 89-90 (3 Aug. 1867).
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carried him off in a short time. He died October 26, 1694, aged
sixty-three years. 20
The belief of some practitioners that patients will ultimately accept and
even welcome unwanted life-saving treatment is not always true. The
elector of Brandenburg was Frederick III, first King of Prussia (16571713).
1700 - BISHOP BURNET
Gilbert Burnet (1643-1715), Bishop of Salisbury, wrote an
exposition of the articles of the Church of England. He stated in his
exposition of Article 33:
But it can never be supposed, that the Authority of the Pastors of
the Church, is no other than that of a Lawyer or a Physician to
their Clients, who are still at their Liberty, and are in no sort
bound to follow their directions. [underlining added] 21

The life of Samuel, Baron de Puffendorff, ANNUAL REGISTER, OR A
VIEW OF THE HISTORY, POLITICS AND LITERATURE FOR THE YEAR
20

1766 (London: J. Dodley 1767), 9:37, at 45. The spelling Pufendorf is
used because it was the spelling used on the title pages of his books
published in English.
21
Gilbert Burnet, AN EXPOSITION OF THE THIRTY-NINE ARTICLES OF
THE CHURCH OF ENGLAND (Second edition) (London 1700), 367.
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1703- SAMUEL PUFENDORF
In the posthumous translation of his book, OF THE LAW OF
NATURE AND NATIONS, 22 the philosopher, Samuel Pufendorf wrote:
Thus a Physician cannot by virtue of any Power and Command,
order his Patient to take such things, and to abstain from others;
but while he shews one thing to be conducive, and another
pernicious to Health, the Patient is bound to embrace the former,
and to avoid the latter; not upon account of any Right which the
Physician holds over him, but by the Law of Nature, which
commands every Man to take care of his own Life and Health.
[underlining added]
However, later in the book, two footnotes are added justifying deceiving
patients.
The bare telling the Truth is no such brave and comely thing,
unless it be done to the benefit of those we are to instruct. Thus a
Physician often deceives his Patients, a General his Soldiers, a
Master of a Ship his Crew, and we censure neither of them upon
The translation of the quote from Samuel Pufendorf is from his book:
OF THE LAW OF NATURE AND NATIONS (Oxford: L. Litchfield 1703),
Book I, Chapter VI - Of the Rule of Moral Actions, or of Law in General,
45. The footnotes appear on 287 & 288. The original book was published
in Latin in 1688 with the title DE JURE NATURAE ET GENTIUM. Another
translation of the first footnote can be found in THE DISSERTATIONS OF
MAXIMUS TYRIUS (translated by Thomas Taylor) (London: C.
Whittingham 1804), Vol. I, 32. The second footnote is Pufendorf’s
translation of Libanius’ DECLAMATIONS (Paris: Morell), 664 (Declam.
29). For more information about the life and political philosophy of
Pufendorf, see Pufendorf’s Moral and Political Philosophy in STANFORD
ENCYCLOPEDIA OF PHILOSOPHY posted at plato.stanford.edu/entries/
pufendorf-moral/ (accessed 6 July 2016).
22
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this account. For in some Cases, a feign'd Story doth Men good,
when the plain Truth would do them harm. [underling added}
…. We see the Physicians beguiling their Patients [sic] Appetite
with harmless Deceits. The same we ought to practice towards
those who are in Health, so often as 'twould be better for them to
be deceiv’d than to be truly inform’d. [underlining added]
These are quotations from ancient writers. The first is from the
DISSERTATIONS OF MAXIMUS TYRIUS, a Greek rhetorician and
philosopher from the second century CE. The second is from the
DECLAMATIONS of Libanius, a Greek rhetorician from the fourth century
CE.
1713 - GEORGE MACKENZIE
In 1713 a posthumous edition of ESSAYS UPON SEVERAL MORAL
SUBJECTS by George MacKenzie (1636-1691) was published in London.
He was a lawyer and essayist. Just as he thought it foolish to pry into
God’s unfathomable decrees, so to he thought it foolish for patients to
seek details concerning their physician’s treatments. However, he clearly
acknowledges that the patient has the right to pursue information from his
doctor and even to refuse treatment when denied information.
It should be enough to us to be saved, albeit we know not how, or
by what Manner of Decrees; except we be of the same Metal with
that foolish Patient, who would not be cured, because the
Physician would not shew him how the Cure was to be composed,
and what were its Ingredients. And is it not the Zenith and Top
Branch of Madness for us to pry into God's unsearchable
Decrees, who know not how our Neighbour's Calf is formed in its
Dam's Belly? 23

George Mackenzie, ESSAYS UPON SEVERAL MORAL SUBJECTS
(London: D. Brown 1713), 18.

23
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1755 - EDWARD KIMBER
By 1755, general fiction writing included references to obtaining
patient consent. The English novelist Edward Kimber (1719-1769)
included the following in his novel THE LIFE AND ADVENTURES OF JAMES
RAMBLE, ESQ.:
…and sending to consult with Mr. Parr, he advised her to be
blooded, and immediately, by her consent, performed the
operation. [underlining added] 24
1756 - SAMUEL JOHNSON
The English writer Samuel Johnson (1709-1784) demonstrated
the control that patients could exert over their own treatment. They would
examine their own condition and determine whether they could treat
themselves or seek professional advice. When sick in 1756, Johnson
called in Dr. Lawrence but ultimately did not follow his advice. Johnson
wrote that Lawrence 'would have given some oil and sugar, but I took
Rhemish and water, and recovered my voice… I have been visited by
another Doctor today, but I laughed at his Balsam of Peru.' 25

Edward Kimber, THE LIFE AND ADVENTURES OF JAMES RAMBLE, ESQ;
INTERSPERSED, WITH THE VARIOUS FORTUNES OF CERTAIN NOBLE
PERSONAGES DEEPLY CONCERNED IN THE NORTHERN COMMOTIONS IN
THE YEAR 1715 (London: R. Baldwin 1755), Vol. 2, 77.
25
Chapman (ed.), LETTERS OF SAMUEL JOHNSON, I, 82, Note 40
24

(Oxford, Clarendon Press, 1984). For more about Johnson, see
Mulhallen, J. and Wright, D.J.M., 'Samuel Johnson: amateur physician','
JOURNAL OF THE ROYAL SOCIETY OF MEDICINE, 76(1983), 217-22.
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HOW MEDICAL WRITER’S DISCUSSED CONSENT ISSUES
BEFORE 1767
The following is a collection of some writings that demonstrate the
widespread acknowledgement of the need for consent to the patientpractitioner relationship and to major medical and surgical interventions.
It is a recurrent theme that appears through the time period. However,
there is no clear indication of when consent was expected for non-lifethreatening interventions within the scope of an existing relationship. In
other words the full extent of implied consent in patient-practitioner
relationships was not clear. To apply this to the Slatter case, there is no
clear indication that Baker violated any standard when he attempted to
reset Slatter’s leg without additional affirmative consent.
The focus of this collection is on the period beginning in the late
seventeenth century, but it should be understood that prominent surgeons
were aware of this issue for centuries, so we will begin with a statement
from the sixteenth century.
1542 - TRANSLATION OF THE FOURTH BOOK OF
GALEN’S THE TERAPETYKE
In 1542, THE QUESTIONARY OF CHIRURGYENS, as translated by
Robert Copland (fl.1508-1547), was published in London with an added
translation of THE FOURTH BOKE OF THE TERAPENTKE, OR METHODE
CURATYFE OF CLAUDE GALEN PRYNCE OF PHYSCIENS. The latter
translation contained the following statement regarding the patient’s
deliberation and decision to undergo surgery:
But whan suche dysposycyon or affection hath to procede further
/ there must be had delyberacyon, to knowe yf all the party
dyscoloured and hardened vnkyndly ought to be cut, or yf it ought
to be cured by longe space of tyme. And without any dowbte in
suche case it is necessarye to knowe the pacyentes wyll. For some
had leuer to be longe in healynge than to suffre incysyon. And
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other are redy to endure all thyngis / so that they may be soone
healed. [underlining added] 26
One rewording into modern English would be:
But when the disease has proceeded further, there must be
deliberation to decide if all of the bad part ought to be cut or if it
ought to be cured by waiting for a long time. Without any doubt
in such a case it is necessary to know what the patient wants, for
some prefer to be long in healing rather than allow an operation,
and others are ready to endure all things so that they may be
healed sooner.
Galen lived in the second and possibly third century CE, but for this book
the quotation is assigned to the date of publication in English.
1697 - WILLIAM COWPER
In an article in PHILOSOPHICAL TRANSACTIONS in 1709, an
English surgeon and anatomist, William Cowper (c. 1666 - 1709),
described the treatment of a patient with gangrene in 1697:
She begg’d heartily of me for help; but alas! What cou’d I propose
to relieve her? Nothing but the taking off of her thigh, which she
wou’d not consent to. [underlining added] 27
THE QUESTYONARY OF CYRURGYENS WITH THE FORMULARY OF
LYTELL GUYDO IN CYRURGIE, WITH THE SPECTACLES OF CYRURGYENS
NEWLY ADDED, WITH THE FOURTH BOKE OF THE TERAPENTYKE [SIC],
OR METHODE CURATYFE OF CLAUDE GALYEN PRYNCE OF PHYSYCIENS,
WITH A SYNGULER TREATY OF THE CURE OF VLCERES (London 1542),
26

image 93 in Early English Books Online.

A letter from Mr. Ra. Calep, to Mr. William Cowper, F.R.S. concerning
a woman 62 years of age (who is still living) that lost her leg and greatest
part of her thigh by a gangrene, PHILOSOPHICAL TRANSACTIONS, 26:41-

27

43, at 41 (1708-1709).
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Accepting a patient refusal is a clear indication of a belief that
consent is required. Perhaps, the reason there are many reports of refusal
is that the physician or surgeon is seeking to justify to others why the
preferred surgery was not performed in a timely fashion, placing the
decision and the related blame for adverse consequences on the patient.
1701 - AUGUSTIN BELLOSTE
In 1701, a French surgeon, Augustin Belloste (1654-1730),
published the first English edition of his medical book THE HOSPITALSURGEON in London. He discussed obtaining patient consent.
This Remedy is rude; and we have never us’d it in this Hospital,
because it frightens the Patient. Nevertheless these Distempers,
are sometimes so painful, and withal so obstinate, that those who
are under ‘em, willingly submit to the most cruel Operations, that
they may be released therefrom. 28
The third edition of THE HOSPITAL SURGEON was published in
1713. Belloste expressed the common desire of surgeons to secure
consent to control over the patient:
This frighted the poor dying Man; and it was with great difficulty
that now I could obtain his Consent to have that power over him
which of right belong’d to me, and what formerly he had so freely
granted. 29

Augustin Belloste, THE HOSPITAL-SURGEON: OR, A NEW, GENTLE, AND
EASIE WAY, TO CURE SPEEDILY ALL SORTS OF WOUNDS, AND OTHER
DISEASES BELONGING TO SURGERY (London: Tho. Cockerill and Ralph
28

Smith 1701), 277.
Augustin Belloste, THE HOSPITAL SURGEON: OR, A NEW, GENTLE, AND
EASIE WAY TO CURE SPEEDILY ALL SORTS OF WOUNDS, AND OTHER
DISEASES BELONGING TO SURGERY …TO WHICH IS ADDED, A TREATISE
29
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1702 - RICHARD BOULTON
In 1714 an English physician, Richard Boulton (d. 1724),
published PHYSICO-CHYRURGICAL TREATISES OF THE GOUT, THE
KINGS-EVIL AND THE LUES VENEREA. He described a case of gout in
about 1702.
…I proposed Application of an Emplaster, which I encouraged
him would soon ease his Pain, & remove his fit, which he
expected to continue it’s [sic] usual time; the Man thinking it
impossible to find so strange an effect, was at first unwilling to
make use of it; but wiling to be shut of so troublesome a
companion, he at last consented to make Tryal of it… [underlining
added] 30
1703 - JOHN MOYLE
In 1703, an English sea surgeon, John Moyle, in his book THE
EXPERIENCED SURGEON, made it clear that he considered consent to be
required for amputation:
But in most this Wound proves Lethal, except Amputation be
speedily made; and, if the Patient is willing then that is the surest
way to save life:…

OF BANDAGES,

by L. Verduc (Third Edition), (London: J. & B. Sprint et
al. 1713), 160-161.
30
Richard Boulton, PHYSICO-CHYRURGICAL TREATISES OF THE GOUT,
THE KINGS-EVIL AND THE LUES VENEREA (London: W. Brand and J.
Kent 1714), 117.
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But if this will not be assented to, then your way to endeavor the
Cure, is as follows… [underlining added]. 31
1703 - DANIEL TURNER
The English surgeon Daniel Turner (1667-1741) told the story of
a patient who had been advised she needed to have a cancerous breast
removed. She sought his second opinion and he offered an alternative to
which she consented.
A Gentlewoman sometime ago (tho’ now living) came to me one
Evening for my Advice about her Breast… She told me she was
then just come from the Dr. in Moor-fields, who declar’d It was a
Cancer, and if not speedily taken off, would kill Her: Upon this,
there was an Agreement made… the touch of my Fingers by which
I perceived the Breast was full of matter…The Woman desir’d I
would not Flatter her, for since this Famous Operatour had
assur’d her it was a Cancer, she was hard to be brought off from
that Opinion; so that before she admitted me to open it, I told her
she might take the Thoughts of any other Chyrurgeon in the City;
accordingly she consulted Three or Four that Night, and finding
them all of the same Mind, that the Breast was in no Danger, but
full Ripe for a Discharge. Upon her Return, she consented to my
Laying on a Bit of Caustic… 32

John Moyle, THE EXPERIENCED CHIRURGION (London: W. Davis and
R Gibson 1703), 186.
32
T.D., THE PRESENT STATE OF CHYRURGERY, WITH SOME SHORT
31

REMARKS ON THE ABUSES COMMITTED UNDER A PRETENCE TO THE
PRACTICE. AND REASONS OFFER’D FOR REGULATING THE SAME

(London: R. Tookey 1703), 20-21. For more information about Daniel
Turner, see Philipp K. Wilson, Daniel Turner and the Art of Surgery in
early eighteenth-century London, JOURNAL OF THE ROYAL SOCIETY OF
MEDICINE, 87:781 (Dec. 1994).
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1704-1707 - BRITISH SOLDIERS REFUSING
AMPUTATION
In a 1755 publication, a British physician reported on the
amputations for four soldiers in 1707. They had been refusing surgery
since their injuries in battle in 1704. The report noted:
I enquired why these men were suffered to lie so long as from the
year 1704 to the year 1707, without amputating their limbs, seeing
that they were in so bad a condition, and incurable when they
came out of Bavaria to Brussels; to which we received this answer,
That they had been long informed of the necessity of amputating
the limb, but they would not consent to it; feeding themselves with
the hope of being cured by length of time, and of saving their
limbs. ***
Not long after our arrival, some eminent surgeons and physicians,
belonging to the hospitals, arrived from England, in whom the
soldiers in general put more confidence than in the surgeons of
the companies who had attended them during the winter, these
soldiers, therefore, finding that all the assistance they had for three
years past received had been ineffectual to their cure, and that it
was impossible for them, in the weak condition they were in, long
to survive it, and having heard that nothing but amputation could
give any hopes of their life, resolved, of their own accord, to
submit to it, and accordingly desired Mr. Amiand to perform the
operation, hoping by this means to save their lives. He agreed to
do it, telling them, however, at the same time, that the operation
was attended with more danger now, than if they had submitted to
it in the first or send year; they replied, they were determined to
run the hazard, to venture life or death, and to await the event as it
should please God; in short, four of them had their thighs
amputated by that gentlemen, a person of great skill in his
profession, afterwards surgeon to the king, and fellow of the royal
society.***
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Two of these four persons recovered, but the other two died from
weakness, in about eight or ten days, having entirely lost their
appetite. 33
1705 - CHARLES BERNARD
In 1705, William Wotton published a book, REFLECTIONS UPON
ANCIENT, AND MODERN LEARNING, in which he quoted the First
Surgeon to Her Majesty’s person, Charles Bernard (1650-1711):
The Extirpation of the Tonsils, or Uvula, is not our Invention;
though, indeed, the removal of the former by Potential Cauteries,
which we sometimes use, when the Patient will not admit
Excision, or Fire, seems neither to have been practis’d nor known
to the Ancients. 34
1706 - LAURENT VERDUC
In 1706 a book by the French surgeon Laurent Verduc (d. 1695),
THE MANNER OF CURING ALL FRACTURES AND DISLOCATIONS,
INCIDENT TO HUMANE BODIES, was published posthumously in London.
In it he stated that physicians should not use the patient's reaction to judge
the tightness of bandages. It was the general practice of surgeons to
disregard the cries of pain from patients.
'Tis highly incumbent upon a Surgeon to take care of his
Circumstance, without being influenc'd by the Complaints and
Cries of the Patient; for some Patients make a great deal of Noise
and Whining for a trifling Pain, and others are quiet under the

Observation XXXIV: On amputating a thigh in the English hospital at
Brussels, in Heister, Lorenz. MEDICAL, CHIRURGICAL, AND

33

ANATOMICAL CASES AND OBSERVATIONS (London 1755), 40-42.
William Wotton, REFLECTIONS UPON ANCIENT AND MODERN
LEARNING (London: Tim. Goodwin 1705) (Third edition corrected),
34
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331.

heaviest Disorders, so that no Rule can be taken from the
Conduct of the Patient.
Let the Patient cry or roar, or say what he pleases, this is still a
certain Rule, That if the Thigh is right set, if no Splinters are out
of their Place, and the Bandage is right made, after four and
twenty hours, all or the most considerable part of the Pain will
cease… 35
Here is one clear indication that some physicians did not consider it
necessary to obtain consent to bandaging.
1707 - M. de la VAUGUION
An English translation of a book by the French surgeon, de la
Vauguion (fl. 1696), was published in 1707. It was titled: A COMPLEAT
BODY OF CHIRURGICAL OPERATIONS, CONTAINING THE WHOLE
PRACTICE OF SURGERY.
The author advocated waiting to perform
harelip surgery until the child could “submit to the trouble upon Rational
Motives.”
He also criticized practitioners for using caustics for cysts, stating
that “Extirpation is better if the Patient will submit to it.” 36
1707 - WILLIAM SALMON
In his 1707 book MEDICINA PRACTICA, the English empiric
doctor, William Salmon (1644-1703), described a woman consenting to
the opening of a tumor:

Laurent Verduc, THE MANNER OF CURING ALL FRACTURES AND
DISLOCATIONS, INCIDENT TO HUMANE BODIES (London: S. and J.
35

Sprint et al. 1706), 128-129.
M. de la Vauguion, A COMPLEAT BODY OF CHIRURGICAL
OPERATIONS, CONTAINING THE WHOLE PRACTICE OF SURGERY
(London: R. Bonwick et al. 1707), 20 and 335.
36
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… it was a great and wonderful Tumor, and not without apparent
hazard and danger; yet it was my Opinion it should be opened,
(for as the Proverb is, While there is Life, there may be hope;) the
Patient consented to it, and I did it:… 37
1710 - PIERRE DIONIS
Others did not support deceiving patients. The 1710 English
translation of a book by the French surgeon Pierre Dionis (1643-1718) - A
COURSE OF CHIRURGICAL OPERATIONS - states:
The Patient’s ease and Satisfaction consists of being put to as little
Pain as possible, and not being deceiv’d; that is, that nothing be
done without his Consent; and that the Chirurgeon do not like the
Mountebank, promise to cure him in too small a time: for the
Chirurgeon ought to distinguish himself from those ignorant
Pretenders and take care that the Effect always answer his
Promises….
If several have a Right to perform the Operation, the Patient
ought to chuse him which he likes best… [underlining added] 38
1711 - BIBLIOTHECA ANATOMICA
stated:

The BIBLIOTHECA ANATOMICA published in London 1711
If you will make your Operations as you ought to do, you must
perform it with Dexterity, and a good Assurance of Success, with

William Salmon, MEDICINA PRACTICA (London: Edmund Curil 1707),
71.
38
Pierre Dionis, A COURSE OF CHIRURGICAL OPERATIONS (London:
Jacob Tonsin 1710), 6 & 9.
37
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the Consent of the Patient on one Side, and with Dexterity and
Security on the Part of the Chirurgeon… [underlining added] 39
1712 - PHILIP WOODMAN
Consent was sometimes mentioned in conjunction with therapies
other than surgery. In 1712 in his book MEDICUS NOVISSIMUS, an
English surgeon, Philip Woodman, wrote:
I advised him to take another Vomit, which he readily consented
to, because he found good Effects by the first; though his friends
were against it: saying ‘twould kill him. 40
1717 - REFUSAL OF SURGERY
In a 1755 publication a physician reported on refusal of surgery by
a patient in 1717. The report noted:
… the case was one of epyema, which could not be cured without
incision into the cavity; and I informed him, that he must
certainly die, if he did not submit to it: but I could not prevail
upon him to suffer me to perform the operation, so that he died
in great pain. 41
1719 - CONSENT TO SURGERY
In a 1755 publication a British physician reported on an
amputation performed in 1719. The report noted:

BIBLIOTHECA ANATOMICA (London: John Nutt 1711), Vol. 1, 410.
Philip Woodman, MEDICUS NOVISSIMUS (London: J.H. 1712), 71.
41
Observation CCCCXXIV: Of an empyema, in Lorenz Heister,
MEDICAL, CHIRURGICAL, AND ANATOMICAL CASES AND OBSERVATIONS
(London 1755). "Suffer" means "allow" in this context.
39
40
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… I recommended amputation of the limb, which, as he was
otherwise of a good habit of body, I informed him, I hoped would
prove successful; and he consented to submit to the operation, as
he had found no application had been hitherto of any service to
him. 42
1720 - LORENZ HEISTER
An example of obtaining consent to surgery in 1720 is found in
MEDICAL, CHIRURGICAL, AND ANATOMICAL CASES AND
OBSERVATIONS, a book by the German surgeon, Lorenz Heister (16831758):
… I could do no otherwise than inform her friends, that it was
impossible for medicine to be of any use, and that there was no
other method of cure but by amputation, and that this operation
would of course be attended with danger; but that if she would
submit to it, there were some hopes of a cure, and of preserving
her life, for without taking off her breast, she would, in all
probability, soon expire with the pain, continual restlessness,
oppression, and weakness.
When she heard there were hopes of saving her life, she
begged of me most earnestly to do whatever I thought necessary.
[underlining] 43
1721 - PHILOSOPHICAL TRANSACTIONS
In 1721, PHILOSOPHICAL TRANSACTIONS reported a case in
which a surgeon told the patient the adverse odds before obtaining
consent:

Observation DXVIII: Of an amputation of the leg, in Lorenz Heister,
MEDICAL, CHIRURGICAL, AND ANATOMICAL CASES AND OBSERVATIONS
(London 1755), 579.
43
Lorenz Heister, MEDICAL, CHIRURGICAL, AND ANATOMICAL CASES
AND OBSERVATIONS (London: J. Reeves 1755), 599.
42
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I proposed Amputation, as the only Remedy, which (I told him
would give him some Chance for his Life; though the odds was
[sic] against him. This he readily consented to, and as soon as I
could get my Dressings ready, I went about the Operation.
[underlining added] 44
1725 - WILLIAM CHESELDEN
In 1730, an English surgeon, John Belchier (1706-1785),
published an article in PHILOSOPHICAL TRANSACTIONS, describing the
care that William Cheselden had provided in 1725 to a woman who had a
large swelling. Fifty-seven tappings were performed.
[She] was advised to be tapped, to which she accordingly
submitted. [underlining added] 45

A lettrr [sic] from Edward Nash. Surgeon in York, to Claudius Amyand,
Esq; Serjeant-Surgeon to his Majesty, and F.R.S. Concerning an
Ossification of the Crural Artery, PHILOSOPHICAL TRANSACTIONS, Issue
44

369, 226 (Sep.-Dec. 1721).
45
John Belchier, A Remarkable Case of a Gentlewoman Who Died of a

Hydrops Ovarii, in the Thirty-Third Year of Her Age, after Having Been
Tapped Fifty-Seven Times. By Mr. John Belchier, Surgeon,
PHILOSOPHICAL TRANSACTIONS (1683-1775), Vol. 37. (1731 - 1732),

279, at 280. Thomas Baker was one of the defeated candidates when
Belchier was elected surgeon at Guy’s Hospital in 1736. Thomas Baker
was also one of the defeated candidates when John Whiting was elected to
replace John Cheselden at St. Thomas’s Hospital.
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1725 - DANIEL TURNER
In 1725 in AN APPENDIX TO DR. TURNER’S ART OF SURGERY,
Turner wrote:
But surely, the Rule you are to go by in performing any
Operation, where a Person’s Life is in Danger, is not what he shall
think of the same after, but what you think thereof at present,
together with other able Artists call’d into Consultation, who after
mature Deliberation, believing in your Consciences, or according
to the best of your Judgments, there is an absolute Necessity for
the Work, in order to save the Patient’s Life; ‘Tis neither his nor
the World’s Censure you should Regard, but the Discharge of
your Duty. If it be the Choice of the Sick to die thus Piecemeal, or
to rot, as we say, alive, you are to forbear pressing them, let him
have his Choice; but if he desires Life upon any Terms, and you
know of no other than by the cutting off a Limb, you are to
proceed in God’s Name, and will be, doubtless justified at his
Tribunal….
Before any Thing of this Nature is enterpriz’d, the sick Man has
his Choice, and it is an old Maxim, Quod volenti non fit Injuria
[that which I consent to is not an injury] [underlining and
bracketed material added] 46
1731 - THOMAS APPERLEY
There are reports of providing treatments without consent. In
1731, an English physician, Thomas Apperley, reported giving a patient
treatment that he intentionally did not disclose to the patient:
To which Purpose I usually prescribe an Ounce of Manna to be
dissolv'd in a Quart of Pectoral Decoction; a warm Draught of
which may be taken at two or three Hours Distance, till the
Daniel Turner, AN APPENDIX TO DR. TURNER’S ART OF SURGERY
(London: John Clark 1725), 77.
46
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Intention is answer'd, without letting my Patient or his Friends
know any thing of the matter;… 47
1734 - RICHARD WISEMAN
In the 1734 edition of his book, EIGHT SURGICAL TREATISES, an
English surgeon, Richard Wiseman (c. 1622 - 1676), described the control
that he sought to have the patient authorize:
A consultation was also resolved for the Physicians to meet us, at
which time we came provided with a spec. Ani, &c. in order to the
dilating of the stricture: but the Patient would not admit it, he
being eased by the use of the Emollient Decoction; but replied, if
it again contracted, he would come to Town and be governed by
us. Some Months after, the Winter approaching, he returned to
Town; his Excrements were suppressed, and his Belly swelling, his
Urine also high-coloured and near suppressed; his Physicians
prescribed him a Clyster that Evening, and a Purging-Draught of
Decoct. cassia, tamarind. &c. he omitted the taking of the Clyster,
but took the Purge the next Morning, which bearing down the
Excrements, so over-distended the Colon, that the way between
that and the Striclura being choaked up by them, the Patient fell in
a cold Swear, and frequent fainting: but by laying him in his Bed,
and Cordials, he was somewhat relieved, and at last the Physick
worked through him, and he grew better; and from that time he
was more governable, and admitted of Clysters before Purging,
both which he often repeated. [underlining added] 48
Thomas Apperley is from his book: OBSERVATIONS IN PHYSICK, BOTH
RATIONAL AND PRACTICAL. WITH A TREATISE OF THE SMALL-POX
47

(London 1731), 248. Apperley (1674-1735) was a Cambridge fellow
before receiving his M.D. in 1704 and practicing in Herefordshire. For
more information on Apperley, see C.H. & Thompson Cooper, Thomas
Apperley, M.D., in NOTES AND QUERIES, 6(131):8 (Jul. 2, 1864).
48
Richard Wiseman, EIGHT CHIRURGICAL TREATISES (London: B.
Motte 1734) (Sixth edition), 386.
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This interaction describes what was probably a common
relationship between physicians and patients. The patient controlled when
the relationship started and when it ended, but the physician desired
compliance during the relationship, while knowing that patients were not
always compliant. In urban areas where there were other physicians
available, the patient exercised a substantial degree of control over the
relationship; he was even able to terminate the relationship. In rural areas
where there were fewer physicians, the use of the patient’s power to
terminate the relationship was probably more restrained out of fear of
inability to find a replacement physician.
1736 - MRS. MAPP - BONE-SETTER
Mrs. Mapp was a famous English bone-setter in the mid-1730s. 49
There is a curious account of one of her patients in a 1736 newspaper. It
demonstrates that the desire of those with means to have remedies
demonstrated on others was not limited to Royalty. Mr. Kent, a goldsmith,
had heard of her cures without bandages.
But he, willing to see the Experiment tried on somebody else
before-hand, took two Persons from his Parish with him, one of
whom had the Hip-bone out, and the other the Shoulder; and
both were perfectly set in his Presence. Then Mr. Kent…
presented himself to Mrs. Mapp… 50
This is one way of obtaining information in order to give an informed
consent.
1738 - THOMAS SIMSON

Mrs. Mapp is discussed in more detail in MONOGRAPH #9.
The incident involving Mrs. Mapp is from OLD WHIG (London), 9 Sep.
1736.

49
50
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Thomas Simson (1696-1764), first Professor of Medicine and
Anatomy at the medical school at the University of St. Andrews, Scotland,
reported a patient’s reaction when he proposed to open a tumor of the
knee:
…but my Patient, not having Resolution to allow me, did plead
some Days Delay to think upon it. After which, he came to my
House with some of his Friends, and acquainted me that he would
submit to the Operation, … [underlining added] 51
1740 - WILLIAM BECKETT
William Beckett (1684-1738), a hospital surgeon at St. Thomas’s
Hospital until 1736, stated that the procedure paracentesis required
patient agreement:
…on which Consideration it was unanimously agreed, in a
Consultation it was unanimously agreed, in a Consultation of
Physicians and Surgeons, that the Paracentesis should be
performed, provided the Patient would comply with Proposal…
[underlining added] 52
1740 - SAMUEL SHARP

Thomas Simson, An uncommon tumour of the Knee, with remarks on
the white sweelings of the joints, in MEDICAL ESSAYS AND
51

OBSERVATIONS (Edinburgh: T. & W. Ruddiman 1738) (Second Edition),
306, at 308.
52
William Beckett, PRACTICAL SURGERY ILLUSTRATED AND IMPROVED:
BEING CHIRURGICAL OBSERVATIONS, WITH REMARKS, UPON THE MOST
EXTRAORDINARY CASES, CURES, AND DISSECTIONS, MADE AT ST.
THOMAS’S HOSPITAL, SOUTHWARK (London: E. Curll 1740), 230-231.
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Samuel Sharp (1709-1778) conceded that patients could refuse
what the doctor recommended, when he suggested the alternative of using
a caustic when “the Patient will not submit to cutting”:
There are many scrophulous Tumours, where the Reasoning is
the same as in the Venereal; and even in great Swellings where I
have recommended Incision, if the Patient will not submit to
cutting, and the Surgeon is apprehensive of any danger in
wounding a large Vessel, which is often done with the Knife,
though it may readily be tied up with a Needle and Ligature; yet as
this Inconvenience is avoided by Caustick, it may on such an
occasion be made use of; … [underlining added] 53
1742 - JAMES JAMIESON
In 1742, an English surgeon, James Jamieson, reported a case
where he advised against surgery and was convinced by the patient and
relatives to proceed:
In this Condition she was seen some Days before by a Physician
and surgeon of this Place, who both declin’d meddling with her,
fearing immediate Death from any Operation for her Relief,
which at my first Visit I declin’d as much as they from the same
Fears; but, being again solicited in the most ardent Manner by the
friends and Relations and by the Patient, to relieve her of exquisite
Torture tho’ at the Risque of her Life, I was prevail’d upon to
make the Operation. [underlining added] 54
Samuel Sharp, A TREATISE ON THE OPERATIONS OF SURGERY
(London; J. Brotherton et al. 1740), xviii. Samuel Sharp was elected
hospital surgeon at Guy’s Hospital in 1733 to replace Thomas Baker’s
uncle who had died. Thomas Baker was one of the defeated candidates.
54
James Jamieson, The history of an extraordinary empyema,
Philosophical Society of Edinburgh, MEDICAL ESSAYS AND
OBSERVATIONS (Revised) (Edinburgh: W. Drummond 1742), Vol. V.
Part I, 422, at 423.
53
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1742 - ALEXANDER MONRO
In 1742, Alexander Monro (1697-1767), professor of anatomy
and the founder of the Edinburgh Medical School, reported an example
of a woman with breast cancer:
My Opinion was, that either the Breast should be extirpated; or, if
that was not consented to, by general Evacuations and a low Diet
the Increase of the Tumor should be retarded… [underlining
added] 55
1743 - LORENZ HEISTER
In 1743 an English translation of A GENERAL SYSTEM OF
SURGERY by Lorenz Heister (1683-1758) was published in London.
Heister was a German anatomist and surgeon. The book contained a clear
statement of the need to obtain patient consent to surgery.
XLIV. If the Surgeon shall find the Disorder to be curable, but
to be of such a nature as to require the Knife, he should declare
this in due time to the Patient, and should have his Approbation
or Consent before he undertakes it; for a Surgeon is not only to
take care to stop the Fury of the Disease, and lessen the present
Pain, but also to provide against Accidents that may happen by
Delay, such as may chance to render the Case incurable. In very
difficult Cases, the Surgeon not only provides for his Patient's
Good, but his own, if he calls in other Physicians and Surgeons,
with whom he may consult before he proceeds to any Operation;
for by this means he will save himself from all Blame of having
proceeded rashly or ignorantly, especially when he is concerned
Alexander Monro, Histories of collections of bloody lymph in cancrous
[sic] breasts, in Philosophical Society of Edinburgh, MEDICAL ESSAYS
AND OBSERVATIONS (Revised) (Edinburgh: W. Drummond 1742), Vol.
V. Part I, 410, at 412.
55
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for Persons of Distinction, if Things should go otherwise than he
could wish. [underlining added]
Note the advice to call consultants to avoid being blamed for having
“proceeded rashly or ignorantly.” It is curious that this did not work in the
Slatter case. Stapleton advised calling in Baker in part for this very reason,
yet the Court of Common Pleas characterized their action in the case as
rash and ignorant.
In another case Heister discussed the need to inform the patient
or “those about him” of the incurability of the case:
XLIII. Having finished his Examination, the next thing to
be done is to consider under what Class of Disorders it is to be
ranked, and whether it be curable or not? if it is deemed curable,
whether it will be a Case of Time and Difficulty or not? whether it
is curable by Medicines alone? or whether the Assistance of the
Knife be necessary? for the safest and most gentle Methods must
always be preferred to harsh and dangerous ones, and are always
to be tried first; but to Disorders of a violent nature, dangerous
and even doubtful Remedies are to be tried. They are to be highly
condemned therefore, who, after the methods of Mountebanks,
condemn their Patients who labour under Hernia, without regard
to Age or Habit of Body, to the Operation of the Knife, when far
the greater part of them might be cured by a safer and easier
Method. But if you shall find it impossible to save your Patient by
gentle Methods, you should declare the Danger to the Patient, or
rather to those about him, lest, if the Disorder should get the
better of your Art, you should be suspected of being ignorant, or
of having had an Intention to play the Rogue.
Heister recognized that patients would not consent in some
circumstances. In the chapter on treating fistulous cases he noted:
When you discover, either by your Eye or the Probe, that Ulcers
are attended with Fistulae not yet become callous, your readiest
way of curing them is to lay them open with the Knife to the
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bottom it you can do it with Safety, and afterwards cleanse and
heal them. But since Patients are very unwilling to consent to the
use of the Knife, you may cleanse them with a proper Injection, or
dress them with Ung. Digestivum upon Lint, as we advised in the
foregoing Chapter. [underlining added] 56
1743 - DALE INGRAM
In 1743 the English surgeon Dale Ingram (1710-1793) wrote in an
essay on the cause of the gout:
…in order to prevent a Relapse, which too frequently happens, I
propos'd to her an Issue in the Part describ'd, with which she did
not then comply; but after two Months, the Leg beginning to grow
every Day more and more painful, she willingly consented to the
Operation… [underlining added] 57
1746 - JAMES PARSONS
In describing the previous treatment of a man with rheumatic
fever, the English physician James Parsons (1705-1770) noted the control
that the patient had exerted over the previous physician by discharging
him.
But the patient by this time was so averse to taking medicines, that
he did not duly follow the method ordered by this Gentleman,
and at length absolutely refused to take any more, and so
discharged the Doctor on the 4th day of his attendance. 58
The translations are from Lorenz Heister, A GENERAL SYSTEM OF
SURGERY (London: W. Innys et al. 1743), Vol. 1, 14 & 244.
57
Dale Ingram, AN ESSAY ON THE CAUSE AND SEAT OF THE GOUT
(Reading: J. Newbery & C. Micklewright 1743), 95.
58
James Parsons, A remarkable instance of the happy effect of musk, in a
very dangerous case, PHILOSOPHICAL TRANSACTIONS, No. 478, 46:75
(Jan.-Feb. 1746).
56
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1750 - JOHN HUXHAM
In his 1750 book, AN ESSAY ON FEVERS, the English surgeon
John Huxam (1692-1768) reported performing an amputation of the dead
foot of 25-year-old woman without her consent. 59 This is one of the few
reported cases of amputation without consent that has been located during
the eighteenth century.
1750 - SAMUEL SHARP
In 1750, Samuel Sharp published a surgical book that contained
the following in a discussion of operations on the herniary sack:
but it seldom happens that People submit to the Operation before
some part of the Omentum is gangren'd… [ underlining added] 60
1753 - WILLIAM NORFORD
In 1753 the English surgeon and man-midwife William Norford
(1715-1793) wrote:
In Cases where the Surgeon is not applied to ‘till the Disease is far
advanced, and he suspects such Parts affected as cannot be easily
extirpated, he is then by no Means to undertake the Operation,
unless by the positive Command of the Patient, who ought to have
the Danger of a Relapse fairly explained to him…
Here the palliative Method should be recommended, under the
Advice of some prudent Physician, if the Patient’s Circumstances
will admit it. [underlining added] 61

John Huxham, AN ESSAY ON FEVERS, AND THEIR VARIOUS KINDS
(London: S. Austen 1750), 71.
60
Samuel Sharp, A CRITICAL ENQUIRY INTO THE PRESENT STATE OF
SURGERY (London: J. and R. Tonson & S. Draper 1750), 29.
59
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1754 - JOSEPH WARNER
In his 1754 surgical casebook, Joseph Warner (1717-1801)
included the following:
However, being persuaded from the foregoing Symptoms, that
there probably was an extravasated Fluid underneath; I advised
the Operation; which the patient consented to, and I performed it
upon the Spot in the following manner. [underlining added] 62
1756 - PERCIVALL POTT
In his 1756 book on ruptures, Percivall Pott clearly indicated his
belief that he needed approval to proceed with an operation, but that he
was wiling to press for such approval in appropriate cases. He also
suggested that other surgeons press their patients to agree to unnecessary
operations. He stated:
The only intent of the operation should be preservation
of life, by removing the hazard of mortification arising from the
stricture; and tho [sic] I have pressed the timely performance of it
in such circumstances and with such view, and think the hazard
from the operation much less than that from the stricture, yet I
should be very sorry to have thought it that I encouraged the
performance of it wantonly or unnecessarily.
William Norford, AN ESSAY ON THE GENERAL METHOD OF TREATING
CANCEROUS TUMORS (London: J. Noon 1753), 131.
62
Joseph Warner, CASES IN SURGERY, WITH INTRODUCTIONS,
OPERATIONS, AND REMARKS. TO WHICH IS ADDED, AN ACCOUNT OF
61

THE PREPARATION AND EFFECTS OF THE AGARIC OF THE OAK IN
STOPPING OF BLEEDINGS, AFTER SOME OF THE MOST CAPITAL
OPERATIONS (London: J. and R. Tonson & S. Draper 1754) (Second

Edition), 72. Joseph Warner was a hospital surgeon at Guy’s Hospital who
testified in Slater v. Baker.
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And with regard to its use, as a means to obtain a perfect
cure, or prevent the necessity of wearing a truss, every man who
knows anything of the matter, knows that it very often fails in
producing that end. That some of those who have necessarily
submitted to the operation, to preserve their life, have been
obliged to wear a truss afterward to prevent the intestine from
slipping down behind the cicatrix of the groin; and that the
operation is much too painful and too hazardous to be proposed
or undertaken (with this view) but any man who has the least
regard for his own character or his patient's safety, or, in short, for
anything but money. [underlining added] 63
1758 - BENJAMIN GOOCH
In his 1758 surgical book, Benjamin Gooch, a Norfolk surgeon,
described a patient who had refused for a long time to consent to
castration to treat cancer, but eventually consented. This again clearly
demonstrates that he believed consent was necessary before proceeding:
The symptoms after the operation were very favorable, and the
case terminated happily. The operation was advised long before,
but the patient would not consent to it. 64
In the same book he described a case where he and the consulting
surgeons recommended amputation of a leg due to a tumor on the thigh,
but the patient would consent only to removal of the tumor, which was
done.

Percivall Pott, A TREATISE ON RUPTURES. (London: C. Hitch & L.
Hawes 1756),113-115. This is the book Pott wrote while he recovered
from his famous broken leg discussed in MONOGRAPH #22.

63

Benjamin Gooch, CASES AND PRACTICAL REMARKS IN SURGERY
(London: D. Wilson & T. Durham 1758), 86 [castration] & 90 [removal
of tumor from thigh].

64
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1759 - CHARLES WHITE
Charles White (1728-1813), surgeon to Manchester Infirmary,
reported in 1761 about a case he had treated in 1759. It illustrates the view
among some surgeons of the time that consent should be obtained from
friends rather than from the patient.
I now represented to his friends, that the taking off the end of his
finger was the only method to preserve this life, which I
apprehended to be in the most immediate danger. They, at
length, consented, and I took off the left phalanx at the
articulation… [underlining added] 65
Surgeons looked to friends for consent for many reasons. One of those
reasons was the belief that patients would react badly to negative
information reducing the possibility of recovery. Another reason was that
the support and cooperation of family and friends was necessary in order
to maximize compliance with the treatment recommended by the surgeon.
Moreover, if the patient died, family and friends were less likely to pursue
vendetta against the surgeon if they had been involved in the decision to
proceed with surgery.
1760 - NEWSPAPER REPORT OF PATIENT REFUSAL
In 1760 the LONDON CHRONICLE reprinted an article from the
CRITICAL REVIEW about a translation of a book by the Austria physician
Anton von Störck (Antony Störck) (1731-1803) on medicinal hemlock. It
included a report of a case in which surgeons advised surgical removal of a
Charles White, An account of the successful treatment of a Lock'd Jaw,
and other spasmodic symptoms, supposed to have been occasioned by a
wound in the fourth finger of the left hand. Communicated to Dr. William
Hunter. By Charles White, surgeon to the Manchester Infirmary, in

65

Society of Physicians in London, MEDICAL OBSERVATIONS AND
INQUIRIES (London 1764), Vol. 2, 382, at 385 (Read Aug. 24, 1761).
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growth on the neck, but ”the patient would not consent” and left the
hospital. She was then successfully treated with hemlock pills. 66
All those involved in writing and reprinting the article apparently
did not find it unusual that consent was required before surgery.
1761 - WILLIAM HUNTER
In 1761, Dr. William Hunter read a paper to the Society of
Physicians of London about treatment of an aneurism. In 1764, the
Society published the paper in a book entitled MEDICAL OBSERVATIONS
AND INQUIRIES. Surgeons had advised a female patient to submit to an
operation for an aneurism that they feared might soon burst, taking her
life. She was reluctant and sought a second opinion from Hunter. He
explained his assessment of the case and advised her to do nothing unless
there was a considerable alteration:
She followed this advice rather than what had been given by
others, not from having a better opinion of it, but because it
promised a respite for some time, at least, from an operation
which was terrible to her imagination. 67
1761 - GIAMBATTISTI MORGAGNI
In 1769, a translation was published in London of a 1761
anatomy book by Giambattisti Morgagni (1682-1771), an Italian anatomist.
He discussed the difficulty in explaining surgery and securing consent to
surgery:
LONDON CHRONICLE, Sept. 4, 1760, 2, at 3. The case report appears in
Antony Störck, A SECOND ESSAY ON THE MEDICINAL VIRTUES OF
HEMLOCK (London 1761), Chapter 2, Case I, 2-4.
67
William Hunter, Further observations upon a particular species of
Aneurysm, in Society of Physicians of London, MEDICAL OBSERVATIONS
AND INQUIRIES (London: William Johnston 1764), Vol. II, 390, at 398
(Read Aug. 24, 1761).
66

MONOGRAPH #14 - Page 45 of 48

Yet you will cease to wonder, when you consider the different
fortune of so many different remedies in different ages, and not
only in different nations and climates, but in the same; and
especially those remedies which are of a cruel nature, and at the
same time of an uncertain event, as this is. The surgeons did not
want readiness, dexterity, or courage: but courage was rather
wanting to the patients, or their relations, or others who were
concern'd; as they consider'd, on the one hand, an operation
which was cruel in its appearance, and, on the other, the event,
which was often so unhappy, that to the common-people, and
persons ignorant of the medical art, those patients who died might
seem to have been kill'd by the method which was us'd in order to
save them: which consideration, I suppose, led them to with-hold
their consent from the operation…. 68
1762 - MEDICAL MUSEUM
In 1763, a book was published in London that included the report
of an October 1762 case that included the following:
However, being determined upon the operation, previous to it, I
informed my patient of the uncertainty of the event, and the
danger and difficulty which might ensue; and if I found it either
impracticable or impossible to extirpate the whole, he must
submit to the loss of his leg.

Giambattisti Morgagni, THE SEATS AND CAUSES OF DISEASES
INVESTIGATED BY ANATOMY (London: 1769), Vol. 3, Book IV,

68

132. For
background on Morgagni, see: Malcolm Nicholson, Giovanni Battista
Morgagni and eighteenth- century physical examination, in Christopher
Lawrence (ed.), MEDICAL THEORY, SURGICAL PRACTICE (Routledge:
London 1992), chapter 4, 101-134, at 132.
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Leaving himself wholly in my care, I performed the operation on
the 20th October, 1762. [underlining added] 69
1764 - THOMAS GATAKER
Many surgeons understood that they must accept patient refusal,
so they developed second-best alternatives for some who refused. It is
interesting, however, from a twentieth century perspective of informed
consent, that alternatives were not offered to all patients. The belief in the
superiority of surgery in the case that follows was so great that the
alternative was only offered after surgery was refused. In 1764, Thomas
Gataker, a surgeon at St. George’s Hospital, wrote:
There is, however, one circumstance, where the method of
extirpation by caustic may, it should seem, properly demand
consideration; and that is, where the fears of the patient, either
natural or artfully raised, are so great, as absolutely to prevent the
operation by incision being consented to, In this situation, there
may be sometimes no alternative, but to try the method of
extirpation by caustic, or to suffer the disorder to become
incurable, by any method. [underlining added] 70
1767 - PERCIVALL POTT
Percivall Pott described the initial reluctance of a patient to permit
removal of his testicle and his eventual consent.
THE MEDICAL MUSEUM: OR, A REPOSITORY OF CASES, EXPERIMENTS,
RESEARCHES, AND DISCOVERIES, COLLECTED AT HOME AND ABROAD.
... BY GENTLEMEN OF THE FACULTY. (London: 1763), Vol. 2, p. 16.
70
Thomas Gataker, ESSAYS ON MEDICAL SUBJECTS, ORIGINALLY
PRINTED SEPARATELY; TO WHICH IS NOW PREFIXED AN
INTRODUCTION RELATING TO THE USE OF HEMLOCK AND CORROSIVE
SUBLIMATE; AND TO THE APPLICATION OF CAUSTIC MEDICINES IN
CANCEROUS DISORDERS (London: R. and J. Dodsley 1764), xxvi. Thomas
69

Gataker (d. 1769) was a member of the Court of Assistants of the
Surgeon’s Company (1765-68).
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I told him, that I thought he had missed the most favourable
opportunity, by not submitting to the operation while the testicle
was small, smooth, and indolent; that some circumstances in his
general state and habit were unfavourable; but still, as, the
spermatic process was free, and as there was no great probability
that the testicle would ever again be easy, or cease to increase in
size until the spermatics should become diseased also, I thought it
was better to take the chance of the operation, than submit to that
certain misery which must attend the farther progress of the
disease.
The patient consented; the operation was performed;… 71
This selection of examples demonstrates that some physicians and
surgeons were aware of the need for consent, but that it was not a uniform
practice and not yet a standard in 1767.

Percivall Pott, A TREATISE ON THE HYDROCELE (London: L. Hawes,
W. Clarke and R. Collins 1767) (Second edition), 309 -310.
71

MONOGRAPH #14 - Page 48 of 48

MONOGRAPH #15

LITIGATION INVOLVING PRACTITIONERS IN
ENGLAND 1697-1800
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
One of the mysteries related to the Slatter case is why Slatter filed
the lawsuit. This may seem a strange question to twenty-first century
readers because medical malpractice lawsuits are now frequent. However,
malpractice cases were rare in England in the period before the Slatter
case. Only three medical malpractice cases have been identified in
England from 1700 to 1766. They remained rare through the remainder
of the eighteenth century.
The cases involving medical practitioners in the eighteenth
century were predominantly collection or libel suits or prosecutions for
quackery.

WERE THERE OTHER CASES THAT HAVE NOT
YET BEEN IDENTIFIED?
It is possible that there were additional suits that are not recorded
in existing or readily accessible sources.
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Legal treatises available during the period stated that physicians
and surgeons could be sued for malpractice. 1 They cited cases from the
fourteenth through seventeenth centuries. This use of old cases suggests
strongly that knowledgeable lawyers at the time of Slatter’s lawsuit were not
aware of other cases that could have been used as precedents. The three
pre-Slatter eighteenth century malpractice cases were not referenced in
legal treatises, so such cases apparently were not viewed as important for
practicing lawyers to know. There might be other such cases, but is
unlikely they would have been great in number, or lawyers would have
wanted to know how to litigate such cases and someone likely would have
written about them. The first eighteenth century medical malpractice case
cited in an eighteenth century English legal publication was, in fact, Slater
v. Baker and Stapleton.
If there were other pre-Slatter cases, it is surprising that they were
not reported in newspapers. 2 Today there are a surprising number of
eighteenth century British newspapers in searchable databases. On the one
hand, there are some gaps in the available newspapers, so some reports of
malpractice cases may not be accessible; on the other, there is no reason
to suspect that the periods of the gaps would have proportionally more of
such reports.
How did newspapers learn of malpractice suits? Did newspapers
have reporters tracking court dockets as they often do today? It is not
known how readily available lists of pending court cases were. We know
ATTORNEY’S COMPLEAT POCKET-BOOK (Fifth edition) (London: His
Majesty’s Law-Printer 1764), Vol. II, 113 & 120, is an example of a legal
book that provided lists of precedents and included lists for the
propositions that surgeons could be sued for neglect or for undertaking to
cure and failing to do so. No eighteenth century cases are in these lists.
2
For additional information about newspaper reporting of legal cases, see
James Oldham, Law reporting in the London newspapers, 31 AMERICAN
JOURNAL OF LEGAL HISTORY, 31:177 (1987).
1

MONOGRAPH 15 - Page 2 of 34

that some cases were reported in newspapers, but almost always after the
trial or court ruling. From the reports of the Slatter case, we can conclude
that they were based on information from someone who attended the trial.
We also know that when multiple newspapers reported on a case, they
used virtually the same wording, indicating that the reports were copied
and that there probably was only one person reporting.
Did the newspaper have a reporter at the trial or did some one
inform the newspaper of the case, perhaps even providing the report of
the details? It is possible that newspapers learned of suits only when one
of the parties chose to notify them. However, physicians and surgeons
would have little or no interest in publicity of malpractice cases. Due to the
vigorous pursuit of libel cases by some practitioners, plaintiffs may have
been reluctant to spread the word about their assertions of malpractice.
Still, civil trials were public, so even if the newspapers did not know
beforehand or attend the trial, it is likely that a report or at least rumor
would come from someone else in attendance. It is unlikely that there
were many medical malpractice trials that did not come to the attention of
newspapers.
When they came to the attention of newspapers, it is likely the
cases would be reported. The public generally held practitioners in low
esteem and reports of judgments against them would be considered
newsworthy. Thus, it is likely they would be reported if this could be done
in a way that would not expose the newspaper to liability for libel. The
reporting of the Slatter case illustrates how this was done. The defendant
practitioners were not named and were referred to as “esteemed.”
Two of the three pre-Slater eighteenth century malpractice cases
that have been found were reported in newspapers.
Many court records, other public records, judges’ notes, diaries,
letters, and other documents that could have mentioned cases may no
longer exist. Most of those that do exist have not been digitalized or even
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indexed for this period, so they are not searchable in available databases.
Occasionally scholarly reviews of such documents discover additional
cases. Two examples of such reviews that uncovered some of the cases
listed in this section are the research of English historian Catherine
Crawford and American lawyer James Oldham.
It is likely that future research will find additional medical
malpractice and other practitioner cases from this era. It is unlikely that
such discoveries will change the overall assessment that such cases were
uncommon.

WHY WERE MEDICAL MALPRACTICE CASES SO
RARE?
Professor Langbein, who is a American lawyer and English
barrister and Professor Emeritus of Law and Legal History at Yale Law
School, commented that two of the reasons for so few medical malpractice
and other tort cases in eighteenth-century England are (1) the
disqualification of parties from testifying since they were “often
indispensable to prove the case” and (2) the barring of suits if the patient
did not survive. Medical injuries often led to death. It was not until the
nineteenth century that England removed the barrier to testimony by
parties and permitted suits after death. 3
Another reason is that lawsuits were risky. Contingency fee
arrangements were not permitted. In America an attorney can contract to
take a case and be paid only from the amount won. As early as 1275,

Langbein’s comments appear in John H. Langbein, Historical
foundations of the law of evidence: A view from the Ryder sources, 96

3

COLUM. L. REV. 1160, 1179 (1996).
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England did not permit such arrangements. A contingency payment
arrangement was called champerty. 4
In addition, the losing party had to pay the costs of the suit for
both parties, including the reasonable attorney’s fees for both parties.
American’s call this the English rule. In America, attorney’s fees are
usually not assessed as costs, so all parties pay their own attorneys’ fees
except where this has been changed by statute or contract.
As was calculated in MONOGRAPH # 4, in Slater v. Baker, the
defendants were assessed about £76 for the costs of Slatter and the court
and the defendants paid about £64 for their own attorneys’ fees and costs.
If Slatter had lost he would have had to pay this £140. In addition he
would have to (and did) pay the costs that could not be assessed (e.g., the
cost of the special jury).
One commentator noted that another reason for the small
number of medical malpractice suits is that negligence actions against
physicians were “rarely successful.” 5

The original law against champerty was 3 Edw. 1, Cap. XXV (1275), in
STATUTES AT LARGE (London: Charles Bill 1706), 23. For more
information on champerty and maintenance in the 1760’s, see William
Hawkins, A TREATISE ON THE PLEAS OF THE CROWN (London: E.
Richardson & C. Lintot 1762), 249-258.
5
The comment about suits being “rarely successful” is from Charles
Markowitz, Medical standard of care jurisprudence as evolutionary
process: implications for managed care, YALE JOURNAL OF HEALTH
POLICY, LAW AND ETHICS, 2(1):5, 63 (2001), citing LAWS OF ENGLAND
(1920).
4
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WHY DID SLATTER SUE?
It will probably never be known why Slatter sued. The most likely
reasons were one or more of the following: (a) he had a temperament that
insisted on recourse when he felt wronged, (b) he had sufficient resources
to finance the suit, (c) he had consulted lawyers before and did so in this
case, (d) the lawyers he consulted advised him of a path that gave some
chance of succeeding, and (e) he had been a willing participant in a prior
scam. It is also possible that he had suffered financial reverses during his
convalescence and hoped to offset them by collecting damages in the suit.
As to his insistence on recourse, review the descriptions in
MONOGRAPH #18 of Slatters’ pursuit in 1757 of the absconding servant
John Carpenter; Slatter’s notice of separation from his wife in 1760;
Slatter’s insistence in 1764 that Thomas Prior publish an apology for
verbal abuse; and Slatter’s insistence in 1773 that William Watson publish
an apology for disrespectful words as a condition of dropping a lawsuit.
As to his financial ability to pursue the lawsuit, MONOGRAPH
#18 details four relevant facts. First, Slatter had been in business as an
oilman on Blackman street since 1749. Second, he was sufficiently wellestablished to be listed in city business directories as early as 1759. Third,
his business continued to run for the nine weeks spent with the Lathams.
Fourth, the Probate Court of Canterbury probated Slatter’s will. That
court probated wills only when the deceased had sufficient property.
As to contact with lawyers before the Slatter case,
MONOGRAPH #18 details that Slatter used John Fielding in his pursuit
of his absconding servant in 1757; and Slatter must have had the assistance
of an attorney in preparing the notice of separation that he posted
concerning his wife in 1760.
As to the availability of the legal strategy, Slatter’s attorneys may
have explained to him the tactic that was pursued in the case, making
Baker and Stapleton joint defendants so that neither could testify.
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As to his attitude toward scams, MONOGRAPH #18 details his
involvement from 1749 to 1757 in selling the proprietary medicines of the
Rev. Mr. Clendon.
It is possible that one factor contributing to the suit was financial
losses during the convalescence. There is a hint of possible financial
reverses from the fact that the poor tax that Slatter was assessed after his
injury was only half of the assessment before the injury. The poor tax was
a percentage of the value of the property occupied (leased or owned) and,
in some parishes, the value of personal property. Slatter’s neighbors did
not experience this reduction, so it was not due to a change in the tax rate.
Many parishes did not include personal property in their assessments. It is
not know whether St. George the Martyr parish did so. If it did so, three of
the possible explanations for the reduction in Slatter’s taxes are based on
the value of stock in trade. First, he had financial difficulties that reduced
the amount of his stock in trade. Second, he reduced his stock in trade as
part of a changed business model. Third, the parish stopped including the
value of the stock in trade in the assessment. This third option is unlikely
because it would have presumably resulted in reductions for some of the
neighbors who also had businesses. There are at least two other possible
explanations for the reduced tax. Fourth, something happened to his
house reducing its rental value. No evidence of this has been discovered.
Fifth, Slatter may have been granted a special adjustment in his assessment
or tax rate due to his disability. The parish had some discretion in
assessments, but it is not clear what the grounds were for exercising this
discretion. It is doubtful that discretion would be exercised without clear
financial need. The reason for the tax reduction remains a mystery. 6
The information about the poor tax and the assessment of Slatter is
derived from: rate books for St. George the Martyr Parish (located at the
Southwark Local Studies Library) [Slatter was charged 13s in May 1766
and 6s 6d in October 1766, while his neighbor at No. 67 Blackman Street,
Henry Burch, was charged 9s 9d in May and October and his neighbor at
No. 68, Giles Dibley, a butcher, was charged 14s 9d in May and October];
6
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There is one more possible impetus behind the suit that needs to
be considered. A theoretical alternative is that there was a conspiracy and
someone or some group encouraged the suit. At least one such conspiracy
had occurred near the beginning of the century. As discussed in
MONOGRAPH #13, it is known that the London College of Physicians
promoted a malpractice suit against Joannes Groenveldt when they were
unable to punish him directly.
Who may have wanted to discredit Thomas Baker? As discussed
in MONOGRAPH #11, there was competition for the position of surgeon
at London hospitals. Someone seeking an appointment as surgeon at St.
Thomas’s Hospital may have wanted to speed up Baker’s retirement. As
discussed I MONOGRAPH #12, the disagreement among the surgeons
at St. Thomas’s Hospital was so severe that it led to a hospital
investigation. One of the others involved in this dispute may have wanted
to remove or weaken Baker. As discussed in MONOGRAPH #10,
Thomas Baker was one of the surgeons who witnessed an experiment with
Peirce’s styptic and signed a statement of observing its successful use on an
animal. The king’s surgeons who opposed the styptic may have been
unhappy with his support.
In 1767 anyone trying to promote a lawsuit between others in
England could not help finance the suit. Financing someone else’s
litigation was called maintenance, which was a civil and criminal wrong.

Francis Const, THE LAWS RELATING TO THE POOR (London: A. Strahan
1807), vol. 1, 73-77 (statutes), 122-241 (ratable property); Thomas McKay,
A HISTORY OF THE ENGLISH POOR LAW (London: P. S. King & Son
1904) (Re-issue), Vol. III, 443-445 (stock in trade). seq.
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The prohibition of maintenance was removed from English law in 1967,
two hundred years after Slater v. Baker. 7
There is no evidence to support any conspiracy. It is not clear
how a malpractice verdict against Baker would have advanced the
supposed interests of any of these groups.
Moreover, the reasons personal to Slatter are sufficient to have led
to the suit without external encouragement from persons with other
agendas.

ENGLISH MALPRACTICE LITIGATION - 1697 TO
1800
To put Slater v. Baker into context, here are the eight malpractice
cases involving medical practitioners that have been located in English
courts for the period 1697 to 1800. 8
For more information on champerty and maintenance in the 1760’s, see
William Hawkins, A TREATISE ON THE PLEAS OF THE CROWN (London:
E. Richardson & C. Lintot 1762), 249-258.
8
There was a case in 1687 concerning treatment for fracture of a tibia and
fibula caused by a coach running down the plaintiff. There is no indication
the case involved consent issues. Mayor’s Court Interrogatories from
London give the details of suit by Susanna Levine contesting the bill of her
surgeon on the basis that his treatment was negligent. The surgeon was
John Browne. He was surgeon for St. Thomas’s Hospital, but the
treatment was not provided through the hospital. No record of the
outcome of the suit has been located. Thomas R. Forbes, The case of the
casual chirurgeon, YALE JOURNAL OF BIOLOGY AND MEDICINE, 51:583588 (1978). For additional background on Browne, see
K.F. Russell, John Browne, 1642-1702, a seventeenth century surgeon,
anatomist, and plagiarist, BULL. HISTORY. MED., 33(5):393-414 (Sep.Oct. 1959) & 33(6), 503-522 (Nov.-Dec. 1959).
7
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The 1697 case in which Dr. Groenvelt was sued, but prevailed, is
discussed on MONOGRAPH #13. The remaining seven cases are
summarized in the following table. 9
Medical malpractice cases
Year

Case name

Type of
practitioner

Type of Case

Outcome

1740

Fielding v.
Wilkie
Biker v.
Morley
Edwards
and wife v.
Johnson

Surgeon

Loss of sight

Physician

1754

Maddox v.
Morley

Physician

1767

Slater v.
Baker &
Stapleton
Harris v.
Worsley

Surgeons

Seduction of
patient
Unskillful
treatment of
wound on
finger
Nonattendance at
delivery
Disuniting of
callus of
broken leg
Misdiagnosis
of swollen
limb as
fractured

Damages
awarded
For
defendant
For
defendant

Herbert v.
Raynes

Surgeon

1740
1753

1773

1777

9

Surgeon

Surgeon

Misdiagnosis
& improper
treatment of

Damages
awarded
Damages
awarded
Damages
awarded - 2
guineas
Damages
awarded 100 guineas

ADDENDUM 1 contains the sources of information about these cases.
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1777

Wood v.
Samuel C.

Surgeon

hydrocele
Laceration of
uterus during
surgery

Unknown

The only other discussion of medical malpractice that has been
located in an English nominate report in the eighteenth century was in
Shiells and Thorne v. Blackburne. The case involved the seizure of a
parcel by customs. A general merchant undertook to enter a parcel for
exportation for another merchant along with his own and made a mistake
that led to the seizure of both parcels. The court found the merchant who
made the mistake not liable to the other because he was not a professional
with implied skill, he had taken the same care of his parcel and had not
been paid for his undertaking.
Justice Heath is reported to have said:
The Defendant in this case was not guilty either of gross
negligence or fraud; he acted bona fide. If a man applies to a
surgeon to attend him in a disorder, for a reward, and the surgeon
treats him improperly, there is gross negligence, and the surgeon
is liable to an action; the surgeon would also be liable for such
negligence, if he undertook gratis to attend a sick person, because
his situation implies skill in surgery; but if the patient applies to a
man of a different employment or occupation for his gratuitous
assistance, who either does not exert all his skill, or administers
improper remedies to the best of his ability, such person is not
liable. It would be attended with injurious consequences, if a
gratuitous undertaking of this sort should subject the person who
made it, and who acted to the best of his knowledge, to an action. 10
10

Shiells and Thorne v. Blackburne, 1 HB 158, 126 Eng. Rep. 94 (1789).
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The next nominate report that dealt with a medical malpractice
case was not until the next century. Seare v. Prentice was decided in
1807. 11
OTHER CIVIL LITIGATION IN ENGLAND INVOLVING
PRACTITIONERS - 1700-1799
Physicians, surgeons, apothecaries and other practitioners were
involved in many other kinds of legal suits during this period. Almost all
of the suits related to collection of fees or libel or perjury. Over eighty
such cases have been identified. They demonstrate that practitioners were
not isolated from the legal process. It was only medical malpractice suits
that were rare. Here is a table of the cases that have been identified: 12
Non-malpractice cases 1700-1799
Year

Case name

Type of
practitioner

Type of Case

Outcome

1701

Humphrey v.
Courtney

Apothecary

Unknown

1706
1706

Brown v.
Cary
Unnamed

Doctor of
physic
Unnamed

Collection &
Countersuit for
addicting wife
Collection

Lord Keeper
ordered released

1709

Inhabitants

Surgeon

Wrongfully
detained as
lunatic in
private asylum
Collection

11
12

Unknown

Quashing order

Seare v. Prentice, 8 East. 348, 103 Eng. Rep. 376 (1807).

ADDENDUM 2 contains the sources of information about these cases.
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1709

of St. Paul
and
Farringdon
Tutty v.
Alewin

Apothecary

Libel

1711

R. v. Gately

Surgeon

Apprenticeship

1715

R. v. Dr.
James
Newton

Keeper of
Madhouse

1718

Mrs. Clark’s
case

1718

Harris v. Lee

Action to
release
from
detention
Physicians
and
surgeons

Conspiracy to
defraud by
keeping in mad
house when
sane
Wrongfully
detained as
mad

1722

R. v.
Bickerton
Calton v
Weldon

1726

that parish pay
for cure of sick
poor person
Ruling that suit
could be pursued
(“action lies”)
Could not award
apprentice
discharge for
failure to train;
Justices have
power only over
trades listed in
statute; surgery
not listed
Convicted by
jury

Released as sane

Physician

Lender of
money to pay
for services
sued trustees to
be repaid
Libel

Wife can
contract for
medical care;
repayment
ordered
Left to grand jury

Physician

Collection

Settled on
recommendation
of censors of
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1727

Lacy v. St.
Andre

Surgeon

1728

Overseers of
the Poor of
Colbitch

Surgeon

1729

Cornu v.
Beavis

Physician

Collection

1729

St. Andre v.
Madin
Barclay
Unnamed
Quaker
doctor

Surgeon

Libel

Physician
Surgeon

Collection
Collection for
cure of finger

Unknown
Dismissed
because he was
not a Regular
Surgeon

Inhabitants
of
Woodsterton
Unnamed
surgeon v.

Surgeon

Collection for
care of poor
person
Assault,
imprisonment

Challenge to
order of payment
unsuccessful
Surgeon awarded
wages and

1733
1733

1733
1735

Surgeon

Master of
Bagnio sought
reimbursement
of amounts
paid for
lodging, diet
and expenses
of Rabbit
Woman
Collection for
care of poor
person

College of
Physicians
Surgeon ordered
to pay 56 l. 14 s.
10 d.
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Quashed order
to pay; court did
not have
authority to
order payment
Suit dropped at
insistence of
College of
Physicians
Nonsuited

Ship master
1735

refusal to pay
wages
Assault and
imprisonment

damages for
assault
Surgeon awarded
damages
Settled with
payment by
physician
Refusal to issue a
criminal
information
In follow-up,
private case the
defense prevailed
Defendant guilty

Unnamed
surgeon v.
Ship
commander
Nourse v.
Schomberg

Surgeon

Surgeon v.
physician

Assault

1735

King v.
Roberts

Libel

1735

Ward v.
Unnamed
apothecary
King v.
Publisher of
Grub Street
Journal

Seller of
Ward’s pill
and drop
Seller of
Ward’s pill
and drop
Unspecified
[related to
death of
Samuel
Gray after
use of
Ward’s
drop and
pill]
Apothecary

Collection for
cutting two
warts

Verdict for
defendant

Verdict for
plaintiff set aside;
too few jurors
Voluntary
nonsuit after five

1735

1737

Libel
Libel [suit
pursuant to
information
granted on suit
of William
Walker]

1738

Unnamed
apothecary v.
Unnamed
gentleman

1745

Russell v.
Ball

Practitioner

Collection

1749

Unnamed
surgeon v.

Surgeon

Defamation
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1750
1751

1751
1752

1752

1753

1753

1753

surgeon
R. v. Wright
Unnamed
apothecary v.
executor of
usurer
Turner v
Allen
Dr.
Thompson v.
unnamed
apothecary
Baron von
Solendahl v.
Dr. Hampe

Unspecified
Apothecary

Challenge
forcing into
madhouse
Collection

hour hearing
Affidavit of
patient’s wife
admissible
Referred to
arbitration

French
strolling
doctor
Physician

Collection

Doctor awarded
reduced amount

Libel

Physician
awarded
damages

Physician

Collection
from estate of
deceased
patient
Assaulted while
treating patient
in a workhouse

Not entitled to
compel inventory
of estate

Unnamed
surgeon v.
Unnamed
apothecary
Samuel Lee
v. John
Ranby

Surgeon

Surgeon

Libel

Terminated by
withdrawing a
juror

Unnamed
surgeon v.
Unnamed
Journeyman
Taylor

Surgeon

Collection
action after
defendant
refused to
permit excision
from tongue of

Verdict for
plaintiff
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Surgeon awarded
damages

Surgeon

wife
Collection

Surgeon

Libel

Lee awarded
£100

1754

Clarke v.
Jackson
Samuel Lee
v. John
Ranby
Samuel Lee

Surgeon

Acquitted

1755

Anonymous

Surgeon

1756

Samuel Lee
v. Unnamed
Greenwich
physician
Samuel Lee
v. Charles
Allen
Tousand
Felix Urvoy
v. Rogers
Charles
Hales v. Carr

Surgeon

Perjury charge
against William
Mitchell
Collection Scandalous
pleading
Libel

Surgeon

Libel

Lee awarded £80

Practitioner

Collection

For patient

Surgeon

Collection

Hales awarded
£600

1761

R. v
Turlington

Madhouse
keeper

Habeas corpus

1761

Tousand
Felix Urvoy

Practitioner

Perjury for his
testimony in a
collection
action

1762

R. v. Clarke

Madhouse

Habeas Corpus

Ordered to
release Mrs.
D’Vebre
Urvoy convicted;
pardoned upon
agreeing to serve
in the army in
America
Refused to order

1754
1754

1757
1759
1760
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For surgeon

Exemplary costs
awarded
Lee awarded £50

keeper

1762

Hiccox v.
Proud

Apothecary

Collection

1763

Surgeon

Collection
action

Madhouse
keeper

Unjust
detention

1764

Samuel Lee
v. Estate of
Lord
Melcombe
Unnamed
gentleman v
Unnamed
madhouse
keeper
Samuel Lee

Surgeon

1765

Samuel Lee

Surgeon

1766

Unnamed
Surgeon v
Unnamed
shopkeeper

Surgeon

Alleged perjury
by witness
against Lee
Prosecuted for
perjury by Mrs.
Leckie (Lord
Melcombe’s
widow)
Selling
patented
medicine
without
authorization

1763
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patient brought
to court when
physician
affidavit states
she was actually
insane
Nonsuited
because services
provided without
charge in
anticipation of
legacy
Awarded amount
that defendants
had deposited in
court
Outcome not
located

Prosecutor
dropped
indictment
Convicted

Nonsuited

1767
1767
1767
1768

Unnamed
surgeon
Unnamed
surgeon v.
Ship captain
Watson v.
Turner
R. v. Dr.
Askew

Surgeon
Surgeon
Apothecary
Physician

Collection for
training distiller
For beating &
confinement
during voyage
Collection for
cure of pauper
Admission to
College of
Physicians

1769

Greenough v. Apothecary
Unnamed
chymist

1770
1770

Jay v. Lambe
John Norton

Physician
Practitioner

1771

R. v. College
of Physicians

Physician

1771

Unnamed
quack doctor
Reid v.
Brand
Bromfield v.
Wilson

Practitioner

Counterfeiting
“Pectoral
Lozenges of
Tole” and
selling under
Greenough’s
name
Collection
Selling
spurious
medicine
Licentiate
sought
mandamus to
be made fellow
Defrauding

Surgeon

Libel

Surgeon

Collection

King v.

Madhouse

Challenge to

1772
1772
1772
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For defendant
Surgeon awarded
£90
Oversees
ordered to pay
Denied
mandamus to
compel
admission
Plaintiff awarded
damages

For physician
Damages
awarded to
plaintiff
Mandamus
denied
Settled
Damages to
surgeon
Amount
demanded
awarded
Fine for

Coate;
Coate’s Case
Samuel Lee
v. Brand
Samuel Lee
v. Brand

keeper

confinement

Surgeon

Libel

Surgeon

Libel

1777

Unnamed

Practitioner

1777

Greenough v. Apothecary
Lamberton

Action on note
(promise to
pay) from
patient
Counterfeiting
“Pectoral
Lozenges of
Tole” and
selling under
Greenough’s
name

1777

Hayes v
Broker

Surgeon

1778

Surgeon

1778

Lord v.
Rupille
Unnamed

Action on
insurance
policy to pay
for proof
Chevalier DEon was
female
Collection

Oculist

Collection

1781

Dr. Smith’s

Physician

Collection -

1773
1774
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improper
confinement
Lee awarded
£100
Settled with
public apology
by Brand and
payment of costs
For defendant
patient
Plaintiff awarded
damages

Awarded £700

For defendant
patient
Refund ordered
on no cure- no
pay contract
House of

case

1787

Unnamed

Apothecary

sought
payment for
services in
public prisons
Collection

1787

Pickford v.
Gutch

Physician

Libel

1789

Poitiers v.
Grant
Ward v. Hall

Surgeon

Collection

Surgeon

Libel

1790

Priestly v.
Wilkinson

Practitioner

Collection
from executors
on annuity
from patient

1790

Ashton v.
Walford
Aston v.
Perry
Kannen v.
M’Mullin

Midwife

Libel

Midwife

Libel

Apothecary

Collection

1791

Chorley v.
Bolcot

Physician

Collection

1791
1792

Byar v. Atkin
Humpidge v.
Hogarth &
Rowley
(Executors
for Sharpe)

Surgeon
Surgeon &
Apothecary

Collection
Collection for
medicines

1789

1791
1791
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Commons voted
payment
Plaintiff awarded
part payment
Physician
awarded
damages
Surgeon awarded
reduced amount
Surgeon awarded
damages
For defendants

Midwife awarded
£60
Midwife awarded
1 shilling
Apothecary
awarded reduced
amount
Ruling that
physicians cannot
sue for their fees
For defendant
For defendants
[surgeon
probably
received £150
deposited in

1793

Ryan v.
Wallace

Physician

Collection

1793

Davis v.
Mason

Surgeon

1795

Scarman v.
Castell

1796

Buchan v.
Swainson
Barron v.
Sees
Allen v.
Allen et al.

Surgeon
and
apothecary
Physician

Action on
bond not to
compete
Collection

1797
1797

Surgeon
(quack)
Keeper of
madhouse

court]
Nonsuited when
witness
disqualified
Bond enforced

Libel

Awarded
requested
amount
For defendant

Collection

For defendant
For defendant

1797

King v.
President
and College
of Physicians

Physician

1798

Hobbs v.
White

Surgeon

Assault and
false
imprisonment
Licentiate
sought
mandamus to
be tested to
become a
fellow
Collection

1798

Blizard v.
Bensusan

Surgeon

Collection

1798

Blatherworth
v. Vochez

Surgeon

Collection and
challenge to
termination of
contract to care
for prisoners;
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Mandamus
denied; Byelaws
upheld

Surgeon awarded
amount
requested
Surgeon awarded
amount
requested
Submitted to
arbitration

1799

Dr. Moises v.
Dr.
Thornton

Physician

allegation of
negligent care
Evidentiary
ruling
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Diploma under
seal is not
evidence entitled
to degree

ADDENDUM 1
SOURCES OF MEDICAL MALPRACTICE CASES IN TABLE
Fielding v. Wilkie (King’s Bench 1740) - Catherine Crawford,
Patients’ rights and the law of contract in eighteenth-century England,
SOCIAL HISTORY OF MEDICINE, 13:381, 403(2000) [citing Public Record
Office, KB 125.147/453]; Memoirs of Sir John Fielding, HIBERNIAN
MAGAZINE, OR, COMPENDIUM OF ENTERTAINING KNOWLEDGE
(London), (Dec. 1774), 730, at 731-73.
Biker v. Morley (King’s Bench 1740) - Catherine Crawford, supra,
at 403-404 [citing THE TYRAL BETWEEN J.G. BIKER, PLAINTIFF; AND M.
MORLEY, DOCTOR OF PHYSIC, DEFENDANT, FOR CRIMINAL
CONVERSATION WITH THE PLAINTIFF’S WIFE; ON TUESDAY THE 30TH
OF JUNE, AT GUILDHALL, LONDON (Second edition) (London: J.
Huggonson 1741); DAILY GAZETTEER (London), 3 July 1741.
Edwards and wife v. Johnson (Common Pleas 1753) - Read’s
Weekly Journal or British Gazetteer (London), July 21, 1753.
Maddox v. Morley (King’s Bench 1754) - Catherine Crawford,
supra, at 404-406 (2000) [citing Public Advertiser, 4 March 1754, 2a and
THE TRIAL OF A CAUSE BETWEEN RICHARD MADDOX, GENT.
PLAINTIFF, AND DR. M___Y, DEFENDANT, PHYSICIAN AND MANMIDWIFE … AT GUILDHALL, LONDON, MARCH 2, 1754 (London: H.
Jeffreys & C. Sympson 1754)]; WHITEHALL EVENING POST OR LONDON
INTELLIGENCER, 9 Mar. 1754.
Slater v. Baker & Stapleton (Common Pleas 1767) - See the rest
of this book.
Harris v. Worsley (Hertford Assizes 1773) - Catherine Crawford,
supra, at 397 & 404-406 (2000) [citing James Oldham, THE MANSFIELD
MANUSCRIPTS AND THE GROWTH OF ENGLISH LAW IN THE
EIGHTEENTH CENTURY (Chapel Hill NC: Univ. of North Carolina Press
1992), Vol. 2, 1129-1131].
Herbert v. Raynes (King’s Bench 1777) - Catherine Crawford,
supra, at 390 & 404 (2000) [citing notes of Lord Mansfield to Thomas
Herbert v. William Raynes, Middlesex, 15 February 1777, notebook no.
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480]; GAZETTEER AND NEW DAILY ADVERTISER (London), 26 Feb.
1777 [detailed account of case].
Wood v. Samuel C. (1777) - Catherine Crawford, supra, at 403404 (2000); John Wentworth, A COMPLETE SYSTEM OF PLEADING
(London: G.G. and J. Robinson 1798), Vol. 8, 416 [Declaration against
defendant].
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ADDENDUM 2
SOURCES OF NON-MALPRACTICE CASES IN TABLE
Humphrey v. Courtney (King’s Bench 1701) - Catherine
Crawford, supra, at 399-400(2000) [citing Public Records Office,
E112/712, suit 2020)
Brown v. Cary (1706) - John Lilly, A Collection of Modern
Entries (London 1791), Vol. 1, 25.
Unnamed person wrongfully detained as lunatic in private asylum
(Lord Keeper 1706) - Review of the State of the English Nation, June 8,
1706)
Inhabitants of St. Paul and Farringdon (1709) - Reported case Fortesque 313, 92 Eng. Rep. 867 (1709).
Tutty v. Alewin (King’s Bench 1709) - Reported case - 11 Mod.
222, 88 Eng.Rep. 1002 (K.B. 1709).
R. v. Gately (King’s Bench 1711) - Reported case - 5 Mod. 138141, 87 Eng. Rep. 569 (case 67) (K.B. 1711); summary in 3 New
Abridgement of Law by a Gentleman of the Middle Temple 550 (1740)
R. v Dr. James Newton (Kings Bench 1715) - James Newton, A
FULL AND TRUE ACCOUNT OF THE WHOLE TRYAL, EXAMINATION, AND
CONVICTION OF DR. JAMES NEWTON, WHO KEEPS THE MAD HOUSE AT
ISLINSTTON [SIC], FOR VIOLENTLY KEEPING AND MISUSING OF
WILLIAM ROGERS, ... BY HIS WIFE'S ORDERS (London: Benson 1715).
Mrs. Clark’s Case (King’s Bench 1718) - Mrs. Clark’s Case
(London: J. Roberts 1718) [Second edition]; THE TRUE CASE OF MRS.
CLERKE, SET FORTH BY HER BROTHERS (London: John Morphem 1718)
[response to above pamphlet].
Harris v. Lee (Chancery 1718) - Reported case - 1 P. Wm. 482,
24 Eng. Rep. 482 (Chancery 1718). “P. Wm” is an abbreviation for
PEERE WILLIAM'S REPORTS.
R. v. Bickerton (King’s Bench 1722) - Reported case - 1 Strange,
498, 93 Eng. Rep. 659 (K.B. 1722); Gentleman of the Inner Temple, A
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DIGEST OF THE LAW CONCERNING LIBELS (London: William Hallhead
1778), 89.
Calton v Weldon (1726) - Catherine Crawford, supra, at 387
(2000).
Lacy v. St. Andre (Common Pleas 1727) - BRITISH JOURNAL
(London), 20 May 1727; DAILY JOURNAL (London), 20 May 1727;
PARKER’S PENNY POST, May 22, 1727. “Rabbit woman” claimed to have
given birth to rabbits. King’s surgeon St. Andre was taken in by the fraud.
She was brought to London to be observed and stayed at the Bagnio. See
The curious case of Mary Toft, University of Glasgow (Aug. 2009), posted
at http://special.lib.gla.ac.uk/exhibns/month/aug2009.html.
Overseers of the Poor of Colbitch (1728) - Reported case - 1
Barn. K.B., 94 Eng. Rep. (K.B. 1728).
Cornu v. Beavis (1729) - Catherine Crawford, supra, at 387
(2000).
St. Andre v. Madin (King’s Bench 1729) - LONDON EVENING
POST, 26-28 June 1729; FOG’S WEEKLY JOURNAL (London), 5 July 1729.
Rev. Madin was accused of writing a letter to Mrs. Molyneux charging St.
Andre with unfair practice in the care of her husband in his last illness. St.
Andre married Mrs. Molyneau in 1730. D’Arcy Power, St. Andre,
Nathanael, DICTIONARY OF NATIONAL BIOGRAPHY, 50:119-120).
Barclay (1733) - Catherine Crawford, supra, at 392, note 52
(2000).
Unnamed Quaker doctor (Marshalsea Court Southwark 1733) THE POLITICAL STATE OF GREAT BRITAIN (London), July 1733, 18-19;
READ WEEKLY JOURNAL OR BRITISH GAZETTEER (London), 30 June
1733, 2 [“doctor” had child patient imprisoned for several weeks; officer
who arrested child taken into custody].
Woodsterton (King’s Bench 1733) - Reported case - The King
and the Inhabitants of Woodsterton, 2 Barn. K.B. 247, 94 Eng. Rep. 478
(K.B. 1733)
Unnamed surgeon v. Ship master (1735) - LONDON EVENING
POST, 27 Feb. - 1 Mar. 1735.

MONOGRAPH 15 - Page 27 of 34

Unnamed surgeon v. Ship commander (King’s Bench 1735) GENERAL EVENING POST (London), 26-28 June 1735.
Nourse v. Schomberg (King’s Bench 1735) - GENERAL EVENING
POST (London), 20-22 May 1735; LONDON EVENING POST, 24-27 July
1735.
King v. Roberts (King’s Bench 1735) [Joshua Ward libel case
against the owner of the Grub Street Journal] - A Gentleman of the
Middle Temple [Matthew Bacon], A NEW ABRIDGMENT OF THE LAW
(London: E. and R. Nutt, and R. Gosling 1740), Volume 3, 492 [Court
exercised its discretionary power not to grant an information where it
would be a discouragement to learned inquiries]; GRUB STREET JOURNAL
(London), 14 Aug. 1735; Edward Irving Carlyle, Ward, Joshua,
DICTIONARY OF NATIONAL BIOGRAPHY, 59:326-328.
[But see King v. Publisher of Grub Street Journal (1737) below].
Ward v. Unnamed apothecary (Common Pleas 1735) - GRUB
STREET JOURNAL (London), Aug. 14, 1735;LONDON COUNTRY
JOURNAL, 16 Aug. 1735, 2 [suit filed]; Edward Irving Carlyle, Ward,
Joshua, DICTIONARY OF NATIONAL BIOGRAPHY, 59:326-328 [Ward’s
suit was unsuccessful].
King v. Publisher of Grub Street Journal (King’s Bench 1737) DAILY POST (London), 5 Mar. 1737; LONDON EVENING POST, 3-5 Mar.
1737, 1; COMMON SENSE AND THE ENGLISHMAN'S JOURNAL (London),
12 Mar. 1737; GRUB-STREET JOURNAL, 16 Jan. 1735 (No. 264), 1-2.
Unnamed apothecary v. Unnamed gentleman (Common Pleas
1738) - LONDON EVENING POST, 2-5 Dec. 1738.
Russell v. Ball (King’s Bench 1745) - Reported case - Barnes, 455,
94 Eng. Rep. 1001 (K.B. 1745).
Unnamed surgeon v. surgeon (King’s Bench 1749) - GENERAL
ADVERTISER (London), 27 Dec. 1749, 2.
R. v. Wright (King’s Bench 1750) - Court of King’s Bench.
SESSIONS CASES ADJUDGED IN THE COURT OF KING’S BENCH, CHIEFLY
TOUCHING SETTLEMENTS, FROM THE LATTER END OF QUEEN ANNE’S
REIGN TO THE PRESENT TIME: WITH TWO TABLES, (London; Henry
Lintot 1750), 243-24.
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Unnamed apothecary v. executor of usurer (King’s Bench 1751) DAILY ADVERTISER (London), 6 July 1751, 1.
Turner v Allen (York Assize 1751) - WHITEHALL EVENING
POST OR LONDON INTELLIGENCER, 1-3 Aug. 1751; GENERAL EVENING
POST (London), 1-3 Aug. 1751; OLD ENGLAND OR THE NATIONAL
GAZETTE (London), 3 Aug. 1751.
Dr. Thompson (King’s Bench 1752) - LONDON EVENING POST,
18-21 Apr. 1752; LONDON MAGAZINE, OR GENTLEMAN’S MONTHLY
INTELLIGENCER, April 1752, 191
Baron von Solendahl v. Dr. Hampe (Prerogative Court 1752) Reported case - 1 Lee 102, 161 Eng. Rep. 40 (1752).
Unnamed surgeon v. Unnamed apothecary (King’s Bench 1753) OLD ENGLAND’S JOURNAL (London), 24 Feb. 1753.
Samuel Lee v. John Ranby (#1) (1753) - OLD ENGLAND’S
JOURNAL (London), 3 Mar. 1753.
Unnamed surgeon v. Unnamed journeyman taylor (Court at
Guildhall 1753) - DAILY ADVERTISER (London), May 12, 1753.
Clarke v. Jackson (King’s Bench 1754) - Catherine Crawford,
supra, at 384-385 (2000) [citing London, Lincoln’s Inn Library,
SHORTHAND NOTES OF SIR DUDLEY RYDER, transcribed by K.L. Perrin
(1973), document 12, p. 14; Clarke v. Jackson, 30 May 1754].
Samuel Lee v. John Ranby (#2) (Common Pleas 1754) WHITEHALL EVENING POST OR LONDON INTELLIGENCER, 23-26 Feb.
1754.
Samuel Lee perjury charge against Mitchell (King’s Bench 1754) William Mitchell, THE TRIAL OF WILLIAM MITCHELL, SURGEON, FOR
PERJURY (London: R. Baldwin 1754); XXIII. The Trial of William
Mitchel, surgeon, for perjury, MONTHLY REVIEW OR LITERARY
JOURNAL, 11:396 (1754).
Anonymous (Common Pleas 1755) - Reported case - 2 Wils. 20,
95 Eng. Rep. 663 (CB 1755) [Scandolous in collection action to state in
pleadings it was for curing defendant of the foul disease].
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Samuel Lee v. unnamed Greenwich physician (Common Pleas
1756) - LONDON EVENING POST, July 20, 1756; GAZETTEER AND
LONDON DAILY ADVERTISER, 28 July 1756.
Samuel Lee v. Charles Allen (Common Pleas 1757) - LONDON
CHRONICLE, 19-21 July 1757; LONDON EVENING POST, July 14-16,
1757. Lee used this and two other libel verdicts in advertisements asserting
the efficacy of his cure for ruptures, e.g. GAZETTEER AND LONDON
DAILY ADVERTISER, 21 Jan. 1772.
Urvoy v. Rogers (King’s Bench 1759) - Catherine Crawford,
supra, at 389-391 (2000); see GAZETTEER AND LONDON DAILY
ADVERTISER, 17 Feb. 1759, for an Urvoy advertisement.
Charles Hales v. Carr (Common Pleas 1760) - LONDON
CHRONICLE, 4-6 Mar. 1760, 4. Hales bragged about this outcome in his
advertisements, e.g., PUBLIC ADVERTISER (London), 18 Feb. 1762, 4;
GAZETTEER AND LONDON DAILY ADVERTISER, 12 Jan. 1764; LLOYD’S
EVENING POST (London), 24-27 Aug. 1765.
Turlington (King’s Bench 1761) - reported case - Rex v.
Turlington, 2 Burr. 1115, 97 Eng. Rep. 741 (K.B. 1741).
Tousand Felix Urvoy (1761) - ST JAMES CHRONICLE OR THE
BRITISH EVENING POST, 24 Oct. 1761 [sentenced to transportation for
seven years]; LONDON CHRONICLE, 27-30, 1762 [pardoned]
Clarke (King’s Bench 1762) - reported case - Rex v. Clarke, 3
Burr. 1362, 97 Eng. Rep. 875 (K.B. 1762).
Hiccox v. Proud (Staff. Lent. Assizes 1762) - Isaac ‘Espinasse, A
DIGEST OF THE LAW OF ACTIONS AND TRIALS AT NISI PRIUS (London
1798), Vol. 1, 87 [from Wilmot MSS].
Samuel Lee v. Estate of Lord Melcombe (King’s Bench 1763) LLOYD'S EVENING POST AND BRITISH CHRONICLE (London), 18-21
Dec. 1763, 1; MONTHLY MAGAZINE, OR GENTLEMEN’S MONTHLY
INTELLIGENCE (London), Feb. 1763, 103.
Unnamed gentleman v. Unnamed madhouse keeper (Common
Pleas 1763) - LLOYD’S EVENING POST (London), 14-16 Nov. 1763.
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Samuel Lee (King’s Bench 1764) - GAZETTEER AND NEW DAILY
ADVERTISER, 11 June 1764; LLOYD’S EVENING POST (London), 8-11
June 1764.
Samuel Lee (1765) - Lloyd Charles Sanders, PATRON AND
PLACE-HUNTER: A STUDY OF GEORGE BUBB DODINGTON, LORD
MELCOMBE (J. Lane 1919) [citing R.O. State Papers Dom. Home Office
Papers, Secretary Conway to Lord Mansfield, December 28, 1765.] Lee
applied for a pardon and Mrs, Leckie’s husband filed opposition to the
pardon. CALENDAR OF HOME OFFICE PAPERS OF THE REIGN OF
GEORGE III: 1760-1775; PRESERVED IN HER MAJESTY'S PUBLIC RECORD
OFFICE, (London: Longman & Company and Triibner & Company,
1878), Volume 1, 499, 642, 644, 675 [John Burland was counsel on behalf
of Lee]. The outcome of the quest for pardon has not been located.
Unnamed surgeon v. unnamed shopkeeper (Common Pleas
1766), GAZETTEER AND NEW DAILY ADVERTISER (London), 7 June
1766.
Unnamed surgeon (Common Pleas 1767) - LONDON EVENING
POST, 19-22 Dec. 1767.
Unnamed surgeon v. Ship captain (King’s Bench 1767) LONDON EVENING POST, 19-22 Dec. 1767.
Watson v. Turner (Exchequer 1767) - Francis Buller, AN
INTRODUCTION TO THE LAW RELATIVE TO TRIALS AT NIS PRIUS
(London: W. Strahan & W. Woodfall 1785), 281.
Askew (King’s Bench 1768) - reported case - Rex v. Dr. Askew, 4
Burr. 2186, 98 Eng. Rep. 139 (K.B. 1768).
Greenough (King’s Bench 1769) - LONDON CHRONICLE, 12-14
Dec. 1769. Greenough referred to the successful lawsuit in his ads, e.g.,
LONDON EVENING POST, 12-14 Mar. 1772.
Jay v. Lambe (King’s Bench 1770) - LONDON EVENING POST, 10
July 1770, 3; PUBLIC ADVERTISER (London), 12 July 1770, 2; PUBLIC
ADVERTISER (London), 17 July 1770, 2; letter to the editor from Lambe,
LLOYD’S EVENING POST, 8-10 Aug. 1770, 3; letter to the printer, PUBLIC
ADVERTISER (London), 13 Aug. 1770, 1. Sir James Jay was the brother of

MONOGRAPH 15 - Page 31 of 34

American statesman John Jay. He spied for the Americans and invented
an invisible ink that he used to send messages.
John Norton (Common Pleas 1770) - INDEPENDENT
CHRONICLE (London), 16-18 May 1770.
Rex v. College of Physicians (King’s Bench 1771) - Reported case
- 5 Burr. 2740, 98 Eng. Rep. 437 (K.B. 1771).
Unnamed quack doctor (Shadwell magistrate 1771) - LONDON
EVENING POST, 28 Nov. 1771.
Reid v. Brand (King’s Bench 1772) - MIDDLESEX JOURNAL OR
CHRONICLE OF LIBERTY (London), 11-13 June 1772, 1; PUBLIC
ADVERTISER (London), 12 June 1772, 2.
Bromfield v. Wilson (King’s Bench 1772) - Catherine Crawford,
supra, at 385 (2000) [citing Oldham, MANSFIELD MANUSCRIPTS, vol. 1,
p. 304-5]
Coates (King’s Bench 1772) - Reported cases - King v. Coates,
Lofft. 73, 98 Eng. Rep. 539 (K.B. 1772); Coate’s case, Lofft. 78, 98 Eng.
Rep. 542 (K.B. 1772).
Samuel Lee v. Brand (1773) - LLOYD’S EVENING POST
(London), Mar. 5-8, 1773; MORNING CHRONICLE AND LONDON
ADVERTISER, Mar. 6, 1773; LONDON EVENING POST, Mar. 25-27, 1773.
Brand was a competing truss maker.
Samuel Lee v. Brand (1774) - MIDDLESEX JOURNAL AND
EVENING ADVERTISER, 22-24 March 1774.
Unnamed (King’s Bench 1777) - Catherine Crawford, supra, at
406 (2000) [citing GAZETTEER AND NEW DAILY ADVERTISER, 18 June
1777].
Greenough v. Lamberton (King’s Bench 1777) - MORNING POST
AND DAILY ADVERTISER (London), 23 Dec. 1777.
Hayes v. Broker (Kings Bench 1777) - London Chronicle, 1-3
July 1777.
Lord v. Rupille (King’s Bench 1778) - Catherine Crawford, supra,
at 384 (2000) [citing Oldham, MANSFIELD MANUSCRIPTS, Vol. 1, 336.
Unnamed (1778) - Catherine Crawford, supra, at 388-389 (2000)
[citing GAZETTEER AND NEW DAILY ADVERTISER, 15 July 1778, 2d].
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Dr. Smith’s case (House of Commons 1781) - MORNING
CHRONICLE AND LONDON ADVERTISER, 17 May 1781.
Unnamed (King’s Bench 1787) - Catherine Crawford supra, at
397 (2000) [citing THE TIMES, 16 June 1787, 3c].
Pickford v. Gutch (Dorchester Assizes 1787) - see note (a) in
Moises v. Thornton, 8 DURNFORD & EAST 172, 174.
Poiviers v. Grant (Common Pleas 1789) - Catherine Crawford,
supra, at 385-386 (2000) [citing THE TIMES, 24 April 1789, 3d].
Ward v. Hall (1789) - LONDON STUART STAR AND EVENING
ADVERTISER, 27 Feb. 1789, 4.
Priestly v. Wilkinson (Chancery 1790) - Reported case - 1 Ves.
Jun. 214, 30 Eng. Rep. 307 (Chancery 1790).
Ashton v. Walford (King’s Bench 1790) - TIMES, 18 Feb. 1790, 3;
6 Dec. 1791, 3; DIARY OR WOODFALL’S REGISTER (London), 15 Feb.
1790.
Aston v. Perry (King’s Bench 1791) - TIMES, 6 Dec 1791, 3.
Kannen v. M’Mullin (King’s Bench 1791) - Reported case Peake,
59, 170 Eng. Rep. 87 (King’s Bench 1791); WORLD (London), 17 June
1791 [Cannon v. M’Mullen].
Chorley v. Bolcot (King’s Bench 1791) - Reported case - 4 T.R.
317, 100 Eng. Rep. 1040 (King’s Bench 1791); Catherine Crawford, supra,
at 393 (2000).
Byar v. Atkin (King’s Bench 1791) - EVENING MAIL (London), 912 Dec. 1791, 1.
Humpidge v. Hogarth & Rowley (Executors for Sharpe) (King’s
Bench 1792) - WORLD (London), Dec. 7, 1792.
Ryan v. Wallace (King’s Bench 1793) - TIMES (London), 25 June
1793, 3.
Davis v. Mason (King’s Bench 1793) - Reported case - 5 T.R. 118,
101 Eng. Rep. 69 (K.B. 1793).
Scarman v. Castell (King’s Bench 1795) - Reported case - 1 Esp.
270, 170 Eng. Rep. 353 (King’s Bench 16 Feb. 1795). TIMES (London),
17 Feb. 1795, 3; Sun (London), 20 Feb. 1795. Defendant required to pay
for medicines administered to his coachman at defendant’s request.
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Buchan v. Swainson (King’s Bench 1796) - TIMES (London), 7
June 1796, 3.
Barron v. Sees (King’s Bench 1797) - TIMES (London), 2 Dec.
1797, 3.
Allen v. Allen et al. (King’s Bench 1797) - TIMES (London), 26
Dec. 1797, 4.
King v. President and College of Physicians (King’s Bench 1797) Reported case - 7 T.R. 282, 101 Eng. Rep. 976 (K.B. 1797).
Hobbs v. White (King’s Bench 1798) - TIMES (London), 23 Feb.
1798, 3.
Blizard v. Bensusan (King’s Bench 1798) - TIMES (London), 10
Dec. 1798, 4. Mr. Blicke, surgeon at St. Bartholomew’s Hospital, testified.
As an apprentice he was involved in the treatment of Slatter.
Blatherworth v. Vochez (King’s Bench 1798) - TIMES (London),
14 Dec. 1798, 3.
Dr. Moises v. Dr. Thornton (King’s Bench 1799) - Reported case
- 8 T.R. 303, 101 Eng. Rep. 1401 (K.B. 1799).
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THOMAS BAKER
Thomas Baker was a successful eighteenth century London
surgeon. In 1767 he and another surgeon Isaac Stapleton became involved
in the first known Anglo-American legal case that assessed damages for
performing a medical procedure without consent. The details concerning
that suit are dealt with in other MONOGRAPHS in this set.
This MONOGRAPH focuses on the life of Thomas Baker and
his family. It explores the footprint that Thomas Baker and his family have
left in the historical record.
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BIRTH AND PARENTS
Thomas Baker was christened on 31 March 1710 (n.s) 1 and raised
in a religious family in Chichester in southern England. His parents were
Thomas Baker (1682-1748) and Martha Short (1677-1760). 2 His father
was a prosperous chandler and grocer. 3 A chandler was a dealer in wax,
candles and soap. His father was also a leader in the local dissenter
church. The father was a party to the 1721 declaration of trust that
established the Unitarian meetinghouse in Baffins Lane in Chichester. 4
ENGLAND, BIRTHS AND CHRISTENINGS, 1538-1975. Salt Lake City,
Utah: Family Search, 2013, FHL Film Number: 504432 [christening 31
Mar 1709 (o.s.), so it was 31 Mar 1710 (n.s.)].
2
His mother’s maiden name is from: Philip Chesney Yorke, THE DIARY
OF JOHN BAKER, BARRISTER OF THE MIDDLE TEMPLE, SOLICITORGENERAL OF THE LEEWARD ISLANDS (1931), 3 [hereinafter John Baker
Diary].
3
Sussex Archaeological Society, SUSSEX ARCHAEOLOGICAL
COLLECTIONS RELATING TO THE HISTORY AND ANTIQUITIES OF THE
COUNTY (1894), p. 186. Thomas’s brother wrote a diary held at the West
Sussex Record Office in Chichester (Lytton/532-535). Excerpts from the
diary were published along with biographical information about the Baker
family in Philip C. Yorke’s THE DIARY OF JOHN BAKER (London:
Hutchinson & Co. 1931) [hereinafter John Baker Diary]. The father’s
occupation is mentioned at page 4.
1

Two copies and an abstract of Declaration of Trust about the Meeting
House in Baffins Lane, Chichester, West Sussex Record Office (UK),

4

NC/GB1/7/1-3. Note that another trustee was “Thomas Till of Chichester,
gent.” He was probably the Tom Till referred to in Richmond’s letter to
Newcastle in 1738 seeking support for Thomas Baker’s appointment to St.
Thomas’s Hospital, quoted later in this chapter. For more information
about the meetinghouse, see http://www.rideandstride.info/ridestride/BR13A-Issue13-Chichester-Notes.pdf [Map ref. 10]; and
photographs at www.unitarianhistory.org.uk/ hsalbUMHEng.html
[accessed 13 Apr. 2015]. The building still exists but is no longer used for
religious purposes.
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BROTHERS
Thomas had three brothers - Joseph, John, and Robert. All
received professional educations.
Joseph Baker (1715-1791) was a surgeon in Chichester. He also
served as alderman and mayor in that city. 5
John Baker (1712-1779) was a barrister. John Baker became the
Solicitor-General to the Leeward Islands. 6 He kept a diary. Extended
excerpts were published in 1931. He was a governor of St. Thomas’s
Hospital. His son, John Proculus Baker, was likely one of the barristers
who defended Baker and Stapleton in the Slatter case.
Robert Baker (1713-1781) trained as a lawyer and studied
medicine. He practiced law for a time, but never practiced medicine. He
wrote a book that was published in 1770 - REMARKS ON THE ENGLISH
LANGUAGE. 7
More details concerning the brothers will be presented later in this
MONOGRAPH.

APPRENTICESHIP AND UNCLE
On 6 August 1723 Thomas Baker was apprenticed to his surgeon
uncle, Robert Baker, for seven years. 8 After Thomas completed this

John Baker Diary, 8-9.
John Baker Diary. 9 et seq.,
John Baker Diary, 5.
Freedom admissions papers, 1681 – 1925, London Metropolitan
Archive, Reference Number: COL/CHD/FR/02/0520-0526; John Baker
Diary. 3-4. Robert Baker was apprenticed to Henry Bull in 1702.
Freedom of Admission Papers, 1681-1930. London Metropolitan
5
6
7
8

Archive; Reference Number: COL/CHD/FR/02/0254-0259. Robert
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apprenticeship, he was eligible to become a member of the Corporation of
Surgeons of London. Thomas was included in a list of approved surgeons
who were members of the Corporation in 1747 and 1763. 9
Each hospital in London had a designated number of hospital
surgeons. When there was a vacancy due to death, resignation, or removal,
surgeons could apply. The board of governors of the hospital elected the
replacement hospital surgeon in a competitive election. Robert Baker had
to apply several times before he obtained an appointment as a hospital
surgeon. Robert Baker applied to be a surgeon at St. Thomas’s Hospital
when Symon Rydoubt died. On 4 May 1714, William Dickinson was
elected. 10 Baker applied again when John Girle (c. 1675-1715) died, but

Baker and Henry Bull are listed as livery-men of the barbers and surgeons
of London in a 1710 list. Corporation of London, THE POLL OF THE
LIVERY-MEN OF THE CITY OF LONDON, AT THE ELECTION FOR
MEMBERS OF PARLIAMENT: BEGUN MUNDAY, OCTOBER 9TH, 1710.
AND ENDED THE SATURDAY FOLLOWING (London: John Morphew
1710). Henry Bull was elected assistant-surgeon of St. Bartholomew’s
Hospital in 1722. DAILY POST (London), 24 Feb 1722. Henry Bull was a
warden of the Barber Surgeons in 1726. Sidney Young, THE ANNALS OF
THE BARBER-SURGEONS OF LONDON (London: Blades, East & Blades
1890), 11. Henry Bull was elected one of the three chief surgeons of St.
Bartholomew’s Hospital in 1728. EVENING POST (London), 1-3 Feb.
1728. Henry Bull died in August 1728. LONDON EVENING POST, 29-31
Aug. 1728.
9
Corporation of Surgeons of London, A LIST OF THE NAMES OF
SURGEONS WHO ARE EXAMINED AND APPROVED ACCORDING TO LAW
(London 1747), 1 [address given as Trump-Street, Guildhall]; UNIVERSAL
DIRECTOR (London 1763), 46 [“Baker, Thomas, Surgeon to St.

Thomas’s Hospital. Trump-street, in King-Street. Cheapside.”].
ST. THOMAS’S HOSPITAL, MINUTE BOOKS OF COURTS AND
COMMITTEES, 18 FEBRUARY 1691 - 13 JULY 1737 [hereinafter
COMMITTEE BOOKS #1], images 203-204 of 278 [4 May 1714]. ST.
THOMAS’S HOSPITAL, MINUTES OF THE COURT OF GOVERNORS 20
10
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Josiah Paul was elected. 11 In 1718, one additional assistant surgeon
position was approved. Robert Baker applied. On 9 July 1718, William
Cheselden was elected. 12 In 1719, William Cheselden was promoted to
principal surgeon. Robert Baker applied for the then vacant assistant
surgeon position. On 8 April 1719, Joseph Tanner was elected. 13
In 1725, the new Guy’s Hospital was opened in Southwark near
St. Thomas’s Hospital to serve incurables. When Guy’s hospital surgeon
Francis Croft died in 1728, Robert Baker was elected to replace him. 14
Robert was a surgeon in Guy’s Hospital until his death in 1733. 15 Thus,
Robert Baker was a hospital surgeon at Guy’s Hospital during the last two
years of Thomas Baker’s apprenticeship.
FEB 1678 - 16 JULY 1735 [hereinafter GOVERNORS MINUTES #1], posted
at www.LondonLives.com, 321 of 458 [4 May 1714].
11
COMMITTEE BOOKS #1, images 205-206 of 278 [12 June 1714];
WEEKLY JOURNAL WITH FRESH ADVISE FOREIGN AND DOMESTICK
(London), 15 Jan 1715.
12
COMMITTEE BOOKS #1, image 215 of 278 [9 July 1718]; GOVERNORS
MINUTES #1, 352 of 458 [9 July 1718]; POST BOY (London), July 10,
1718, 2.
13
COMMITTEE BOOKS, images 217-218 of 278 [8 Apr. 1719];
GOVERNORS MINUTES #1, 355 of 458 [8 Apr. 1719]; WEEKLY JOURNAL
(London), 15 Jan. 1715.
14
STAMFORD MERCURY (London), Mar. 7, 1728, 4; HISTORICAL
REGISTER (March 1728), 15; Samuel Wilks & G.T. Bettany, A
BIOGRAPHICAL HISTORY OF GUY’S HOSPITAL (London: Ward, Lock
Bowden 1892), 119. Yorke incorrectly states that Thomas’s uncle was a
surgeon at St. Thomas’s Hospital, citing an obituary line in the
GENTLEMAN’S MAGAZINE, No. XXXI, 380 (July 1733) that reports the
death of Mr. Baker and erroneously states he was surgeon of St. Thomas’s
Hospital. The uncle was a surgeon at Guy’s Hospital.
15
LONDON JOURNAL, 11 Aug. 1733 [Sharpe elected to replace Baker,
deceased]; LONDON EVENING POST, 9-11 Aug. 1733, 1; Samuel Wilks &
G.T. Bettany, A BIOGRAPHICAL HISTORY OF GUY’S HOSPITAL
(London: Ward, Lock Bowden 1892), 119.
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Robert Baker was involved in the innovative therapy of
inoculation for smallpox. The death rate from naturally contracted
smallpox was high. In 1721, the wife of the returning English ambassador
to Turkey brought to London the Turkish discovery that deliberately
giving smallpox to a healthy person by inoculation resulted in a
substantially reduced death rate. There was religious opposition to
deliberately giving a disease that might result in death. Inoculation was
controversial. In 1721-23, Baker inoculated one person with smallpox in
Chichester by direction of a Dr. Whitaker. 16 In 1727 he performed one
inoculation in London and in 1728 he performed five inoculations in
London. 17 Three of the 1728 inoculations were performed on James
Jurin’s daughters. 18 James Jurin was famous for his advocacy of inoculation
and his collection of data on its use. Jurin was physician at Guy’s Hospital
from 1725 to 1731. 19 Note that Thomas Baker was Robert Baker’s
apprentice at the time these inoculations were performed.

James Jurin, AN ACCOUNT OF THE SUCCESS OF INOCULATING THE
SMALL POX IN GREAT BRITAIN, FOR THE YEAR 1725 (London: J. Peele

16

1726), 9-10.
17
John Gaspar Scheuchzer, AN ACCOUNT OF THE SUCCESS OF
INOCULATING THE SMALL-POX IN GREAT BRITAIN, FOR THE YEARS
1727 AND 1728 (London: J. Peele 1729), 14.
18
Andrea Alice Rusnock, THE CORRESPONDENCE OF JAMES JURIN
(1684-1750) (Amsterdam: Editions Rudopi B.V. 1996), 27 & 379
19
Jurin’s role at Guy’s Hospital is from: Samuel Wilks & George Thomas
Bettany, A BIOGRAPHICAL HISTORY OF GUYS HOSPITAL (London:
Ward. Lock, Bowden & Co. 1892), 197. A graduate student dissertation
noted that inoculations nearly always involved a physician and a surgeon.
Of the nearly 900 inoculations in the Royal Society’s records, only one
case is noted where a surgeon acted by himself and this is one of the cases
involving Robert Baker. Brunton, Deborah Christian, Pox Britannica:
Smallpox Inoculation in Britain, 1721-1830 (1990). Publicly Accessible
Penn Dissertations. Paper 999, 22-23.
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Note that there was another Robert Baker who was a surgeon and
apothecary in London in the late 1600s and early 1700s. Care must be
taken to avoid confusing the two. The other Robert Baker died in 1708.
He is described as of “London Street” in a death announcement. He
wrote a book A Compleat Doctrine of Bones published in 1697.

OBTAINING AN APPOINTMENT AS A HOSPITAL
SURGEON
Like his uncle Robert, Thomas Baker had to persevere to obtain
an appointment as a hospital surgeon. Thomas Baker applied five times
before he was elected hospital surgeon.
The major London hospitals were aligned with rival political and
religious factions. St. Bartholomew’s Hospital and Bethlem Hospital were
aligned with the Tories and with the Church of England. St. Thomas’s
Hospital and Guy’s Hospital, both located in Southwark, were under the
governance of Whigs and religious dissenters. 20 Since Baker was a member
of a dissenter church, only St. Thomas’s Hospital and Guy’s Hospital were
likely to be open to him. He pursued positions at both.
Thomas first applied in 1730 at St. Thomas’s Hospital for the
position created by the death of Joshua Symonds. John Girle (1702-1761)
was elected. 21 This John Girle was the son of the John Girle who had been

R.M. Wingent, HISTORICAL NOTES ON THE BOROUGH AND THE
BOROUGH HOSPITALS (London: Ash & Co. 1913), 102.
21
COMMITTEE BOOKS #1, 254-255 of 278 [8 May 1730/1]; ST. THOMAS’S
HOSPITAL, MINUTES OF THE COURT OF GOVERNORS 20 FEB 1678 - 16
JULY 1735 [hereinafter GOVERNORS MINUTES #1], posted at
www.LondonLives.com, 431 of 458 [14 July 1731 - election of Girle];
DAILY POST (London), 15 July 1731 [election of Girle]; see also DAILY
JOURNAL, 21 June 1731 [ad by Starkey Myddelton seeking position].
20
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a surgeon at St. Thomas’s Hospital until 1715 and for whose position
Thomas’s uncle Robert had applied without success. 22
Thomas spent about three weeks touring France in 1732. 23
In 1733 he applied at Guy’s Hospital for the position created by
the death of his uncle. Samuel Sharp was elected “by a great Majority.” 24
In 1736 Baker again applied at Guy’s Hospital for the position
created by the death of Hasell Cradock. John Belchier (1706-1785) was
elected. The newspaper noted “Mr. Belcher being a Kingston-Man had
the Speaker’s Interest.”25 This is a hint at the political forces behind such
elections, which the Baker family eventually used to secure Thomas’s
election. Belchier retired from Guy’s in 1768.
In 1738 Baker, Benjamin Cowell, and John Whiting applied for
the position at St. Thomas’s Hospital created by the resignation of Mr.
Cheselden. Whiting was elected. 26
In light of his son’s lack of success in being elected, Baker’s father
sought assistance with the next available appointment from powerful

The fact that the John Girles are father and son is confirmed by the
documentation of the younger Girle’s apprenticeship to William
Cheselden in December 1718 that identifies his father as surgeon John
Girle. London Metropolitan Archive; Reference Number:
COL/CHD/FR/02/0451-0456.
23
Andrew Cunningham et al, CENTRES OF MEDICAL EXCELLENCE
(2010), 39, note 68; see also Wellcome Library MS 5780 for a manuscript
account of the tour by Baker’s grandson.
24
LONDON EVENING POST, 9-11 Aug. 1733, 1; READ’S WEEKLY
JOURNAL OR BRITISH GAZETTEER (London), 11 Aug. 1733, 3.
25
LONDON EVENING POST, 21 Dec. 1736, 2.
26
DAILY POST (London), 25 Mar. 1738, 1; LONDON EVENING POST, 2325 Mar. 1738, 1 & 28-30 Mar. 1738, 2.
22
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friends. Details concerning these efforts are presented in MONOGRAPH
#11. These efforts appear to have had their intended effect.
On March 28, 1739, John Whiting died after a lingering illness.
Thomas Baker, Daniel Mitford, Joseph Paul, Benjamin Cowell, John
Sheron, Robert Markland, and Edmund Sanxay were candidates for the
position. Thomas Baker was elected on April 12, 1739. 27 The newspaper
noted: “There were several candidates, but the Contest lay between
[Thomas Baker] and Mr. Paul, who had a considerable Shew of Hands.”28
The careers of the competing surgeons show that Baker prevailed
over some surgeons who later were colleagues and others who pursued
careers inside and outside of London. 29

HOSPITAL SURGEON
Baker served as a hospital surgeon for the next 29 years until his
resignation in 1768. 30
DAILY POST (London), 28 Mar. 1739, 1; DAILY ADVERTISER
(London), 31 Mar. 1739, 1; LONDON EVENING POST, 31 Mar. 1739, 2;
LONDON AND COUNTRY JOURNAL, 10 Apr. 1739 [list of candidates];
DAILY GAZETTEER (London), 13 Apr. 1739 [“Mr. Baker was almost
unanimously chosen]”; GOVERNORS MINUTES #2, image 32 of 584 [12
Apr. 1739]; GENTLEMAN’S MAGAZINE, 9:217 (Apr. 1739); LONDON
MAGAZINE; OR, GENTLEMAN’S MONTHLY INTELLIGENCER, 8:205
(1739);
Henry Betham Robinson, St. Thomas’s Hospital surgeons and the
practice of their art in the past, ST. THOMAS’S HOSPITAL REPORTS
(London), 28:415 (1901).
28
READ WEEKLY JOURNAL OR BRITISH GAZETTEER (London), Apr. 14,
1739, 3.
29
See ADDENDUM B for biographical notes on the other candidates.
30
He is listed as surgeon at St. Thomas’s Hospital in the directories that
have been located.
27
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In 1700, St. Thomas’s Hospital had established special facilities
for cutting for the stone (surgically removing stones from the bladder). 31
The Court of Governors of St. Thomas’s Hospital approved which
surgeons were permitted to cut for the stone. This is an early example of
today’s practice of granting clinical privileges in hospitals. In 1740 Baker
was granted the “liberty to Cut for Stone in this Hospitall.” 32
In 1760 there was a false report that the plague had broken out in
St. Thomas’s Hospital. Thomas Baker and the other physicians and
surgeons, along with the hospital apothecary, published a statement to
“certify that said report is absolutely without foundation, and that there are
COURT AND CITY REGISTER (London 1743), 36; (London 1746), 174;
(London 1747), 176; (London 1751), 198; (London 1753), 204; (London
1754), 204; (London 1755), 204; (London 1765), 250; (London 1767),
264; (London 1767 new edition), 276; (London 1768), 276.
COURT AND CITY KALENDAR (London 1756), 149; (London 1757), 154;
(London 1758), 231; (London 1759 second edition), 232; (London 1761),
234; (London 1762), 231; (London 1763), 231; (London 1764), 231;
(London 1764 corrected), 231; (London 1765), 232.
ENGLISH REGISTRY (Dublin 1749), 75; (Dublin 1750), 77; (Dublin
1752), 90; (Dublin 1754), 90; (Dublin 1755), 90; (Dublin 1759), 95; ;
(Dublin 1760), 76.
MAGNAE BRITANNIAE NOTITIA, (London 1741), 167; (London 1743),
170; (London 1745), 180; (London 1748), 193; (London 1755), 179.
THE PRESENT STATE OF GREAT BRITAIN (London 1742), 177.
MILLAN’S UNIVERSAL REGISTER (London 1748), 119; (London 1750),
113; (London 1753), 42; (London 1755), 93; (London 1756), 90; (London
1759), 93; (London 1760), 95; (London 1761), 99; (London 1762), 102;
(London 1763), 101; (London 1767), 101.
Directories for other years between 1739 and 1768 have not been located.
31
COMMITTEE BOOKS #1, images 121-122 of 278 (minutes of
subcommittee, 3 Sep. 1700); GOVERNORS MINUTES #1, image 156 of 458
(minutes of 3 Oct. 1701).
32
COMMITTEE BOOKS #2, image 363 of 466 (minutes of 23 July 1740).
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no other diseases amongst the patients than what are usual in this and all
other hospitals.” 33
Baker’s account book shows that prior to his appointment as
hospital surgeon he had net losses or only small gains when his expenses
were compared to his income. He survived on gifts from his family. In his
first year as hospital surgeon (1738-39), his income increased to £ 770 and
his expenses increased to £ 303, leaving him with a net gain of £ 467. One
page is missing from his account book that gives the totals for 1740-41. For
the other years of his practice as a hospital surgeon (1738-1740, 17411769), he had an average income of about £ 1115 and average expenses of
about £ 830, yielding an average annual gain of about £ 285. His total gain
for the period as hospital surgeon was about £ 8265. He earned nearly as
much from his teaching as from his surgical practice. His average income
was about £ 331 from surgical practice (including £ 40 from the hospital)
and about £ 324 from payments by pupils, dressers and apprentices. 34
There were a few isolated reports in the media of his involvement
in individual cases. 35

PUBLICATION
Thomas Baker was not a prolific writer. At the beginning of his
career at St. Thomas’s, Baker published one paper in the prestigious
LONDON CHRONICLE, 29-31 July 1760; LONDON GAZETTE, 2-5 Aug.
1760.
34
Baker’s account book is in the Wellcome Library (MS. 5781). The
annual salary of hospital surgeons can be found in: GOVERNOR’S
MINUTES #2, image 243 of 584 (6 Aug. 1760) [£ 40 per annum].
35
E.g., PUBLIC ADVERTISER (London), 13 Jan. 1753 [a gentleman in a
Gallery Box stabbed himself in the middle of play at Covent Garden
Theatre and “Mr. Baker the Surgeon dress’d the Wound”]; ST. JAMES’S
CHRONICLE (London), 18 Aug. 1764, 3 [bullet extracted by “Mr. Baker,
her Surgeon”].
33
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PHILOSOPHICAL TRANSACTIONS, entitled The Case of a Wound in the
Cornea of the Eye being successfully cured. 36 No other medical
publications by Baker have been located.

THOMAS BAKER’S PUPILS
St. Thomas’s Hospital permitted each surgeon to have pupils.
The Grand Committee of the Hospital granted certificates to pupils who
had completed their training and were recommended by their supervising
surgeon. The available Grand Committee minutes report granting
certificates to the following pupils of Thomas Baker- James Dickinson (2
Apr. 1740), 37 Barnabas Rickens (16 Apr. 1740), 38 Montague Bacon (3 June
1740), 39 Stephen Lowdell (3 June 1740), 40 John Daniel (15 Apr. 1741), 41
Robert Jones (21 June 1743), 42 Henry Browne (22 Nov. 1743), 43 and
Richard Walton (24 Apr. 1744). 44 Baker’s account book discloses that he
had many other pupils. There are significant gaps in the available minutes,
so it cannot be determined which of his other pupils were granted
certificates.
In addition, surgeons had dressers who paid to be permitted to
enter the operating room and observe surgical practice and also assisted in
placing dressings on patients and performing other functions
Separate from hospital pupils and dressers, surgeons could take
on apprentices for the formal seven-year training required to become a
PHILOSOPHICAL TRANSACTIONS, No. 453, 124-125 (Apr. - June 1739),
41:135-136 (1739-1741).
37
COMMITTEE BOOKS #2, image 358 of 466.
38
COMMITTEE BOOKS #2, image 359 of 466.
39
COMMITTEE BOOKS #2, image 362 of 466.
40
COMMITTEE BOOKS #2, image 362 of 466.
41
COMMITTEE BOOKS #2, image 370 of 466.
42
COMMITTEE BOOKS #2, image 395 of 466.
43
COMMITTEE BOOKS #2, image 401 of 466.
44
COMMITTEE BOOKS #2, image 409 of 466.
36
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surgeon recognized by the Company of Surgeons. There are records of
Thomas Baker having six apprentices - Richard Hamilton (1739), Samuel
Chandler (1739), Thomas Piggott (1746), Robert Brookes (1751), John
Turnpenny Altree (1753), and John Butcher (1759). 45 Richard Hamilton
and Samuel Chandler were unsuccessful candidates to become surgeons at
St. Thomas’s Hospital in 1749 when John Girle (c. 1702-1761) resigned,
and Benjamin Cowell was elected to the position. 46
A list of all of Thomas Baker’s known students is presented in
ADDENDUM A to this MONOGRAPH.
Records of the lives of other surgeons of the time mention Baker
as involved in their education. On Sept. 24, 1743, Richard Kay (17161751) observed Mr. Baker amputate an old man’s leg. 47 In the late 1750’s,
William Rowley (1742-1806) was a surgeon’s pupil at St. Thomas’s
Hospital under Thomas Baker. 48 William Shippen (1736-1808) from
Philadelphia recorded that on Sep. 5, 1759 he “saw Mr. Baker perform 3
operations, a leg, breast and tumor from a girl’s lower jaw inside, very well
operated.” 49
John Coakley Lettsom (1744-1815) studied surgery in 1766-67
under Benjamin Cowell. 50 Lettsom commented that the other surgeons
They are named in Baker’s account book in the Wellcome Library (MS.
5781). Peter John Wallis, EIGHTEENTH CENTURY MEDICS:
SUBSCRIPTIONS, LICENSES, APPRENTICESHIPS (2d Edition) (Jasprint
Ltd.: Newcastle Upon Tyne 1988), 26 [Brookes, Altree, and Butcher].
46
WHITEHALL EVENING POST OR LONDON INTELLIGENCER, 5 Aug.
1749, 2 & 22-24 Aug. 1749, 1.
47
Richard Kay, THE DAIRY OF RICHARD KAY, 1716-1751 (London 1968),
71.
48
GENTLEMAN’S MAGAZINE, 76:294 (Apr. 1806).
49
Roy Porter, Medical lecturing in Georgian London, BRITISH JOURNAL
FOR THE HISTORY OF SCIENCE, 28(1):91-99, at 99 (Mar. 1995).
50
Anecdotes of the late Dr. Lettsom, LONDON MEDICAL AND PHYSICAL
JOURNAL, 38(2):117, at 120-121 (Aug. 1817).
45

MONOGRAPH 16 - Page 13 of 43

were Mr. Baker and Mr. Smith, who were “men of no great eminence.” 51
Lettsom earned an M.D. degree in 1769 and founded the Medical Society
of London in 1773.
On occasion, Baker made insulting comments to his hospital
colleagues. Lettsom told of an encounter that he witnessed between Baker
and Dr. Akenside, a physician at St. Thomas’s Hospital and a poet.
On one occasion his anger was excited to a very high pitch, by the
answer which Mr. Baker, the surgeon, gave to a question the
Doctor put to him, respecting one of his sons, who was subject to
epilepsy, which had somewhat impaired his understanding. 'To
what study do you purpose [sic] to place him’ said Akenside to
Baker. 'I find,' replied Baker, 'he is not capable of making a
surgeon, so I have sent him to Edinburgh to make a physician of
him.' Akenside turned round from Baker with impetuosity, and
would not speak to him for a considerable time afterwards. 52
In 1768, Benjamin Rush (1746-1813), the prominent American
physician, spent several months training at St. Thomas’s Hospital. 53
However, no record has been found that explicitly mentions interaction
James Johnston Abraham, LETTSOM: HIS LIFE, TIMES, FRIENDS AND
DESCENDANTS (London: William Heinemann 1933), 36.
52
Anecdotes of the late Dr. Lettsom, LONDON MEDICAL AND PHYSICAL
JOURNAL, 38(2):117, at 120-121 (Aug. 1817); Thomas Joseph Pettigrew,
MEMOIRS OF THE LIFE AND WRITING OF THE LATE JOHN COAKLEY
LETTSUM, M.D. (London: Nichols, Son & Bentley 1817), Vol. 1, 23. For
more about Akenside, see John Charles, Mark Akenside, BRITISH
MEDICAL JOURNAL, ii: 1449-1453 (21 Dec. 1957),
53
Penn Biographies - Benjamin Rush (1746-1813), posted at
http://www.archives.upenn.edu/people/ 1700s/rush_benj.html [accessed
12 April 2015]; David Freeman Hawke, BENJAMIN RUSH,
REVOLUTIONARY GADFLY (Ardent Media 1971), 66-67 [refusal to pay
fees], citing George Washington Corner (ed), THE AUTOBIOGRAPHY OF
BENJAMIN RUSH (Greenwood Press reprint 1948), 53.
51
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with Baker. It is unlikely that he observed Baker’s surgery. He would have
had to pay about fifty pounds to one of the staff surgeons to enter the
operating room, which he declined to do.
One downside to having students was that they sometimes
misused their credentials. In 1752, John Goodere was a pupil of Baker. 54
Beginning in 1754, Goodere, using the name “J.O.,” promoted a lotion to
prevent infection with venereal disease after coition and to treat “gleets”
from venereal infection. 55 Later, in 1754 he began calling himself “Mr. J.O.
Hospital Surgeon.” 56 The claims in his ads placed him outside the
mainstream of surgical practice. From 1755 to 1757, he claimed in many
of his advertisements to have training certificates signed by Mr. Baker, Mr.
Paul, Mr. Cowell, and Mr. Hunter, in an apparent effort to give the
impression that he was not a quack. 57

SLATER v. BAKER & STAPLETON - 1767
In 1766, Thomas Baker and Isaac Stapleton treated Richard
Slatter, broken leg. Slatter sued. In 1767, a jury found in favor of Slatter.
The Court of Common Pleas upheld the verdict in a decision - Slater v.
Baker and Stapleton - that for the first time held a surgeon liable for
treating a patient without consent. The details of this case are addressed in
separate MONOGRAPHS.
Baker’s account book confirms that Goodere was a pupil.
PUBLIC ADVERTISER, 3 Sep. 1754, 2. There were earlier advertisements
that have not been located. A critique of the ads appeared in GRAY’S-INN
JOURNAL, No. 91, 13 July 1754, 244-249. His actual name, John
Goodere, was not disclosed until the publication of testimonial in 1757.
LONDON EVENING POST, 21-23 June 1757, 3.
56
DAILY ADVERTISER, 5 Nov. 1754, 1.
57
E.g., PUBLIC ADVERTISER, 10 Jan. 1755, 1; PUBLIC ADVERTISER, 4 Jan.
1757; LONDON EVENING POST, 5-8 Feb. 1757 [“I have Mr. Baker, Mr.
Paul, Mr. Cowell and Mr. Hunter, the most eminent Surgeons in this
Metropolis and my Apprenticeship Indentures, to prove my being a true
qualified Surgeon.”].
54
55
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THE INVESTIGATION OF SURGEONS AT ST.
THOMAS’S HOSPITAL IN 1768
In 1768 St. Thomas’s Hospital investigated complaints about the
substantial decrease in pupils at the hospital. The investigation focused on
the conduct and behavior of the hospital surgeons - Thomas Baker,
Benjamin Cowell and Thomas Smith. The Grand Committee (executive
committee) of the hospital reported that the disagreement among the
surgeons had caused the decrease in pupils and discredited the hospital
and created inconveniences for the patients. The committee initially
concluded that the animosities had such deep roots that there was no hope
of reconciliation and submitted the matter to a General Court of the
Governors “to take such measures upon the Occasion as the importance
and the delicacy of the subject may require.” Subsequently the surgeons
declared their agreement to “bury all their former Differences in Oblivion
and that they were resolved to preserve a thorough Friendship and
Harmony between them for the Future.” The committee was not
impressed with this declaration and adhered to its decision to submit the
matter to the Governors. It was clear that they expected one or more of
the surgeons to be removed.
In response to this report, on August 19, the Court of Governors
delegated resolution of the matter to the Grand Committee. The
Committee was “empowered to Act therein as they see fit.”
Benjamin Cowell resigned his position as hospital surgeon. At that
time, Benjamin Crowell was the Master of the Company of Surgeons in
London.
The Court of Governors accepted his resignation on September 28. The
Grand Committee withdrew its report on the “affair relating to the
Surgeons.” The Board of Governors adopted resolutions at the same
meeting directing the Grand Committee (a) to develop a plan for the
access of Guy’s Hospital pupils to learn in St. Thomas’s Hospital and (b)
to prepare amendments to the hospital rules for physicians and surgeons.
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On 14 December, the Grand Committee report made it clear the
primary focus of the controversy was on pupils and on who received the
benefit of the payments from pupils. The only other matter addressed was
how to assure that surgeons were in town when they were scheduled for
duty or provided qualified substitutes.
The Court of Governors approved the orders and agreements and
made them orders of the Court. It then proceeded to vote on a
replacement for Thomas Baker, who had resigned. There was no
indication in the minutes that his resignation was linked to the investigation
of the surgeons. There is no hint that there were questions about the
quality of surgical care provided by the surgeons. Most commentators have
concluded that Cowell was the main cause of the affair. One characterized
him as having a truculent attitude.
The details of the investigation and its outcome are addressed in
MONOGRAPH #12.

MARRIAGE AND CHILDREN
Thomas Baker married Sarah Mount in 1746 at St. Paul’s
Cathedral in London. Sarah was the daughter of the late Fisher Mount
(1690-1728). Her uncle William had assumed responsibility for her
following her father’s death. The announcement of the marriage in the
LONDON EVENING POST noted that she had “a Fortune of 7000
[pounds].” 58 The marriage settlement was £ 3,363. 59

LONDON EVENING POST, 27-29 Nov. 1746, 1; WHITEHALL EVENING
POST OR LONDON INTELLIGENCER, 27-29 Nov. 1746.
59
John Baker’s diary, supra, at 4. The marriage settlement was invested in
Orphan Stock, the safest fixed income investment in England at that time,
that paid a four per cent return guaranteed by the City of London and a
specific tax set by Parliament. Municipal and corporate bonds, THE
RAILWAY NEWS, 28:681-682 (1877). The receipt of the interest is
reported each year in Thomas Baker’s account book.
58
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The marriage settlement had a curious history. Upon his death,
Baker bequeathed the interest from the settlement to his wife. In 1773,
Sarah remarried, but her husband William Lucas died shortly after the
marriage. The executor of the Lucas estate sued Sarah, claiming her
interest in the marriage settlement under Baker’s will. Baker’s brother
John represented her in the negotiations. In 1775, he compromised the
case with a payment of 400 guineas to the Lucas estate. 60
Thomas and Sarah Baker had four children who survived
childhood. (1) Thomas Baker (1749-1824) married Sarah Fisher and had
no children. He attended St. Paul’s school in London, but left the school
in 1764-65. 61 (2) Fisher Mount Baker (1752-bef. 1787). He attended St.
Paul’s school in London, but left the school in 1762-63. 62 (3) Matilda
Martha Baker (1757-1823) married William Wyatt Dimond of the
Theatre-Royal Bath on 2 Dec. 1779. 63 They had three children including
Charles Palmer Dimond (1789-1849). (4) John Richard Baker (17601842) married Charlotte Page and had no children.
They had five other children who died in infancy or childhood.
Sarah Baker (1747-bef. 1753), Martha Mary Baker (1753-), Sarah Baker
(1753-1754), John Baker (1755-1761), and Augusta Maria Baker (1759-).
THE MOUNTS
Sarah’s uncle, William Mount (1688-1769) of Tower-Hill, was a
Governor of St. Thomas’s Hospital. From 1749 to 1761, he also served as

John Baker’s diary, supra, at 304.
Robert Barlow Gardiner, ADMISSION REGISTERS OF ST. PAUL’S
SCHOOL (1884), 120.
62
Ibid.
63
ST. JAMES’S CHRONICLE OR, BRITISH EVENING POST (London), Dec.
2-4, 1779, 1.
60
61
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Treasurer of the hospital, which was the chief executive position. 64 He was
the master of the Stationers’ Company from 1733 to 1735. 65 William
Mount died in 1769. 66 David Cameron, who was the Prime Minister of
England (2010-2016), is a direct descendant of William Mount. David
Cameron’s mother was Mary Fleur Mount.
Fisher Mount and William Mount were publishers and sellers of
widely-used navigational charts and other books. Their father, Richard
Mount, founded the business with Thomas Page in 1701. 67
In 1745 William Mount married as his second wife, Elizabeth
Girle (1707-1785), sister of John Girle (1702-1761), who was a St.
Thomas’s Hospital surgeon. 68
John Mount, William’s son, and Thomas Page III were members
of the Court of Governors of St. Thomas’s Hospital in the late 1760s. 69

GENERAL ADVERTISER (London), 13 July 1749, 1; LONDON EVENING
POST, 11-13 July 1749; LONDON CHRONICLE, 30 July - 1 Aug. 1761, 1;
LONDON EVENING POST, 30 July - 1 Aug. 1761, 1.
65
A TRANSCRIPT OF THE REGISTERS OF THE COMPANY OF STATIONERS
OF LONDON (Birmingham 1894), Vol. V, lxvii; Masters of the Stationers’
Company, BIBLIOGRAPHER, 4(22):94, at 95 (Sep. 1883)
66
LONDON CHRONICLE, 21-23 Feb. 1769, 8.
64

67

The maritime maps and atlases of Seller, Thornton, and Mount & Page

(16 July 2010), posted at http://www.artwis.com/articles/the-maritimemaps-and-atlases-of-seller-thornton-and-mount-page/2/ [accessed 12 April
2015].
68
London Metropolitan Archives, ALL HALLOWS LONDON WALL,
COMPOSITE REGISTER, P69/ALH5/A/005/MS05088; TRUE PATRIOT
AND HISTORY OF OUR OWN TIMES (London), 25 Mar. - 1 Apr. 1746.
John Girle was elected in 1731, defeating Thomas Baker in his first
attempt to become a hospital surgeon. John Girle resigned in 1749 and
Benjamin Cowell was elected to replace him. GRUB STREET JOURNAL, 22
July 1731, 2; GENERAL ADVERTISER (London), 24 Aug. 1749.
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It can be seen that Thomas Baker had family connections to
persons in leadership positions at St. Thomas’s Hospital.

DEATH OF THOMAS BAKER
After his resignation from St. Thomas’s Hospital, 70 Thomas Baker
retired to Norwich on 23 August 1769. He died at his home on 8
February 1770. 71
The memorial in the burial ground in Norwich reads:
Thomas Baker, Esq., who was thirty years Surgeon to St.
Thomas’s Hospital, Southwark. He retried from business and
came to his city the 25th day of Aug. 1769. He died Feb. 8 1770
aged 60 years. There the wicked cease from troubling and the
weary are at rest. 72

OTHER FACTS KNOWN ABOUT THOMAS BAKER
BAKER LIVED ON TRUMP STREET
Thomas Baker lived at the same location on Trump Street by
King Street in the parish of St. Lawrence Jewry, in the district of
Cheapside, near the Guildhall, during most of his surgical career. It had
A LIST OF THE GOVERNORS OF ST. THOMAS'S-HOSPITAL, IN
SOUTHWARK, 1768. 10 [“John Mount, Esq; Tower-hill”] & 12 [“Thomas
Page, Esq; Tower-hill”].
70
GOVERNOR’S MINUTES #2, 336 of 584 (14 Dec. 1768); PUBLIC
ADVERTISER (London), 15 Dec. 1768, 2 [election for successor].
71
LLOYD EVENING POST (London), 9 Feb. 1770, 7; PUBLIC ADVERTISER
(London), 13 Feb. 1770, 4; his will was probated 16 Mar 1770, PROB
11/955/303, National Archive, Kew England.
72
F.J. Harvey Bateman, A St. Thomas’s worthy, BRITISH MEDICAL
JOURNAL, i:240 (28 Jan. 1770).
69
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been his uncle Robert’s house, so he served most of his apprenticeship in
the same house. Land tax records show that his uncle moved into the
house before 1724 and lived there until his death in 1733. We do not
know where Thomas lived from the completion of his apprenticeship in
1730 until 1733. In 1733 he is listed in the tax records in another location
- St. Mary Le Bow parish in Cheapside. 73 In 1733 and 1735 the King Street
property is listed in the name of the widow Baker. In 1736 the King street
property is listed under Thomas Baker. Thomas Baker’s account book
reports that his widowed aunt Baker and her widowed daughter, Rachel
Clarke, paid him rent from 1734 to 1738, so it appears they continued to
live at the property with him. He continued to be listed at that location
through 1768. Land tax records for 1769 have not been located, but it is
known that Thomas Baker retired to Norwich in 1769. 74

BAKER WAS A SUBSCRIBER TO MANY BOOKS
Thomas Baker was listed as a subscriber to many books. 75 The list
shows his abiding interest in religion and his other wide-ranging interests:
AN ENQUIRY INTO THE NATURE OF THE HUMAN SOUL (J. Bettenham,
1733); Benjamin Martin, BIBLIOTHECA TECHNOLOGIA (London: S. Idle
1737); THE OLD WHIG: OR, THE CONSISTENT PROTESTANT (London
1739), Vol. 1; William Maitland, THE HISTORY OF LONDON (London:
Samuel Richardson 1739); John Ward, THE LIVES OF THE PROFESSORS
OF GRESHAM COLLEGE (London: John Moore 1740); Conyers
Middleton, THE HISTORY OF THE LIFE OF MARCUS TULLIUS CICERO
Note that Robert Baker was listed in St. Mary le Bow precinct, Cheap,
from 1710 to 1721; Robert Baker was buried in St Mary le Bow. St Mary
le Bow church is on Cheapside between King Street and Milk Street, a few
blocks from Trump Street and Lawrence Lane.
74
The information about the Trump Street/King Street property is derived
from tax records of the district of Cheapside that are accessible through
Ancestry. com. The information about the rental payments to Baker is
from his account book at the Wellcome Library.
75
Baker’s role as a subscriber to each of the books is confirmed by the list
of subscribers in the book.
73

MONOGRAPH 16 - Page 21 of 43

(London 1741), Vol. 1; Joseph Morris, SERMONS ON THE FOLLOWING
SUBJECTS (London: C. Ackers 1743); Jeremiah Hunt, SERMONS ON THE
BEING AND ATTRIBUTES OF GOD. AND ON MORAL OBLIGATIONS
(London 1748), Vol. 1; James Foster, DISCOURSES ON ALL THE
PRINCIPAL BRANCHES OF NATURAL RELIGION AND SOCIAL VIRTUE
(London 1749); Henry Grove, A SYSTEM OF MORAL PHILOSOPHY
(London: J. Waugh 1749); John Free, A VOLUME OF SERMONS
PREACHED BEFORE THE UNIVERSITY OF OXFORD (London 1750);
James Foster, DISCOURSES ON ALL THE PRINCIPAL BRANCHES OF
NATURAL RELIGION (London 1752); Simon Ockley, THE HISTORY OF
THE SARACENS (Cambridge 1757); Edmund Spencer, THE FAERIE
QUEEN (a new edition with notes by Ralph Church) (London: William
Fadden 1758), Vol. 4; Thomas Mortimer, THE UNIVERSAL DIRECTOR
(London 1763); and THE NEW TESTAMENT OR NEW COVENANT OF OUR
LORD AND SAVIOUR JESUS CHRIST (translated by John S. Worsley)
(London: R. Hett 1770).

THE ROLE OF RELIGION IN THE LIFE OF
THOMAS BAKER
As mentioned previously, Thomas Baker was raised in a religious
family in Chichester in Southern England. His father was also a leader in
the local dissenter church. The father was a party to the 1721 declaration
of trust that established the Unitarian meeting house in Baffins Lane in
Chichester. 76

Two copies and an abstract of Declaration of Trust about the Meeting
House in Baffins Lane, Chichester, West Sussex Record Office (UK),

76

NC/GB1/7/1-3. Note that another trustee was “Thomas Till of Chichester,
gent.” He was probably the Tom Till referred to in Richmond’s letter to
Newcastle in 1738 seeking support for Thomas Baker’s appointment to St.
Thomas’s Hospital, quoted later in MONOGRAPH #11. For more
information about the meetinghouse, see
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Thomas Baker’s children for whom there is a baptism record
were baptized in dissenter churches. Francis Spilsbury baptized Sarah on 1
Nov. 1747, Fisher Mount on 24 Apr, 1752, Martha Mary on 26 Sep.
1753, John on 6 Apr. 1755, Augusta Maria on 2 Apr. 1759, and John
Richard on 14 May 1761. 77 It is likely that these all occurred at the
English Presbyterian Salter’s Hall where Spilsbury served. 78 An addendum
to the register states that Thomas was baptized 23 July 1749 and Sarah was
baptized 2 Dec. 1753 and died in 1754. 79 William Prior baptized Matilda
Martha on June 23, 1757. Prior was Pastor of the Protestant Dissenting
Congregation in Great Ayliff Street. 80
An article about the succession of dissenting ministers at
Chichester noted that part of the account “was communicated by Mr.
Thomas Baker, surgeon, in King Street, London, an intimate friend of Dr.
Avery’s and Mr. Preddens” who were two of the pastor’s described in the
account. 81
http://www.rideandstride.info/ride-stride/BR13A-Issue13-ChichesterNotes.pdf [Map ref. 10]; and photographs at www.unitarianhistory.org.uk/
hsalbUMHEng.html [accessed 13 Apr. 2015].
77
Ancestry.com. ENGLAND & WALES, NON-CONFORMIST AND NONPAROCHIAL REGISTERS, 1567-1970 [database on-line]. Provo, UT, USA:
Ancestry.com Operations, Inc., 2013, from Mr. Spilsbury’s Register, page
36 of 76.
78
Walter Wilson, THE HISTORY AND ANTIQUITIES OF DISSENTING
CHURCHES AND MEETING HOUSES (London 1808), Vol. 2, 55-60.
79
Ancestry.com. ENGLAND & WALES, NON-CONFORMIST AND NONPAROCHIAL REGISTERS, 1567-1970 [database on-line]. Provo, UT, USA:
Ancestry.com Operations, Inc., 2013, from Mr. Spilsbury’s Register, page
36 of 76.
80
Ancestry.com. ENGLAND & WALES, NON-CONFORMIST AND NONPAROCHIAL REGISTERS, 1567-1970 [database on-line]. Provo, UT, USA:
Ancestry.com Operations, Inc., 2013.
81
THE MONTHLY REPOSITORY OF THEOLOGICAL AND GENERAL
LITERATURE (Hackney: Sherwood, Jones & Co. 1823), 18:329.
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On August 28, 1757, when Thomas was visiting family in
Chichester, he attended a religious meeting, probably in Baffin’s Lane
meeting house, with his brothers and their wives. His brother’s diary entry
reports that Thomas joined in the preaching that morning. 82

ROLE IN PEIRCE’S STYPTIC
The newspapers at the time of the Slater v. Baker and Stapleton
case reported on a controversy concerning a proposed medical
experiment to test a new styptic (a substance applied to a wound to stop
bleeding). The inventor, Thomas Peirce, believed his styptic could stop
bleeding after amputation of a limb and desired to have a limb of a
condemned criminal cut off followed by use of only his styptic. In about
1763 Peirce demonstrated successful use of the styptic on an ass in front of
several surgeons. Thomas Baker of St. Thomas’s Hospital, who was later
one of the defendants in the Slatter case, was one of the witnesses to this
demonstration and one of the subscribers to an attestation of the
demonstration. For more about Peirce’s styptic, see MONOGRAPH
#10.

PRIVATE LIFE
Thomas’s brother, John Baker, kept a diary for many years.
Excerpts were published in 1931 in John Baker Diary. This included
several entries describing interactions with his brother Thomas. They
demonstrate that Thomas interacted with his family and had an active life
outside of his surgical practice. Several visits, dinners, card playing
sessions, carriage rides and other outings are mentioned.
Here is a selection of entries concerning Thomas. “()” are from
the original diary. “[]” are edits by Yorke. “{}” are edits and comments for
this MONOGRPAH.

82

John Baker Diary, 100 [28 Aug. 1757].
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John used French and other non-English words in his diary. Here
is the meaning of some of the non-English words used: ainé - older; après after; carosse - horse-drawn coach; con - with; frères - brothers; mane - in
the morning; soeurs - sisters; son uxor - his wife; tete a tete - head to head.
August 24 {1757} ** Walked con Brother Thos. And son Uxor
and both soeurs round Pallant, Boffins Lane and Little London**
{Yorke, 100}
August 28 {1757} *** Went [in] carosses [to] meeting, we 4 freres
in mothers seat, après choir all 3 Uxors and all brothers, save
Ainé [i.e. Thomas] (who with one Mr. Bush, a dissenting minister,
who preached mane. {Yorke, 100}. {describing attending religious
meeting in Chichester, probably in Baffin’s Lane meeting house
with brothers and their wives. It appears that Thomas joined in
the preaching that morning}.
November 11 {1757}. Went Westminster and stayed morning
B.R. [King’s Bench], thence about 3 to Hardham’s, thence
(meeting Brother Tho[mas]’s man Robert in Ludgate Street) to
my Brother’s about letter from Brother Jo[seph] about my
mother’s removing, hence to Mr. Tuite’s ** and stayed till 1 in
tete a tete** {Yorke, 103}
December 3 {1757} ** After 8 I went to Tom’s - played two
rubbers. {Yorke, 104} {Rubbers probably refers to playing the card
game whist.}
December 22 {1757}. *** My brother called and bled my wife,
Patty and Bob both from schools. {Yorke, 104}
December 23 {1757} - Went mane with Tom and Bob in our
chariot through Epsom, dined White Hart, Bookham, rainy***
{Yorke, 104}
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March 31 {1759}. ** Brother Bob’s and wrote Tom ** Brother
Tom ** Went Brother Tom’s chambers and drest. {Yorke, 122}
February 26 {1760} ** Arrived at 1/2 past 2 - found 3 brothers at
dinner*** {Yorke, 132} {describing gathering in Chichester after
mother’s death.}
June 15 {1760} ** Between 12 and 1 in chariot to Kingston,
wither Brother Thomas came in his which he left there, and after
eating some veal and bacon at Nag’s Head went in my chariot to
White Lion, to Cobham, where we took another to Guildford
(Red Lion)- arrived at 4 - ** {Yorke, 135}
June 16 {1761}. ** Dined home - frère Thomas & Uxor & 2 sons
who went about 7. {Yorke, 149}
July 3 {1761}** Dined Mr. Phipps - Lord Cahier and frère
Thomas - quadrille soir. {Yorke, 151} {quadrille was four-hand
variant of the card game ombre.}
March 11 {1762} **[paid]** Frere Bob 26/5/0** Took minutes
of Brother Thomas for his will *** wrote brother’s will ** {Yorke,
157}

OTHER FACTS
In 1753, Thomas Baker was admitted a freeman of the city of
Chichester. 83
In 1758, Thomas Baker was included the list of liverymen of
London. 84

John Baker Diary, 4.
A LIST OF THE LIVERYMEN OF THE CITY OF LONDON (1758), 27
[“Cheapside … Baker, Thomas”] & 69 [“King-street, Cheapside Baker,
Thomas”].

83
84
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BROTHER JOSEPH BAKER
Joseph Baker(1715-1791) was born in Chichester in 1715. 85 He
was a surgeon. He also served as an alderman and mayor in Chichester.
It is possible that he spent a short time in London. In 1737, “Mr.
Joseph Baker, Surgeon, London” is listed as a subscriber to
BIBLIOTHECA TECHNOLOGICA (London: S. Idle 1737). The three
subscribers listed before him are the Baker brothers - Thomas [“Surgeon.
London”], John [“Attorney at Law of the Temple. London.”], and Robert
[“Limner. London”].
Beginning in 1746, Joseph was a prominent member of the
Chichester Corporation. 86 He was a bailiff from 1750 to 1752. 87
In 1752 and 1760 he was mayor of Chichester. 88
In 1752, Mr. Joseph Baker, Surgeon, of Chichester, was a
subscriber to James Foster’s DISCOURSES ON ALL THE PRINCIPLE
BRANCHES OF NATURAL RELIGION AND SOCIAL VIRTUE (London:
1752), Volume ii. Mr. Thomas Baker, surgeon, was also a subscriber.
In about 1752, Joseph married Elizabeth Lilliot (c. 1721-1797).
They had four children - Elizabeth (1753), Joseph (1754), Martha (1756),

Ancestry.com. England, Select Births and Christenings, 15381975 [database on-line]. Provo, UT, USA: Ancestry.com Operations,
Inc., 2014. FHL Film Number 504432 [Baptism 10 Feb 1714 (o.s.)].

85

86
87

John Baker Diary, 8.
John Baker Diary, 8.

Alexander Hay, HISTORY OF CHICHESTER (Chichester: J. Seagrave
1804), , 572

88
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and Charles (1761). In 1757 Elizabeth, the wife, inherited a large amount
from her cousin, Thomas Combes. 89
1791. 90

In 1791, Joseph Baker died. His will was probated 19 Nov.

BROTHER ROBERT BAKER
Thomas Baker’s brother, Robert Baker, 91 was born in 1713 in
Chichester 92 and trained as lawyer. He was admitted to the Inner Temple
in 1753. 93 However, no record has been found of him being called to the
bar, so he probably did not become a barrister.
Robert Baker had chambers in the Temple, one of the Inns of
Court, which indicates that he practiced some law. Philip Yorke states in
the preface of his book on the diary of John Baker that Robert “turned
aside from the lucrative profession of the law,” confirming that he
practiced some law but indicating that at some time he gave it up. The last
reference from John’s diary in Yorke’s book to visiting his brother at the
Temple was in 1773. 94
Robert maintained lodgings at a different location than his
chambers at the Temple. For example, according to John’s diary, in late
1762 Robert moved into lodgings of Mrs. Shelbury on Dean Street across
for the Concert Room. 95 She had a millinery business. The writings of

John Baker Diary, 8.
The National Archives; Kew, England; PREROGATIVE COURT OF
CANTERBURY AND RELATED PROBATE JURISDICTIONS: WILL
REGISTERS; Class: PROB 11; Piece: 1210,
91
Unless otherwise noted, the information about Robert Baker is from
John Baker Diary, 5-8.
92
John Baker Diary, 5.
93
www.intertemplearchives.org.uk [13 Nov. 1753].
94
John Baker Diary, 255 [24 Sep. 1773].
95
John Baker Diary, 164 [7 Dec. 1762].
89
90
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Martha Washington (wife of U.S. President George Washington) include
a letter dated August 10, 1764 to Mrs. Shelbury regarding orders for
women’s clothing and jewelry. 96
Robert maintained a lifelong interest in language and the arts.
Yorke reports that he was an amateur artist who painted portraits. In
September 1759, John noted in his diary that he had “viewed the pictures
at Reynolds” with his brother Bob. 97
In 1766, Robert’s book WITTICISMS AND STROKES OF HUMOUR,
a collection of jests, was published. 98 There was another printing of this
book in 1773 with the title THE MERRY JESTER. 99 In 1770, Robert’s book
REFLECTIONS ON THE ENGLISH language was published anonymously. 100
This book is best known for first introducing the grammatical usage rule
concerning the words “less” and “fewer” that states that “fewer” refers to a
number. There are still criticisms today of Robert Baker’s positions on
language, such as Oliver Kamm, I’d like to teach the world that less of
fewer doesn’t matter, TIMES (London), Nov. 1, 2014, 87.
Letter to Mrs. Shelbury, August 10, 1764, posted at
http://marthawashington.us/items/show/390 [accessed 13 Dec. 2018].

96

From George Washington to Robert Cary & Company, 13 February 1764,
posted at https://founders.archives.gov/documents/Washington/02-07-020173 [accessed 13 Dec. 2018].
97
John Baker Diary, 127 [13 Sep. 1759].
98
Robert Baker, WITTICISMS AND STROKES OF HUMOUR (London: W.
Bathoe 1766]; ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST
(London), 17-20 May 1766,3 [ad for “a new Jest Book”]; Reviewed in
CRITICAL REVIEW, 21:471 (1766)
99
Robert Baker, THE MERRY JESTER (London: R. Richards 1773).
100
Robert Baker, REFLECTIONS ON THE ENGLISH LANGUAGE (London:
1770). Baker’s book has been commented on by many historians of
grammar, e.g., Ingrid Tieken-Boon van Ostade, Henry Fowler and his
eighteenth-century predecessors, BULLETIN OF THE HENRY SWEET
SOCIETY FOR THE HISTORY OF LINGUISTIC IDEAS 51:5-24 (Nov. 2008)
[section 4 “Baker’s Reflections on the English Language” at 11-16].
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Later in 1770 the book was published as REMARKS ON THE
ENGLISH LANGUAGE. 101 A second edition of the latter work was published
in 1779 with substantial additions. 102 In 1771, Robert’s book
OBSERVATIONS ON THE PICTURES NOW IN EXHIBITION AT THE ROYAL
ACADEMY, SPRING GARDENS, AND MR. CHRISTIE'S was published. 103
Brother John’s diary reports that Robert sent a letter to the
Morning Post on Oct. 28, 1773 concerning a play - the Beggar’s Opera that was published the next day. 104
Robert was apparently not successful in making a good living from
his artistic endeavors. His mother placed restrictions in her will on his
access to his inheritance. 105 His brother’s diary reflects substantial gifts to
Robert. 106

BROTHER JOHN BAKER
John Baker was born in 1712 in Chichester. 107 From 1723 to 1727,
he went to school in Petworth in the Chichester District and in 1727 he
Robert Baker, REMARKS ON THE ENGLISH LANGUAGE (London: J.
Bell 1770). Reviewed in CRITICAL REVIEW, 31:367-376 (1771). Also
reviewed in MONTHLY REVIEW, 45:87-96 (1771). Critique of review in
MONTHLY REVIEW, see LONDON MAGAZINE, 40:435 & 499 (1771).
102
Robert Baker, REMARKS ON THE ENGLISH LANGUAGE (2d Edition)
London: John Bell 1779). MORNING POST AND DAILY ADVERTISER
(London), 11 Sep. 1782, 3 [ad for book].
103
Robert Baker, OBSERVATIONS ON THE PICTURES NOW IN
EXHIBITION AT THE ROYAL ACADEMY, SPRING GARDENS, AND MR.
CHRISTIE'S BY THE AUTHOR OF THE REMARKS ON THE ENGLISH
LANGUAGE (London: John Bell 1771).
104
John Baker Diary, 269 {28 Oct. 1773].
105
John Baker Diary, 7.
106
John Baker Diary, 8.; e.g., at 290 (9 July 1774),
107
John Baker’s Diary, 9.
101
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visited France. 108 He was admitted to Middle Temple and called to the Bar
in 1737. 109 Before 1741, he married Elizabeth Clarke. 110 Their oldest child
John Proculus Baker was born in 1741. 111 Elizabeth died in 1745 and was
buried in January 1745 in St. Christopher’s. 112
John Baker wrote a diary. It starts in December 1751 living on the
island of St. Christopher’s or St. Kitts. He was living with his second wife
Mary Ryan and their daughter Martha. 113 They had left his two elder boys,
John and Thomas, in England. 114 They had two other children Robert and
Joseph. 115
He practiced as a barrister in the islands. From 1749 he was the
deputy Solicitor-General to the Leeward Islands. From 1750 to 1752, he

Ibid.
Ibid.
110
Ibid. “She is named in Mr. C.B. Dimond’s pedigree Lady Clarke, and if
this is not an error, then a widow.”
111
Ibid.
112
Ibid.
113
Ibid. Details about Martha’s life are addressed in the diary. She married
Henry Swinburne in 1767. Ibid. at 24 et seq. For more on Henry
Swinburne (1743-1803), see DICTIONARY OF NATIONAL BIOGRAPHY
(New York: McMillan Co. 1898), Vol. 55, 229-231.
114
Ibid, at 10. Thomas was also an attorney of the Middle Temple and in
1770 went to the West Indies where he became Solicitor General of
Grenada and later Attorney General. He borrowed extensively to acquire
lands. In 1778 he was arrested for his debts and confined to King’s Bench
prison. He died in 1779, perhaps having been released from prison for ill
health shortly before. Ibid., 19-23.
115
Ibid. 23-24. Robert is believed to have been lost on the frigate ‘Aurora”
when in wrecked on the coast of Africa in 1770. Joseph served in the East
India Company. He married his cousin Martha Baker, daughter his uncle
Joseph in Chichester. He died in 1779.
108
109
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was the Solicitor-General. In 1751 he was a member of the House of
Assembly of St. Kitts. 116
He was a governor of St. Thomas’s Hospital where is brother
Thomas was a surgeon. 117 In 1760, he first mentions the governor’s staff of
St. Thomas’s in his diary. 118 He is included in the list of governors in 1768
as “John Baker, Esq. St. Kitts.”119 In 1773, he is listed as “John Baker, Esq;
Grove-place, Hants.” 120
John Baker died in in March 1779 and was buried at
Marylebone. 121

NEPHEW JOHN PROCULUS BAKER
John Proculus Baker (“JPB”) was likely the Mr. Baker who served
as one of the defense attorneys for Thomas Baker and Isaac Stapleton, so
he will be focused on here.
Ibid. 9.
Note that there was another John Baker of Spittalfields who was a
governor from 1742 and died in 1783. GOVERNORS MINUTES #2, 70 of
584 (14 July 1742); Will of John Baker, Weaver of London of
Christchurch, Spitalfields, The National Archives; Kew,
England; PREROGATIVE COURT OF CANTERBURY AND RELATED
PROBATE JURISDICTIONS: WILL REGISTERS; Class: PROB 11;
Piece: 1104. [Probate 21 June 1783].
118
John Baker’s diary, 135 [May 21, 1760].
119
A LIST OF THE GOVERNORS OF ST. THOMAS'S-HOSPITAL, IN
SOUTHWARK, 1768 (London: 1768), 3.
120
A LIST OF THE GOVERNORS OF ST. THOMAS'S-HOSPITAL, IN
SOUTHWARK, 1773 (London: 1772), 3.
121
John Baker’s Diary, 477. The National Archives; Kew,
England; PREROGATIVE COURT OF CANTERBURY AND RELATED
PROBATE JURISDICTIONS: WILL REGISTERS; Class: PROB 11;
Piece: 1061 (Probate 16 Feb 1780).
116
117
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JPB (1741-1800) was the son of John Baker, the diarist, and his
first wife, Elizabeth Clarke. JPB was born in 1741 in England. 122 He was
probably taken to the Leeward Islands with his parents, where his mother
died in 1745. His father soon married Mary Ryan in St. Kitts. The family
returned to England where they had a daughter Martha in 1747 and a son
Thomas in 1749. The father’s diary started in 1751 with John and Mary
living in the Leeward Islands, having left the sons, JPB and Thomas, in
England.
The middle name given to JPB asserts the legal aspirations that
John Baker had for his son. Proculus was a famous Roman jurist whose
name was given to one of the two schools of legal interpretation. The
followers of Labeo were called Proculiani. One difference between the
schools was that the Proculiani looked more to internal meaning than the
letter of the law. By a curious coincidence, Proculus was also an alternate
spelling Proclus who was a Greek physician who lived around the end of
the first century CE.
JPB lived with his uncle surgeon Thomas Baker from 1749 to
1758. Uncle Thomas Baker’s account book has an entry “nephew’s rent”
for each of those years. The amount was £21 per year, except for the last
year when it was identified as being for nephew John and was £19. 6 s.
Uncle Thomas’s account book records an interest payment by JPB in
1768, so they continued a close relationship. 123
In 1755 JPB was admitted to the Inner Temple to be trained as an
attorney like his father. 124 In the fall of 1758 he entered Herford College,
122

John Baker’s Diary,19. Ancestry.com. ENGLAND, SELECT BIRTHS

AND CHRISTENINGS, 1538-1975

[database on-line]. Provo, UT, USA:
Ancestry.com Operations, Inc., 2014. FHL Film Number 561142,
[Baptism on 4 Aug. 1741 at St. Martin the Fields, Westminster].
123
Baker’s account book is in the Wellcome Library in London (MS.
5781).
124
Ibid.
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Oxford. 125 His father arranged for lodgings at Oxford and JPB ceased to
live with his uncle. JCB was called to the bar in 1764, 126 so he was a
qualified barrister at the time of the Slatter trial. JPB practiced as a
barrister in London until he traveled to Jamaica in 1772 and established a
legal practice there. 127
It is most likely that JPB was the Mr. Baker who was a junior
barrister in the defense of Thomas Baker and Isaac Stapleton in the
Slatter case in 1767. 128 It is likely JPB would have been eager to assist in
defending his uncle, both from the ties that developed during his youth
living in his uncle’s home and from the opportunity for a newly qualified
barrister to participate in a trial before the Chief Justice of the Court of
Common Pleas. His father was out of the country and was not a junior
barrister, so he could not have been the Mr. Baker.
Before leaving England, he apparently had an illegitimate child
with Anne Wood. His father‘s diary reflects efforts to provide some
support for the mother child. 129
In 1775, he published a treatise entitled An Essay on the Art of

Making Muscovado Sugar. 130

Ibid.
1751-1850 - Archive - Middle Temple, posted at
archive.middletemple.org.uk/Shared%20Documents/MTAR/updated/175
1-1850.pdf. Register of admissions, 368 [Admitted 22 Jan 1755 and called
to the bar 6 July 1764].
127
Ibid.
128
Thomas Baker, THE FACTS AS THEY WERE (1767 or 1768)
[Wellcome Library MS 1037], 15.
129
Ibid.
130
Bryan Edwards, THE HISTORY, CIVIL AND COMMERCIAL, OF THE
BRITISH COLONIES OF THE WEST INDIES (London: John Stockdale
1793), Vol. II, 236
125
126

MONOGRAPH 16 - Page 34 of 43

In 1773, he married Ann Susanna Poole, the daughter of a
Jamaica lawyer. They had two children who survived to be adults, John
Poole Baker (d. 1829) and Susan Baker. 131 In November 1779, they had
another daughter, Margaret Elizabeth, who lived less than a month and
was buried in Jamaica. 132 Anna died in 1800, a widow. 133 Thus, JPB died
before 1800.

ADDENDUM A
LIST OF THOMAS BAKER’S STUDENTS
Names and dates of status of students with Baker from Baker’s Account
Book [Wellcome Library (MS. 5781)].
.
Allen, John [pupil 1751]
Altree, John Turnpenny [apprenticed 1753] (1736-1798)
Apperly, Thomas [dresser 1753]
Arthur, James [dresser 1744-45]
Bacon, Montague [pupil 1738-39] [pupil cert. 3 June 1740]
Badeley, Gill [dresser 1764]
Ballard, Robert [pupil 1757]
Banister, John (pupil 1744)
Barnard, John [pupil 1755]
Barratt, William [dresser 1746-47]
Batserston, Daines (pupil 1747)
Beevor, Matthew (pupil 1743)
Besly, Isaac (pupil 1743)
Bishop, Thomas [pupil 1756]
131

Ibid.

Monumental Inscriptions St. Andrew 2 Jamaica, posted at
www.jamaicanfamilysearch.com/Members/Barche18.htm].
133
GENTLEMAN’S MAGAZINE, Vol. 70, pt.1, 389 (April 1800).
132
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Blinch, Richard [dresser 1749]
Boone, Stephen [pupil 1753]
Bradley, John (pupil 1748)
Bradshaw, Nathaniel [dresser 1744-45]
Bray, Edward [pupil 1752]
Breadoh, Robert [pupil 1755]
Bridget, Josiah Crocker [pupil 1755]
Brookes, Robert [apprenticed 1751]
Browne, Brexholm [pupil 1748]
Browne-Cheston, Richard [dresser 1759]
Browne, Henry [pupil cert. 22 Nov. 1743]
Buck, Henry [dresser & pupil 1740-41]
Buck, Nath. (pupil & dresser 1741)
Butcher, John [apprenticed 1759]
Byam, Nathaniel [dresser 1740-41]
Cattell, William [dresser 1742-43]
Chambers, Thomas (pupil 1748)
Chandler, Samuel [apprenticed 1739]
Chrichlow, Samuel [dresser 1742-43]
Clapman, Thomas [dresser 1742-43]
Cleaver, Thomas [pupil 1752]
Collins, George [pupil 1754]
Cornwall, Ralph [pupil 1750]
Cox, John [pupil 1749]
Crawford, Thomas (dresser 1747)
Crocker, John (pupil 1745)
Crooke, Henry [dresser 1765]
Cudlipp, Matthew [pupil 1758]
Daniel, John [pupil cert. 15 Apr. 1741]
Dell, Joseph [pupil 1756]
Dickinson, James [pupil cert. 2 Apr. 1740] [ or Dickson]
Dottin, Stephen Rous [pupil 1754]
Dove, Benjamin [pupil 1749]
Drinkwater, Richard [dresser 1757]
Dudley, William [dresser 1745-48]
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Dughton ?, Richard [dresser 1764]
Duke, Edward [dresser 1753]
Edgar, Devereux [dresser 1762]
Fall, Thomas (pupil 1747)
Fawssett, Richard [dresser 1761]
Freeman, Edward [pupil 1753]
Garrigues, Abednego [dresser 1761]
Geach, Thomas [pupil 1751]
Gibbons, Thomas [pupil 1759]
Goddard, Henry (pupil 1744)
Godly, Thomas [dresser 26 Sep 1768]
Goodere, John [pupil 1752]
Goland, William [dresser 1751]
Gott, John (dresser 1748)
Gough, Joseph [pupil 1759]
Green, Robert [pupil 1759]
Grosvenor, Samuel [pupil 1754]
Haines, Thomas [dresser 1765]
Hairby, William [dresser 1749]
Hall, George [dresser 1754]
Hamilton, Richard [apprenticed 1739] (d. 1754)
Hannam, George [dresser 1768]
Haselwood, Thomas [pupil 1749]
Hawkins, George [dresser 1760]
Hawkins, John [pupil 1740-41]
Hawkins, William [dresser 1742-43]
Hayne, Anthony [pupil 1756]
Head, Joshua [pupil 1759]
Head, William [dresser1763]
Head, Thomas [dresser 1750]
Herbert, Samuel [pupil 1740-41]
Hingston, Andrew [pupil 1752]
Hodges, Charles [dresser 1738-39]
Hoershaw, James [dresser 1739-40]
Hoershaw, John [dresser 1739-40]
Holloway, Robert [pupil 1757]
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Hope, Michael [dresser 1749]
Hubbard, John (pupil 1743)
Johnson, William [dresser 1757]
Jones, Essex (pupil 1747)
Jones, Robert [pupil cert. 21 June 1743]
Joran, Richard [dresser 1759]
Joyce, Nicholas [pupil 1756]
Kenderdine, George Manwairing [pupil 1758]
Ketteridge, John [dresser 1749]
Kingsman, Josiah (pupil 1745)
Langley, Joseph (pupil 1744)
Langley, Mayhew (pupil 1748)
Langrish, Thomas [dresser 1752 & 1754]
Lawrence, Thomas [pupil 1740-41]
Longstaff, Edward [pupil 1740-41]
Lovelace, Francis [pupil 1753]
Lowdell, Stephen [pupil cert. 3 June 1740]
Lugger, Daniel [pupil 1749]
Lyon, Walter [dresser 1763]
Maltby, Charles (pupil 1744)
Mant (?), William [[dresser 1757]
Marks, John [pupil 1759]
Marshall, John [dresser 1750]
Mattershed, Samuel [pupil 1758]
Matthews, Henry [dresser 1763]
Meek, Thomas [dresser 1750]
Meriton, Henry [dresser 1747-48]
Miller, Richard [dresser 1766]
Mitchell, Francis (pupil 1744)
Mitten, Francis (pupil 1754]
Moh, William [dresser 1761]
Moss, Richard [dresser 1756]
Mudge, John [pupil 1739-40]
Nash, John [pupil 1750]
Oldershaw, James [dresser 1740 & 1745-46]
Oldershaw, John (dresser 1740)
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Palmer, Henry [dresser 1760]
Palmer, Thomas (pupil 1746)
Pearce, John [dresser 1766]
Pearson, Hugh [pupil 1754]
Piggott, Thomas [apprenticed 1746]
Poore, William [dresser 1758]
Pope, Matthew [dresser 1759]
Popham, Alexander [pupil 1739-40]
Pugh, Walter [pupil 1756]
Pulley, Anthony (pupil 1745)
Pyefinch, Hugh (pupil 1746)
Rich, James [Dresser 1754]
Richards, Thomas (pupil 1746)
Richardson, George (pupil 1740)
Rickens, Barnabas [pupil cert. 16 Apr. 1740] [or Richins]
Reeves, Edward [pupil 1739-40]
Reynold, John [pupil 1752]
Roberts, Robert [pupil 1757]
Rowley, William [pupil late 1750s]
Russell, Nicholas (pupil 1744)
Safford, Joseph [dresser 1759]
Say, Thomas [pupil 1750]
Sempill, James [pupil 1754]
Smith, Nicholas (Dresser 1743-44)
Smith, Richard [pupil 1753]
Smith, William Leaper [pupil 1754]
Spiller, Robert (Dresser 1738-39)
Spilsbury, John (pupil 1744)
Stapleton, Henry [dresser 1751]
Stephens, William [pupil 1749]
Stewart, Robert [pupil 1759]
Stringer, John [pupil 1753]
Swayne, John [pupil 1758]
Symond, Robert (Dresser 1739-40)
Symons, Francis [pupil 1757] [dresser 1759]
Talcott, Jeffrey (Dresser 1744-45)
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Tapsfield, Henry (pupil 1746)
Tayler, Geoffrey [dresser 1761]
Territt, John [pupil 1757]
Thomas, John [dresser 1744-45]
Thomas, Robert (pupil 1746)
Thuraites, George [dresser 1768]
Tice, Malachi [dresser 1762]
Tomlinson, Francis [pupil 1757]
Tomas, John (dresser 1745)
Tonge, Thomas (pupil 1745)
Tremayne, John [pupil 1747]
Turner, John [dresser1758]
Tutte, Henry [dresser 1755]
Vanderwall, Daniel (pupil 1747)
Walford, John [dresser 1752]
Walker, John [dresser 1747-48)
Walton, Richard [pupil cert. 24 Apr. 1744]
Ward, William (pupil 1741)
Ward, William [pupil 1752]
Waterhouse, John [pupil & dresser 1754]
Watts, Ralph [pupil 1752]
Webb, Roger [pupil 1758]
Whit, Burton (pupil 1747)
Wickham, Thomas [dresser 1752]
Wildgoose, John [pupil 1739-40]
Williams, James (Dresser 1743-44)
West Indies
Willis, George (Dresser 1745-46)
Wilson, Benjamin [dresser 1751]
Wilson, John [pupil 1749]
Worman, John [pupil 1740-41]
Wragge, Septimus [pupil 1752]
Wright, Samuel [pupil 1751]
Wyatt, John [dresser 1758]
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ADDENDUM B
BIOGRAPHICAL NOTES ON THE SURGEONS
WHO WERE CANDIDATES IN 1739 WHEN
THOMAS BAKER WAS ELECTED A SURGEON
TO ST. THOMAS’S HOSPITAL
Daniel Mitford (1713-1764) practiced as a surgeon and
apothecary in Northallerton in North Yorkshire. Memoranda book of
Daniel Mitford, apothecary, of Northallerton, Yorkshire Archaeological
Society, MD335/15/3/28.
Joseph Paul (d. 1763) was elected a St. Thomas surgeon in 1741
upon the death of James Ferne. Paul resigned in 1760 and was replaced by
Thomas Smith who had been his apprentice. DAILY ADVERTISER
(London), Apr. 4, 1741, 1; WHITEHALL EVENING POST OR LONDON
INTELLIGENCER, 24 June 1760, 2; LONDON CHRONICLE, 25-27 Jan.
1763.
Benjamin Cowell (d. 1783) was elected a St. Thomas surgeon in
1749 upon the resignation of John Girle. Cowell resigned in 1768 and was
replaced by Joseph Else. Cowell was Master of the Company of Surgeons.
See MONOGRAPH #20 for more about Cowell.
John Sheron (d. 1755) was again a candidate for St. Thomas
surgeon in 1749 when Cowell was elected. He became a surgeon for St.
Luke’s Hospital for Lunaticks where he served until his death. ST.
THOMAS’S HOSPITAL: MINUTES OF THE COURT OF GOVERNORS, 23
Aug. 1749; MILAN’S UNIVERSAL REGISTER (London 1753), 45; MILAN’S
UNIVERSAL REGISTER (London 1755), 95; DAILY ADVERTISER
(London), 7 Oct. 1755, 1; DAILY ADVERTISER (London), 22 Oct. 1755,
1.
Robert Markland (c. 1708-1788) was a surgeon and apothecary in
Aldermanbury in London. Markland had been a candidate along with
Thomas Baker in 1736 for the Guy’s Hospital surgeon position when
Hasell Cradock died. Markland withdrew and John Belchier was elected.
Markland was a candidate for the St. Thomas’s Hospital surgeon position
when James Ferne died in 1741. Benjamin Cowell was also a candidate,
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but Joseph Paul was elected. LONDON EVENING POST, 21 Dec. 1736, 2;
LONDON EVENING POST, 2 Apr. 1741, 2; GENTLEMAN’S MAGAZINE
AND HISTORICAL CHRONICLE (London),
58:565 (June 1788).
Edmund Sanxay (1715-1787) had completed his apprenticeship
with Peter St. Hill in 1737. Peter Hill was the surgeon to the Lock
Hospital in Southwark. Sanxay apparently had a successful private practice
in London; there is no record of him being associated with a hospital.
Sanxay later became a member of the court of assistants of the Company
of Surgeons (1758-1762). In 1767 he was nominated to be a sheriff of
London, but he was discharged from the role later in 1767 for “being
disqualified.” The nature of the disqualification was not specified. In 1775,
Sanxay became involved in a controversial criminal case. Jane Butterfield
was tried for the alleged poisoning of William Scawen. Sanxay testified
against her. Others testified that Scawen died of putrid fever and she was
acquitted. Serjeant-at-law John Glynn defended Butterfield. A letter was
published that was critical of Sanxay’s testimony. Cecil Wall, THE
HISTORY OF THE SURGEON’S COMPANY 1745-1800 (London:
Hutchinson’s Scientific & Technical Publications 1937), 220; PUBLIC
ADVERTISER, 13 May 1767, 2; LONDON EVENING POST, 13 June 1767,
4; PUBLIC ADVERTISER, 21 Aug. 1775, 3; THE TRIAL OF JANE
BUTTERFIELD FOR THE WILFUL MURDER OF WILLIAM SCAWEN, ESQ;
AT THE ASSIZES HELD AT CROYDON FOR THE COUNTY OF SURRY ON
SATURDAY ... (London 1775); A LETTER TO MR. SANXAY (London
1775); LONDON EVENING POST, 7 Sep. 1775, 4; Theodore Frederic
Sanxay, THE SANXAY FAMILY (N.Y. 1907), 71-72, 153.
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Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
Isaac Stapleton (1709-1788) was a respected surgeon and
apothecary in Southwark. He was listed as an examined and approved
surgeon and was a member of the Company of Surgeons. His home and
apothecary business were located on the Borough High Street across from
St. George’s Church, a short distance from Slatter’s residence.
Isaac Stapleton was baptized 30 January 1709 in St. George the
Martyr parish, Borough of Southwark, County of Surrey. 1 His father was
Isaac Stapleton (d. 1728). 2 His father had married his mother, Elizabeth
Fisher, in 1700. 3
London Metropolitan Archives, ST. GEORGE THE MARTYR,
SOUTHWARK, COMPOSITE REGISTER, P92/GEO/142 [baptism on 30
January 1708 (o.s.) which is 30 January 1709 (n.s.)]. His birth year is
confirmed by Peter John Wallis, EIGHTEENTH CENTURY MEDICS:
SUBSCRIPTIONS, LICENSES, APPRENTICESHIPS (2d Edition) (Jasprint
Ltd.: Newcastle Upon Tyne 1988), 567 [Wallis is hereinafter cited as
EIGHTEENTH CENTURY MEDICS].
2
London Metropolitan Archives, ST. GEORGE THE MARTYR,
SOUTHWARK, COMPOSITE REGISTER, P92/GEO/142; EIGHTEENTH
CENTURY MEDICS, 567. The burial of “Isaac Stapleton from the
1
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Isaac (the father) was employed in the cloth business. He was
described in the baptismal records of his children in various ways “keeper Linen shop.” [Elizabeth (1702 - d. 1702)], “cloathman” [Elizabeth
(1703 - d. 1704)], “cloathman” [Elizabeth (1706-1754?)] and “Callico
printer” [Isaac (1709-1788)]. Isaac and Elizabeth had two other children Mary (1713-?) and Sarah (1716-1716). No employment was listed in their
baptism records. 4
There is no evidence that Isaac Stapleton (1709-1788) was ever
married or had children. There is no mention of a wife or children in his
will.
Isaac was apprenticed to surgeon Adrian Houser (d. 1759) on 2
February 1724. 5
Burrough” in March 1728 is recorded in London Metropolitan Archives,
St George the Martyr, Southwark, Composite register: baptisms Sep 1727 Dec 1757, marriages Oct 1732 - Dec 1757, burials Dec 1723 - Dec 1757,
P92/GEO/144. His will was dated 6 March 1727/1728 and probated 28
March 1728. He left bequests to his wife, Elizabeth, son Isaac, and
daughters, Elizabeth (Tenylor) and Merry. Sarah had died in 1716.
London Metropolitan Archives and Guildhall Library Manuscripts
Section, Clerkenwell, London, England; Reference Number:
DW/PA/5/1728; Will Number: 122.
3
ENGLAND, MARRIAGES, 1538–1973. Salt Lake City, Utah: Family
Search, 2013. FHL Film Number: 374493, 942 B4HA V. 59.
4
London Metropolitan Archives, St George the Martyr, Southwark,
Composite register: baptisms May 1695 - Aug 1727, marriages May 1695 Sep 1732, burials May 1695 - Nov 1723, P92/GEO/143; London
Metropolitan Archives, St George the Martyr, Southwark, Composite
register: baptisms Mar 1685 - Dec 1714, marriages Mar 1685 - Jun 1713,
burials Mar 1685 - Dec 1714, P92/GEO/142.
5
BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1, Piece 9 ;
The National Archives (TNA), Kew, Surrey, England [5 Feb 1723 (o.S.)];
EIGHTEENTH CENTURY MEDICS, at 567 [2 Feb. 1724 (n.s.)]; The
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On 2 March 1736, Isaac Stapleton took on a surgical apprentice,
Henry Cooper. At that time, Isaac was a foreign brother of the barber
surgeons. A surgeon was called a foreign brother when his apprenticeship
was not served with a freeman of the Company of Surgeons. Foreign
brothers could cease being foreign brothers and be regular members of
Company if they assumed the offices that freeman were required to serve
or paid the fine to be excused from these offices. In 1766, the fine for
refusing to serve as Warden and Steward of Anatomy was reduced from
£21 to 5 guineas. In 1766-67, Isaac Stapleton paid the fine, so he must
have been admitted to the freedom of the Company by that date. 6
In 1763, he was included in a list of the examined and approved
surgeons. 7
Stapleton was a respected member of the business community
and was involved in civic affairs. In 1765, Parliament passed an act for the
paving of streets in Southwark. There is a long list of individuals
responsible for implementing the act that includes “master Isaac
Stapleton.” 8

National Archives; Kew, England; PREROGATIVE COURT OF
CANTERBURY AND RELATED PROBATE JURISDICTIONS: WILL
REGISTERS; Class: PROB 11; Piece: 838 [will of Adrian Houser
probated 26 July 1759].
6
Information about apprentices trained by Stapleton and the Surgeon’s
Company is from: The National Archives of the UK (TNA), Kew, Surrey,
England, BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1,
Piece 15; Cecil Wall, THE HISTORY OF THE SURGEON’S COMPANY
1745-1800 (London: Hutchinson’s Scientific & Technical Publications
1937), 37, 101, 230.
7
Thomas Mortimer, THE UNIVERSAL DIRECTOR (London 1763), 54.
8
Danby Pickering, THE STATUTES AT LARGE, ANNO SEXTON GERGII
III. REGIS, Vol. XXVII (Cambridge: John Archdeacon 1767), 6 George
III, Chapter 24, 56, at 58.
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In 1765 and 1766, Isaac Stapleton of St. George in Borough was
listed as a jury-qualified freeholder and copyholder. 9
In 1767 he was a defendant in the case of Slater v. Baker and
Stapleton. This case is detailed in other MONOGRAPHS.
10

In 1768, Stapleton was appointed to be a justice of the peace in
the county of Surrey. Southwark was part of Surrey at that time. 11
On 28 March 1768, Isaac Stapleton of St. George the Martyr
parish in Southwark took on another surgical apprentice, John Allanson. 12

SURREY, ENGLAND, JURY-QUALIFIED FREEHOLDERS AND
COPYHOLDERS, 1696-1824.
10
Slater v Baker & Stapleton, 2 Wilson 359, 95 Eng. Rep. 860 (C.B.
1767); Thomas Baker, FACTS AS THEY WERE (Unpublished - held by
Welcome Library in London (Ms. 1037).
11
Chancery files (Petty Bag series), class list, Volume 116 (Swift 1975), at
216 [justice of the peace]; Oath of Stapleton as justice of the peace, TNA,
CP202/157/2. In 1779 Humphrey Finnimore paid bail to Isaac Stapleton.
Humphrey Finnimore, THE TRIAL OF HUMPHREY FINNIMORE, ESQ;
(REPUTED TO BE WORTH FORTY THOUSAND POUNDS) WHO WAS TRIED
AT THE QUARTER SESSION HOLDEN FOR THE COUNTY OF SURREY, IN
THE TOWN-HALL, SOUTHWARK, ON THURSDAY THE 14TH DAY OF
JANUARY, 1779, AND CONVICTED OF FELONY, IN STEALING OF FIVE
TURKIES, THE PROPERTY OF THOMAS HUMPHRIES. WITH THE
PLEADING OF THE COUNSEL, AND THE SPEECHES OF THE JUSTICES, ON
THE 14TH AND 15TH OF JANUARY, WHEN THE PRISONER'S COUNSEL
MOVED THE COURT TO RESPITE THE SENTENCE. AND A COPY OF THE
PETITION PRESENTED TO HIS MAJESTY, SIGNED BY THE FIFTEEN
MAGISTRATES WHO WERE PRESENT AT THE TRIAL. WITH AN ADDRESS
TO THE PERSON PARDONED, AND ANOTHER TO THE READER
(LONDON 1779), 33.
12
BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1, Piece 25;
TNA, Kew, Surrey, England.
9
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In 1768, Isaac Stapleton of Southwark is included in the list of
liveryman of London. 13
In about 1770, Stapleton entered a partnership with Thomas
Walshman (1750-1836) that lasted about ten years. In 1777, Stapleton
and Walshman obtained the contract to provide surgical services to
Marshalsea Prison in Southwark. A biographic sketch of Walshman notes
that Stapleton was “gentleman of high respectability as well as fortune” and
states that Stapleton was a magistrate for the Borough and County of
Surrey. It also notes that the weight of the business fell entirely to
Walshman during the partnership. The partnership was dissolved because
Stapleton’s extensive business was too much for Walshman’s health. It
may be that the experience of the Slatter case contributed to Stapleton’s
decision to turn over the work of his surgical practice and focus his efforts
on his civic and other business interests. 14
An example of Isaac’s involvement in civic affairs was that in 1775
he was one of the commissioners who decided that Magdalen Hospital
was entitled to charitable immunity from the tax on houses, windows and
lights. The determination was appealed, but upheld by a panel of judges

A LIST OF LIVERYMAN OF THE CITY OF LONDON (London 1768), 123
& 125.
13

Dr. T. Walshman, Licentiate of the Royal College of Physicians, and
Senior Physician to the Surry and Western Dispensaries, in AUTHENTIC

14

MEMOIRS, BIOGRAPHICAL, CRITICAL AND LITERARY OF THE MOST
EMINENT PHYSICIANS AND SURGEONS OF GREAT BRITAIN (Second
Edition) (London 1818), 158-165; CERTIFICATE OF THE JUSTICES THAT
THOMAS WALSHMAN, SURGEON AND APOTHECARY (IN PARTNERSHIP
WITH ISAAC STAPLETON OF SOUTHWARK) IS A PROPER PERSON TO
SUCCEED JAMES BURT AS APOTHECARY AND SURGEON TO COUNTY
GAOL AND HOUSE OF CORRECTION IN SOUTHWARK, Surrey History
Centre, QS2/6/1780/Eas/17.
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that included Justices Gould and Blackstone from the Court of Common
Pleas. 15
In 1776, Isaac Stapleton was one of the Justices of the Peace
involved in ordering the removal of a pauper, Mary Brockley, from the
parish of Saint Savior to Christchurch. The removal was appealed and the
court ordered the return of Mary Brockley to Saint Savior. 16
In 1777, Stapleton and Walshman obtained the contract to
provide surgical services to Marshalsea Prison in Southwark. 17
In 1777, Isaac Stapleton pledged £4 per year to the St. Savior Free
Grammar School to increase the payment of Mr. Bingham and Mr.
Carter, to £20 per year. 18

CASES OF APPELLANTS RELATING TO THE DUTIES ON HOUSES,
WINDOWS, OR LIGHTS, WITH THE OPINION OF THE JUDGES THEREON

15

(London: Office for Taxes 1786), 119-120.
16
CITY OF LONDON SESSIONS: SESSIONS PAPERS - JUSTICE WORKING
DOCUMENTS, 12 Apr. 1773 - 1 Nov. 1777, images 222 and 229 of 248, at
www.londonlives.org.
17
A NARRATIVE OF THE LATE DISTURBANCES IN THE MARSHALSEAPRISON; IN WHICH THE CONDUCT OF THE SEVERAL PARTIES
CONCERNED, IS IMPARTIALLY CONSIDERED; THE BEHAVIOUR OF MR.
MARSON, AS A JUSTICE OF THE PEACE, AND KEEPER OF THE PRISON,
VINDICATED, AND THE DEFENCE OF MR. MASON, CLERK OF THE
PAPERS, EXAMINED AND REFUTED (London 1768), 27 [In 1768,
Stapleton signed an oath concerning interviewing a prisoner regarding a
disturbance at the prison.].
18
Matthew Concanen and A. Morgan, Nicholas Carlisle, THE HISTORY
AND ANTIQUITIES OF THE PARISH OF ST. SAVIOUR'S, SOUTHWARK
(London: J. Delahoy 1795), 181; A CONCISE DESCRIPTION OF THE
ENDOWED GRAMMAR SCHOOLS IN ENGLAND AND WALES (London: W
Bulmer 1818), Vol. II, 587.
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In 1779, Isaac Stapleton was listed as contributing £20 to a fund
for raising men for the sea service and other purposes. 19
In 1780, Isaac Stapleton of the Borough was listed in a poll for
knights. 20
In 1781, Isaac Stapleton contributed £2/2/0 to Misericordia
Hospital. 21
In 1782, Isaac Stapleton purchased fire insurance for his
apothecary business opposite St. George’s Church in the Borough
(Southwark). 22
In 1782 Isaac Stapleton was listed as the landlord of 12 properties
in Southwark. 23
In 1783, he is recorded as having committed a prisoner, Benjamin
Richards. 24
ST. JAMES CHRONICLE (London), July 31, 1779, 2.
COPY OF THE POLL FOR KNIGHTS OF THE SHIRE FOR THE COUNTY
OF SURREY, TAKEN AT GUILDFORD IN THE SAID COUNTY, ON
WEDNESDAY AND THURSDAY THE 27TH AND 28TH DAYS OF
SEPTEMBER, 1780 (Guildford: J. Russell 1780), 63.
21
PUBLIC ADVERTISER (London), Apr. 2, 1781, 1.
22
FIRE INSURANCE REGISTERS: FIRE INSURANCE POLICY REGISTER,
1777-1786, UK Data Archive, LL ref: fire_1780_1785_283_90226, posted
on www.londonlives.org/.
23
Land tax records for St. John, Southwark, Surrey (1782) & (1784).
24
A KALENDAR OF THE PRISONERS FOR THE ASSIZES, TO BE HOLDEN AT
CROYDON, IN AND FOR THE COUNTY OF SURREY, ON MONDAY, THE
18TH DAY OF AUGUST 1783, BEFORE THE RIGHT HON. WILLIAM EARL
OF MANSFIELD, HIS MAJESTY'S CHIEF JUSTICE, ASSIGNED TO HOLD
PLEAS BEFORE THE KING HIMSELF; AND THE HON. SIR HENRY GOULD,
KNT. ONE OF THE JUSTICES OF OUR LORD THE KING, OF HIS COURT OF
COMMON PLEAS (1783), 5.
19
20
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In 1783, Isaac Stapleton of Southwark is listed in the medical
register. 25
In 1784, Isaac Stapleton was left a bequest of £100 by Richard
Russell of Bermondsey. 26
Stapleton subscribed to several books, demonstrating a wide range
of interests: A SURVEY OF THE CITIES OF LONDON AND WESTMINSTER,
BOROUGH OF SOUTHWARK, AND PARTS ADJACENT (London: T. Read
1733), Vol. 1 & (1735), Vol. 2; Thomas Bisse, A COURSE OF SERMONS
ON THE LORD’S-PRAYER PREACHED AT THE ROLLS (Oxford 1740); MR.
COOKE'S EDITION AND TRANSLATION OF THE COMEDYS OF PLAUTUS.
Vol. I. (London 1746); ORIGINAL POEMS AND TRANSLATIONS. By
Francis Fawkes, M.A. (London 1761); Alexander Blackrie, A
DISQUISITION ON MEDICINES THAT DISSOLVE THE STONE (London
1771); N.L., ANTIQUITY; OR, THE WISE INSTRUCTER (York 1773); Jonas
Hanway, AN ACCOUNT OF THE MISERICORDIA HOSPITAL FOR THE
CURE OF INDIGENT PERSONS, INVOLVED IN THE MISERIES OCCASIONED
BY PROMISCUOUS COMMERCE (1780); and John Grose, ETHICS,
RATIONAL AND THEOLOGICAL, WITH CURSORY REFLECTIONS ON THE
GENERAL PRINCIPLES OF DEISM (London 1782) and (London 1784).
Bisse and Grose were Church of England clergymen.
Isaac Stapleton died in June 1788. He was buried in St. George
the Martyr parish, Southwark, on 17 June 1788. 27 His will was proved in

THE MEDICAL REGISTER FOR THE YEAR 1783 (1783), 23.
PUBLIC ADVERTISER (London), Oct. 16, 1784, 4; THE WILL OF
RICHARD RUSSELL, ESQ; LATE OF BERMONDSEY IN THE COUNTY OF
SURREY (London: Henry Pace 1784).
25
26

London Metropolitan Archives, St George the Martyr, Southwark,
COMPOSITE REGISTER: BAPTISMS, MARRIAGES, BURIALS, JAN 1784-JUN
1800, P92/GEO/146
27
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the Prerogative Court of Canterbury on 15 June 1788. 28 His address at the
time of the will was Windmill Road, Camberwell, Surrey.
He had been an investor in the South Sea Company. His name
was included in a list of those with unclaimed dividends in 1791. 29

Will of Isaac Stapleton of Camberwell, Surrey (15 June 1788), TNA,
PROB 11/1167/127. He left a bequest to Elizabeth wife of Thomas
Walshman. No relatives are identified in the will.
29
South Seas Company, THE NAMES AND DESCRIPTIONS OF THE
PROPRIETORS OF UNCLAIMED DIVIDENDS ON THE PUBLICK FUNDS,
TRANSFERRABLE AT THE SOUTH-SEA HOUSE; WHICH BECAME DUE
BEFORE THE 31ST DECEMBER 1780, AND REMAINED UNPAID THE 31ST
DECEMBER 1790. WITH THE DATES WHEN THE FIRST DIVIDENDS
RESPECTIVELY BECAME PAYABLE, AND THE NUMBER OF DIVIDENDS
DUE (London 1791), image 2 in Eighteenth Century Collections Online.
28

MONOGRAPH 17 - Page 9 of 9

MONOGRAPH #18

BIOGRAPHICAL NOTES ON
RICHARD SLATTER AND HIS FAMILY
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.

RICHARD SLATTER
The plaintiff in the case Slater v Baker and Stapleton was Richard
Slatter (c.1722-1774). 1
Richard Slatter was born circa 1722. 2 No records have been
located of his parentage. He was a businessman who lived in Southwark,
England, which is located at the south end of London Bridge and is now
part of metropolitan London. His business was sufficiently well
Slatter’s name is misspelled in the nominative report of the case - Slater
v. Baker and Stapleton. The name is spelled “Slatter” in the official court
record and in nearly all other contemporaneous documents about Slatter.
2
He reported being 23 years old in the marriage allegation for his
marriage with Ann Carter dated 12 August 1745. MARRIAGE BONDS AND
ALLEGATIONS. London, England: London Metropolitan Archives. MS
10091/85 Par 2; London Metropolitan Archives, ST. BENET PAUL’S
WHARF, REGISTER OF MARRIAGES, 1742/3-1754,
P69/BEN3/A/003/MS05718, Item 003.
1
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established to be included in directories of London businesses starting in
1759. He was primarily an oilman, a seller of oil for lamps. Oilmen were
known as vendors of a variety of products. Directories of London
businesses listed him as an oilman and also as a grocer. After the Slatter
case, Slatter was usually listed as an “oilman & salter.” A salter sold salt. 3
Slatter is listed in the following business directories: KENT’S DIRECTORY
(London 1759), 104 [“Slatter Richard, Oilman & Grocer, Blackmanstreet”]; (1760), 112 [“Slatter Richard, Oilman & Grocer, Blackmanstreet”]; (1763), 112 [“Slatter Richard, Oilman & Grocer, Blackmanstreet”]; (1766), 122 [“Slatter Richard, Oilman & Grocer, Blackmanstreet”]; (1768), 153 [“Slatter Richard, Oilman & Salter, No. 66,
Blackman-street”]; (1769), 159 [“Slatter Richard, Oilman & Salter, No. 66,
Blackman-street”]; (1771), 163) [“Slatter Richard, Oilman & Salter, No.
66, Blackman-street”]; A COMPLETE GUIDE TO ALL PERSONS WHO HAVE
ANY TRADE OR CONCERN WITH THE CITY OF LONDON, AND PARTS
ADJACENT (London 1760), 158 [“Slatter Richard, Blackman str.”]; THE
UNIVERSAL POCKET COMPANION (London 1760), 167 [“Slater Richard,
oilman and grocer, blackman street“]; (1767), 167 [“Slater Richard, oilman
and grocer, blackman street“] [Note the UNIVERSAL POCKET
COMPANION was the only directory to spell Slatter’s name as Slater.]; THE
COMPLEAT COMPTING-HOUSE COMPANION: OR, YOUNG MERCHANT
AND TRADESMAN'S SURE GUIDE (LONDON 1763), 226 [“Slatter Richard,
Blackman Street“]; UNIVERSAL DIRECTORY (London 1763), 153 [“Slater,
Richard, Oilman and Grocer, Blackman street“]; BALDWIN'S NEW
3

COMPLETE GUIDE TO ALL PERSONS WHO HAVE ANY TRADE OR
CONCERN WITH THE CITY OF LONDON, AND PARTS ADJACENT

(London 1768), 159 [“Slatter Rich. Oilm. and groc. 66, Blackman str.”];
(1770), 169 [“Slatter Rich. Oilm. and grac. [sic] 66, Blackm. str.”];
LONDON DIRECTORY FOR THE YEAR 1772 (no pagination) [“Slatter
Richard, oilman and salter, 66, Blackman str.”]; LONDON DIRECTORY
FOR THE YEAR 1773 (no pagination) [“Slatter Richard, oilman and salter,
66, Blackman str.”]; COMPLETE POCKET BOOK (for 1775) (London
1774), 53 [“Slatter Rich. Oilman and Salter, No. 66, Blackman str.”];
LONDON/WESTMINSTER DIRECTORY: DIRECTORY OF LEADING LOCAL
INHABITANTS, 1774 [“Slatter Richard 66 Blackman St.”], posted at
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The earliest record of Slatter that has been located is his marriage
to Ann Carter in 1745. The marriage documents state that they each lived
in Saint Savior parish in Southwark. 4 They had two daughters - Mary and
Sarah. Baker’s Report 5 discloses that the older daughter testified at the
Slatter trial, but does not disclose her name. It is likely that Sarah was the
older daughter. Sarah was probably born in 1745-47 in Saint Savior
parish. 6 Mary was christened in January 1748 in St. George the Martyr
Parish. 7
Sometime before late 1748, the family moved to 66 Blackman
Street in St. George the Martyr parish, Southwark. In 1753, the end of
Blackman Street where the Slatter’s resided, was considered the southern
most point of the broadest north-south stretch of London. In 1766
Richard was still living at 66 Blackman Street. In 1889, Blackman Street
Londonlives.org. He is not listed in earlier directories. Directories for
other years between 1759 and 1774 are not available in either Eighteenth
Century Collections Online or the Guildhall Library in London.
4
MARRIAGE BONDS AND ALLEGATIONS. London, London Metropolitan
Archives. MS 10091/85 Par 2; London Metropolitan Archives, ST. BENET
PAUL’S WHARF, REGISTER OF MARRIAGES, 1742/3-1754,
P69/BEN3/A/003/MS05718, Item 003.
5
Thomas Baker, THE FACTS AS THEY WERE (1767 or 1768) [manuscript
in Wellcome Library (London) MS. 1037] [called Baker’s Report herein]
6
The conclusion that Sarah Slatter was probably born in 1745-47 in Saint
Savior Parish is derived from the fact that St. George’s Parish has
complete records of baptisms for the period and there is no record of a
baptism of Sarah. If she were younger than Mary, there would certainly be
a record of such a baptism in St. George’s Parish. The records of St.
Saviors’s Parish for 1745-1747 are totally unreadable. The Slatters lived in
St. Savior’s Parish from the time of their marriage until about January
1748.
7
Mary’s christening is recorded in London Metropolitan Archives, ST
GEORGE THE MARTYR, SOUTHWARK, COMPOSITE REGISTER,
P92/GEO item144 [14 Jan. 1747/48].
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was renamed as part of the Borough High Street. 66 Blackman Street was
on the northwest side of the street between the streets that are now named
Great Suffolk Street and Borough Road. 8 It was the third lot from
Borough Road where the buildings ended at that time.
The uncertainty concerning when the Slatters moved to Blackman
Street derives from parish rate books. At the time of the 20 August 1746
assessment, the widow Atkinson occupied the property. A Richard
Slaughter occupied the property at the assessments for 3 Dec. 1746
through 23 August 1748. Richard Slatter is listed at the property beginning
with the assessment in 7 Dec. 1748. It is not known whether Richard
Slaughter was Richard Slatter with an altenate spelling of his name. He
may not have been, since there was another person named Richard
Slaughter in Southwark at the time. 9 However, Mary Slatter’s christening
confirms that Richard Slatter was living in St. George’s Parish in January
1748. Thus, if Richard Slatter was not the Richard Slaughter on
Blackman Street referred to in the rate books, he was living elsewhere in
St. George’s Parish until later in 1748.
The information about residency on Blackman Street is from the rate
books for St. George the Martyr Parish held in the Southwark Local
History Library & Archive of the John Harvard Library in Southwark.
The information about Blackman Street is from: Borough High Street,
Blackman Street and Newington Causeway, in SURVEY OF LONDON:
VOLUME 25, ST GEORGE'S FIELDS (The Parishes of St. George the
Martyr Southwark and St. Mary Newington), ed. Ida Darlington (London,
1955), pp. 1-8, posted at http://www.british-history.ac.uk/surveylondon/vol25/pp1-8 [accessed 25 August 2015]; John Mottley, THE
HISTORY AND SURVEY OF THE CITIES OF LONDON AND WESTMINSTER,
BOROUGH OF SOUTHWARK, AND PARTS ADJACENT (London: M.
Cooper, W. Reeve & C. Sympson 1753), 4 [“The extent of London”].
9
The will of the other Richard Slaughter is documented in Will of Richard
Slaughter, Victualler of St. George, Southwark, 15 July 1763, The National
Archives; Kew, England; PREROGATIVE COURT OF CANTERBURY AND
RELATED PROBATE JURISDICTIONS: WILL REGISTERS; CLASS: PROB
11; Piece: 890.
8
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In 1757 Slatter’s wife Ann died. 10 Richard married Mary Franks in
1758. Richard and Mary baptized a son Richard in the same parish in
March 1760. 12 The son probably died within a few days. Richard
published notice of separation from Mary in April 1760. 13 The notice of
separation was written in proper legal form, suggesting that he had access
to legal advice. In the spring of 1766, when Richard broke his leg, he had
two daughters between 17 and 21 in his home. They had not had a
mother or step-mother for six years.
11

Richard Slatter died in 1774. 14

London Metropolitan Archives, ST. MARY, NEWINGTON, COMPOSITE
REGISTER: BAPTISMS, MARRIAGES, BURIALS, MAY 1707-DEC. 1776,
10

P92/MRY/008 [burial 11 Sep 1757].
London Metropolitan Archives, P92/GEO, items 145 and 171.
12
London Metropolitan Archives, P92/GEO, item 145.
13
LONDON EVENING POST, 12-15 Apr 1760, 1 & PUBLIC LEDGER
(London), 16 Apr 1760, 4.
14
Richard Slatter’s will is at National Archives (Kew), PROB 11/1003/117.
Burial was 23 Nov. 1774 at St. Mary, Newington, Southwark. London
Metropolitan Archives, ST MARY, NEWINGTON, COMPOSITE REGISTER:
BAPTISMS, MARRIAGES, BURIALS, MAY 1707-DEC 1776, P92/MRY/008.
11
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In addition, here are eight other sets of footprints Richard Slatter
left in the historical record.

1. REV. MR. CLENDON’S FEVER PILLS
From 1749 to 1756 Slatter was listed as one of the retail vendors
in newspaper ads for Rev. Mr. Clendon’s Fever Pills. Rev. Mr. John
Clendon (d. 1772) was a cleric, who practiced empiric medicine.
Rev. John Clendon’s medical claims included being able to cure a
variety of diseases, including the “King’s Evil” (a skin disease known as
scrofula), sore eyes, and deafness. In 1749, advertisements for “The Rev.
Mr. Clendon’s Fever Pills” stated that one of the locations where they
could be purchased was “Mr. Slatter, Oilman, at the Black Horse,
Blackman-street, Southwark.” Later advertisements dropped the reference
to Black Horse and gave Slatter’s address as Blackman-Street, Southwark.
The last advertisement naming Slatter was in 1756. 15
The Rev. John Clendon began advertising for patients in 1744.
He began selling his fever power in 1747. In 1748 he solicited
shopkeepers to “sell with Allowance.” Slatter must have responded
because, as noted, his name began to appear in the advertisements in
1749. No advertisements for the powders have been located after 1756.
Clendon continued to advertise and provide direct services. The
UNIVERSAL DIRECTOR for 1763 listed the Rev. John Clendon of Ludgatehall as one of the Professors of Physic “who are possessed of specific
remedies.” He died in December 1772 at age 69. 16
The early and last advertisements of John Clendon pills that mention
Slatter as a vendor are: WHITEHALL EVENING POST OR LONDON
INTELLIGENCER, 4 May 1749, 4; LONDON GAZETTEER, May 10, 1749,
and READ WEEKLY JOURNAL OR BRITISH GAZETTEER (London), 22
Nov. 1755, 1 & Jan. 31, 1756, 4.
16
Information about Clendon is from LONDON DAILY ADVERTISER, 5
Sep. 1744, 2; 10 Oct. 1744, 2; GENERAL ADVERTISER (London), 17 Dec.
1747 & 12 Mar. 1748, 4; Thomas Mortimer, THE UNIVERSAL DIRECTOR;
OR, THE NOBLEMAN AND GENTLEMAN'S TRUE GUIDE TO THE MASTERS
15
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2. NOTICE OF REWARD FOR
ABSCOUNDING SERVANT
In 1757 Slatter published a notice in a newspaper that his servant,
John Carpenter, had absconded with his property while on business for
him in the city of London. Slatter offered a reward to anyone who brought
Carpenter to him or to John Fielding. John Fielding (1721-1780), the half
brother of the novelist Henry Fielding (1707-1754), was a blind magistrate,
often called Blind Beak, who, with government funding, made the Fielding
house on Bow Street a center for policing and prosecution. 17

3. APOLOGY BY THOMAS PRIOR

AND PROFESSORS OF THE LIBERAL AND POLITE ARTS AND SCIENCES

(London: J. Coote 1763). 44-45; LONDON OWENS WEEKLY CHRONICLE
OR UNIVERSAL JOURNAL, 24 Mar. 1764, 8; Burial 7 Dec. 1772. London
Metropolitan Archives, ST. SEPULCHRE HOLBORN, REGISTER OF
BURIALS, 1752 - 1774, Guildhall: P69/PET4/A/01/Ms 7223/2;
GENTLEMAN’S MAGAZINE AND HISTORICAL REVIEW, 48:320, at 321
(July 1778).
17
PUBLIC ADVERTISER (London), Jan. 28, 1757, 2. More information
about John Fielding can be found in J.M. Beattie, Sir John Fielding and
Public Justice: The Bow Street Magistrates' Court, 1754-1780, LAW AND
HISTORY REVIEW, 25(1):61-100 (Spring, 2007); Frank W. Grinnell, The
legal careers and influence of Henry and Sir John Fielding, AM. BAR.
ASSOC. J., 26:725-730 (Sep. 1940); Memoirs of Sir John Fielding,
HIBERNIAN MAG., 731 (Dec. 1774). One of the few medical malpractice
cases that have been located from eighteenth century England arose out of
the treatment that resulted in his blindness. £500 in damages was
awarded. See Catherine Crawford, Patient’s rights and the law of contract
in eighteenth-century England, Social History of Medicine, 13:381, 403
(2000). For other malpractice cases in eighteenth century England, see
MONOGRAPH #15.
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In 1764 Thomas Prior verbally abused Richard Slatter after
delivering a load of goods to Slatter’s business. Slatter offered to forgo
prosecution on the condition that Prior publish a confession and request
for pardon, which Prior did. 18 This indicates both that Slatter did seek
recourse when he believed he was harmed and that he did not
immediately resort to litigation.

4. SUBSCRIPTION TO BOOKS
Authors sought subscribers to their books as a way of financing
the printing of the books. They included a list of subscribers in the book.
In 1764 and 1766, Richard Slatter subscribed to the fifth and sixth editions
of a book by Wellins Calcott entitled A COLLECTION OF THOUGHTS,
MORAL AND DIVINE, UPON VARIOUS SUBJECTS. This book included
pro-Mason elements. In 1769 Calcott wrote a disquisition on Masonic
principles and practices. This suggests that Slatter may have been a mason
or at least was interested in the subject. These two editions are the only
books to which Slatter is known to have subscribed. 19

5. PROTEST OF IMPRISONMENT OF JOHN
WILKES
In 1758 the new King’s Bench Prison was erected next to the
Slatters’ residence. On May 10, 1768, crowds gathered near the prison
protesting the recent imprisonment of John Wilkes (1725-1797), a
member of parliament, for writing an article critical of King George III.
GAZETTEER AND NEW DAILY ADVERTISER (London), Sep. 3, 1764.
The information about his book subscriptions is from Wellins Calcott, A
COLLECTION OF THOUGHTS, MORAL AND DIVINE, UPON VARIOUS
SUBJECTS (5th edition) (London 1764), xxxix, and (6th edition) (London
1766), xxxix; Wellins Calcott, A CANDID DISQUISITION ON THE
PRINCIPLES AND PRACTICES OF THE MOST ANCIENT AND HONORABLE
SOCIETY OF FREE AND ACCEPTED MASONS (London: James Dixwell
1769). In both books Slatter is listed as “Mr. Richard Slatter, Oilman, at
Southwark”.
18
19
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Soldiers opened fire and killed Slatter’s twenty-year-old neighbor, William
Allen. Slatter signed a petition in support of his character when the
Parliament denied William’s father justice due to allegations that the
young man was of a riotous disposition. 20

6. APOLOGY BY WILLIAM WATSON
In 1773, William Watson, another Southwark oilman, spoke
disrespectful words of Slatter. Slatter sued him in court. Slatter agreed to
drop the suit in exchange for Watson publishing an apology and
declaration that that he had no grounds for the words spoken. 21 This is
further indication of Slatter’s willingness to pursue litigation and
willingness to settle.
7. WILL OF RICHARD SLATTER
In 1774 Slatter’s will was probated by the Prerogative Court of
Canterbury, which sat in London. 22 This court probated wills only when
The petition for William Allen appears in MIDDLESEX JOURNAL OR
CHRONICLE OF LIBERTY (London), Apr. 30 - May 2, 1771, 4. Discussion
of the event and broadsides commenting on the event along with
references can be found in CATALOGUE OF PRINTS AND DRAWINGS IN
THE BRITISH MUSEUM: A.D. 1761 TO C. A.D. 1770 (1883), 435-438.
More about the prosecution of Wilkes can be found at John Noorthouck,
'Book 1, Ch. 24: 1763-1769', in A NEW HISTORY OF LONDON
INCLUDING WESTMINSTER AND SOUTHWARK (London, 1773), pp. 419450 http://www.british-history.ac.uk/no-series/new-history-london/pp419450 [accessed 16 September 2015]. King’s Bench Prison was the debtor’s
prison where Charles Dickens placed his fictional character, Mr.
Micawber, in DAVID COPPERFIELD.
21
PUBLIC ADVERTISER (London), May 28, 1773, 3.
22
Richard Slatter’s will is at National Archives (Kew), PROB 11/1003/117.
Burial was 23 Nov. 1774 at St. Mary, Newington, Southwark. London
Metropolitan Archives, ST MARY, NEWINGTON, COMPOSITE REGISTER:
BAPTISMS, MARRIAGES, BURIALS, MAY 1707-DEC 1776, P92/MRY/008.
20
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the deceased had sufficient property, so we know Slatter had assets at his
death. Slatter left his estate to his daughters. He was concerned about
Mary’s new husband, Ninian Trotter. He placed restrictions on her
inheritance so that Trotter could not use it. His assessment was vindicated
when Trotter went into bankruptcy in 1777. 23

8. NONCOMPLIANCE AS PATIENT
The eighth fact comes from the Slatter case. Slatter had
undergone nine weeks of convalescence in a country surgeon’s home after
he broke his leg, but was extremely impatient with his condition when he
returned to his home. He was a noncompliant patient after his return,
suggesting that perhaps he was not so patient or compliant during his nine
weeks convalescence. It is possible that one of the reasons that Slatter was
released to home before the callus was entirely united was his own
impatience. However, in Slater v. Baker and Baker’s Report, there is no
hint from the Lathams that Slatter was impatient or noncompliant under
their care. This omission may not be entirely convincing. It is quite
possible that the Lathams were relieved not to be sued as additional
defendants and elected to be cooperative in Slatter’s case. The defense
attorneys’ approach to the case would have assisted the Lathams in this
posture because they would not have been asked difficult questions.
Thus, we can see some of the complexity of Richard Slatter and
his family. Slatter’s temperament, insistence on recourse when he felt
wronged, ability to bear the expense of the suit, and other factors are likely
to have contributed to the decision to bring the suit.

SARAH SLATTER

Trotter’s bankruptcy is announced in DAILY ADVERTISER (London), 10
Nov. 1777.
23

MONOGRAPH 18 - Page 10 of 15

Little is known about Slatter’s daughter Sarah. She is named in
her father’s will in 1774. 24
As discussed earlier in this MONOGRAPH, she probably was
born in 1745-47 in Saint Savior parish. If so, she was the eldest daughter
who testified at the Slatter trial.
She was probably the Sarah Slatter who married Benjamin Graves
in February 1777 at St. Botolph, Aldgate, London. That Sarah was listed
as being a spinster (unmarried) from the parish of St. George the Martyr.
One of the witnesses was Ninian Trotter, husband of her sister Mary
Slatter. 25

MARY SLATTER
Much more is known about her younger sister, Mary, and Mary’s
husband. Mary not only carried on the entrepreneurial spirit of her father,
but also carried it to another level.
In August 1774, a few months before her father’s death, Mary
married Ninian Trotter. 26 As discussed earlier, her father, Richard Slatter,
National Archives, PROB 11/1003/117. Burial was 23 Nov. 1774 at St.
Mary, Newington, Southwark. London Metropolitan Archives, St Mary,
Newington, Composite register: baptisms, marriages, burials, May 1707Dec 1776, P92/MRY/008.
25
Guildhall, St Botolph Aldgate, Register of marriages, 1767-1779,
P69/BOT2/A/01/Ms 9230/4; Ancestry.com. England, Select Marriages,
1538–1973 [database on-line]. Provo, UT, USA: Ancestry.com
Operations, Inc., 2014.
Original data: England, Marriages, 1538–1973. Salt Lake City, Utah:
FamilySearch, 2013 [FHL Film Number: 380123 - Reference ID: 1046 p.
321]
26
London, England, CHURCH OF ENGLAND MARRIAGES AND BANNS,
1754-1932, ST. SEPULCHRE, HOLBURN, 1764-1776, p. 173 of 203 in
Ancestry.com. Robert and Charlotte Trotter were witnesses.
24
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did not have confidence in Ninian and structured his will to keep the
inherited assets away from Ninian’s control.
Two events involving Ninian Trotter found their way into the
newspapers. In 1771 Anthony Wright published an apology for insulting
"N. Trotter, in Cheapside" and "a good many Ladies." 27 In 1775, Trotter
charged a Marquis and his coachman with assault and damaging his
carriage near Kewsbridge. A justice of the peace ruled no assault. 28
Mary and Ninian’s daughter Elizabeth was baptized at St. George
the Martyr church in 1776. 29
In September 1777, Ninian Trotter, oilman and colourman, sold
his household furniture and utensils of trade at auction because he was
“leaving off trade” at his dwelling house. 30 A colourman was a person who
made and/or sold paints and dyes. Two months later Ninian went into
bankruptcy, still listed as an oilman. 31
The Trotter family moved around for a time. In 1778, their son
William was baptized at St. Dunstan in the West parish, London. 32 In
1781, the father was listed in a directory as “colour maker, New Road,

PUBLIC ADVERTISER (London), 27 Aug 1771.
A LONDON CRAFTSMAN OR SAY WEEKLY JOURNAL, 24 June 1775, 3;
London Lives, Middlesex Sessions, 1 July & 1 Sep 1775
29
London, England, Baptisms, Marriages and Burials, 1538-1812 [London
Metropolitan Archives, ST. GEORGE THE MARTYR, SOUTHWARK,
COMPOSITE REGISTER, JAN. 1758-DEC 1783, P92/GEO/145], p. 41 0f
432 in Ancestry.com.
30
GAZETTEER AND NEW DAILY ADVERTISER (London), Sep. 5, 1777.
31
DAILY ADVERTISER (London), Nov. 10, 1777.
32
London, England, Baptisms, Marriages and Burials, 1538-1812 [London
Metropolitan Archives, ST. DUNSTAN IN THE WEST, REGISTER OF
BAPTISMS, 1771-1794, P69/DUN2/A/011/MS010355. Item 001], p. 44 of
158 in Ancestry.com. The Trotters had additional children.
27
28
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Blackfriars bridge.” 33 In 1781-82, the father was listed as jury-qualified
freeholder in Christchurch. 34
The Trotters became involved in a tooth powder business that
they eventually took over. In 1784, John Debraw began to advertise his
Asiatic Tooth Powder. In 1785, Debraw announced that he had
transferred the rights to a Richard King. Ninian countered with an
advertisement claiming that he was producing and selling the genuine
product. A series of challenges and counter-challenges ensued in the
newspapers. Eventually, in mid-1786, advertisements by Debraw and King
stopped. After Ninian died in 1787, Mary continued to sell the dentifrice
under her own name. In 1789, she began to advertise it as Trotter’s
Asiatic Tooth Powder. 35 In 1790 she published a notice warning
purchasers of dentifrice imposters. 36

BAILEY’S NORTHERN DIRECTORY (London) 1781), p. 89.
SURREY, ENGLAND, JURY-QUALIFIED FREEHOLDERS AND
COPYHOLDERS, 1696-1824, 1772-1781, p. 164 of 180 in Ancetry.com.
35
A selection of the advertisement and articles about the Asiatic tooth
powder include: PARKER'S GENERAL ADVERTISER AND MORNING
INTELLIGENCER (London), 6 Jan. 1784; MORNING CHRONICLE AND
LONDON ADVERTISER, 24 Dec. 1785, 30 Dec. 1785, 15 May 1786 & 19
May 1786; WORLD AND FASHIONABLE ADVERTISER (London), 17 Apr.
1787 & 7 July 1789; LONDON WORLD, 23 Mar. 1787, 1; ARGUS
(London), 15 Feb. 1790, 4. The 1820 TIMES article was on the first page
of the 28 February issue. The quotation from the Family Manual appears
at THE FAMILY MANUAL AND SERVANTS GUIDE (Ninth Edition)
(London: S.D. Ewins 1859), 104. Catherine Clark also claimed to have
the rights to the tooth powder and advertised it for sale starting in 1785.
Clark advertised it for sale at Rackstrow’s Museum starting in 1787. She
died in 1788, but the museum continued to include an advertisement for
the powder in its catalogue into 1794. MORNING POST AND DAILY
ADVERTISER (London), 14 Oct. 1785, 1 & 29 Jan. 1788 [death of Clark];
WORLD AND FASHIONABLE ADVERTISER (London), 23 Mar. 1787;
ARGUS (London), 12 Dec. 1789; A DESCRIPTIVE CATALOGUE (GIVING A
33
34
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John Debraw’s withdrawal from the tooth powder business has an
interesting backstory. He was an apothecary to Attenbrook’s Hospital in
Cambridge. In 1777 he published a paper “Discoveries on the sex of
bees” that received some attention. He was unsuccessful in an attempt to
be elected apothecary to Guy’s Hospital in 1781. In 1784 he was listed in
BAILEY’S BRITISH DIRECTORY as “chemist, No. 196 Fleet street.” In
1784 Prince Potemkin of Russia (1739-1791) desired to build the business
of Russia through the recruitment of British experts. The brothers, Samuel
Bentham (1757-1831) and Jeremy Bentham (1748-1832), undertook the
recruitment. Jeremy Bentham was the British philosopher who was one
the founders of utilitarianism. The Benthams recruited John Debraw. He
signed up to be Potemkin’s experimental chemist and was assigned to
supervise skilled workers at Krichev, Russia. He proved too cantankerous
and was removed from the position. In 1787, Debraw left Krichev and in
1788 was appointed First Physician of the Russian Armies, but he died
before he could assume the position. 37

FULL EXPLANATION) OF RACKSTROW’S MUSEUM (London 1787), 30 &
(1792), 23 & (1794), 23.
36
HAMPSHIRE CHRONICLE (Winchester), Aug. 9, 1790. 1.
37
The information about Debraw and the Asiatic Tooth Powder is derived
from contemporaneous London newspaper articles and advertisements;
Arthur Rook, Margaret Carlton, and W. Graham Cannon, THE HISTORY
OF ATTENBROOKE’S HOSPITAL, CAMBRIDGE (1991), 64; John Debraw
and Nevil Maskelyne, Discoveries of the sex of bees, PHILOSOPHICAL
TRANSACTIONS, 67:15-32 (1 Jan 1777); BAILEY’S BRITISH DIRECTORY;
OR MERCHANT’S AND TRADER’S USEFUL COMPANION, FOR THE YEAR
1784, vol. 1, 69; Ian R. Christie, Samuel Bentham and the western colony
at Krichev, 1784-1787, SLAVONIC AND EAST EUROPEAN REVIEW,
48:232, 244-246 (Apr. 1970); Ian R. Christie, Samuel Bentham and the
Russian Dnieper Flotilla 1787-1788, SLAVONIC AND EAST EUROPEAN
REVIEW, 50:173, 179 (Apr. 1972); Simon Sebag Montefiore, Prince
Potemkin and the Benthams, HISTORY TODAY, 53:38, 42-43 (August
2003); Matthew Craske, ‘Unwholesome’ and ‘pornographic’, JOURNAL OF
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Mary continued to sell the dentifrice under her own name for
decades. In July 1817 a notice was published offering a reward of fifty
pounds for the conviction of an imitator because there were “persons
taking advantage of the great age of Mrs. Trotter.” 38 She died in late 1817. 39
Her will was probated January 21, 1818. 40
The dentifrice continued to be sold under her name after her
death. In 1820 in the TIMES (London), there was an advertisement for “M
Trotter’s Royal Asiatic Tooth-Powder, patronized and used by the Royal
family.” 41 In 1859 the FAMILY MANUAL AND SERVANTS GUIDE,
published in London, in the section on tooth powders advised: “The best
of these is Trotter’s Asiatic Dentifrice.” 42

THE HISTORY OF COLLECTIONS, vol. 23 no. 1 (2011) pp. 75, 88, 97-98,
131, 142.
38
TIMES (London), p. 4.
39
She is listed as “Late Mary Trotter” in the LONDON LAND TAX
RECORDS. London, England: London Metropolitan Archives:
MR/PLT/3767 [Duchy Liberty in the Strand 1817].
40
The National Archives; Kew, England; PREROGATIVE COURT OF
CANTERBURY AND RELATED PROBATE JURISDICTIONS: WILL
REGISTERS; Class: PROB 11; Piece: 1600.
41
TIMES (London), 28 Feb. 1820, 1.
42
FAMILY MANUAL AND SERVANTS GUIDE (9th Edition) (London: S.D.
Evans 1859), 104.
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BIOGRAPHICAL NOTES ON
JONATHAN WATHEN
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
Jonathan Wathen was the inventor of the Conductor - the brace
that was described as the ”heavy steel thing with teeth” in Slater v. Baker
and Stapleton (1767).
Jonathan Wathen was baptized 24 May 1728 in Sroud, St.
Lawrence, Gloucestershire, England. His parents were Jonathan Wathen
(1684-1749) and his wife, Sarah Watkins (1685-1768). 1
Jonathan Wathen was apprenticed to his older brother, Samuel
Wathen, M.D. (c.1720-1787), 2 later graduating from apprentice to partner.
They both practiced at City of London Lying-in Hospital and the
Magdalen Hospital. In 1754, Jonathan Wathen was elected the surgeon
for the Artillery Company in the place of Richard Hamilton who had
Gloucestershire Archives; Gloucestershire,
England; GLOUCESTERSHIRE ANGLICAN PARISH REGISTERS; Reference
Number: P320 IN 1/3.
2
OLD BAILEY PROCEEDINGS: ACCOUNTS OF CRIMINAL TRIALS, 11TH
APRIL 1749, Trial of James Penoroy [Wathen testified he was apprenticed
to his brother].
1
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died. 3 Richard Hamilton had been trained as an apprentice of Thomas
Baker. The Artillery Company was a corporation established by royal
charter in 1537 for the defense of the realm.
Wathen developed another device before inventing the
Conductor. In 1755, he proposed using a syringe to restore hearing due to
obstruction of the Eustachian tube. 4
In 1761, he married Mrs. Anne Allen (d. 1787), the widower of
John Waller. 5 They had no children. Anne had one daughter Mary Allen.
Jonathan signed the church record as a witness when she married Joshua
Phipps in 1764. 6 Mary Allen’s son, Jonathan Wathen Phipps (1769-1853)
became the eye doctor for King George III.
Wathen is listed under surgeon as “Wathen, Jonathan.
Devonshire-square” in the UNIVERSAL DIRECTOR for 1763. 7
In 1765, Wathen published a book PRACTICAL OBSERVATIONS
CONCERNING THE CURE OF THE VENEREAL DISEASE BY MERCURIALS.
Mr. Jean Keyser, a French surgeon/chemist, challenged his opposition to
mercurials. Wathen responded with his own pamphlet. Thomas Smollet
reviewed both pamphlets in his CRITICAL REVIEW. 8
WHITEHALL EVENING POST OR LONDON INTELLIGENCER, Aug. 13,
1754, 2.
3

A method proposed to restore the Hearing, when injured from an
Obstruction of the Tube Eustachian, PHILOSOPHICAL TRANSACTIONS,

4

49:213-222 (1756).
5
LONDON CHRONICLE, 6 June 1761, 7.
6
London Metropolitan Archives; London, England; Reference Number:
P69/BOT4/A/01/Ms 4520/1.
7
UNIVERSAL DIRECTOR (London 1763), 55.
8
PRACTICAL OBSERVATIONS CONCERNING THE CURE OF THE
VENEREAL DISEASE BY MERCURIALS (London: J. Rivington and C.
Henderson 1765); LLOYD EVENING POST (London), 17 June 1765, 2
[publication of Practical Observations announced]; J. Keyser, A LETTER
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Some time before June 1766 Wathen invented the Conductor.
Details concerning the Conductor are presented in MONOGRAPH #8.
In 1766 Richard Cheston included in his book a case that had
been communicated to him by “Mr. Wathen, an ingenious and eminent
Surgeon, in Devonshire-Square, London.”9
In 1770, Wathen became a surgeon at the Magdalen House in
London, which was an institution to rehabilitate prostitutes. He resigned in
1774. 10
In 1771, a paper by Wathen was read to the Medical Society of
London. It was titled: General Remarks and Cautions respecting some

Cases in Surgery. 11

FROM J. KEYSER (London: W. Nichols 1765); ST. JAMES CHRONICLE
(London), 3 Dec. 1765, 3 [publication of Keyser letter announced];
Jonathan Wathen, AN ANSWER TO THE LETTER OF MR. KEYSER
(London 1765); LLOYD EVENING POST (London), 4 Dec. 1765, 3
[publication of Answer announced]; THE CRITICAL REVIEW, OR, ANNALS
OF LITERATURE, 20:311-312 (Oct. 1765) [Keyser] & 20:466-467 (Dec.
1765) [Wathen]. In 1763 a book was published of his translation from the
Latin of Boerhaave’s book on the disease. BOERHAAVE'S ACADEMICAL
LECTURES ON THE LUES VENEREA. IN WHICH ARE ACCURATELY
DESCRIBED, THE HISTORY, ORIGIN, PROGRESS, CAUSES, SYMPTOMS,
AND CURE OF THAT DISEASE. TRANSLATED FROM THE LATIN, WITH
NOTES, BY JONATHAN WATHEN, SURGEON (London: J. Rivington 1763).
9
Richard Browne Cheston, Pathological Inquiries and Observations in
Surgery (Gloucester 1766), p. 93.
10
A NEW EDITION OF THE COURT AND CITY REGISTER, OR,
GENTLEMAN'S COMPLETE ANNUAL KALENDAR, FOR THE YEAR 1771
(London 1771), 233 [appointment]; EVENING POST (London), 9 Aug.
1774, 3 [resignation].
11
PRACTICAL MEMOIRS OF THE MEDICAL SOCIETY OF LONDON
(London: Charles Dilly 1787), Vol. 1, 278-293.
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In 1775, Wathen gave a deposition in the trial of Samuel
Robinson for adultery. He testified about treating Robinson’s wife,
Martha, for gonorrhea. Robinson was convicted and Martha was granted
separation. 12
In 1777, Wathen hired an assistant, James Ware (1756-1815), and
entered a partnership with him in 1778 that lasted until 1791. 13 In 1780,
Wathen took on a surgical apprentice, George Frederick Pitt. 14
In January 1778 he was included in a list of subscribers to the
relief of the distresses of the America prisoners. Jonathan Wathen gave 5
pounds. 15
In 1779, Wathen was involved in an unsuccessful appeal to the
House of Lords of a judgment against him obtained by Paul Maylor. 16 No
details of the substance of the suit have been discovered.
In 1780, Wathen was listed as subscriber to part of a twelve
million pound loan to the government. He loaned £3000. 17

Mathew Robinson against Samuel Robinson, in TRIALS FOR ADULTERY,
OR, THE HISTORY OF DIVORCES: BEING SELECT TRIALS AT DOCTORS
COMMONS, FOR ADULTERY, FORNICATION, CRUELTY, IMPOTENCE, &C.
FROM THE YEAR 1760, TO THE PRESENT TIME (London: S. Bladon
1780), Vol. 4, 71, at 73-75.
12

Articles of partnership between Jonathan Wathen and James Ware,
surgeons, London, Wellcome Library MS,5368 (24 March 1778).
Board of Stamps: Apprenticeship Books, Series IR 1, piece 30, The
13

14

National Archives, Kew, Surrey, England.
PUBLIC ADVERTISER (London), Jan. 7, 1778, 1.
16
JOURNAL OF THE HOUSE OF LORDS, Vol. 35 (1776-1779), June 2, 3, 7,
10, 12, and 15, 1779.
17
LONDON COURANT AND WESTMINSTER CHRONICLE, 6 Apr. 1780
[loan to government].
15
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In 1785, Wathen published a book defending the extraction of
cataracts. 18 In 1792, he published a book on curing fistula lacrymalis (an
abnormal opening into the tear duct). 19
In 1778, Jonathan Wathen became a member of the court of
Assistants of the Company of Surgeons in the place of David Middleton
(1703-1785). He served in this capacity through the end of the Company
in 1800. He was an anatomical officer for the Company in 1769-70. 20 In
1800, the Company became the Royal College of Surgeons in London.
The Charter from King George III specified that Jonathan Wathen would
be a member of the first Court of Assistants of the College. 21
In 1796 there was a curious mention of Wathen in the debate in
the House of Lords on the surgeons’ bill. Lord Thurlow (1731-1806)
commented:
[Lord Thurlow] said, he had much objection to the clause
confirming the existing bye-laws, because several of the bye-laws of
the Company appeared to be most absurd. By one of these byelaws no surgeon was to practise pharmacy, or midwifery, or other
trades; if he did, he was excluded from being an examiner, or
Jonathan Wathen, A DISSERTATION ON THE THEORY AND CURE OF
THE CATARACT: IN WHICH THE PRACTICE OF EXTRACTION IS
SUPPORTED; AND THAT OPERATION, IN ITS PRESENT IMPROVED STATE,
IS PARTICULARLY DESCRIBED, (London: T. Cadell and C. Dilly 1785).
19
Jonathan Wathen, A NEW AND EASY METHOD OF CURING THE
FISTULA LACRYMALIS: THE SECOND EDITION, WITH CONSIDERABLE
IMPROVEMENTS. TO WHICH IS ADDED, A DISSERTATION ON THE
EPIPHORA VERA; OR, TRUE WATERY EYE: AND THE ZEROPTHALMIA; OR,
DRY EYE (London: C. Dilly 1792).
20
Cecil Wall, THE HISTORY OF THE SURGEONS’ COMPANY 1745-1800
18

(London: Hutchinson’s 1937), 221, 230.
CALENDAR OF THE ROYAL COLLEGE OF SURGEONS OF ENGLAND
1888 (London: Taylor & Francis 1888), xvii, at xxii [Charter, 40 Geo. III,
22 Mar 1800].
21
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from office or rank in the college. What was to be understood by
other trades he was utterly at a loss to imagine, unless it was meant
that they were not to be carpenters or farriers, or to carry on
trades of that description. It was a restriction equally oppressive
and ridiculous; and as this restriction necessarily extended to
aurists, oculists, and dentists, he was somewhat surprised to find
Mr. Jonathan Wathen's name in the list of the first councillors of
the corporation named in the bill; but he had been told that he
might be well assured Mr. Wathen would never get a step higher,
and must neither hope to be a Censor, a vice-President, or a
President. Thus because an individual, by dint of deep study,
profound enquiry, and successful experiment, had made himself
capable of curing the disorders incidental to the most delicate
organ of the human frame, about which, comparatively, the whole
of the members of this learned Corporation put together knew
little or nothing (for he was himself an unfortunate witness what a
miserable bungler a mere surgeon was when he meddled with the
eye), he was to be excluded from that distinguished rank and
situation in the Corporation to which his own superior skill and
knowledge entitled him in preference to his fellows. 22
Wathen had hit the glass ceiling for surgeons who chose also to practice
midwifery.
Wathen died in 1808. 23

THE PARLIAMENTARY REGISTER, Vol. 3, 613-614 (1797).
LONDON REVIEW AND LITERARY JOURNAL, Jan. 1808, 77; Will of
Jonathan Wathen, 1 Feb. 1808, The National Archives; Kew, England,
PREROGATIVE COURT OF CANTERBURY AND RELATED PROBATE
JURISDICTIONS: WILL REGISTERS, Class: PROB 11, Piece: 1474.
22
23
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Benjamin Cowell was a complex and politically connected
surgeon. He and Thomas Baker had a long history.
Cowell was born to Quaker parents in 1714 in the parish of St.
Dunstan in the East. His parents were Benjamin and Elizabeth Cowell.
Cowell had a sister Sarah who was born in 1718 in the parish of St.
Michaels in Cornhill in London. 1
His father was a mariner, which meant that his business was the
navigation of ships. There is a record of the father swearing to a signature
in Antigua in 1712 during one of his voyages. 2

Society of Friends' Registers, Notes and Certificates of Births, Marriages
and Burials. Records of the General Register Office, Government Social
1

Survey Department, and Office of Population Censuses and Surveys, RG
6, Pieces 0328, 1102 &1464, The National Archives [births of Benjamin
and Sarah].
2
Vere Langford Oliver, THE HISTORY OF THE ISLAND OF ANTIGUA:
ONE OF THE LEEWARD CARIBBEES IN THE WEST INDIES, FROM THE
FIRST SETTLEMENT IN 1635 TO THE PRESENT TIME (London: Mitchell
and Hughes 1896), Vol. 2, 140 [father’s 1712 signature].
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In 1730 Cowell was apprenticed to surgeon William Peirce. In
1733 the apprenticeship was transferred to surgeon John Girle (17021761). Cowell completed his apprenticeship in 1737. 3
In 1738, Cowell and Baker both applied to be surgeon at St.
Thomas’s Hospital when the legendary William Cheselden resigned. John
Whiting was elected. 4 In 1739, when John Whiting died, Cowell and
Baker both reapplied. Thomas Baker was elected. 5 Later, in 1741, when
James Ferne died, Cowell became one of the candidates for his position,
but Joseph Paul was elected. 6
Cowell was a bird watcher. In 1743, Cowell had in his possession
one of two stuffed Chocolate Albatrosses in England. 7 In 1747, Cowell was
listed as a subscriber to the book A NATURAL HISTORY OF BIRDS, Vol.
II. 8 Thus, it is likely that Cowell was acquainted with the prominent
ornithologist John Latham, who was one of the surgeons who treated
Richard Slatter before Thomas Baker and Isaac Stapleton.
In 1745, Cowell was a volunteer surgeon in the military campaign
in Scotland. 9 William Wadd (1776-1829) told the following story about
Cowell:
In the year 1745, Adair and many other surgeons volunteered to
serve with the army, and among them Warner and Cowell. While
London Metropolitan Archive, Reference Number:
COL/CHD/FR/02/0587-0594 [apprenticeship].
4
DAILY POST (London), 25 Mar. 1738, 1.
5
LONDON READ WEEKLY JOURNAL OR BRITISH GAZETTEER, 14 Apr.
1739, 2.
6
LONDON EVENING POST, 14 Apr. 1741, 2.
7
George Edwards, The albatross, A NATURAL HISTORY OF
(UNCOMMON) BIRDS (1743), 88.
8
A NATURAL HISTORY OF BIRDS, (1747), vol. II.
9
DAILY ADVERTISER (London), 28 Dec. 1745, 1.
3
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they were in Scotland, Cowell got private information of a vacancy
at St. Thomas's Hospital, and without apprizing Warner of it, said
that very particular business required his presence in London, and
accordingly took leave of his friend. Cowell was a quaker, and so
was Dimsdale, who had been an unsuccessful candidate before,
and on this occasion, resigning his interest in favour of Cowell,
Warner was defeated. Warner never forgave this, and when he
met his colleagues of the Court of Assistants at Surgeon's Hall, he
invariably accosted them with "How do ye do gentlemen? I am
glad to see you, all, except Mr. Cowell." 10
It may be true that Warner used this greeting in the Surgeon’s Hall.
However, Wadd’s account of the cause of the animosity is inaccurate.
There was no opening at St. Thomas’s Hospital in 1745. Moreover, in
1746, when Cowell went head-to-head with Warner for the hospital
surgeon position at Guy’s Hospital upon the death of James Pierce,
Joseph Warner was elected. 11 In 1749, when his master John Girle
resigned, Cowell was elected as a hospital surgeon at St. Thomas’s
Hospital. Warner was not a candidate. Cowell bested Mr. Chandler by a
vote of 119 to 108. 12
In 1759, Cowell inherited a considerable part of the fortune of
Mrs. Tetter, his aunt. 13
In 1760, Cowell married Ann Arcedeckne (pronounced like
archdeacon) (d. 1823). She was the daughter of Andrew Arcedeckne
(1691-1765), who was the Attorney General of Jamaica. He owned the
Golden Grove sugar plantation in Jamaica. Ann’s mother, Elisabeth
William Wadd, MEMS. MAXIMS, AND MEMOIRS (1827), 281.
LONDON EVENING POST, 20 Feb. 1746, 4.
12
GENERAL ADVERTISER (London), 24 Aug. 1749, 1; WHITEHALL
EVENING POST OR LONDON INTELLIGENCER, 22-24 Aug. 1749.
13
London Metropolitan Archive, Reference Number:
COL/CHD/FR/02/0587-0594; UNIVERSAL CHRONICLE AND WEEKLY
GAZETTE (London), 28 July 1759, 7.
10
11
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Kersey, was a Jamaican of African extraction. Ann and her brother were
Creole. Her brother, Chaloner Arcedeckne (c. 1743-1809), was educated
in England and was a member of parliament from 1780 to 1786. He
inherited the plantation and operated it as an absentee proprietor through
his representatives, John Taylor (1745-1786) and Simon Taylor (17401813). Benjamin Cowell acted as a business partner arranging for
insurance for cargoes of sugar shipped to England. Extensive
communications among Arcedeckne, Taylor and Cowell survive and have
been discussed in several writings about plantation life and business. 14
Cowell died while owning slaves in Jamaica that he bequeathed in
his will. Cowell was a Quaker. The Quakers were active in the anti-slavery
movement. In 1761 the London Yearly Meeting of the Quakers banned
owning slaves and announced that members who violated this would be
disowned. However, no record has been found that Cowell was
disowned. 15
LLOYD’S EVENING POST AND BRITISH CHRONICLE (London), 21-23
July 1760; Anglican Parish Registers. Woking, Surrey, England; England,
Marriages, 1538–1973. Salt Lake City, Utah: Family Search, 2013. FHL
Film Number 0908518 IT 4, 475669;
http://www.historyofparliamentonline.org/ volume/1754-1790/member/
arcedeckne-chaloner-1743-1809 [accessed 10 July 2015];
http://landedfamilies.blogspot.com/2015/04/162-arcedeckne-of-gleveringhall.html [accessed 10 July 2015]; The Taylor and Vanneck/Arcedeckne
Papers from Cambridge www.ampltd.co.uk/.../PlantationLifePt1CULReels1-7DetailedListing.pdf
[accessed 10 July 2015]; http://www.mmtrust.org.uk/assets/
docs/articles/post_reformation_mausolea_2_in_suffolk_with_pix.pdf
[accessed 13 July 2015] [Elizabeth Kersey of African extraction]; Vincent
Brown, THE REAPER’S GARDEN: DEATH AND POWER IN THE WORLD
OF ATLANTIC SLAVERY (Harvard University Press 2008), 102-103
[Elizabeth Kersey died in 1777].
15
J. David Davies, Llanelli and the slave trade, at
www.llanellich.org.uk/files/45-llanelli-and-the-slave-trade [accessed 10 July
2015]; B.W. Higman, PLANTATION JAMAICA, 1750-1850: CAPITAL AND
14
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Cowell’s son Andrew (1762-1821) had a long military career rising
to the rank of general in 1814. 16
At various times in his career, Cowell held most of the offices in
the Company of Surgeons. The major exception was that he never served
as an anatomical officer. Anatomical officers taught anatomy to persons
training for surgery. It was a time-consuming and unpopular position so
many surgeons, like Cowell, paid what was called a fine to be excused
from this duty. In 1758, he became a member of its Court of Assistants.
He remained in this position until his resignation in 1771. He was a
member of its Court of Examiners from 1766 until his resignation in 1771.
Cowell was the Upper Warden of the Company of Surgeons for the 17671768 term. Percivall Pott was the Under Warden for that term. Cowell
was the Master for the 1768-1769 term. Cowell again served as Upper
Warden for the 1770-1771 term. 17

CONTROL IN A COLONIAL ECONOMY (University of the West Indies
Press 2005); Betty Wood and Martin Lynn (eds.), TRAVEL, TRADE AND
POWER IN THE ATLANTIC, 1765-1884 (Cambridge University Press
2002); Alan M. Rees, English Friends and the abolition of the British slave
trade, BULLETIN OF FRIENDS HISTORICAL ASSOCIATION, 44(2):74, at 76
(Autumn 1955); Frank J. Klingberg, THE ANTI-SLAVERY MOVEMENT IN
ENGLAND (New Haven: Yale Univ. Press 1926), 32. Upon the inquiry of
the author, Robert Miller, in September 2015, a librarian of the Library of
the Society of Friends in London searched its records and could find no
record of Cowell being disowned.
16
London Metropolitan Archives, St. Nicholas Acons, Composite register:
Register of baptisms 1539/40-1812, marriages 1539-1664, burials 15401812, P69/NIC1/A/001/MS17621 [birth of son].
17
Cecil Wall, THE HISTORY OF THE SURGEON’S COMPANY 1745-1800
(Hutchinson’s Scientific & Technical Publications: London 1937), 220,
223, 225, 228.
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In 1768 Cowell resigned from his position at St. Thomas’s
Hospital. 18
After this resigned, he continued to conduct his private practice.
In 1769, in his capacity with the Company of Surgeons, Cowell
became embroiled in a medical consultation in a high profile alleged
murder case. There was speculation that the opinion of the doctors was
influenced by payment. On 8 December 1768, there were riots in
Brentford after a parliamentary election. George Clarke (an attorney’s
clerk) died in the riot. Balf and MacQuirk were indicted for aiding and
abetting his murder. In January 1769, they were found guilty. When an
appeal was overruled, execution was ordered. Both men were ultimately
pardoned, using in part an opinion from the Company of Surgeons. The
consultants concluded that Clarke had not died from the blow received in
the riot.
A caricature of the proceedings, entitled A consultation of
surgeons, was published in 1769 in the OXFORD MAGAZINE. Another

magazine named the ten surgeons portrayed in the caricature as Benjamin
Crowell, William Bromfeild, Stafford Crane, John Ranby, Casear
Hawkins, David Middleton, Christopher Fullager, Robert Young, Percivall
Pott, and Mr. Gregory. Mr. Gregory was almost certainly Wentworth
Gregory who was a member of the court of examiners (1768-1772) and
the Master (1770-1772). Cowell was also listed in the court of examiners of
the Company of Surgeons in a letter from Chirurgicus related to the
pardon of MacQuirk. 19

See MONOGRAPH #12 concerning the hospital investigation that
resulted in the resignation.
19
CATALOG OF PRINTS AND DRAWINGS IN THE BRITISH MUSEUM
(1883), 503-504; OXFORD MAGAZINE, vol. ii, page facing page 88 (1769);
GENTLEMAN’S MAGAZINE, 136-137 (1769); for an account of the
Brentford Election Riot case, see Cecil Wall, THE HISTORY OF THE
SURGEON’S COMPANY 1745-1800, supra at 126-132; CAMBRIDGE
MAGAZINE, 101-106 (1769).
18
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In 1769 Cowell purchased an estate, Coleshill House, in
Hertfordshire. 20 Cowell died there in March 1783. 21

http://www.coleshill.org/history/ buildings/ houses/56-coleshillhouse.html [accessed 11 July 2015].
21
WHITEHALL EVENING POST, 29 Mar. 1783, 2 [death]; Will of
Benjamin Cowell, Wills Proved at Prerogative Court of Canterbury (26
April 1783).
20
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In 1768 St. Thomas’s Hospital investigated complaints
about the substantial decrease in pupils at the hospital. The investigation
focused on the conduct and behavior of the hospital surgeons - Thomas
Baker, Benjamin Cowell and Thomas Smith. 1 Since Smith continued to
practice at St. Thomas’s Hospital long after the 1768 investigation, it is
unlikely that he contributed to the problems leading to the investigation.
This monograph explores the third and youngest hospital
surgeon, Thomas Smith.
Thomas Smith was born in 1723 or 1724. 2 He was the son of
Thomas Smith (c. 1704 - 1761) of Headlington Hill, Kidlington, and his
wife Elizabeth (c. 1702- 1775). 3
In 1749 he applied to be a hospital surgeon at St. Thomas’s
Hospital when John Girle resigned. Benjamin Cowell was elected. 4

See MONOGRAPH #12 for the known details of the investigation.
Smith died in December 1784 at age 60.
3
Mary Stapleton, THREE OXFORDSHIRE PARISHES (Oxford: Clarendon
Press 1893), 88, 155.
1
2
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In 1756 Thomas Smith married the widow Francis Withers, nee
Hutchinson (1721-1783). 5
In 1760, Thomas Smith (c. 1724-1784) was unanimously chosen
as a full surgeon at St. Thomas’s Hospital in the place of Joseph Paul
when Paul resigned. 6 There was no balloting because the other candidates
withdrew their names. Smith served as hospital surgeon until his death.
Thomas Smith was one of those who signed the July 30, 1760
notice posted in the LONDON CHRONICLE by St. Thomas’s Hospital
denying the rumor that there was plague in the hospital. 7
At the time of his election in 1760, the Smiths lived on Clement’s
Lane, Lombard Street. In 1763, Smith is listed as living on Suffolk-lane. 8
In 1766, a newspaper reported that “Mr. Smith, surgeon” had
been stopped by a highwayman while riding to Wallsend. He escaped but
his horse stumbled throwing him into a pond where he was saved by the
assistance of a sailor. 9
WHITEHALL EVENING POST OR LONDON INTELLIGENCER, 5 Aug.
1749, 2; GENERAL ADVERTISER (London), 24 Aug. 1749, 1;
WHITEHALL EVENING POST OR LONDON INTELLIGENCER, 22-24 Aug.
1749
5
PUBLIC ADVERTISER (London), 10 June 1756, 1; Guildhall, ST
CLEMENT EASTCHEAP, REGISTER OF MARRIAGES, 1754 - 1786,
P69/CLE/A/01/Ms 4785/1.
6
LONDON CHRONICLE, 24 June 1760, 3 [election as surgeon St Thomas's
Hospital]; MINUTES OF THE COURT OF GOVERNORS, 25 June 1760,
posted at http://www.ondonlives.com; DAILY REGISTER OF COMMERCE
AND INTELLIGENCE (London), June 26, 1760; Smith was listed as surgeon
at St. Thomas’s Hospital in MILLAN’S UNIVERSAL REGISTER (1761), 91.
7
LONDON CHRONICLE, 29-31 July 1760.
8
UNIVERSAL DIRECTOR (1763), 54.
9
PUBLIC ADVERTISER (London), Dec. 10, 1766), 4
4
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Henry Cline was apprenticed to Thomas Smith in 1767 and later
succeeded Smith as surgeon at St. Thomas’s. 10
Smith was active in the Company of Surgeons. When Benjamin
Cowell resigned as a member of the Court of Assistants of the Company
in 1771, Smith was appointed to replace him. Smith retained this position
until his death. 11 In 1780, Smith’s entry in the Medical Register was
“Thomas Smith, Surgeon to St. Thomas’s Hospital. Cloak-lane.” 12
One mention of Smith has been located in medical literature.
Henry Fearon (d. 1803) in A TREATISE ON CANCERS (1784) described
the removal of a cancerous breast as Case VI. He stated that ten years
earlier, Mr. Smith, surgeon of St. Thomas’s Hospital, had advised the
woman to have her breast removed but she chose not to submit to the
operation at that time. 13
Thomas Smith died 20 Nov. 1784 and his will was probated Dec.
3, 1784. 14 His wife had died a year earlier in 1783.

Henry Betham Robinson, St. Thomas’s Hospital surgeons and the
practice of their art in the past, ST. THOMAS HOSPITAL REPORTS,

10

28:415, at 439-440 (1901).
Cecil Wall, THE HISTORY OF THE SURGEONS’ COMPANY (London:
Hutchinson’s Scientific and Technical Publications 1937), 220 & 230.
12
MEDICAL REGISTER FOR THE YEAR 1780 (London 1780), 28.
13
Henry Fearon, A TREATISE ON CANCERS (London: J. Johnson 1784),
60-61.
14
PUBLIC ADVERTISER (London), 2 Dec. 1784, 3 [death]; The National
Archives, Kew, England, Prerogative Court of Canterbury and Related
Probate Jurisdictions: Will Registers; Class: PROB 11; Piece: 1124 [will of
Thomas Smith].
11
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Percivall Pott was born in London in 1714. His father was also
named Percivall Pott. The father was a scrivener. The father died in 1717.
His widow was left without adequate means of support. A distant relative,
Dr. Wilcox, the bishop of Rochester helped the family. 1
Pott was apprenticed to surgeon Edward Nourse (1701-1761) in
1729. 2 In 1736, he received the diploma and freedom of the BarberSurgeons’ Company. 3
In 1739 he sought election as assistant surgeon at St.
Bartholomew’s Hospital. Mr. Townsend was elected. 4 A few days later he
took the livery of the Barber-Surgeon’s Company. In 1741 he served as
D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL BIOGRAPHY
(New York: Macmillan & Co. 1896, Vol. 46, 207-211. His birthdate was 6
Jan 1713 (o.s.) which is 1714 (n.s.).
2
London Metropolitan Archive; Reference Number:
COL/CHD/FR/02/0574-0580 [apprenticeship].
3
D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL BIOGRAPHY
(New York: Macmillan & Co. 1896, Vol. 46, 207.
4
REED WEEKLY JOURNAL OR BRITISH GAZETTEER (London), 14 Apr.
1739, 3.
1
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the steward of the livery dinner. In 1744 he served as steward of the
mayor’s feat of the Company. 5
In 1741 his article - An account of tumors which soften the bones
- was published in PHILOSOPHICAL TRANSACTIONS. 6
In 1745 Pott became part of the Company of Surgeons when it
separated from the barbers. In that year he was also elected assistant
surgeon at St. Bartholomew’s Hospital. 7 In 1749 he was elected full
surgeon. 8 In 1754, the company elected Pott with Hunter as the first
masters of anatomy. 9
In 1746, Pott married Sarah Cruttenden, 10 who was the sister of
the attorney Joseph Cruttenden, who later represented Baker and
Stapleton when they sought a new trial. Biographical notes on Joseph
Cruttenden are presented in MONOGRAPH #24.
Pott had several apprentices, including Jolians Herring (1747), 11
William Atkinson (1749), 12 Thomas Clare (1752), 13 George Gordon
(1755), 14 James Gordon (1757), 15 John Ravell (1760), 16 Jason Earle (1762), 17
D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL BIOGRAPHY
(New York: Macmillan & Co. 1896, Vol. 46, 207.
6
PHILOSOPHICAL TRANSACTIONS, NO. 459 (1741).
7
DAILY ADVERTISER (London), 15 Mar. 1745.
8
GENERAL ADVERTISER (London), 24 Nov. 1749, 1.
9
D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL BIOGRAPHY
(New York: Macmillan & Co. 1896, Vol. 46, 207.
10
GENERAL ADVERTISER (London), 28 June 1746, 1.
11
UK, REGISTER OF DUTIES PAID FOR APPRENTICES’ INDENTURES,
1710-1811, Class IR 1; Piece 18 [6 Nov. 1747].
12
Ibid., Piece 18 [11 Nov. 1747].
13
Ibid., Piece 19 [7 Aug. 1752].
14
Ibid., Piece 20 [3 Oct. 1755].
15
Ibid., Piece 21 [30 Mar. 1757].
16
Ibid., Piece 22 [12 Feb. 1760].
5
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Henry Thornhill (1769), 18 Thomas Pemberton (1770), 19 Samuel Bayley
(1773), 20 Ludford Harvey (1777), 21
Occasionally cases that he treated were reported in newspapers. 22
Pott was a prominent surgeon and the preeminent advocate of
compression for treating fractures and strongly opposed extension. A few
years earlier he had suffered a compound fracture of his leg in a fall from
his horse in Kent Street in Southwark. He was carried back to his home in
London where several surgeons concluded that amputation was required.
When Pott’s former master Edward Nourse (1701-1761) arrived, Nourse
argued for conservative treatment. It was successful and Pott retained a
usable leg. Today a fracture of the ankle is named “Pott’s fracture,” but
this is not the fracture that Pott sustained. 23
While Pott was convalescing from his fracture, he wrote A
TREATISE ON RUPTURES. 24

Ibid., Piece 23 [16 Apr. 1762]. Earle married Pott’s daughter and
published a biography of Pott in 1790 as addendum to his edition of the
Work’s of Pott.
18
Ibid., Piece 26 [1 Dec. 1769].
19
Ibid., Piece 26 [26 Feb. 1770].
20
Ibid., Piece 27 [5 June 1773].
21
Ibid., Piece 29 [4 Jan. 1777].
22
E.g., PUBLIC ADVERTISER (London), 15 Dec. 1760, 3 [amputation of
leg]; PUBLIC ADVERTISER (London), 22 Aug. 1768.
23
Pott advocated compression in Percivall Pott, SOME FEW GENERAL
REMARKS ON FRACTURES AND DISLOCATIONS (London: L. Hawes, W.
Clarke, and R. Collins 1769). An account of the treatment of the fracture
of Pott’s leg is found in M.T.D. Sefton & G.K. Sefton, Pott and his
fracture; with a note on the surgical ambience of the age, J. MED. BIOG.,
1:171-174 (1993).
24
(London: C. Hitch & L. Hawes 1756).
17
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In 1761 a newspaper reported that he had had a serious illness
from which he was well recovered. 25
In December 1766 a coachman of Pott was thrown from his box
and fractured his skull. 26
In May 1767, Pott and his surgical pupil James Earle testified
about a post mortem they had performed. 27
There has been speculation that Percivall Pott was one of the
witnesses in the Slatter trial in July 1767. David Ibbetson, a Cambridge law
professor, is one of the few scholars to use outside sources to study Slater
v. Baker, and he has made valuable contributions. He stated that Percivall
Pott was one of the unidentified surgeon witnesses, but cited no evidence
and none has been found. 28
The only hint that Pott was involved in the case is that Slater v.
Baker erroneously describes Baker as “the first surgeon of St.
Bartholomew’s hospital for 20 years.” It is possible that this descriptor had

been used at some time in the trial, perhaps to refer to a witness. Pott
came closest to fitting this description. He had been at St. Bartholomew’s
Hospital since 1745 when he was appointed an assistant surgeon, but he
had been senior surgeon for only six years. The other surgeons at St.
Bartholomew’s Hospital - Stafford Crane, Robert Young and William
Sharp - had been on the staff for a shorter time. William Sharp, who is
known to have testified in the Slater v. Baker, became an assistant surgeon
in 1755 and was still an assistant in 1767. It is likely that the writer of the

PUBLIC ADVERTISER (London), 10 Dec. 1761.
PUBLIC ADVERTISER (London), 22 Dec. 1766.
27
Thomas R. Forbes, Percivall Pott performs a postmortem, BULL. N.Y.
ACAD. MED, 51(2):272 (Feb 1975).
28
David John Ibbetson, A HISTORICAL INTRODUCTION TO THE LAW OF
OBLIGATIONS (Oxford: University Press 1999), 160-161.
25
26
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manuscript report relied on by Wilson mistakenly combined Baker’s
tenure with Sharp’s hospital. 29
It is doubtful that Pott testified for Slatter. The surgeons who
testified for Slatter have been identified, and there is no hint of another
unidentified surgeon. In addition, in 1771, Pott became a personal
physician of Thomas Baker’s brother, John Baker, the barrister and
diarist. 30 This may be another indicator that Pott did not testify against
Thomas at the trial. However, since lawyers are generally known for not
carrying their disputes in court beyond the courthouse doors, this alone
may not be strong evidence. The stronger evidence is that Baker and
Stapleton hired Pott’s brother-in-law, Joseph Cruttenden, to be their
lawyer to address the review by the full court. It is doubtful that they would
have done this if Pott had testified against them.
All of the surgeons who testified for Baker and Stapleton have not
been identified, so it cannot be ruled out that Pott testified for them.
However, it is unlikely because Pott was the preeminent advocate of
compression for treating fractures at that time and strongly opposed the
extension that Baker and Stapleton were accused of using.

The history of the St. Bartholomew’s surgeons in 1767 is derived from
contemporary London directories and newspaper articles and other
sources: Susan B. Lawrence, CHARITABLE KNOWLEDGE: HOSPITAL
PUPILS AND PRACTITIONERS IN EIGHTEENTH-CENTURY LONDON
(Cambridge: Cambridge University Press 2002) (Appendix I.A). DAILY
ADVERTISER, 15 Mar. 1745 [election of Pott as assistant surgeon]. Pott
advocated compression in Percivall Pott, SOME FEW GENERAL REMARKS
ON FRACTURES AND DISLOCATIONS (London: L. Hawes, W. Clarke,
and R. Collins 1769). Although Baker served as a surgeon at St. Thomas’s
Hospital for 29 years (1739-1768), he had been senior surgeon for only 18
years in 1767. Baker became senior surgeon when John Girle resigned in
1749 and was replaced with Benjamin Cowell.
30
Pott’s role as personal surgeon to Baker’s brother is documented in John
Baker’s Diary, Yorke, 213-214.
29
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No diary of Pott has been located. The only confirmation of Pott’s
activities in the period immediately around the trial is that the Minutes of
the Corporation of Surgeons 31 indicate he was in London the week before
the Slatter trial. On July 9, 1767, he and Benjamin Cowell attended a
Court of Assistants of the Company of Surgeons in London as Wardens.
The only higher position was Master, which was held by Robert Adair
(1715-1790) who was also in attendance. Other surgeons whose names
appear elsewhere in these MONOGRAPHS were in attendance, including
Mr. Warner, Mr. Belchier, Mr. Young, Mr. Crane, and Mr. Gataker.
There is no mention of the Slatter case in the minutes of that meeting.
Pott was a prominent surgeon. In addition to his position at St.
Bartholomew’s Hospital, he was active in the politics of surgery. He was a
member of the court of assistants of the Company of Surgeons from 1756
to 1788, a member of its court of examiners from 1761 to 1788, a under
warden in 1763, an upper warden in 1764, and the Master in 1765-1766. 32
In 1768 he was again elected as a Warden. 33 He was elected a fellow of the
Royal Society in 1764 and became a member of its council in 1766. 34
In 1764 he was a governor of the Royal Hospitals of Bridewell
and Bethlehem. 35
The Minute book is located at Royal College of Surgeons library in
London.
32
Cecil Wall, THE HISTORY OF THE SURGEON’S COMPANY 1745-1800
(Hutchinson’s Scientific & Technical Publications: London 1937), 220,
222, 225; D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL
BIOGRAPHY (New York: Macmillan & Co. 1896, Vol. 46, 207; LLOYD’S
EVENING POST (London), 6 July 1763 [elected Under Warden];
GAZETTEER AND NEW DAILY ADVERTISER (London), 18 Aug. 1764
[elected Warden]; LLOYD’S EVENING POST (London), 22-24 July 1765
[elected Master].
33
LONDON EVENING POST, 18-20 Aug. 1767.
34
ST. JAMES’S CHRONICLE (London), 20-23 Dec. 1766; PUBLIC
ADVERTISER (London), 22 Dec. 1766.
35
GAZETTEER & NEW DAILY ADVERTISER, 31 July 1764.
31
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In 1769 he was on the Court of Examiners when it became
involved in the controversial investigation of the murder of George Clark. 36
In 1768 he was elected an honorary fellow of the Royal College of
Surgeons of Edinburgh. In 1769 he was elected an honorary fellow of the
Royal College of Surgeons of Ireland. 37
In 1787, he resigned as surgeon at St. Bartholomew’s Hospital
and was made a hospital governor. He died in 1788. 38
Pott published many articles and books in addition to A
TREATISE ON RUPTURES mentioned earlier:
OBSERVATIONS ON THAT DISORDER OF THE CORNER OF THE
EYE COMMONLY CALLED FISTULA LACHRYMALIS (London
1757).
AN ACCOUNT OF A PARTICULAR KIND OF RUPTURE
FREQUENTLY ATTENDANT UPON NEW-BORN CHILDREN (
London 1757).
OBSERVATIONS ON THE NATURE AND CONSEQUENCES OF
WOUNDS AND CONTUSIONS OF THE HEAD AND FRACTURES OF
THE SKULL, CONCUSSION OF THE BRAIN (London 1760).
A COUNTER-APPEAL TO THE PUBLIC, TOUCHING THE DEATH OF
GEORGE CLARKE; IN ANSWER TO MR. FOOT (London 1769); NORTH
BRITON (London), 18 Mar 1769; LONDON CHRONICLE, 16-19 Mar.
1769.
37
D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL BIOGRAPHY
(New York: Macmillan & Co. 1896, Vol. 46, 207.
38
D’Arcy Power, Percivall Pott, DICTIONARY OF NATIONAL BIOGRAPHY,
(New York: Macmillan & Co. 1896, Vol. 46, 207; LONDON CHRONICLE,
5 July 1787 [succeeded by Charles Blicke]; TIMES (London), 10 July
1787, 3. His will was probated 5 Jan. 1789. ENGLAND & WALES,
PREROGATIVE COURT OF CANTERBURY WILLS, 1384-1858. The
National Archives; Kew, England; Prerogative Court of Canterbury and
related Jurisdictions: Will Registers; Class: PROB 11; Piece 1174.
36
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PRACTICAL REMARKS UPON THE HYDROCELE (London 1762).
An account of a hernia of the urinary-bladder, including a stone,
PHIL. TRANS. vol. LIV for 1764.
FISTULA IN ANO (London 1765)
A TREATISE ON THE HYDROCELE, OR WATRY RUPTURE, AND
OTHER DISEASES OF THE TESTICLE, IT’S COATS AND VESSELS
(London: L. Hawes et al. 1767)
SOME FEW GENERAL REMARKS ON FRACTURES AND
DISLOCATIONS (London: L. Hawes, W. Clarke, and R. Collins
1768)
OBSERVATIONS ON THE NATURE AND CONSEQUENCES OF
THOSE INJURIES TO WHICH THE HEAD IS LIABLE FROM
EXTERNAL VIOLENCE (London: L. Hawes et al. 1768)
AN ACCOUNT OF A METHOD OF OBTAINING A PERFECT OR
RADICAL CURE OF HYDROCELE (London 1771)
REMARKS ON THAT KIND OF PALSY OF THE LOWER LIMBS
WHICH IS FREQUENTLY FOUND TO ACCOMPANY A CURVATURE
OF THE SPINE (London 1779)
FARTHER REMARKS UPON THE USELESS STATE OF THE LOWER
LIMBS IN CONSEQUENCE OF A CURVATURE OF THE SPINE

(London 1782)
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MONOGRAPH #23

BIOGRAPHICAL NOTES ON JUDGES IN SLATER
V. BAKER & STAPLETON (C.B. 1767) - JOHN
EARDLEY WILMOT, EDWARD CLIVE, HENRY
BATHURST, AND HENRY GOULD
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations or images. The owner retains the
copyright, if any, in quotations or images.

LORD CHIEF JUSTICE SIR JOHN EARDLEY WILMOT,
KNIGHT
Lord Chief Justice John Eardley-Wilmot, Knight (1709-1792,
presided at the trial of Slater v. Baker and Stapleton in July 1767. 1 At the
time of trial, he had been Lord Chief Justice of the Court of Common
Pleas for only nine months. However, he had been a judge since 1755
when he had been appointed as a justice on the King’s Bench.

Slater v Baker and Stapleton, 2 Wilson 359, 95 Eng. Rep. 860 (C.B.
1767); ST. JAMES CHRONICLE & BRITISH EVENING POST (London), July
11-14, 1767; PUBLIC ADVERTISER (London), July 14, 1767, 2; London
Chronicle, July 14-16, 1767, 50; GAZETTEER AND NEW DAILY
ADVERTISER (London), July 15, 1767; Domestic intelligence, ROYAL
MAGAZINE, 17:48 (JULY 1767).
1
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He came from a family of barristers. His paternal grandfather had
been a serjeant-at-law. His father and his older brother had studied law at
the Inner Temple and been called to the bar. The Inner Temple is one of
the Inns of Court. 2
Wilmot was born in 1709 in Derby. He received his early
education at the Lichfield Grammar School under the Rev. John Hunter
(c. 1672-1741). 3 Contemporaries at the school included Samuel Johnson
(1709-1784), the writer and lexicographer, and David Garrick (1717-1779),
the famous actor.
He was educated at Westminster School and Trinity Hall,
Cambridge. He had an interest in pursuing a career in the church, but his
father desired that he pursue the law. Like his father and brother, he
studied law at the Inner Temple where he was called to the bar in 1732.
Lord Chancellor Hardwicke (1690-1764) and Attorney General
Ryder (1691-1756) became Wilmot’s friends and advocated that he be
appointed to an official position. He was offered appointment as King’s
Counsel in 1753. He loved seclusion on the family estate and refused this
and several appointments until 1755 when he accepted knighthood and
appointment to the King’s Bench. He was also made the Commissioner of
the Great Seal in 1756, succeeding Hardwicke.

The information about Lord Chief Justice John Eardley Wilmot is
derived from contemporaneous London newspaper articles; John Eardley
Wilmot, MEMOIRS OF THE LIFE OF THE RIGHT HONOURABLE SIR
JOHN EARDLEY WILMOT, KNT. (1804) [written by his son]; Chief Justice
Wilmot, LEGAL OBSERVER (London), 8:513 (Supplement for Oct. 1834);
DICTIONARY OF NATIONAL BIOGRAPHY (Oxford Univ. Press), Vol. 21. ,
538-540.
3
John Campbell, THE LIVES OF THE CHIEF JUSTICES OF ENGLAND
(London: John Murray 1849), 280.
2
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Wilmot accepted appointment to the Court of Common Pleas in
1766. He was sworn in as Lord Chief Justice in August 1766. 5 He was
sworn into the Privy Council in September. 6 There was a rumor in
October that Wilmot would be appointed Master of the Rolls and some
one else would become Lord Chief Justice. 7 This never materialized and
Wilmot completed the process of becoming Lord Chief Justice by taking
the oath in November. 8 Later that month he presided at his first trial as
Chief Justice. 9 A horse dealer was found liable for deceiving a purchaser.
In April 1767 it was rumored that Wilmot would be made Lord Chief
Justice of King’s Bench. 10 This never materialized. Had the rumors proved
true, it is possible that Wilmot would have not presided in Slatter’s case. A
different outcome to the trial would have been likely.
4

In 1743 he married Sarah Rivett in Derbyshire. 11 In December
1766, Wilmot’s oldest daughter was married to Sir Samson Gideon at St.
George the Martyr, Queen Square. 12
ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST (London),
22-24 July 1766 [appointment]; Evening Post (London), 29 July 1766
[Richard Huffey made judge of King’s Bench to replace Wilmot]; ST.
JAMES’S CHRONICLE OR THE BRITISH EVENING POST (London), 4 Nov.
1766 [Huffey sworn in].
5
EVENING POST (London), 19 Aug. 1766) [Wilmot kissed the ring];
PUBLIC ADVERTISER (London), 22 Aug. 1766 [sworn in and received
patent].
6
PUBLIC ADVERTISER (London), 15 Sep. 1766.
7
GAZETTEER AND NEW DAILY ADVERTISER (London), Oct. 7, 1766.
8
LONDON EVENING POST, 18-20 Nov. 1766.
9
ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST (London),
27-29 Nov. 1766; GAZETTEER AND NEW DAILY ADVERTISER (London),
2 Dec. 1766 [Wilmot presided at another trial arising from collision
between horses].
10
LONDON EVENING POST, 23-25 Apr. 1767; PUBLIC ADVERTISER
(London), 24 Apr. 1767.
11
Derbyshire Record Office; Matlock, Derbyshire, England; DERBYSHIRE
CHURCH OF ENGLAND PARISH REGISTERS; Diocese: Diocese of Derby;
4

MONOGRAPH 23 - Page 3 of 13

The schedule for the sittings of the Court of Common Pleas for
the time when the trial of the Slatter case occurred was published in June
1767. It reported that Wilmot would be presiding. 13
Wilmot served as Chief Justice of the Court of Common Pleas
from 1766 to 1771, when he retired. 14
It is likely that Justice Wilmot had prior knowledge of St.
Thomas’s Hospital and, perhaps, Thomas Baker from outside the
courtroom. One of John Wilmot’s intimate friends was the physician Sir
Edward Wilmot (1693-1786) who had been a physician at St. Thomas’s
Hospital (1729-1740) during Thomas Baker’s first year as a surgeon at the
same hospital. Edward continued as a member of the Court of Governors
of St. Thomas’s Hospital until at least 1768. Edward was a physician to
King George II and other English royalty. Edward was married to the
daughter of Dr. Richard Mead (1673-1754) who was a physician at St.
Thomas’s Hospital (1703-1715). John and Edward Wilmot were third
cousins (they had the same great grandparents). 15
DICTIONARY OF NATIONAL BIOGRAPHY (Oxford Univ. Press), Vol. 21. ,
539.
12
PUBLIC ADVERTISER (London), 22 Oct. 1766 [Wilmot gave a” very
grand entertainment” for Sir Sampson Gideon]; ST. JAMES’S CHRONICLE
OR THE BRITISH EVENING POST (London), 4 Dec. 1766 [wedding
announcement]; LONDON EVENING POST, Dec. 6-9, 1766 [wedding].
13
LONDON EVENING POST, 6-9 June 1767; LONDON CHRONICLE, 6-9
June 1767.
14
MIDDLESEX JOURNAL OR CHRONICLE OF LIBERTY (London), 24-26
Jan. 1771.
15
John Eardley-Wilmot, MEMOIRS OF THE LIFE OF THE RIGHT
HONORABLE SIR JOHN EARDLEY WILMOT, KNT. (London: J. Nichols &
Son 1811), 1-5 [John Wilmot’s ancestry], 56 [friendship]; William Munk,
THE ROLL OF THE ROYAL COLLEGE OF PHYSICIANS OF LONDON
(London 1878) (Second edition), Vol. II, 106-107 [biography of Edward];
Stephen Glover, THE HISTORY, GAZETTEER, AND DIRECTORY OF THE
MONOGRAPH 23 - Page 4 of 13

Wilmot was a close friend of William Blackstone (1723-1780),
author of the famous COMMENTARIES ON THE LAWS OF ENGLAND, who
was later appointed to the Court of Common Pleas. Wilmot reviewed and
corrected some of Blackstone’s writing. U.S. President Abraham Lincoln
(1809-1865) initially learned the law as a young man by reading
Blackstone’s Commentaries. 16 Blackstone did not agree with Wilmot’s
handling of the Slater v. Baker. He believed that strict pleading rules
should have been followed, which would have resulted in a ruling for the
defendants. 17
Wilmot died in 1792. 18

JUSTICE EDWARD CLIVE
Sir Edward Clive (1704-1771) was educated at Oxford. He was a
member of Lincoln’s Inn and called to the bar in 1725. 19 He was a
COUNTY OF DERBY (Derby: Henry Mozley & Son 1829), 208-209
[Edward Wilmot’s ancestry]; Susan C. Lawrence, CHARITABLE
KNOWLEDGE: HOSPITAL PUPILS AND PRACTITIONERS IN EIGHTEENTHCENTURY LONDON (Cambridge: Cambridge University Press 1996), 221
[tenure at St. Thomas’s Hospital]; ST THOMAS'S HOSPITAL: MINUTES OF
THE COURT OF GOVERNORS, 2 Apr. 1740 [resignation ad replacement
with Dr. Thomas Reeve]; A LIST OF THE GOVERNORS OF ST.
THOMAS'S-HOSPITAL, IN SOUTHWARK, 1768 [Edward Wilmot listed].
16
Albert W. Alschuler, Rediscovering Blackstone, U. PENN. L. REV.,
145(1):1, at 6-7 (1996).
17
William Blackstone’s disagreement with Slater v. Baker is reflected in his
dissenting opinion in Scott v. Shepherd (1773). See section 3 of
MONOGRAPH #7.
18
DICTIONARY OF NATIONAL BIOGRAPHY (Oxford Univ. Press), Vol.
21. , 539.
19
The information about Justice Edward Clive is derived from Sir Edward
Clive, DICTIONARY OF NATIONAL BIOGRAPHY (New York: Macmillan
and Co. 1887) Vol. 11, 107.
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member of parliament for Mitchell from 1741 to 1745. 20 In 1745 he was
made a serjeant-at-law and appointed a baron of the exchequer. 21
In 1753 he was knighted. He served as a justice of the Court of
Common Pleas from 1753 to 1770, so he was the senior justice on that
court at the time of the Slater v. Baker.
Clive and his colleague Bathurst did not hold apothecaries and
surgeons in high esteem. In 1757, Clive was one of the justices in the case
of Buxton v. Mingay. 22 Mingay was sued for illegally hunting on the
plaintiff’s land under a law that barred “inferior tradesmen” from such
hunting. Mingay was a surgeon/ apothecary. At trial Mingay was found to
be an “inferior tradesman” and, thus, barred from the hunting in which he
enegaged, so he was liable for the hunting. On review by the full court,
Chief Justice John Willes (1685-1761) and one other justice were of the
opinion that a surgeon/apothecary was not an inferior tradesman. Justices
Clive and Bathurst were of the opinion that a surgeon/apothecary was an
inferior tradesman. Since the court was equally divided, the trial court
judgment against the surgeon was not overruled. Clive and Bathurst would
have considered the defendants in the Slater v. Baker to be inferior
tradesmen with no professional status.
In 1760, Clive was nominated to be a governor of Christ’s
Hospital. 23 In 1762 he became a governor of the hospital. 24

LONDON EVENING NEWS, 16-19 May 1741 [election]; UNIVERSAL
SPECTATOR AND WEEKLY JOURNAL, 23 May 1741 [list of elected
members]; LONDON GAZETTE, 26-30 May 1741; LONDON EVENING
POST, 11-14 May 1745 [Richard Lloyd elected to replace Clive in
Parliament],
21
LONDON EVENING POST, 30 Apr.-2 May 1745.
22
Buxton v. Mingay, 2 Wils. 70, 95 Eng. Rep. 691 (C.B. 1757).
23
LLOYD’S EVENING POST AND BRITISH CHRONICLE (London), 28 Nov.
- 1 Dec. 1760.
20
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Along with then Chief Justice Willes, Clive and Bathurst were in a
painting called The Bench by William Hogarth. It is said to depict a
session of the court in 1758. The fourth justice in the painting was William
Noel (1695-1762), who served on the court from 1757 until his death.
Hogarth produced an engraving from the painting. He continued to
modify it until shortly before his death in 1764. 25 This is the only known
image of Clive. It is presented on the next page.
In 1745, Clive married Elizabeth Symons. 26 In 1763, he married
Judith Clive, the daughter of a cousin. 27 He had no children by either
marriage.
Clive retired from the court in 1770 and was succeeded by
Blackstone. 28 Clive died in 1771. 29
ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST (London),
21-23 Jan. 1762; GAZETTEER AND NEW DAILY ADVERTISER (London),
11 Mar. 1765 [in list of governors].
25
John Ireland, A SUPPLEMENT TO HOGARTH ILLUSTRATED (London
1798), 362-365; John Trusler, The Bench. Character, Caricatura, and
Outre, THE WORKS OF WILLIAM HOGARTH,
https://ebooks.adelaide.edu.au/h/hogarth/william/trusler/ chapter11.html
[accessed 17 Nov. 2015]. In an interesting coincidence, on February 4,
1759, Thomas Baker’s brother dined with the painter Hogarth. Yorke, at
120.
26
LONDON EVENING POST, 21-24 Dec. 1745; London Metropolitan
Archives; London, England; CHURCH OF ENGLAND PARISH REGISTERS,
1538-1812; Reference Number: P69/CRI/A/001/MS04421/002.
27
LONDON EVENING CHRONICLE, 18-20 Oct. 1763;
Ancestry.com. England, Select Marriages, 1538–1973 [database on-line].
Provo, UT, USA: Ancestry.com Operations, Inc., 2014. FHL Film
Number: 1657582. Reference ID: item 19 p 5.
28
LONDON EVENING POST, 8-10 Feb. 1770.
29
GENERAL EVENING POST (London), 23-25 Apr. 1771; Will of Sir
24

Edward Clive, Justice of His Majesty's Court of Common Pleas at
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The Bench by William Hogarth (1757)
[Left to right: Noel, Willes, Bathurst, and Clive]
From Wikipedia in the Public Domain.

JUSTICE HENRY BATHURST
Lord Henry Bathurst (1714-1794), 2nd Earl of Bathurst, 30 was a
member of parliament for Cirencester from 1735 to 1754. His father, the

Westminster of Ormond Street , Middlesex. 27 May 1771. TNA PROB
11/967/343.
The information about Justice Henry Bathurst is derived from Hon.

30
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1st Earl of Bathurst, was also a member of parliament. Henry was
educated at Eton and Oxford. In 1736, the Inner Temple called him to
the bar.
He served as a justice of the Court of Common Pleas from 1754
to 1771. As already mentioned, he was one of the justices that believed
surgeon/ apothecaries were inferior tradesmen, so he clearly did not hold
them in high esteem.
He was made the Baron Apsley in 1771. He became the Earl
Bathurst in 1772.
He held various other offices including commissioner for the great
seal (1770-71), lord chancellor (1771-78), and president of the Council
(1779-82).
He married a widow Anne Phillips, nee James, in 1754. She died
in 1758. They had no children. He married Tryphena Scawen in 1759.
She died in 1807. They had one son and three daughters. 31
He died in 1794.
Bathurst had a connection to a book - AN INTRODUCTION TO
THE LAW RELATIVE TO TRIALS AT NISI PRIUS - that summarized the two

Henry Bathurst (1714-94), of the Inner Temple,

http://www.historyofparliament online.org/volume/17151754/member/bathurst-hon-henry-1714-94 [accessed 17 Nov. 2015];
Bathurst, Henry (1714-1794, DICTIONARY OF NATIONAL BIOGRAPHY
(Oxford Univ. Press), Vol. 1, 1327-1328.
31
FIELDING’S NEW PEERAGE OF ENGLAND SCOTLAND & IRELAND
(London: John Fielding 1784), 99; Edmund Lodge, THE PEERAGE OF
THE BRITISH EMPIRE AS AT PRESENT EXISTING (London: Saunders and
Otley 1832), 42.
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precedents supporting denial of a new trial in Slater v. Baker & Stapleton. 32
These precedents explain in part why no new trial was granted.
First, the INTRODUCTION stated the court had discretion in ruling
on whether to grant a new trial:
As the granting of a new Trial is absolutely in the Brest [sic] of the
Court, they will often govern their discretion by collateral Matters;
and therefore will not grant a new Trial in hard actions, such as
Case for negligently keeping his Fire; nor where the Equity of the
cause is on the other side. 33
Second, the INTRODUCTION stated that when the trial judge
announced that he was satisfied with the verdict, it was unlikely the full
court would grant a new trial:
If the Judge declare himself satisfied with the Verdict, it has been
usual not to grant a new Trial on Account of its being a Verdict
against Evidence. On the other Hand, if he declares himself
dissatisfied with the Verdict, it is pretty much of Course to grant
it. 34

Slater v. Baker does not refer to these precedents, but it is clear

that Justice Wilmot was aware of the latter when he declared himself “wellsatisfied” with the verdict.
The precedents against granting a new trial can be found at: AN
INTRODUCTION TO THE LAW RELATIVE TO TRIALS AT NISI PRIUS
32

(London: H. Woodfall & W. Strathan 1767), 302-304.
The authority cited for the first statement from the INTRODUCTION was
Smith v. Brampton & Smith v. Frampton, 2 Salk. 644, 1 L. Raym. 62, 5
Mod. 87, 87 Eng. Rep. 536 (B.R. 1695). “Salk.” referred to the REPORTS
OF CASES IN THE KING’S BENCH 1689-1712 by William Salkeld (16711715) that was published posthumously in 1717-1718.
34
The authority for the second statement was Rex v. Phillips (1749). No
other citation is given for the Phillips case.
33
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There is some dispute over the author of the INTRODUCTION,
but it is widely believed that the book is based on personal notes of
Bathurst. 35 It is likely that the book reflects the practices of the Court of
Common Pleas.
It is not known when in 1767 the INTRODUCTION was published,
so it has not been determined whether it would have been available before
the Slatter trial. While there is some indication of a 1760 edition, 36 it has
not been located. The cases relied on in the INTRODUCTION had been
decided earlier, so the defense attorneys who were experienced in practice
in the Court of Common Pleas should have known these practices.

JUSTICE HENRY GOULD
Sir Henry Gould (1710-1794) was the son of Davidge Gould, a
barrister, and the grandson of Henry Gould, the elder (1644-1710), a
judge of the King’s Bench. His mother was Honora Hockmore. Henry
Gould, the younger, was admitted a member of the Middle Temple in
1728 and called to the bar in 1754. He became a King’s Counsel in 1754.
In 1761 he was appointed a baron of the Exchequer. 37 In 1763 he was
transferred to the Court of Common Pleas, 38 replacing William Noel,
where he served until his death in 1794. There was a rumor in 1763 that
See 47 Eng. Rep. 993-994 for an analysis of the authorship of the
INTRODUCTION. The analysis appears as a note to: Clark v Periam, 1
Coop. T. Cott. 541, at 541-543 (note a), 47 Eng. Rep. 991, at 993-994
(note 1). See also “Buller, Sir Francis” in Samuel Austin Allibone, A
CRITICAL DICTIONARY OF ENGLISH LITERATURE AND BRITISH AND
AMERICAN AUTHORS (London: Trubner 1872)
36
The 1789 edition stated on the cover page that the original publication
was in 1760. Arthur Onslow, AN INSTITUTE OF THE LAW RELATIVE TO
TRIALS AT NISI PRIUS (London: T. Whieldon 1789).
37
LONDON CHRONICLE, 27-29 Oct, 1761, 1.
38
ROYAL WESTMINSTER JOURNAL AND LONDON POLITICAL
MISCELLANY, 18 Dec. 1762 (kissed the ring).
35
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he would be transferred to the King’s Bench but this never occurred. 39 He
had the reputation of being a sound but not an eloquent lawyer . 40
Henry Fielding, the author of the novel TOM JONES, was Gould’s
cousin. In his biography of Fielding, Frederick Lawrence described
Gould as
…simply and solely a lawyer, Mr. Gould looked into no
books except the crabbed volumes of the law—a science which
Blackstone had not yet taught to speak English; cared for no
diversions; went not to plays; affected not the society of wits, and
sought not to recommend his pleadings by elegance of diction. He
is described by one who knew him at the Bar as having no
eminence as an advocate…
On the bench, it is right to say, that Mr. Justice Gould
displayed considerable ability as well as independence. He often
differed from the other members of the court, and sometimes
singly; a circumstance that shows not, perhaps, that he had greater
learning than his brethren, but that he possessed considerable
firmness of character. His mind was in his work: his time and
talents entirely devoted to the public. "He sticks close," says the
critic before quoted, "to Rolle and Littleton and Coke; and his just
praise is, that he is learned in the laws of his country, which he

GAZETTEER AND LONDON DAILY ADVERTISER, 11 Nov. 1763.
Removal to Common Bench occurred in” Hilary Term 3 Geo. 3 1763.”
George Wilson, REPORTS OF CASES ARGUED AND ADJUDGED IN THE
KING'S COURTS AT WESTMINSTER, IN TWO PARTS (London: His
Majesty’s Law printers 1770), Vol. 1.
40
Sir Henry Gould, DICTIONARY OF NATIONAL BIOGRAPHY (London:
Smith, Elder & Co. 1890), Vol. 22, 286 [states birth in 1710], but the
parish register states Gould was born 28 Dec. 1711 and baptized 9 Jan.
1711. Somerset Heritage Service; Taunton, Somerset, England; Reference
Number: D\P\gla.b/2/1/1.
39
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studies with labour, and interprets with integrity, tempered by the
most amiable of all virtues— humanity."41
It is surprising that Gould voted to affirm Wilmot’s innovative
approach in the Slatter case. Perhaps this can be attributed to a desire to
develop a good working relationship with his new chief justice.
In 1750, Gould married Elizabeth Walker. 42 They had a son who
did not survive him and a daughter who married the seventh earl of
Cavan. 43 Gould died in 1794 at his house in Lincoln’s Inn Fields,
London. 44

Frederick Lawrence, THE LIFE OF HENRY FIELDING (London: Hall,
Virtue & Co. 1855), 141-142.
42
Dorset History Centre; Dorchester, England; DORSET PARISH
REGISTERS; Reference: RE/SPY: RE1/1; WHITEHALL EVENING POST
OR LONDON INTELLIGENCER, 7 Aug. 1750, 3; GENERAL ADVERTISER,
10 Aug. 1750.
43
Sir Henry Gould, DICTIONARY OF NATIONAL BIOGRAPHY (London:
Smith, Elder & Co. 1890), Vol. 22, 286.
44
ST. JAMES’S CHRONICLE OR BRITISH EVENING POST, 4 Mar. 1794, 3
(age 84); Sir Henry Gould, DICTIONARY OF NATIONAL BIOGRAPHY
(London: Smith, Elder & Co. 1890), Vol. 22, 286. His will was probated
15 Apr. 1794. The National Archives; Kew, England; PREROGATIVE
COURT OF CANTERBURY AND RELATED PROBATE JURISDICTIONS:
WILL REGISTERS; Class: PROB 11; Piece: 1244.
41
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THE TRIAL ATTORNEYS FOR RICHARD
SLATTER
Serjeant John Burland, Serjeant Richard Leigh, John Dunning
and Thomas Walker represented Richard Slatter at trial. Until the midnineteenth century only serjeants-at-law could file pleadings in the Court of
Common Pleas, so the lead attorneys were always serjeants-at-law.
The attorneys for Richard Slatter were respected and qualified
attorneys.

MONOGRAPH 24 - Page 1 of 23

JOHN BURLAND
John Burland (1724-1776) was heir to the manor of Steyning in
Somerset. He was educated at Balliol College, Oxford from 1740 to 1743;
called to the bar in the Middle Temple in January 1746; appointed
serjeant-at-law in 1762; and made a King’s Serjeant in 1764. 1
In 1747 he married Letitia Portman. She inherited the Portman
estate in 1774. Their son, John Berkeley Burland, became a member of
parliament for Totnes. 2
When Serjeant Burland was removed from the office of recorder
of the corporation of Wells, he sued in the Court of Kings Bench. In
February 1767, the court issued a preemptory mandamus ordering that he
be restored to the office. 3

John Burland in Edward Foss, THE JUDGES OF ENGLAND (London:
John Murray 1864), vol. 8, 256; Burland, George B., in George Maclean
Rose (Ed.), A CYCLOPAEDIA OF CANADIAN BIOGRAPHY (Toronto: Rose
Publishing Co. 1888), 441-443; PUBLIC ADVERTISER (London), 27 June
1764 [took oath as king’s serjeant].
2
Edward Foss, THE JUDGES OF ENGLAND (London: John Murray 1864),
vol. 8, 256; William Phelps, THE HISTORY AND ANTIQUITIES OF
SOMERSETSHIRE (London: J.B. Nichols 1839), Vol. 2, 251-252 [Portman
history]; Burland, John Berkeley (1754-1804), of Steyning, in
www.historyofparliamentonline.org › Research › Members › 1790-1820.
3
Rex v. The Corporation of Wells, 4 Bur. 1999 (K.B. 1767); PUBLIC
ADVERTISER (London), 12 Feb. 1767, 4 [mandamus]; Stewart Kyd, A
TREATISE ON THE LAW OF CORPORATIONS (London: J. Butterworth
1794), 80-87; Edward Foss, THE JUDGES OF ENGLAND (London: John
Murray 1864), vol. 8, 256.
1
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In 1774, he was knighted and became a Baron of the Court of
Exchequer. He died suddenly in 1776 and was buried in Westminster
Abbey. 4

RICHARD LEIGH
Richard Leigh was the son of Francis Leigh and Jane Gifford.
Richard was christened 8 Sep. 1727. 5 Richard Leigh (1727-1772) was a
graduate of Corpus Christi College, Oxford. He was of the Middle
Temple; appointed serjeant-at-law in 1765; appointed King’s Serjeant in
1768; and elected to Parliament for East Looe, Cornwall, in 1770. 6
Richard married Elizabeth Brown. Richard died 24 Mar 1772.
Richard was survived by three children - Richard, Elizabeth and Ann. 7
There was a dispute concerning the requirements to become a
barrister in the mid-1760s that involved some of the barristers in the
Slatter case. On June 30, 1762, the four Inns of Court agreed on a rule
concerning calling to the bar that “no attorney or solicitor, … [is] to be
called until they have discontinued practice as such for two years.” This
made it extremely difficult for solicitors to become barristers. The Society
of Gentlemen Practisers in the Courts of Law and Equity (called the Law
Society) unsuccessfully challenged the rule. Serjeants Glynn and Leigh
Edward Foss, THE JUDGES OF ENGLAND (London: John Murray 1864),
vol. 8, 256. His will was proven 11 Mar. 1776. TNA item and image ID
462742.
5
Genealogical Society of Utah. BRITISH ISLES VITAL RECORDS INDEX
(2nd Edition). Salt Lake City, Utah.
6
SURREY ARCHAEOLOGICAL COLLECTIONS, RELATING TO THE
HISTORY AND ANTIQUITIES OF THE COUNTY (London: Wyman & Sons
1880), Vol. VII., 99-100; Leigh, Richard (1727-72), of Hawley, Kent, in
www.historyofparliamentonline.org › Research › Members › 1754-1790.
7
SURREY ARCHAEOLOGICAL COLLECTIONS, RELATING TO THE
HISTORY AND ANTIQUITIES OF THE COUNTY (London: Wyman & Sons
1880), Vol. VII., 99-100
4
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were asked for their opinions on the case. Serjeant Leigh became one of
Slatter’s barristers. The Records of the Society do not disclose the opinion
so it is suspected that it was unfavorable to the challenge. In June 1766,
Serjeant Davy, who became one the barristers for Baker and Stapleton, in
a speech to a jury stated that 19 of 20 mistakes in managing suits was due
to the ignorance of attorneys (non-barristers). The Society resolved later
in June that any barrister expressing this view of attorneys “ought not to be
employed as counsel by any member of the Society.” Since solicitors
generally retained barristers for their clients’ litigation, it was important for
barristers to maintain good relations with solicitors. In February 1767, a
few months before Slatter’s trial, Serjeant Davy sent a letter of abject
apology to the Society. The Society accepted the apology. 8
There is another curious indirect connection to Richard Slatter.
Richard Slatter signed a petition in support of the character of a young
man who been killed in the military response to the riot when John
Wilkes, an editor and member of parliament, was imprisoned for writing
an article critical of the King. 9 Wilkes challenged the search of his home
and his imprisonment pursuant to a general warrant. The general warrant
was found invalid in the case of Wilkes v. Wood (1763). 10 In 1769,
Wilkes sued the Secretary of State Lord Halifax (1716-1771) personally
for issuing the warrant. Richard Leigh was one of the serjeants
Information about the 30 June 1762 rule concerning becoming a
barrister and the challenge to it is from THE RECORDS OF THE SOCIETY
OF GENTLEMEN PRACTISERS (London: Incorporated Law Society 1897),
111-115; JUSTICE OF THE PEACE (London), 10:471-472 (1846). For more
information on barristers and solicitors, see J.H. Baker, Counsellors and
barristers: An historical study, CAMBRIDGE LAW. JOURNAL, 27(2):205229 (Nov. 1969).
9
For more information on Slatter’s role, see MONOGRAPH #18.
10
Wilkes v. Wood, Lofft, 1, 98 Eng. Rep. 489 (1763). Pleading and
procedural issues were addressed in 2 Wils. 204, 95 Eng. Rep. 767 (1763).
2 Wils. 256, 95 Eng. Rep.766 (1763). General warrants were also held
invalid in the related case of Money v. Leach, 1 Black. W, 96 Eng. Rep.
320 & 3 Burr. 1742, 97 Eng. Rep. 1075 (1763).
8

MONOGRAPH 24 - Page 4 of 23

representing Wilkes. In one of the few cases in English history in which a
Secretary of State was held personally liable for a tort, the jury awarded
Wilkes
£4000. Lord Chief Justice Wilmot presided at the trial. The King
indemnified Lord Halifax for the costs and damages of the suit. 11

JOHN DUNNING
John Dunning (1731-1783) was born 18 Oct. 1731 in Ashburton,
Devon. For his legal training, he was articled clerk to his attorney father in
Ashburton. He was admitted as a student of the Middle Temple 8 May
1752. He was called to the bar 2 July 1756. 12
In 1762 Dunning wrote the counter-memorial to the memorial by
the Dutch East India Company alleging interruption of their privileges and
trade in Hindostan. After it was presented to the King, it was published as
pamphlet entitled "A Defence of the United Company of Merchants of
England trading to the East Indies, and their Servants (particularly those at
Bengal), against the Complaints of the Dutch East India Company; being a
Memorial from the English East India Company to His Majesty on that
subject." It was successful and established Dunning’s reputation. 13

Thomas Bayly Howell, A COMPLETE COLLECTION OF STATE TRIALS
AND PROCEEDINGS FOR HIGH TREASON AND OTHER CRIMES AND
MISDEMEANORS FROM THE EARLIEST PERIOD TO THE YEAR 1783
11

(London: Longman, Hurst, Rees, Orme and Brown, 1816), Vol. 19, 1407
et seq.
12
John Dunning, in Leslie Stephen (ed,), DICTIONARY OF NATIONAL
BIOGRAPHY, (New York: Macmillan & Co. 1888), Vol. 16, 213-215;
Robert Dymond, Memoir of John Dunning, First Lord of Ashburton,
REPORT & TRANSACTIONS OF THE DEVONSHIRE ASSOCIATION
(Plymouth: W. Brendon and Son 1876), Vol. 8, 83, at 83-85 & 87
[Hereinafter Devonshire Memoir].
13
Devonshire Memoir, 89.
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hands.

In 1762, John Glynn fell ill, he placed his briefs in Dunning’s
14

Dunning was attorney in some of the cases related to Wilkes
discussed in the section of this MONOGRAPH on Dunning. 15
In 1766 Dunning was appointed recorder for Bristol. 16
He was appointed solicitor general in November 1767 in the place
of Edward Willes, who was appointed a justice of the court. 17
He was elected to Parliament in 1768. He resigned as solicitor
general in 1770. In Parliament he sought to diminish the influence of the
Crown and opposed the governmental policy towards the American
colonies. He was made the 1st Baron Ashburton in 1782. 18
In 1770 Dunning was presented with the Freedom of the City of
London. 19
In 1772, John Dunning was involved in Sommersett’s case that
ended slavery in England. Granville Sharp, brother of surgeon William
Sharp who treated Slatter, brought that case to court. 20 John Dunning

Devonshire Memoir, 90.
Money v. Leach, 1 Black. W, 96 Eng. Rep. 320 (1763) & 3 Burr. 1692
and 1742, 97 Eng. Rep. 1075, 19 How. St. Tr. 1001 (K.B. 1765); Wilkes
v. Wood, Lofft, 1, 98 Eng. Rep. 489 (1763).
Devonshire Memoir, 90.
LONDON EVENING POST, 21-24 Nov. 1767; Devonshire Memoir, 90.
John Dunning, in Leslie Stephen (ed,), DICTIONARY OF NATIONAL
14
15

16
17
18

BIOGRAPHY, (New York: Macmillan & Co. 1888), Vol. 16, 213-215;
Devonshire Memoir, 90-91 [election to parliament] & 92 [resignation as
solicitor general] & 100-101 {American colonies]
19
LONDON’S ROLL OF FAME (London: Cassell & Co. 1884, , Vol. 1, 54.
20
For more about the role of the Sharps, see MONOGRAPH #28.
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argued the case for the slave’s master, which was strange because Dunning
opposed slavery.
In 1773, Benjamin Franklin was called before the Privy Council
for obtaining certain letters and sending them to America where they were
published The letters had been sent by officials in America requesting that
England exert force against Americans, including quartering troops. John
Dunning represented Franklin in the proceeding. 21
In his memoirs, John Nicholls noted:
Mr. Sergeant Glynn possessed the largest store of legal knowledge.
I recollect a conversation, which I had with Mr. Sergeant Hill on
this subject, towards the latter end of that gentleman's life. I
mentioned to him Mr. Dunning, and asked whether he was not
equal in legal knowledge to Mr. Sergeant Glynn? He answered,"
No, every thing which Dunning knew, he knew accurately; but
Glynn knew a great deal more."22
In 1780, Dunning married Elizabeth Baring (1744-1809). They
had two sons - John and Richard. 23
Dunning died in August 1783. 24

THOMAS WALKER
James Parton, LIFE AND TIMES OF BENJAMIN FRANKLIN (Boston:
Ticknor and Fields 1867), 560-598.
22
John Nicholls, RECOLLECTIONS AND REFLECTIONS, PERSONAL AND
POLITICAL (London: Longman, Hurst, Rees, Orme, and Brown 1822),
Vol. 1, 342-343.
23
John Dunning, in Leslie Stephen (ed,), DICTIONARY OF NATIONAL
BIOGRAPHY, (New York: Macmillan & Co. 1888), Vol. 16, 215.
24
Ibid.
21
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Thomas Walker (1727-1802) was admitted to the Middle Temple
on 28 November 1746 and was called to the bar in 8 February 1754. 25 He
was appointed serjeant-at-law in May 1772. 26 He was Accountant General
of the Court of Chancery from 1787 to 1792. 27 He died in 29 January
1802. 28

THE TRIAL ATTORNEYS FOR BAKER AND
STAPLETON
Baker and Stapleton were represented at trial by Serjeant Davy,
Serjeant Jephson, and Mr. Baker. The attorneys for Baker and Stapleton
who have been identified were also qualified and respected attorneys.

WILLIAM DAVY

Robert Forsyth Scott (ed), ADMISSIONS TO THE COLLEGE OF ST, JOHN
THE EVANGELIST IN THE UNIVERSITY OF CAMBRIDGE (Cambridge:
25

University Press 1903), Part III, 556 [Hereinafter Admissions]
26
MORNING CHRONICLE AND LONDON ADVERTISER, 14 May 1772, 1;
George Wilson, REPORTS OF CASES ARGUED AND ADJUDGED IN THE
COURT OF COMMON PLEAS - PART THE THIRD (London: P. Uriel 1784)
[Easter Term 1772].
27
Admissions, 556.
28
Admissions, 556. His will was probated 16 Feb. 1802. The National
Archives; Kew, England; PREROGATIVE COURT OF CANTERBURY AND
RELATED PROBATE JURISDICTIONS: WILL REGISTERS; Class: PROB
11; Piece: 1370 [Accountant General of the High Court of Chancery;
Lincolns Inn Fields, Middlesex].
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William Davy (d. 1780) went by the name “Bull” Davy due to his
manners. He also had a reputation as a humorist. 29
According to one account, as a young man, William Davy was a
grocer or druggist and went bankrupt. While in debtors’ prison, he taught
himself law. He was admitted to the bar in 1741 and was appointed a
serjeant-at-law in 1755. In 1755, he was also elected to be a governor of
Christ’s Hospital. He became a King’s Serjeant in 1762. 30
In 1751 he was elected treasurer of the new St. Luke’s Hospital
fro Lunaticks. 31 In 1755 he was elected a Governor of Christ’s Hospital. 32
As mentioned earlier in this monograph, in 1766, Davy offended
other attorneys and had to apologize after the Society of Gentlemen
Practisers resolved that its members should not refer business to barristers
holding Davy’s views.
Davy was involved in several famous cases. For example, in 1772,
he was the counsel in support of the slave in Sommersett’s case 33 that
ended slavery in England. As previously noted, John Dunning was on the
other side of the case. In 1769 Davy was one of the lawyers who
represented the losing defendant, Lord Halifax, in the case of Wilkes v.
Halifax. The case is summarized in the discussion of Serjeant Leigh earlier
in this MONOGRAPH.

The William Davy who was a governor of St. Thomas’s Hospital in 1768
was a different person.
30
The information about William Davy is derived from William
Woolrych Humphry, EMINENT SERJEANTS OF LAW AT THE ENGLISH
BAR (London: William H. Allen & Co. 1869), 605-633; George Wilson,
REPORTS OF CASES ARGUED AND ADJUDGED IN KING’S COURTS OF
WESTMINSTER (1770); LAW TIMES, 25(No. 625):6 (March 24, 1855).
31
DAILY ADVERTISER (London), 28 June 1751 & 11 Dec. 1751.
32
LONDON EVENING POST, 18 Feb. 1755, 1.
33
Somerset v. Stewart, 98 Eng. Rep. 499 (K.B. 1772).
29
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In 1780, he died of pleurisy at his home. 34

WILLIAM JEPHSON
William Jephson (1734-1772) was the eldest son of Rev. William
Jephson, master of the Camberwell Grammar School. In 1750, he entered
the College of St. John the Evangelist in the University of Cambridge,
receiving his B.A. in 1752 and M.A. in 1755. He was called to the bar in
1755, and appointed a serjeant-at-law in 1765, the same day as Serjeant
Leigh of the plaintiff’s legal team. He died at Bath in 1772 at age 38
years. 35
In 1771, Jephson was an attorney for the Lord Mayor of London
in a case seeking his release from the Tower of London where he was held
pursuant to a writ from the speaker of the House of Commons. The Lord
Mayor was remanded to the Tower. 36
BRITISH MERCURY AND EVENING ADVERTISER (London), 15 Dec.
1780.
35
The information about William Jephson is derived from ADMISSIONS
TO THE COLLEGE OF ST. JOHN THE EVANGELIST IN THE UNIVERSITY
OF CAMBRIDGE (Cambridge: University Press 1903), Part III, 579;
National Archives. Return of Writs: Appointment of William Jephson as
serjeant-at-law. C 202/153/1; George Wilson, REPORTS OF CASES
ARGUED AND ADJUDGED IN KING’S COURTS OF WESTMINSTER (1770);
34

William Jephson, His Majesty’s Serjeant at Law, Serjeants Inn, Chancery
Lane, Wills proved at Prerogative Court of Canterbury, 6 June 1772,

National Archives, Kew, PROB 11/978/221. A SELECT COLLECTION OF
EPITAPHS AND MONUMENTAL INSCRIPTIONS, WITH ANECDOTES
(Ipswich: J. Raw 1806), 202-203. He was baptized Aug. 28, 1734 London, England, Baptisms, Marriages and Burials, 1538-1812,
Southwark - St. Giles, Camberwell - 1557-1750, p. 170 of 192 [“Will son
of Mr. Will Jephson and Mary his wife”].
36
The case of Brass Crosby, 2 Black. Rep. 754, 3 Wils. 188, 19 How. St.
Tr. 1137 (C.P. 1771).
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MR. BAKER
The attorney “Mr. Baker” who was on the defense team has not
been definitively identified. It is likely that he was Thomas Baker’s
nephew, John Proculus Baker. It is unlikely that he was Thomas’s brother,
Robert. He could not have been Thomas’s brother John. He could also
have been someone else who was not a relative.
JOHN BAKER
“Mr. Baker” was not Thomas Baker’s brother, John Baker. John
kept a diary from 1751 to 1778. An examination of the entries in the
original diary at the Sussex Record Center in September 2015 confirmed
that John was in court in St. Kitts on July 14 - the day of the Slatter trial.
No reference to the Slatter case could be located in the diary.
JOHN PROCULUS BAKER
John Proculus Baker (1741-1800) (“JPB”) was the son of John
Baker, the diarist, and his first wife, Elizabeth Clarke. JPB was born in
1741 in England. He was probably taken to the Leeward Islands with his
parents, where is mother died in 1745. His father soon married Mary
Ryan in St. Kitts. The family returned to England where they had a
daughter Martha in 1747 and a son Thomas in 1749. The father’s diary
started in 1751 with John and Mary living in the Leeward Islands, having
left the sons, JPB and Thomas, in England. 37
The middle name given to JPB asserts the legal aspirations that
The primary source of information about John Proculus Baker and
Robert Baker is the diary of John’s father held at the West Sussex Record
Office in Chichester (Lytton/532-535). Excerpts from the diary were
published along with biographical information about the Baker family in
Philip C. Yorke’s THE DIARY OF JOHN BAKER (London: Hutchinson &
Co. 1931), 9-10 & 19 & 118.

37

MONOGRAPH 24 - Page 11 of 23

John Baker had for his son. Proculus was a famous Roman jurist whose
name was given to one of the two schools of legal interpretation. The
followers of Labeo were called Proculiani. One difference between the
schools was that the Proculiani looked more to internal meaning than the
letter of the law. By a curious coincidence, Proculus was also an alternate
spelling Proclus who was a Greek physician who lived around the end of
the first century CE. 38
JPB lived with his uncle Thomas Baker, the defendant, from 1749
to 1758. Uncle Thomas Baker’s account book has an entry “nephew’s
rent” for each of those years. The amount was £21 per year, except for the
last year when it was identified as being for nephew John and was £19. 6 s.
Uncle Thomas’s account book records an interest payment by JPB in
1768, so they continued a close relationship. 39
In 1755 JPB was admitted to the Inner Temple to be trained as an
attorney like his father. In the fall of 1758 he entered Herford College,
Oxford. His father arranged for lodgings at Oxford and JPB ceased to live
with his uncle. JCB was called to the bar in 1764, so he was a qualified
barrister at the time of the Slatter trial. JPB practiced as a barrister in
London until he traveled to Jamaica in 1772 and established a legal
practice there. 40
William Smith, A DICTIONARY OF GREEK AND ROMAN BIOGRAPHY
(London: Taylor & Walton 1842), Vol. 2, 538
[jurisconsulti] & (London: John Murray 1876), Vol. 3, 541 [Proculus].
39
Thomas Baker’s account book is held by the Wellcome Library (MS.
5781).
40
John Proculus’s call to the bar is from: Middle Temple, ARCHIVE 17511850, 348 [posted at
archive.middletemple.org.uk/Shared%20Documents/
MTAR/updated/1751-1850.pdf (accessed 20 June 2016)] [“Register of
admissions… 1755…. Jan. 22 John Baker, eldest son of John B., of the
island of St. Christopher, in America, esq. Called 6 July 1764”]. Robert’s
date of admission to the Inner Temple is from
www.innertemplearchives.org.uk .
38
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It seems likely that JPB would have been eager to assist in
defending his uncle, both from the ties that developed during his youth
living in his uncle’s home and from the opportunity for a newly qualified
barrister to participate in a trial before the Chief Justice of the Court of
Common Pleas.
ROBERT BAKER
Another relative who was trained as a lawyer was Thomas Baker’s
brother, Robert Baker. He was admitted to the Inner Temple in 1753.
However, no record has been found of him being called to the bar, so he
probably did not become a barrister. This makes it less likely that he was
“Mr. Baker.” Baker’s report states that Mr. Baker cross-examined
witnesses. It is doubtful this would have been a permitted action by an
attorney who was not called to the bar.
Robert Baker had chambers in the Temple, one of the Inns of
Court, which indicates that he practiced some law. Philip Yorke states in
the preface of his book on the diary of John Baker that Robert “turned
aside from the lucrative profession of the law,” confirming that he
practiced some law but indicating that at some time he gave it up. 41 The
last reference in John’s diary to visiting his brother at the Temple in
Yorke’s book was in 1773.
Robert maintained lodgings at a different location than his
chambers at the Temple. For example, according to John’s diary, in late
1762 Robert moved into lodgings of Mrs. Shelbury on Dean Street across
for the Concert Room. She had a millinery business. The writings of
Martha Washington (wife of U.S. President George Washington) include
a letter dated August 10, 1764 to Mrs. Shelbury regarding orders for
women’s clothing and jewelry. 42
The quotation of Yorke is from page 7.
The Martha Washington letter can be found at marthawashington.us/
items/show/390.

41
42
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Robert maintained a lifelong interest in language and the arts.
Yorke reports that he was an amateur artist who painted portraits. In
September 1759, John noted in his diary that he had “viewed the pictures
at Reynolds” with his brother Bob. This almost certainly refers to the
house that Joshua Reynolds (1723-1792) moved into that year where he
showed his works. 43
In 1766, Robert’s book WITTICISMS AND STROKES OF HUMOUR,
a collection of jests, was published. There was another printing of this
book in 1773 with the title THE MERRY JESTER. In 1770, Robert’s book
REFLECTIONS ON THE ENGLISH language was published anonymously.
This book is best known for first introducing the grammatical usage rule
concerning the words “less” and “fewer” that states that “fewer” refers to a
number. There are still criticisms today of Robert Baker’s positions on
language, such as Oliver Kamm, I’d like to teach the world that less of
fewer doesn’t matter, TIMES (London), Nov. 1, 2014, 87. 44
Later in 1770 the book was published as REMARKS ON THE
ENGLISH LANGUAGE, IN THE NATURE OF VAUGELAS'S REMARKS ON
THE FRENCH; BEING A DETECTION OF MANY IMPROPER EXPRESSIONS
USED IN CONVERSATION, AND OF MANY OTHERS TO BE FOUND IN
AUTHORS. TO WHICH IS PREFIXED A DISCOURSE ADDRESSED TO HIS
MAJESTY (London: J. Bell 1770). A second edition of the latter work was
published in 1779 with substantial additions. In 1771, Robert published
another book - OBSERVATIONS ON THE PICTURES NOW IN EXHIBITION
Robert Baker’s work as artist is confirmed in his listing as a subscriber to
Benjamin Martin, BIBLIOTHECA TECHNOLOGIA (London: S. Idle 1737)
[“Mr Robert Baker, Limner. London.” A limner was a painter, especially
of portraits.
44
There are many other critiques of Robert Baker’s positions on grammar,
for example, Ingrid Tieken-Boon van Ostrade, Henry Fowler and his
eighteenth-century predecessors, HENRY SWEET SOCIETY BULLETIN,
Issue 51 (Nov. 2008), 5, 11-16, posted at http://www.henrysweet.org/wpcontent/ uploads/bulletin-51-1.pdf (accessed 9 Mar. 2016).
43
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AT THE ROYAL ACADEMY, SPRING GARDENS, AND MR. CHRISTIE'S BY
THE AUTHOR OF THE REMARKS ON THE ENGLISH LANGUAGE (London:

John Bell 1771). 45

Robert was apparently not successful in making a good living from
his artistic endeavors. His brother’s diary reflects substantial gifts to
Robert.
There were other Bakers practicing law in the London area at the
time of the Slatter case. We cannot be certain that Mr. Baker of the Slatter
case was one of these relatives.

ADDITIONAL ATTORNEYS TO ASSIST IN
SEEKING A NEW TRIAL
The court record indicates that the plaintiff and the defendants
retained new attorneys to address the review by the full court. Slatter
appointed John Grace. Baker and Stapleton appointed Joseph
Cruttenden. 46

JOHN GRACE
It is likely that this was the John Grace (c.1702-1772) who was an
attorney in Southwark. Grace was the clerk to Borough Court of

We know that the author of these books is Thomas Baker’s brother
from entries in the diary of their brother John. Yorke, supra, at 8 & 341.
46
The appointment of additional attorneys appears in the Common Pleas
Rolls for the Trinity Term of 7 Geo III (1767), National Archives, Kew
(CP 40/3677).
45
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Southwark and later warden of St. George the Martyr Church in
Southwark. 47
One of the witnesses to Richard Slatter’s will was a Southwark
attorney, John Townshend (c. 1750-1810), who had received his legal
education as a clerk of John Grace. 48

JOSEPH CRUTTENDEN
Joseph Cruttenden (c. 1720-1796) was an attorney with positions
of importance in the surgical and hospital world of London. His sister was
married to the famous surgeon, Percivall Pott. 49 At the time he represented
Baker and Stapleton, he had an excellent reputation among health care
providers. Unfortunately he later abused his positions and in 1780 was
forced to resign in disgrace.

The information about John Grace is derived from contemporaneous
London newspaper articles and other sources, including LONDON
GAZETTE, 18-22 Oct. 1748; LONDON EVENING POST, 2 Sep. 1755)
[deputy clerk] & 1 Apr. 1756 [clerk]; BINGLEY’S JOURNAL (London), 1825 July 1772 [death]; Will of John Grace (16 July 1772), The National
Archives; Kew, England; Prerogative Court of Canterbury and Related
Probate Jurisdictions: Will Registers; Class: PROB 11; Piece: 979;
MIDDLESEX JOURNAL OR UNIVERSAL EVENING POST (London), 18-21
July 1772 [extract of will].
48
The information about John Townshend and Slatter’s will is from: Will
of Richard Slatter, Oilman and Grocer of Saint George the Martyr, 8 Dec.
1774, PREROGATIVE COURT OF CANTERBURY AND RELATED PROBATE
JURISDICTIONS: WILL REGISTERS, PROB 11, Piece: 1003 (The National
Archives; Kew, England); COURT OF KING'S BENCH: PLEA SIDE:
AFFIDAVITS OF DUE EXECUTION OF ARTICLES OF CLERKSHIP, Series I,
II, III (KB 105-107) #75 (The National Archives; Kew, England).
49
GENERAL ADVERTISER (London), 28 June 1746, 1; James Earle, A
SHORT ACCOUNT OF THE LIFE OF MR. PERCIVALL POTT (London 1790),
xii.
47
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Joseph was the grandson of Joseph Cruttenden (1660-1735) who
was a prosperous apothecary who established a thriving trade across the
Atlantic. His correspondence and records are frequently cited in writings
about that era. 50
Joseph’s parents were Robert Cruttenden (1690-1763) and Sarah
Cliff, nee Surman. Robert was a London merchant, active Methodist, and
hymn writer. 51 Robert went bankrupt in 1721 after losing his money in the
South Sea bubble. Robert and Sarah had three children Edward Holden
(1717-1771), an East India Company director; Joseph (c. 1720-1796); and
Sarah Elizabeth (1725-1811), who married the surgeon Percivall Pott in
1746.
In 1737, Joseph was apprenticed to Thomas Mathews to learn to
be an attorney. 52 In 1741, when there was a vacancy in the position of clerk
of St. Thomas’s Hospital, Joseph applied. Morgan Morse was elected to
the position. 53

The information about Joseph Cruttenden’s grandfather is from READ
WEEKLY JOURNAL OR BRITISH GAZETTEER (London), Mar. 15, 1735, 2;
Ian Steele (ed), AN ATLANTIC MERCHANT-APOTHECARY: THE LETTERS
OF JOSEPH CRUTTENDEN, 1710-1717 (Toronto: Univ. of Buffalo Press
1977); I. K. Steele, A London Trader and the Atlantic Empire: Joseph
Cruttenden, Apothecary, 1710-1717, WILLIAM AND MARY QUARTERLY,
34(2):281-297 (Apr. 1977).
51
Some of his hymns appear in R. Cruttenden, SOVEREIGN EFFICACIOUS
GRACE!...TO WHICH IS AFFIXED… SEVERAL PSALMS, HYMNS, &C.
COMPOSED BY HIM (London: T. Wilkins 1790).
52
Board of Stamps: Apprenticeship Books, Series IR 1; The National
Archives of the UK (TNA), Kew, Surrey, England. - IR1; Piece 15. Also
mentioned in article about seeking appointment as clerk to St. Thomas’s
Hospital. EVENING POST (London), 27 Nov. 1766, 3
53
St. Thomas's Hospital, MINUTES OF THE COURT OF GOVERNORS 7TH
JULY 1736 - 12TH MAY 1784 (meeting of 18 Mar 1741), pages 53-54 of
584 posted at www.LondonLives.com.
50
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In 1745, Joseph was selected as the clerk of the new Company of
Surgeons of London. In 1540, the surgeons and barbers in London had
merged into the Company of Barbers and Surgeons. In 1745, they
separated and the Company of Surgeons in London was created, which
became the Royal College of Surgeons in 1800. In 1745, Joseph was
empowered to take possession of the books related to surgeons in the
possession of the Company of Barbers. Joseph moved into the Surgeon’s
Hall in 1753 and it became his residence and place of business for over 25
years. Joseph continued a private practice of law while clerk of the
Company of Surgeons. 54
In his capacity as clerk of the Company of Surgeons, his name
appeared on published notices by the Company. Examples of these
notices included the announcement of the intention to erect a new hall, 55
announcements of lectures associated with the dissection of executed
criminals, 56 announcement of other lectures, 57 and changes in deadlines for
submitting papers for examination. 58

Sidney Young, The ANNALS OF THE BARBER-SURGEONS OF LONDON
(London 1890), 229-230; Cecil Wall, THE HISTORY OF THE SURGEON’S
COMPANY, 1745-1800 (London 1937), 43, 73. An example of his private
practice is the auction notice in the PUBLIC ADVERTISER (London), 26
May 1758. See also PUBLIC ADVERTISER (London), 14 May 1765, 3
[letting a property].
55
GENERAL ADVERTISER (London), 10 May 1749.
56
E.g., PUBLIC ADVERTISER (London), 11 Dec. 1755, 2, 25 Nov. 1775, 3,
& 10 Dec. 1777, 3; GAZETTEER AND LONDON DAILY ADVERTISER, 15
Mar, 1759, 21 Jan. 1763 12 June 1764, 22 Jan 1767; and 5 May 1767.
57
E.g., PUBLIC ADVERTISER (London), 24 June 1757 (osteology); PUBLIC
ADVERTISER (London), 27 June 1760 (osteology); PUBLIC ADVERTISER
(London), 18 Sep. 1760 (viscera); PUBLIC ADVERTISER (London), 18
Dec. 1760 (eye); PUBLIC ADVERTISER (London), 27 June 1761
(osteology); PUBLIC ADVERTISER (London), 16 Dec. 1761 (anatomy);
PUBLIC ADVERTISER (London), 12 Jan. 1775 (anatomy).
58
E.g., PUBLIC ADVERTISER (London), 8 Nov. 1757.
54
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He was a steward of the Society of Gentlemen Practisers in the
Courts of Law and Equity called the Law Society. In this capacity, in
1759-1760, he was drawn into the litigation by the scrivener’s company
against the Society. He and others were discharged from the Society in
1760, so they would not be disqualified from testifying in the litigation.
The jury ultimately ruled in favor of the lawyers. 59
In April 1763, “Mr. Cruttenden of Surgeons’ Hall” conveyed 10
guineas to the Governors of the Hospitals for Small Pox and Inoculation.
This “being a Sum paid by a Person to avoid Prosecution for a Nuisance
in leaving Rubbish in a public-street, whereby a Lady’s Carriage was
overturned.”60
When the East India Company elected 24 directors in 1764,
Joseph was one of the scrutineers of the ballot. One ballot was
disqualified. As a result, Joseph’s brother Edward Holden Cruttenden was
one vote short of having enough votes to be eligible for being in a tie with
the two persons who had one vote more. If such a tie had occurred two of
the three would have been selected by casting lots. Edward later was
elected a director. 61
In 1766, when Morgan Morse died, Joseph again applied to be
clerk of St. Thomas’s Hospital. He was elected. 62 A list of Governors of
St. Thomas’s Hospital for 1768 includes Joseph’s brother, Edward. 63
Incorporated Law Society, THE RECORDS OF THE SOCIETY OF
GENTLEMEN PRACTISERS IN THE COURTS OF LAW AND EQUITY
CALLED THE LAW SOCIETY (London: Incorporated Law Society 1897),
xliii et seq., 47, 88-89, 95-96, 246-286.
60
PUBLIC ADVERTISER (London), 27 Apr. 1763.
61
LONDON MAGAZINE, OR THE GENTLEMAN’S MONTHLY
INTELLIGENCER (London), 33:215 (April 1764).
62
St. Thomas's Hospital, MINUTES OF THE COURT OF GOVERNORS 7TH
JULY 1736 - 12TH MAY 1784 (meeting of 10 Dec. 1766), pages 304-305 of
584 posted at www.LondonLives. com; See PUBLIC ADVERTISER
(London), 25 Nov. 1766, 3 & 9 Dec. 1766, 1 [ads seeking position as
59
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In 1767, Joseph was elected a director of the Equitable Life
Assurance Society and was involved in the controversy with charter fund
proprietors in 1767 to 1770. 64
In 1767 Joseph became involved as attorney and agent in the
transactions of the Willis family concerning property on the Isle of Wight.
The family later engaged in litigation over the land resulting in a trial in
1789 and a decision of the court of King’s Bench in 1790 that discusses
Cruttenden’s role. 65
In August 1767 thieves stole “a great quantity of linen” belonging
to Mr. Cruttenden from the Surgeon’s Hall. 66
In May 1774 Joseph was chosen as a director of the Equitable
Assurance Office. 67

clerk]; EVENING POST (London), 27 Nov. 1766, 3 [two of four candidates
withdrew]; ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST
(London), 9-11 Dec 1766 [Cruttenden elected]; PUBLIC ADVERTISER
(London), 11 Dec. 1766 [ad from Cruttenden giving thanks for election].
One transmittal letter by Joseph as clerk appears in A SERIES OF LETTERS,
WHICH WERE INTERCHANGED BETWEEN SOME GOVERNORS OF THE
TWO GREAT HOSPITALS OF THIS CITY, AND MR. GARDINER, OF
RICHMOND, ... (LONDON 1775), 67-68.
63
St. Thomas's Hospital, A LIST OF THE GOVERNORS OF ST. THOMAS'SHOSPITAL, IN SOUTHWARK, 1768 (London 1768), 5.
64
Maurice Edward Ogborn, EQUITABLE ASSURANCES: THE STORY OF
LIFE ASSURANCE IN THE EXPERIENCE OF THE EQUITABLE LIFE
ASSURANCE SOCIETY 1762-1962 (Abington: Routledge 2013), 65-66, 7176.
65
Doe on the Demise of Willis and other v. Martin and others, 4 Durford
and East 39 (K.B. 19 Nov. 1790).
66
LONDON EVENING POST, 4-6 Aug. 1767.
67
DAILY ADVERTISER (London), May 6, 1774.
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In October 1774, William Pritchard, Peter Thane and Edward
Parker broke into the Surgeon’s Hall, the dwelling place of Joseph
Cruttenden, and stole several silver objects and other valuables. Pritchard
had lived with Cruttenden for four months. Cruttenden had given
Pritchard a good character in a prior case leading to his acquittal for
highway robbery. The three were tried in the Old Bailey in December
1774. All three were found guilty and hanged. 68
Joseph appears in the 1775 GILBERT’S LAW DIRECTORY as
“Cruttenden, Joseph, Surgeons-hall, Old-bailey.”
Beginning in 1778, Joseph is listed as Commissioner of
Bankrupts. 69
In 1780, irregularities were discovered in Joseph’s administration
of the finances of the Company of Surgeons. He had absconded with £800
to £900. He tendered his resignation and it was accepted. His partner
Okey Belfour (1753-1811) was appointed in his place. 70
OLD BAILEY PROCEEDINGS ONLINE (www.oldbaileyonline. org, version
7.2, 05 October 2015), December 1774, trial of William Pritchard Peter
Thane Edward Parker (t17741207-36); ANNUAL REGISTER FOR THE
YEAR 1774 (Fourth Edition) (London: J. Dodsley 1789), 171-172; ST.
JAMES’S CHRONICLE OR THE BRITISH EVENING POST (London), 10
Dec. 1774.
69
A NEW EDITION, CORRECTED TO THE 15TH OF JANUARY, OF THE
ROYAL KALENDAR; OR COMPLETE AND CORRECT ANNUAL REGISTER
FOR ... 1778; ... (London 1778), 98-99.
70
D.O. Thomas (editor), THE CORRESPONDENCE OF RICHARD PRICE:
VOL. II: MARCH 1778-FEBRUARY 1786 (Durham, N.C.: Duke Univ. Press
1983), 59, note 3; Humphrey Rolleston, History of medicine in the city of
London, ANNALS OF MEDICAL HISTORY, 3d Series, 3(1):1, at 9 (Jan.
1941); Cecil Wall, THE HISTORY OF THE SURGEON’S COMPANY, 17451800 (London 1937), 166-169; MORNING CHRONICLE AND LONDON
ADVERTISER, 10 Mar 1780 [ad by Balfour seeking position]; PUBLIC
ADVERTISER (London), 18 Mar. 1780 [ad by another candidate];
68
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Soon thereafter he also resigned as Clerk of St. Thomas’s
Hospital because it was found he had failed in his primary duty of
maintaining the records and was replaced by Mr. Oliver Cromwell, (c.
1742-1821), a direct descendant of Oliver Cromwell. The Lord
Protector. 71
Cruttenden was a subscriber to several religious books, e.g. John
Howe, SERMONS ON SEVERAL OCCASIONS, IN TWO VOLUMES (London
1744); James Foster, DISCOURSES ON ALL THE PRINCIPAL BRANCHES OF
NATURAL RELIGION AND SOCIAL VIRTUE (London 1752); Samuel
Bourne, A SERIES OF DISCOURSES ON THE PRINCIPLES AND EVIDENCES
OF NATURAL RELIGION AND THE CHRISTIAN REVELATION. AND ON
SOME PROPER PRACTICAL SUBJECTS. ...(London 1760); Charles Buckley,
THE OECONOMY OF THE GOSPEL; IN FOUR BOOKS (LONDON 1764)
In 1796, Joseph Cruttenden died in Switzerland. 72

St. Thomas’s Hospital, MINUTES OF THE COURT OF GOVERNORS 7TH JULY 1736 - 12TH MAY 1784 (meeting 31 Mar. 1780), image 461 of
584, posted at www.LondonLives.com; St. Thomas’s Hospital, MINUTE
BOOKS OF COURTS AND COMMITTEES (Grand Committee 17 Mar.
1780), image 51 of 220, posted at www.LondonLives.com. Doreen Slatter,
Oliver Cromwell, Clerk of St. Thomas’ Hospital, ARCHIVES, 8(38):81
(Oct 1, 1967); PUBLIC ADVERTISER (London), 1 Apr. 1780, 3 [Cromwell
elected].
71

Limited administration of the estate of Joseph Cruttenden formerly of
Surgeons' Hall, London, but then of Switzerland, gent., deceased, in 1796
granted in P.C.C. to John Clarke of Upton-upon-Severn, co. Worcs.,
gent., on behalf of William Knight in the parish of Hill Croome, same
county, esq., in respect of that part of the estate left unadministered by
William Throckmorton, deceased (see DR 36/78 above) and in respect of
his interest in the tithes of Studley. Dated 2 May 1823. Reference DR
72

36/122 held by the Shakespeare Birthplace Trust.
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Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
The Lathams were father and son, both named John. They
treated Richard Slatter after his initial fall and testified in the trial of Slater
v. Baker and Stapleton. They were competent and respected rural
surgeons.
John Latham (1717-1788), the father, was a surgeon and
apothecary in Eltham, England. 1 He had two brothers - Thomas and
William. 2 They practiced surgery in partnership in Bexley, Kent. The
father died on in August 1788 in Eltham, Kent, at age 71. 3

John Latham, DICTIONARY OF NATIONAL BIOGRAPHY (New York:
Macmillan and Co. 1892), Vol. 32, pp. 164-165, at 164.
2
Ibid.
3
LONDON, ENGLAND, BAPTISMS, MARRIAGES AND BURIALS 1538-1812.
London Metropolitan Archives; Ref. No. P97/JNB2/A/01/002 [burial and
age at death]; WHITEHALL EVENING POST (London), 26-28 Aug. 1788
[death]; MORNING POST AND DAILY ADVERTISER (London), 1 Sep.
1788; LONDON POLITICAL MAGAZINE, 254 (1 Sep. 1788).
1
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In 1731, John was apprenticed to Robert Anderson, an
apothecary in Bradwell. In about 1739, he was married to Mary Sotheby
of the Sotheby family of publishers that later gave their name to today’s
auctioneers. 4 They had three sons - John, William, and Thomas - who all
became surgeons.
John Latham (1740-1837), 5 the eldest son, was involved with his
father in the care of Richard Slatter in 1766 and testified at the trial. John
Latham began his schooling at the prestigious Merchant Taylor’s School in
London and then studied surgery at Guy’s Hospital. During his surgical
education, he studied under William Hunter (1718-1783), the famous
anatomist. Latham passed the examination to be recognized as a surgeon
in 1761. 6 In July 1763, Latham began his surgical practice in Dartford,
England. In September 1763 he married Anne Porter. 7 Thus, he had
been married and practicing less than three years at the time he was caring
for Richard Slatter with his father
In 1770, a case report from him was published in
PHILOSOPHICAL TRANSACTIONS. He was identified as a surgeon and

John Latham, M.D., F.R.S., A.S., L.S., &c., THE NATURALIST:
ILLUSTRATIVE OF THE ANIMAL, VEGETABLE, AND MINERAL KINGDOM,
4(25):26-33, at 26 (Oct. 1838) (London: R. Groombridge 1839) [“His
mother was a descendant of the Sotheby’s, in Yorkshire.”].
5
Most of the information about John Latham, the son, is from R.J.
Thornton, John Latham, M.D. F.R.S., GENTLEMAN’S MAGAZINE AND
HISTORICAL CHRONICLE, 162:92-93 (July 1837); Mary Thornton
Howard, JOHN LATHAM (Leicester: Matador 2012); John Latham,
DICTIONARY OF NATIONAL BIOGRAPHY (New York: Macmillan and Co.
1892), Vol. 32, pp. 164-165; G.M. Mathews, XXVIII - John Latham
(1740-1837): an early English ornithologist, IBIS, 73(3):466-475 (1931).
6
MINUTES OF THE CORPORATION OF SURGEONS, 7 May 1761 [the
minute book is held in London at the library of the Royal College of
Surgeons in England].
7
LONDON CHRONICLE, 10-13 Sep. 1763.
4
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midwife. 8 Another was published in 1779. 9 Two reports by Latham from
1787 were published in MEDICAL COMMUNICATIONS. 10
In 1774 the younger John Latham became a fellow in the Royal
Society of Antiquaries and in 1775 a fellow in the Royal Society.
In 1779 he is listed in the Medical Register as “F.R.S., Surgeon
and Apothecary” in Dartford, Kent.
He was also a famous ornithologist. From 1781 to 1785, he
published his multi-volume work - A GENERAL SYNOPSIS OF BIRDS. 11 In
1788 he took a leading part in establishing the Linnean Society. He is
considered the father of British ornithology. In 1793, his collection of
preserved birds was sold at auction. 12
In 1795 he was awarded a Medical Doctor degree from Elangen.
He entered a partnership with William Peete, surgeon, in Dartford.
In 1796, he retired from the practice of surgery to a home on
Middlebridge Street in Romsey, Hampshire. His first wife died in early

XXXVIII. Extract of a Letter from Mr. John Latham, Surgeon and
Midwife, at Dartford, in Kent, to Mr. Warner, Fellow of the Royal Society,
and Senior Surgeon to Guy’s Hospital, PHILOSOPHICAL TRANSACTIONS,
8

60:451-453. (1770).

VI. Account of an extraordinary dropsical case, PHILOSOPHICAL
TRANSACTIONS, 69:54-58 (1779).
10
John Latham, XV. Observations on the effects of camphor applied
externally, in some cases of retention of urine, MEDICAL
COMMUNICATIONS (London: Joseph Johnson 1790), 2:138-143; John
Latham, XVIII. Account of a mortified hand, which was taken off at the
joint of the wrist. MEDICAL COMMUNICATIONS, 2:163-167 (1790).
11
MORNING HERALD AND DAILY ADVERTISER (London), 26 Apr. 1782
[advertisement].
12
TRUE BRITON (London), 14 Mar. 1793.
9
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1798 13 and he remarried by the end of the year to Ann Delamott. 14 In 1819
he moved in with his son-in-law William Wickham in Winchester,
Hampshire. From 1821 to 1828, he published his A GENERAL HISTORY
OF BIRDS. He died February 4, 1837 in Winchester.
His brother, William (1742-1807) became a surgeon and
apothecary in Eltham. 15 Thomas (1744-1815) became a surgeon in Bexley,
Kent. 16
In May 1779, when returning home from London on the Dover
Road, a carriage carrying John Latham’s brothers, William and Thomas,
was attacked by three robbers. Thomas shot and killed one of the robbers
and the others fled. 17
WHITEHALL EVENING POST (London), 25-27 Jan. 1798.
LLOYD’S EVENING POST (London), 10 Sep. 1798, 8.
15
William married Mary Elizabeth Ashby in Leicestershire in 1770.
LLOYD’S EVENING POST (London), 24-26 Oct. 1770
16
Thomas married Miss Wardelow of Boxley, Kent, in 1779. ST. JAMES’S
CHRONICLE OR BRITISH EVENING-POST (London), 16-18 Sep. 1779, 1.
17
GENERAL EVENING POST (London), 18-20 May 1779; ST. JAMES’S
CHRONICLE OR BRITISH EVENING-POST (London), 18-20 May 1779, 1;
MORNING CHRONICLE AND LONDON ADVERTISER, 19 May 1779
[report of attack on Lathams]. It is likely that Richard Slatter travelled on
the Dover Road before falling off his horse. The fall must have been near
either Eltham or Dartford in order for him to come under the care of the
Lathams.
The Dover Road was the primary route from Southwark to those towns
and continued on to Dover. The area around the Dover Road was the site
of many attacks by robbers. E.g., LLOYD’S EVENING POST (London), 1416 Jan. 1765, 6 [between Rotherhithe and Deptford]; BRITISH
CHRONICLE, 13-15 Feb. 1765, 157 [Dartford]; LONDON EVENING POST,
25 May 1765, 4 [Deptford Road]; see also PUBLIC ADVERTISER
(London), May 4, 1765, 3 [Eltham]. Attacks by robbers also occurred on
the streets and roads throughout London and the surrounding region at
that time. Richard Slatter faced the risk of robbers when travelling this
13
14
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There was another prominent Dr. John Latham (1761-1843) who
was unrelated. He was President of the Royal College of Physicians of
London and physician to Middlesex, Magdalen and St. Bartholomew’s
Hospitals. Although he received an honorary M.D. degree in 1795, John
Latham from Dartford was not referred to as an M.D. or physician during
his surgical career. Thus, any references to a doctor Latham before 1796
refer to the other John Latham.

road. There is no indication that Slatter’s fall was due to an attack. For
more information on the Dover Road, see Charles George Harper, THE
DOVER ROAD: ANNALS OF AN ANCIENT TURNPIKE (1895), xvii.
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BIOGRAPHICAL NOTES ON JOSEPH WARNER
By Robert D. Miller, J.D., M.S. Hyg.
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
Joseph Warner (1717-1801) was born in Antigua where his father
was a politician. He was educated at Westminster School and in 1734 he
was apprenticed to Samuel Sharpe, surgeon at Guy’s Hospital. In 1741 he
passed his examination for the great diploma from the Barber and
Surgeons’ Company. In 1742 he paid the fee and took the livery of the
company. He became a joint lecturer on anatomy at Guy’s Hospital with
his master Sharpe. 1
In 1745, Warner was a volunteer surgeon in the military campaign
in Scotland. 2 William Wadd (1776-1829) told the following story about
Warner and Cowell:

Warner, Joseph, in DICTIONARY OF NATIONAL BIOGRAPHY (New
York: Macmilan Co. 1909), 20:853-854. He is included in the A LIST OF
1

THE NAMES OF SURGEONS WHO ARE EXAMINED AND APPROVED
ACCORDING TO LAW (London 1747). Roger Jones, Richard Mead,

Thomas Guy, the South Sea Bubble and the founding of Guy's Hospital,

J. R. SOC. MED., 103(3):87-92 (Mar. 1, 2010) [Joseph Warner was one of
the first medical students trained at Guy’s Medical School].
2
DAILY ADVERTISER (London), 28 Dec. 1745, 1.
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In the year 1745, Adair and many other surgeons volunteered to
serve with the army, and among them Warner and Cowell. While
they were in Scotland, Cowell got private information of a vacancy
at St. Thomas's Hospital, and without apprizing Warner of it, said
that very particular business required his presence in London, and
accordingly took leave of his friend. Cowell was a quaker, and so
was Dimsdale, who had been an unsuccessful candidate before,
and on this occasion, resigning his interest in favour of Cowell,
Warner was defeated. Warner never forgave this, and when he
met his colleagues of the Court of Assistants at Surgeon's Hall, he
invariably accosted them with "How do ye do gentlemen? I am
glad to see you, all, except Mr. Cowell." 3
It may be true that Warner used this greeting in the Surgeon’s Hall.
However, Wadd’s account of the cause of the animosity is inaccurate.
There was no opening at St. Thomas’s Hospital in 1745. Moreover, in
1746, when Cowell went head-to-head with Warner for the hospital
surgeon position at Guy’s Hospital upon the death of James Pierce,
Joseph Warner was elected. 4 In 1749, when Cowell’s master John Girle
resigned, Cowell was elected as a hospital surgeon at St. Thomas’s
Hospital. Warner was not a candidate. 5
Warner served as surgeon at Guy’s Hospital from 1746 to 1790. 6

William Wadd, MEMS. MAXIMS, AND MEMOIRS (1827), 281.
LONDON EVENING POST, 20 Feb. 1746, 4.
5
GENERAL ADVERTISER (London), 24 Aug. 1749, 1; WHITEHALL
EVENING POST OR LONDON INTELLIGENCER, 22-24 Aug. 1749.
6
LONDON EVENING POST, 20 Feb 1746, 4 [elected surgeon in place of
James Peirce, deceased]; GAZETTEER AND NEW DAILY ADVERTISER
(London), 1 July 1790 [election of surgeon in place of Warner who
resigned]; Susan C. Lawrence, CHARITABLE KNOWLEDGE: HOSPITAL
PUPILS AND PRACTITIONERS IN EIGHTEENTH-CENTURY LONDON
(London: Cambridge University Press 2002).
3
4
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Starting in 1749, he published several articles in PHILOSOPHICAL
TRANSACTIONS. 7
E.g., The Case of a Tumor Growing on the Inside of the Bladder,
Successfully Extirpated by Joseph Warner, Surgeon to Guy's Hospital;
Communicated in a Letter to the President, PHILOSOPHICAL
TRANSACTIONS, 46:414-416 (1749-1750); The Case of the Operation of
the Empyema, Successfully Performed by Mr. Joseph Warner, F. R. S.
and Surgeon to Guy's Hospital, 47:407-409 (1751-1752); The Case of a
Piece of Bone, Together with a Stone in the Bladder, Successfully
Extracted by Mr. Joseph Warner, F. R. S. and Surgeon to Guy's Hospital,
47:475-477 (1751-1752); The Case of the Operation for the Empyema,
Successfully Performed by Joseph Warner, F. R. S. and Surgeon to Guy's
Hospital, 48:270-273 (1753-1754); Experiments concerning the Use of the
Agaric of Oak in Stopping of Haemorrhages, 48:588-598 (1753); Two
Letters concerning the Use of Agaric, as a Styptic. One from Mr. Joseph
Warner, F. R. S. and Surgeon to "Guy's" Hospital, to Tho. Birch, D. D.
Secr. R. S. the other to Mr. Joseph Warner, 48:813 (1754); Two Singular
Cases of Diseased Knee-Joints Successfully Treated. The First by Topical
Applications; The Second by Operation. By Mr. Joseph Warner, F. R. S.
Surgeon to Guy's-Hospital, 49:452-458 (1755-1756); A Remarkable
Instance of Four Rough Stones, That Were Discovered in an Human
Urinary Bladder, Contrary to the Received Opinion; And Successfully
Extracted by the Lateral Method of Cutting for the Stone. By Mr. Joseph
Warner, F. R. S. and Surgeon to Guy's-Hospital, 50:579-585 (1757-1758);
A Remarkable Case of an Empyema. By Mr. Joseph Warner, F. R. S. and
Surgeon to Guy's Hospital, 51:194-200 (1759-1760); An Account of Two
Stones of Remarkable Shapes and Sizes, Which, for the Space of Six
Years, Were Firmly Lodged in the Urethra of a Young Man, and at
Length Successfully Cut out from Thence. Addressed to the Royal
Society, on Thursday December 13, 1759, at Which Meeting the Stones
Themselves, and a Drawing of the Stones, Were Presented to the Fellows
of the Society, by Joseph Warner, F. R. S. and Surgeon to Guy's Hospital,
51:304-308 (1759-1760); Extract of a Letter from Mr. John Latham,
Surgeon and Midwife, at Dartford, in Kent, to Mr. Warner, Fellow of the
Royal Society, and Senior Surgeon to Guy's Hospital. Communicated to
7
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In 1750, he was elected a Fellow of the Royal Society. 8 In 1765,
he became a member of the Council of the Royal Society. 9
In 1754, he published a book - CASES IN SURGERY. 10
Warner was an anatomical officer for the Surgeon’s Company
from 1754 to 1756. He was a member of the Court of Assistants from
1764 to 1800. He was a member of the Court of Examiners from 1771 to
1800. When the College of Surgeons was created in 1800. He was the first
member. 11
Warner was a Governor of the Surgeons Company for 1772,
1773, 1774, 1775, 1776, 1777, 1779, 1780 and 1784. He was the Upper
Warden of the Surgeon’s Company for the 1773-1774 term and the 17841785 term. He was Master for the 1773-1774 term. He again served as
Upper Warden for three terms from 1775-1778. He was then Under
Warden for the 1779-1780 term. 12

the Royal Society by Mr. Warner, 60:451-453 (1770).

GENERAL ADVERTISER (London), 10 Dec. 1750, 1.
ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST (London), 35 Dec. 1765, 1.
10
Joseph Warner, CASES IN SURGERY, WITH REMARKS (London: J. and
R. Tonson 1754); LONDON EVENING POST, 20 July 1754 [ad for book];
LONDON EVENING POST, 29 Mar. 1755, 4 [ad for second edition];
Joseph Warner, CASES IN SURGERY; WITH INTRODUCTIONS,
OPERATIONS, AND REMARKS (4th Edition) (London: J. Johnson 1784).
11
Cecil Wall, THE HISTORY OF THE SURGEON’S COMPANY 1745-1800
(London: Hutchinson’s 1937), 220, 223, 228; Warner, Joseph, in
DICTIONARY OF NATIONAL BIOGRAPHY (New York: Macmillan Co.
1909), 20:853-854.
12
Ibid., 225-7.
8
9
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In 1773, he published a book - A DESCRIPTION OF THE HUMAN
EYE. In 1774, he published a book - AN ACCOUNT OF THE TESTICLES. 14
13

Warner died in 1801. 15
Warner famously owned the ring Queen Elizabeth gave to the
Earl of Essex. 16

Joseph Warner, A DESCRIPTION OF THE HUMAN EYE, AND ITS
ADJACENT PARTS; TOGETHER WITH THEIR PRINCIPAL DISEASES, AND
THE METHODS PROPOSED FOR RELIEVING THEM (London: Lockyear
1773). ST. JAMES’S CHRONICLE OR THE BRITISH EVENING POST
13

(London), 17-20 Apr. 1773 [ad for book].
14
Joseph Warner, AN ACCOUNT OF THE TESTICLES, THEIR COMMON
COVERINGS AND COATS; AND THE DISEASES TO WHICH THEY ARE
LIABLE. WITH THE METHOD OF TREATING THEM (London: Lockyear
Davis 1774); LONDON EVENING POST, 14 Apr. 1774, 2 [ad for book].
15
MONTHLY MAGAZINE, 12:163 -164 (Sep. 1, 1801); Will of Joseph
Warner, Surgeon of Saint Andrew Holborn, Middlesex, TNA: PROB
11/1362/10 [probate 4 Aug. 1801].
16
Additions and corrections in former obituaries, GENTLEMAN’S
MAGAZINE AND HISTORICAL CHRONICLE, 71:956-957 (Oct. 1801); Ring
of Elizabeth, NOTES AND QUERIES, 9th S. VII, June 1, 1901, 438.
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BIOGRAPHICAL NOTES ON HENRY SAFFORY WITNESS NOT CALLED TO TESTIFY
By Robert D. Miller, J.D., M.S.Hyg
Honorary Fellow
Medical History and Bioethics Department
School of Medicine and Public Health
University of Wisconsin - Madison
Copyright 2019 - Robert D. Miller
No copyright is claimed for quotations. The owner retains the copyright, if
any, in quotations.
According to Thomas Baker’s account FACTS AS THEY WERE, 1
Henry Saffory, Junior, of Bishopgate Street was present at the trial of
Slater v. Baker and Stapleton. He was ready to testify. Baker reported that
Saffory had been long acquainted with Miss Slatter and would have sworn
that she had told him she was below stairs when the affair happened, but
heard it, although the door was shut. This would have contradicted her
testimony. As discussed in MONOGRAPH 3, Saffory’s testimony was not
used. It is not known how Miss Slatter became acquainted with Mr.
Saffory.
Henry Saffory was a surgeon and apothecary and a colorful
character who later became involved in selling proprietary medicines,
treating British dragoons in the American Revolutionary war, and litigation
other than the Slater v. Baker.
The proposed witness Henry Saffory was the son of a surgeon and
apothecary also named Henry Saffory. The father, Henry Saffory, son of
Gabrial and Joan Safery, was baptized on July 3, 1720 at St. Mary1

Wellcome Library, London, MS. 1037.
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Northgate, Canterbury. 2 The father Henry Saffory of the Parish of
Margaret, Canterbury, married Mary Jarrett, of Woolwich, a widow, on
Nov. 17, 1747 at St. Mary Aldermary in London. 3 On Jan. 3, 1748, Henry
Saffory, Citizen and Apothecary, took an apprentice Will Roper. 4 In 1752,
Henry Saffory, Bishopsgate-street,was listed as a Yeoman in the Society of
Apothecaries. 5 In 1754 Henry Saffory, surgeon, participated in an
advertisement soliciting donations for the husband of a patient. 6 In the
same year, a victim of a robbery was cared for by Mr. Saffory, a surgeon in
the Bishopsgate-street neighborhood. 7 In 1756 Henry Saffory, surgeon, is
listed as having an apprentice, Onslow Barrett. 8 The 1763 UNIVERSAL
DIRECTORY lists only one Henry Saffory as a surgeon, with an address of
Bishopsgate-street. 9 In 1764, Henry Saffory, an apothecary from
Bisopsgate street, gave testimony about examining a dead infant. 10 In 1765
ENGLAND, BIRTHS AND CHRISTENINGS, 1538-1975, FHL Film Number
1751626.
3
LONDON, ENGLAND, CHURCH OF ENGLAND BAPTISMS, MARRIAGES
AND BURIALS, 1538-1812, City of London, St. Mary Aldermary, 17221812 [43 of 78 in ancestry.com]. Mary Saffory was buried Apr. 20, 1783 at
St. Botolph, Bishopsgate. She was age 72, so she was born c. 1711.
London, England, CHURCH OF ENGLAND BAPTISMS, MARRIAGES AND
BURIALS, 1538-1812, City of London, St. Botolph, Bishopsgate, 17801802 [133 of 232 in ancestry.com]. The MORNING HERALD AND DAILY
ADVERTISEr, Apr. 15, 1783, announced her death yesterday.
4
BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1; The
National Archives of the UK (TNA), Kew, Surrey, England. Class: IR 1;
Piece: 18
5
A CATALOGUE OF THE SEVERAL MEMBERS OF THE SOCIETY OF
APOTHECARIES, LONDON, THIS PRESENT TWENTY-EIGHTH OF
SEPTEMBER, 1752 (London 1752).
6
LONDON EVENING POST, Mar. 2-5, 1754.
7
LONDON EVENING POST, Dec. 19-21, 1754
8
BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1; The
National Archives of the UK, Kew, Surrey, England. Class: IR 1; Piece: 21
9
UNIVERSAL DIRECTORy (1763), 24
2

10

City of London Sessions: Sessions Papers - Justices' Working
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John Peart of Queen Street London signed a quit claim to Henry Saffory
of Bishopsgate street London Surgeon. 11 In 1766, Henry Saffory, surgeon,
is registered as having an apprentice Samuel Foart Simmons 12
The first definite reference to Henry Saffory, junior, is in the
GAZETTEER AND NEW DAILY ADVERTISER (London) on Apr. 11, 1766:
A few days ago, was married, Mr. Harry Saffory, son of Mr.
Saffory, surgeon, near the London work-house, in Bishopsgatestreet, London, to Miss Wilkinson, of the same place.
The Henry Safforys, father and son, were in a partnership as
surgeons in Bishopsgate-street in London. It is not clear which one is
referred to in most records covering the period prior to the father’s death,
so it has not been definitively established whether the son began his
practice before or after the Slatter case. However, it is likely that he had
begun his practice before that date. The first definite reference to Henry
Saffory, junior, as a surgeon is when he was elected surgeon to the Artillery
Company in November 1767 to replace Jonathan Wathen, 13 who was the
inventor of the brace used on Slatter. It is likely that Saffory junior had
been practicing a few years before this time in order to be considered
qualified for such a prestigious position.
The references to Henry Saffory during this period prior to the
father’s death include the following. Henry Saffory, Bishopsgate-street, is
listed as an apothecary in the Poll Books and Electoral Registers for

Documents, July 24, 1764, in Londonlives.
City of London Sessions: Sessions Papers - Justices' Working
Documents, Nov. 14, 1765, in Londonlives
11

BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1; The
National Archives of the UK (TNA), Kew, Surrey, England. Class: IR 1;
Piece: 24; CLIO MEDICA (B. M. Israël., 1995), Vol. 30, p. 27.
13
Anthony Highmore, THE HISTORY OF THE HONOURABLE ARTILLERY
COMPANY (London, The author, 1804), 268
12
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1768. 14 In 1769 Henry Wright was apprenticed to Henry Saffory, Citizen
and Apothecary, in London. 15 On Feb. 20, 1771, Henry Saffory of
Bishopsgate street testified as a character witness for Paris [“I am a surgeon
in Bishopsgate-street. I have known Paris some years; I went to school
with his brother...”]. Paris was found guilty of manslaughter. ON June 3,
1772, “Mr. Saffory the surgeon” testified at a trial about his attendance to
the victim. 16 In 1774 Henry Saffory was summoned to the House of Lords
to testify regarding a bill to authorize the divorce of Richard Heatley.
Testimony was given as “man-midwife” concerning a delivery. The bill
granting the divorce was approved. 17
In 1770, Saffory became a Warden of the Anatomical Officers of
the Company of Surgeons. Jonathan Wathen had been a Warden in the
prior year. 18 It is not clear whether this was Saffory, junior or senior. It
would seem unlikely that it was Saffory junior because of the short time he
had been practicing. However, his appointment in 1767 to the position of
surgeon to the Artillery Company may have given him the prestige to be
appointed warden.

LONDON, ENGLAND, UK AND LONDON POLL BOOKS. London,
England: London Metropolitan Archives and Guildhall Library. P. 87
15
BOARD OF STAMPS: APPRENTICESHIP BOOKS, Series IR 1; The
National Archives of the UK (TNA), Kew, Surrey, England. Class: IR 1;
Piece: 26
16
Old Bailey Proceedings: Accounts of Criminal Trials, 3rd June 1772, in
Londonlives.
17
JOURNALS OF THE HOUSE OF LORDS 4 March 1774, p. 55; An Act To
14

Dissolve the Marriage of Richard Heatley with Arabella Dawson his now
Wife, and to Enable him to marry again, and for other Purposes thereinmentioned. Date: 25 October 1773 Document type: Private and
Local Bills and Acts. The bill was passed and royal assent was given 31
March 1774.
18
Cecil Wall, THE HISTORY OF THE SURGEON’S COMPANY, 1745-1800
(1937), 230
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The succession of a Saffory to the positions held by Jonathan
Wathen may just be a coincidence. However, this also suggests a
connection that may have contributed to the identification of Saffory
junior as a proposed witness for the defendants in the Slatter case.
In 1771 John Bromley published an apology to “Mr. Henry
Saffory, Junior, of Bishopgate-street” for his assault and abuse of Saffory.
He had been confined in the Poultry Compter on Saffory’s complaint.
Saffory agreed to accept the apology and drop the prosecution. 19
Henry Saffory and his father were involved in the sale of
proprietary medicines. In 1772 they advertised the sale of Mr. de Velnos
vegetable syrup from two locations. It was advertised as a cure for venereal
disease. 20 In 1773, Saffory senior published an attack on the use of
mercurial preparations to treat venereal disease. 21 John Burrows
responded with “remarks on certain passages contained in a scurrilous
pamphlet,” and accused Saffory of acting in concert with his son, Henry
Saffory, and his son-in-law, Peter Mercier. 22 In 1775 Mercier and de
Velnos’ widow entered a partnership regarding the vegetable syrup. 23

PUBLIC ADVERTISER (London), 24 Oct. 1771, 3. The “Poultry
Compter” was a small prison in Cheapside.
20
LONDON EVENING POST, Aug. 13-15, 1772,1 [“No. 39, Frith-street,
Soho… or…Bishopsgate-street Without”].
21
Henry Saffory, THE INEFFICACY OF ALL MERCURIAL PREPARATIONS
(London 1773). He announced in the GENERAL EVENING POST for 3
April 1773 that it would be published the next Saturday.
22
John Burrows, REMARKS ON CERTAIN PASSAGES CONTAINED IN A
SCURRILOUS PAMPHLET, PUBLISHED BY HENRY SAFFORY (London
1773). See Marie E. McAllister, John Burrows and the vegetable wars,
chapter 3 of Linda Evi Merians, THE SECRET MALADY: VENEREAL
DISEASE IN EIGHTEENTH-CENTURY BRITAIN AND FRANCE (University
Press of Kentucky 1996).
23
See Addendum 1 for the subsequent developments concerning Velnos’
Vegetable Syrup.
19
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In 1775, Saffory senior died. 24 After Saffory senior’s death, Saffory
junior and Mercier announced that they were the proprietors of the
business. By 1779 Mercier was advertising as the sole proprietor. In 1785,
Isaac Swainson (1746-1812) took over the business.
On Dec. 9, 1775, Mary Ann Saffory, daughter of Henry and Mary
Saffory was baptized at St. Botolph, Bishopsgate. 25
In 1776, Henry Saffery, “the younger of Bishopsgate-street
London Surgeon” gave his oath before coroner Thomas Beach regarding
the examination of a body and the cause of death. 26
In 1776 and 1777, Henry Saffory, surgeon of Bishopgate-street,
gave bail for Hannah Dehorne. 27
In December 1776, Mr. Saffory surgeon opened the vein of a
woman was seized with an apoplectic fit. 28
In April 1777, three footpads robbed Mr. Saffory’s carriage. 29
In October 1778, Elizabeth Edith Saffory, daughter of Henry and
Mary Saffory, was baptized at Saint Clement Danes, Westminster. 30 In
April 1778 she died and was buried. 31

Will of Henry Saffory, 11 September 1775, National Archives, Kew.
LONDON, ENGLAND, CHURCH OF ENGLAND BAPTISMS, MARRIAGES
AND BURIALS, 1538-1812, St. Botolph, Bishopsgate, 1752-1779 [219 of
241 in ancestry.com].
24
25

City of London Sessions: Sessions Papers - Justices' Working
Documents, Feb. 22, 1776, in Londonlives
Middlesex Sessions: Sessions Papers - Justices’ Working Documents,
26

27

May 1, 1776 & May 1, 1777.
28
PUBLIC ADVERTISER, Dec. 31, 1776.
29
GAZETTEER AND NEW DAILY ADVERTISER, Apr. 15, 1777.
30
ENGLAND, SELECT BIRTHS AND CHRISTENINGS, 1538-1975, FHL Film
Number 574266, 574267, in ancestry.com.
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In 1778, Henry Saffory surgeon purchased a fire insurance policy
on 172 Bishopsgate-Street-Without. 32
The Medical Register for the Year 1779 listed “Henry Saffory” as
a yeoman in the Surgeon’s Company.
Henry Saffory then provided his surgical services to the British
armed forces. He served as an army surgeon for a British unit in the
American Revolutionary War. He reported that his baggage and papers
fell into the hands of the Americans. 33
One source reports that he served with Dunlop’s Dragoons. 34 In
March 1781 some of Dunlop’s forces were defeated in a skirmish at
Beattie’s Mill in South Carolina and captured. Dunlop was killed after
being captured and the dragoons were disbanded a few months later. If
Saffory was part of this unit, it is not known whether or not Saffory was
captured.
Later, many British loyalists in South Carolina moved to the
British-owned islands in the Caribbean. Saffory is next recorded in the
Caribbean as an assistant surgeon for the army in Jamaica in 1782. 35 In the

LONDON, ENGLAND, CHURCH OF ENGLAND BAPTISMS, MARRIAGES
AND BURIALS, 1538-1812, St. Botolph, Bishopsgate, 1780-1802 [151 of
232 in ancestry.com]; WORLD (London), 21 Apr. 1788 ["Tuesday, the
31

daughter of Mr. Henry Saffory, Surgeon of Devonshire street,
Bishopgate."].
32
FIRE INSURANCE POLICY REGISTER, 1777-1786, Jan. 1, 1778, in
Londonlives.
33
ANALYTICAL REVIEW, 6:192 (1790.
34
BRITISH HEADQUARTERS PAPERS NEW YORK CITY 1774-1783
[Carelton’s Loyalist Index], 20-21.
35
Douglass & Aikman’s ALMANACK AND REGISTER FOR THE ISLAND OF
JAMAICA 1782, http://www.jamaicanfamilysearch.com/Members/
a1782_04.htm [accessed 29 July 2015].
MONOGRAPH 27 - Page 7 of 12

fall of 1783, he returned to London on a ship transporting invalid soldiers
from Jamaica. 36
The Medical Register for the Year 1783 listed “Saffory, Henry,
Army Surgeon.”
In 1783 he returned to surgical practice in London. On
November 1, 1783 Henry Saffory of Devonshire Street London provided
a report about his examination of dead body. 37
In 1786, he published a treatise on “the causes and effects of
schirrous cancers,” advocating Mr. Guy’s Arcanum as a cure for these
disorders. 38 On the title page of the treatise, he identified himself as
surgeon to the City Dispensary and late Surgeon of the Light Dragoons in
America. The City Dispensary referred to was the London Dispensary on
Bishopsgate Street. 39
Saffory had purchased the recipe for Arcanum from Mr. Guy.
Arcanum contained arsenic. 40 This was a significant switch from the
Saffory family’s prior advocacy of vegetable treatments and avoidance of
mercury.

36

LONDON CHRONICLE, 30 Aug. - 2 Sep. 1783.

Old Baily Sessions: Sessions Papers - Justices’ Working Documents, Jan.
1, 1783, in Londonlives. The Jan. 1, 1783 date is inaccurate p. 10 of the
set states it occurred on the”1st Day of November in the 24th year of the
Reign of our sovereign Lord George the Third…”.
38
Henry Saffory, A TREATISE ON THE CAUSES AND EFFECTS OF
SCHIRROUS TUMOURS AND CANCERS LONDON 1786).
39
Note that the City Dispensary, Grocer’s Hall Court, was not opened
until 1788 or 1789. The London Dispensary, Bishopsgate Street, was
opened in 1774. [John Feltham, THE PICTURE OF LONDON FOR 1802
(London 1818), p. 207.] It was initially referred to as the “city dispensary”
in some publications.
40
THE MEDICAL BRIEF, 27:1322-23 (1899).
37
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In March 1787, there was a newspaper report of medical services
provided by Saffory. 41
In 1787, Saffory stood for common-councilman for the ward of
Bishopsgate and was defeated by Boxell Tarver (d. 1788). 42
In 1788, Saffory provided a medical attestation for a boxer. 43
In 1788, Henry Saffory of Devonshire street, Bishopsgate street is
listed as a member of the Society for the Encouragement of Arts…44
In March 1789, Saffory took an apprentice, Thomas Fearon. 45
In April 1789, emergency assistance by Saffory was reported. 46
A July 1789 report of attempted medical assistance by Saffory
noted that he was “lame with gout.” 47
In 1790, Henry Saffory was sued by a governor of the dispensary,
Mr. Fenn, an ironmonger, for the value of goods delivered to the

LONDON CHRONICLE, Apr. 10-12, 1787.
MORNING CHRONICLE AND LONDON ADVERTISER, July 5, 1787, Aug.
4, 1787, & Aug. 8, 1787; PUBLIC ADVERTISER, Aug. 7, 1787.
43
MORNING CHRONICLE AND LONDON ADVERTISER, Jan. 16, 1788;
Daniel Brodie, The Jewish Strongman: Daniel Mendoza and the Assault
on Steroetype in Late Georgian England (Masters Theses, McGill
University, Montreal), 76.
44
WORLD (London), 16 June 1788.
45
UK, REGISTER OF DUTIES PAID FOR APPRENTICES' INDENTURES,
1710-1811, Class IR 1; Piece:34. 1785-1789 [1869 & 1877 of 2020] in
ancestry.com.
46
GAZETTEER AND NEW DAILY ADVERTISER, Apr. 28, 1789.
47
PUBLIC ADVERTISER, July 10, 1789.
41
42
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Infirmary. Saffory was also a governor. The court ruled that governors
could not sue each other. 48
Saffory died in 1791. 49

48

Guildhall, London, Feb, 15 - Fenn versus Saffory, WORLD (London), 16

Feb. 1790.

Will of Henry Saffory, 14 Mar. 1791, The National Archives; Kew,
England; Prerogative Court of Canterbury and Related Probate
Jurisdictions: Will Registers; Class: PROB 11; Piece: 1203.
49
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ADDENDUM 1
VELNOS’ VEGETABLE SYRUP 50
In April 1775, an ad was placed in the MORNING POST AND
DAILY ADVERTISER announcing that de Velnos’ widow had entered a
partnership with Peter Mercier of Frith-street, Soho, regarding his Velno’s
vegetable syrup in British dominions. It was being offered at 39 Frithstreet, Soho; 172 Bishopsgate street without; and Princess-street. 51
In August 1775, in the MORNING POST AND DAILY
ADVERTISER, Saffory and Mercier announced they were sole
proprietors. 52
A September 1775 advertisement listed places where the syrup
was available as Mr. Saffory and Mercier, No. 39, Frith-street, Soho; Mr.
Saffory’s house, No. 172 Bishopsgate Without; and Mrs. Saffory’s, widow
of the late Mr. Saffory, Princess-street, Lothbury. 53
In November 1775 Saffory and Mercier published advertisements
attacking Burrows as an imposter. In that advertisement Saffory stated that
he was educated at a public grammar school, served as a hospital surgeon,
and received a diploma as a member of the Surgeons’ Company of
London. 54

For more information on the syrup see Marie E. McAllister, John
Burrows and the vegetable wars, chapter 3 of Linda Evi Merians. THE
50

SECRET MALADY: VENEREAL DISEASE IN EIGHTEENTH-CENTURY
BRITAIN AND FRANCE (Univ. of Kentucky 1996).
51
MORNING POST AND DAILY ADVERTISER, Apr. 18, 1775.
52
MORNING POST AND DAILY ADVERTISER, Aug. 29, 1775.
53
MORNING POST AND DAILY ADVERTISER, Sep. 27, 1775.
54
MORNING POST AND DAILY ADVERTISER, Nov. 17, 1775.
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In June 1776, it was announced that the syrup was no longer being
sold at Princess street, but was being sold at No. 24 Birchin-lane,
Cornhill. 55
P. Mercier, M.D. and Mr. Saffory, surgeon, were still advertising
in February 1778. Dr. Mercier was at 21 Frith-street, Soho. Mr. Saffory
listed only his Bishopsgate Without address. 56
A February 1779 advertisement listed Dr. Mercier as sole
proprietor. He references Saffory senior’s pamphlet, but makes no
mention of Saffory junior. 57
Dr. Mercier and Co. was still advertising in 1784. 58 In March
1784, an advertisement stated that Isaac Swainson and Dr. Mercier were in
partnership. 59 They were still partners in a January 1785 advertisement. 60
In June 1785 Swainson announced he was sole proprietor having
purchased Mercier’s rights. 61 In 1791, Swainson was still advertising as
sole proprietor, selling at his house at No. 21, Frith-street, Soho. 62
The vegetable syrup of de Velnos continued to be advertised by
various proprietors through 1843. 63

MORNING POST AND DAILY ADVERTISER, June 20, 1776.
GENERAL ADVERTISER AND MORNING INTELLIGENCER, Feb. 13,
1778.
57
GENERAL ADVERTISER AND MORNING INTELLIGENCER, Feb. 17,
1779.
58
WHITEHALL EVENING POST, Mar. 4, 1784
59
WHITEHALL EVENING POST, Mar. 6, 1784.
60
MORNING POST AND DAILY ADVERTISER, Jan. 19, 1785.
61
WHITEHALL EVENING POST, June 21, 1785
62
LONDON WORLD, Mar. 15, 1791.
63
EXAMINER (London), 11 Nov. 1843.
55
56
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William Sharp treated Richard Slatter after the services of Baker
and Stapleton were terminated. Sharp testified at the trial of Slater v.
Baker and Stapleton.
William Sharp was born in 1729. 1 He was the son of Thomas
Sharp (1693-1758), Archdeacon of Northumberland, and grandson of
John Sharp (1645-1714), Archbishop of York. Sharp died in 1810. 2
He studied surgery in London. In 1755 he was unanimously
elected assistant surgeon at St. Bartholomew’s Hospital. 3 He retained that
position until he resigned in 1779 and was replaced by Charles Blicke. 4
England, Births and Christenings, 1538-1975. Salt Lake City, Utah:
FamilySearch, 2013. FHL Film Number: 84975 [baptized 27 Mar. 1729].
2
Wills Proved at Prerogative Court of Canterbury, 3rd April 1810 William Sharp Late Surgeon Fulham, Middlesex Fulham Middlesex; Rev.
John Owen, A Discourse occasional by the Death of William Sharp, Esq.
late of Fulham, GENTLEMAN’S MAGAZINE, 80(part 2):450 (Nov. 1810).
3
LONDON EVENING POST, Mar. 6-8,1755.
1
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The year before he treated Slatter, Sharp undertook the free
treatment of Jonathan Strong, a cruelly treated slave of David Lisle. Strong
had been turned out into the streets. William and his brother Granville
Sharp (1735-1813) also provided charitable assistance to Strong. They
arranged for Strong to be employed by an apothecary on Fenchurch
Street. Two years later Lisle spotted Strong on the street and sought to
recover possession of Strong. Lisle had Strong placed in prison without
warrant. Granville secured a review on 18 September 1767 by the Lord
Mayor, who ordered Strong’s release. A ship captain (who Lisle had
arranged to take Strong back to Jamaica) attempted to seize Strong.
Granville threatened the captain with a charge of assault. Strong left the
office with Granville. Granville was charged by Lisle with theft of his slave.
When attorneys advised Granville the law was against him, he researched
the law and produced a tract that he submitted to Justice Blackstone.
Granville then circulated it among lawyers. Lisle dropped the case and had
to pay triple costs for not proceeding. Granville and William Sharp
became prime movers in the anti-slavery movement in England. 5

LONDON EVENING POST, Jan. 19-21, 1779 [Mr. Blicke chosen assistant
surgeon to replace Mr. Sharpe who had resigned]; Sharp is included in the
list of St. Bartholomew’s Hospital assistant surgeons in THE ROYAL
CALENDAR (London 1778), 228; THE ROYAL CALENDAR (London 1779)
[New edition corrected to the 9th of May], 228; and THE COURT AND
CITY REGISTER (London 1779), 228. He is not included in the list of
assistant hospital surgeons in the MEDICAL REGISTER FOR THE YEAR
1779 (London 1779), 49. He is replaced with Mr. C. Blicke.
5
Prince Hoare, MEMOIRS OF GRANVILLE SHARP, ESQ. (London: Henry
Colburn 1820); Adam Hochschild, BURY THE CHAINS: PROPHETS AND
REBELS IN THE FIGHT TO FREE AN EMPIRE'S SLAVES (Houghton Mifflin
Harcourt 2006), at 43-46; Strong, Somerset and Sharp – liberating black
slaves in England, posted at www.history.ac.uk/gh/strong.htm (accessed 19
May 2015.
4
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In 1769 a carman was convicted “for wilfully driving his cart
against the carriage of Mr. Sharp, Surgeon, in Ludgate-street”. 6 In 1771
another carman was convicted of willfully stopping the carriage of “Mr.
Sharp, Surgeon, in Ludgate-street”. 7
One unique feature of Sharp’s life was his barge, the Apollo.
When Sharp was elected a fellow of the Royal Society in 1769, he had a
house in London’s Old Jewry district. However, he lived much of the time
on a barge in the River Thames. Sharp, his brothers, and other members
of the family gave regular concerts on the barge. King George III and his
queen were entertained by this music on several occasions. In 1779-1781,
Johann Joseph Zoffany (1733-1810) painted the family giving a concert on
the barge. The painting hangs in the National Portrait Gallery in London. 8

TREATMENT OF RICHARD SLATTER
BY RICHARD SHARP

LLOYD EVENING POST (London), July 5, 1769, 6.
GENERAL EVENING POST (London), Oct. 16, 1773, 4.
8
Brian Crosby, Private concerts on land and water: The musical activities
of the Sharp family, c. 1750 - c. 1790, ROYAL MUSICAL ASSOCIATION
RESEARCH CHRONICLE, No. 34, 1-118 (2001); Charles Botoph Joseph
(compiler), THE HISTORY OF THE NOBLE HOUSE OF STOURTON, OF
STOURTON, (sic) IN THE COUNTY OF WILTS (London: Privately printed
1899), Vol. 1, 184; The Sharp Family, National Portrait Gallery, posted at
http://www.npg.org.uk/collections/ search/portrait/mw05163/The-SharpFamily [accessed 14 Mar. 2016]; John Kerslake, A note on Zoffany’s
‘Sharp family,’ BURLINGTON MAGAZINE, 120 (908): 752-754 (Nov.
1978). Henry Colburn, MEMOIRS OF GRANVILLE SHARP, ESQ (London:
Henry Colburn 1820), 143-145 [excerpts from Granville’s notes describing
entertainments given to royalty and others]. See also WORLD AND
FASHIONABLE ADVISOR, 16 June 1787 [Sharpe’s barge laid up in dry
dock]. Sketches of the Apollo by Thomas Luny made in 1781 are held at
National Maritime Museum, Greenwich, Objects PAE9695, PAE9696, &
PAE9697.
6
7
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The treatment of Slatter by Sharp occurred in the second half of
1766. On November 10, 1766, Sharp sent a letter to James Parsons, M.D.,
F.R.S., describing an instrument for fractured legs that he had invented.
Sharp described his recent use of the instrument in a case that was
medically similar to the case of Richard Slatter.
The instrument here recommended was first applied with
great success in an oblique fracture of the tibia (which could not
be kept in a proper situation by the usual methods), and
afterwards, as happily, in a dislocation of the lower extremity of
the same bone, accompanied with a fracture of the tibia. In this
latter case, it is often difficult to reduce the dislocation even with a
strong extension, and more so to retain the bones in their proper
situation, while the limb is laid in the usual extended posture.
[underlining added] 9
It is highly unlikely that Sharp would have treated another patient
with this complex fracture at the same time without commenting on it, so it
is virtually certain that he was describing Slatter’s treatment in the letter.
The letter and description of the instrument was read to the Royal Society
in February 1767 and published that same year in PHILOSOPHICAL
TRANSACTIONS.
Thus, Sharp apparently used his own new brace to treat Slatter
after Slatter’s treatment by Baker and Stapleton. An image of Sharp’s
device appears on the next page.

A letter from Mr. William Sharp, Surgeon to St. Bartholomew’s
Hospital, to James Parsons, M.D. F.R.S. containing an account of a newly
invented instrument for fractured legs, PHILOSOPHICAL TRANSACTIONS,

9

57(Part I):80-87 (1767).
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PHILOSOPHICAL TRANSACTIONS, 57(Part I):80, at insert
between pages 82 and 83 (1767). The Royal Society does
not require permission for material over 70 years old up
to five figures.
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In 1769, Thomas Kirkland (1721-1798), a Leicestershire
physician, mentioned Sharp’s brace while commented favorably about
Wathen’s splints in his OBSERVATIONS UPON MR. POTT'S GENERAL
REMARKS ON FRACTURES:
Mr. Pugh’s long splints were made to secure both ends of the
fractured bone. Mr. Gooch, some years after, advised the same
practice; and both Mr. Wathen and Mr. Sharp have since made
an improvement, by adapting long splints to the shape of the leg. 10
In 1770, Charles White (1728-1813) also mentioned the devices
of both Sharp and Wathen in his CASES IN SURGERY. He added a
footnote to the paragraph describing bandaging the leg with the knee bent
in a case where the patient had a simple oblique fracture of both bones of
the lower leg:
This method of treating fractures is more fully described by
Mr. William Sharp, in vol. 57 of the Philos. Trans. part 2,
1767; by Mr. Pott, in his treatise on fractures and dislocations;
and by Mr. Wathen, in his treatise intitled the Conductor, and
containing splints. The first mentioned gentleman did me the
honour, sometime ago, to send me some of his splints, which I
The Kirkland quote is from his letter dated 1 Feb. 1769 in Thomas
Kirkland, OBSERVATIONS UPON MR. POTT'S GENERAL REMARKS ON
FRACTURES (London: T. Beckett & P.A. De Hiondt 1770), 4-5. For more
information about Kirkland, see Kirkland, Thomas, M.D., in the
DICTIONARY OF NATIONAL BIOGRAPHY (New York: Macmillan Co.
1909), Vol. 11, 219. Mr. Pugh was Benjamin Pugh (c.1716-1798), a
physician and man-midwife in Chelmsford, who was best known for being
the one of the earliest users of the double curved forceps and for his 1754
work TREATISE ON MIDWIFERY. A. H. McClintock, The originator of the
double-curved midwifery forceps, OBSTETRICAL JOURNAL OF GREAT
BRITAIN AND IRELAND… WITH AN AMERICAN SUPPLEMENT
(Philadelphia), 4(61):330, at 332 (Aug. 1876); LLOYD EVENING POST
(London), 23 Feb. 1798, 6.
10
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have made use of with great advantage to my patients. This
position of the limb is what my father constantly used in
fractures of the thigh for forty or fifty years past. 11
Clearly White did not consider the treatment by Pott, Sharp and Wathen
to be significantly different.
device.

In 1771, there is letter in a London newspaper promoting Sharps’
12

SHARP’S TESTIMONY
According to Baker’s Report, 13 Sharp testified at the trial of Slater
v. Baker that there were no marks of recent violence when he first
attended Slatter and that the leg was in as good a state as it could have
been given the nature of the fracture. He stated it might be good surgery to
break the leg again in some cases, but only with the consent of the patient.
He testified that Baker was a surgeon of character and eminence and that
Baker had been a surgeon at St. Thomas’s Hospital for many years. On
cross examination by Serjeant Davy, Sharp agreed that the callus might be
less firm than the time elapsed from the setting might indicate and that a
fracture could be disunited during an examination of the leg. Sharp told of
11

The Charles White quote is from Charles White, An Account of an

Operation successfully performed upon a broken Leg, in which the
fractured Tibia was not united, though thirty-fix Weeks had elapsed after
the Accident, CASES IN SURGERY (London: W. Johnston 1770), 79 at 83.
For more information about White, see J. George Adami, Charles White:
surgeon and obstetrician, MEDICAL LIBRARY AND HISTORICAL
JOURNAL, 5(1):1-18 (Mar. 1907); White, Charles, in DICTIONARY OF

NATIONAL BIOGRAPHY (New York: Macmillan Co. 1909), Vol. 21, 3334.
12
ST. JAMES’S CHRONICLE OR, BRITISH EVENING-POST (London), Oct.
8-10, 1771, 1.
13 Thomas Baker, FACTS AS THEY WERE (London 1767 or 1768).
[Wellcome Library (MS. 1037)]. [Herein referred to as Baker’s Report.]
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his own experience with a fracture unexpectedly disuniting when being
examined with great gentleness. On further cross examination by attorney
Baker, Sharp agreed that the formation of the callus might have been
impeded by the upper fracture reducing the flow of the required juices to
the lower fracture and also by the crookedness of the upper fracture.

CHARLES BLICKE
Charles Blicke (1745-1815), a surgical apprentice, accompanied
Sharp when he visited Slatter’s house to provide treatment. In 1796,
Thomas Baker’s son, a physician also named Thomas Baker (1749-1824),
sent Baker’s Report to Blicke for his review. On October 19, 1796, Blicke
wrote the following letter to Baker’s son, providing the one contemporary
direct verification of the gist of the report. :
I have perused the enclosed Narrative with Attention, and
perfectly recollect all the circumstances of the Case. I have only to
repeat the opinion I gave when I had the Pleasure to see you.
“that your Father’s Conduct was in no Respect reprehensible.” I
was always convinced that there was no Foundation for the Action
brought against him, consequently it was unjust and the verdict
very cruel. 14
Blicke was already a prominent surgeon in London. He had been elected
an assistant surgeon at St. Bartholomew’s Hospital in 1779. He was
elected a full surgeon in 1787 to replace the retiring Percival Pott (17141788). Later he rose in the leadership of London surgeons. He was a
member of the Court of Examiners of the Company of Surgeons for 17991800. The King’s Charter creating the Royal College of Surgeons in 1800

Charles Blicke’s letter is preserved with Baker’s Report at the Wellcome
Library (MS. 1037).

14
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specified him by name to continue in this position. In 1803 and 1810 he
was the Master of the Royal College of Surgeons. 15
Later in life, Blicke did not escape the satirical artists of the era.
Blicke is depicted in an 1811 etching - The examination, of a young
surgeon, by George Cruikshank (1792-1878). He is the Master sitting in
the center of the table. Cruikshank sought to expose what he perceived to
be the laxness of the process of examining new surgeons. 16

The information about Blicke is from Baker’s report; ST JAMES'S
CHRONICLE OR THE BRITISH EVENING POST (London), 17-19 July 1787
[replacing Pott]; Susan Lawrence, CHARITABLE KNOWLEDGE: HOSPITAL
PUPILS AND PRACTITIONERS IN EIGHTEENTH-CENTURY LONDON
(London: Cambridge Univ. Press 2002), 343; CALENDAR OF THE ROYAL
COLLEGE OF SURGEONS OF ENGLAND. 1888 (London: Taylor & Francis
1888), xxi & 10-11; GENTLEMAN’S MAGAZINE (London), 119:89 (Jan.
1816) [date of death].
16
The etching is in the collection of the Cushing/Whitney Medical Library
at Yale University. This is the second impression that was published in the
magazine Scourge, or Vol. II, p. 263 (1 Oct. 1811). The identification of
the central figure as Blicke is from the British Museum’s description of the
first impression posted at
http://www.britishmuseum.org/research/collection_online/
collection_object_details.aspx?objectId=1553406&partId=1 [accessed 18
Mar. 2016].
15
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