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Abstract 

This paper reviews and evaluates federal sentencing guidelines and its effects on drug offenders 

and crime. Federal sentencing guidelines have changed throughout the years and often times 

have limited the courts discretion. This paper reviews several studies, articles and text pertaining 

to drug trafficking, drug laws, federal sentencing guidelines and theories that can be applied to 

such. The research is varied in whether drug laws and the federal sentencing guidelines are 

having a significant effect on drug trafficking. The overall findings are that drug laws and 

sentencing guidelines must be strict, fairly applied, and certain. The use of mandatory 

minimums, along with an appropriate level of discretion by the courts to sentence offenders is 

recommended as the best approach to combat drug trafficking and ensure offenders are being 

sentenced correctly.   
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Section I: Introduction 

Before federal sentencing guidelines judges would use indeterminate sentencing, which 

meant they had broad discretion, on how to sentence offenders. This broad discretion led to 

disparities in sentences among similarly situated offenders (United States Sentencing 

Commission (USSC), 2015). In 1984, Congress passed the Sentencing Reform Act of 1984 

which intended to eliminate disparities in sentencing. It charged the United States Sentencing 

Commission with establishing guidelines that sentenced offenders who committed similar crimes 

with similar punishments and different offenders with different punishments (Sevigny, 2009). In 

1986, Congress passed the Anti-Drug Abuse Act which established mandatory minimums for 

drug offenders based on the type and amount of the drug.  

Federal sentencing guidelines have provided guidance on how to sentence offenders of a 

crime. Criminal sentencing has undergone various changes throughout the last several decades 

and courts’ discretion has been restrained (Spohn et al., 2014). Recently, the U.S. Supreme Court 

has ruled that federal sentencing guidelines are advisory, rather than presumptive (Lynch & 

Omori, 2014). There have been a few recent landmark U.S. Supreme Court cases that have 

reviewed and confirmed the role of the guidelines. There are many factors that go into sentencing 

an offender and understanding which factors should be considered is necessary.  

There have been varying disparities in the sentences offenders have received. Disparities 

ranging from the drug involved to the quantity seized. Also, who the offender is and their prior 

criminal history, drug use history, and other biographical factors have come in to question. Other 

bias and discrimination may also be involved. Judges and prosecutors have also been limited in 

the discretion they have in sentencing offenders. Have these limits reduced drug crime or have 

they tied the hands of the criminal justice system and allowed for more crime to occur? These 
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questions and many more on the overall effectiveness of federal sentencing guidelines will be 

discussed and analyzed.  

The purpose of this paper is to learn more about the sentencing guidelines, specifically in 

regards to drug offenders and drug offenses, and whether these guidelines are effective and 

appropriately punishing criminals. There are two sides to every argument. In this case, one 

argument is, there should be stricter, tougher guidelines such as minimum and mandatory 

sentencing. The other argument is prosecutors and judges should have more discretion. Knowing 

which approach works better will be beneficial to the criminal justice field. It is hypothesized 

that the research will show having some guidelines is important, but overall the courts must have 

discretion and be able to use their judgement in sentencing offenders as every case is different. 

Also, knowing where the disparities lie and if the mandatory minimums and other 

reforms have been effective in reducing drug crime will be beneficial. Throughout history, and 

still today, there are variances among sentencing. Some due to the crime committed and the 

criminal background of the offender and some due to race and other factors that should have no 

influence on the sentence imposed. Understanding the history of theses disparities and what has 

been done to attempt to reform them will be explained. Taking a theoretical look at the 

disparities, sentencing guidelines, and why such crimes are committed may help for a better 

understanding of the issue and what can be done to resolve it.  

The war on drugs is a continuing problem. There will never be a single answer, or fix, for 

the issue. It is impossible to eradicate all drugs and make the world drug free. That being said, 

there are ways to reduce the number of drugs on the street, reduce where they go, and whose 

hands they fall into. There is an extraordinary amount of violence and quality of life issues that 

comes with drugs and the members of such organizations. The drug user at the lowest level is not 
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the issue, it is the drug traffickers, leaders, and cartels that are the problem and of major concern 

to law enforcement, the courts, and politicians. Not to say the drug users should not be dealt 

with, because they should, but they require a different approach and is outside the scope of this 

paper.  

Understanding which federal sentencing guidelines are reducing the drug problem, or at 

least having a significant effect on drug offenders, and which ones could be reformed will be 

beneficial to the criminal justice system, lawmakers, and the general population. Mandatory 

minimums and specific sentencing guidelines may be warranted in some cases but in others it 

may be best for the courts to have the discretion as they have the facts of the case. Allowing the 

courts to have more leniency in their decisions may allow for the most serious offenders to be 

more severely punished and the ones who have a less extensive criminal history and have shown 

they are reformed to have their sentence reduced. Finally, knowing where the injustices may lie 

and what is or can be done about it is imperative.  

Various theories involved in drug crime which may influence the sentencing guidelines 

will also be discussed. The theory of law, by Donald Black, which addresses sociology and 

human conflict will be explained and applied to the federal sentencing guidelines and drug 

crime. Also, General Strain Theory and social disorganization theory as they pertain to poor 

neighborhoods and individuals and lower quality of life will be explained and applied to why 

certain individuals may be sentenced the way they are and certain individuals commit drug 

crimes. Theories can provide a more supported reason why certain things are the way they are. 

They are not a concrete answer, nor are they a one size fits all answer and must be carefully 

evaluated and taken into consideration.  
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This paper will consist primarily of secondary research and statistics to justify and 

support the problem. There is an abundance of data on this topic. There are several articles alone 

which research drug offenses, users, drug trafficking organizations and sentencing guidelines. 

There is also data from other countries which researches drug sentencing. Reviewing data from 

other countries is beneficial as it may provide a different approach and possible 

recommendations for sentencing that the United States may not have implemented. Research will 

also draw from theoretical studies and from the broader realm of the criminal justice system and 

crime within the United States. Next, history of drug laws and sentencing guidelines and a look 

at previous research and studies into this topic will lay the groundwork for this paper.   

Section II: Literature Review  

  A review of drug laws, prior research, the sentencing guidelines, and disparities in the 

sentencing guidelines will allow for a better understanding of the issue at hand. Antidrug 

legislation dates back to 1875, where in San Francisco the city outlawed the smoking of opium 

(Schmalleger, 2009). The first major federal antidrug legislation came in 1914 with the passing 

of the Harrison Narcotics Act. The law required physicians, pharmacist and other medical 

professionals to register to be able to handle drugs such as opium, morphine, heroin, cocaine, and 

other specified drugs. Non-registered drug offenders could face a fine up to $2,000 and up to five 

years in prison (Schmalleger, 2009).  In 1970, with the passing of the Controlled Substances Act, 

at the height of the “war on drugs,” the legislation was to combat drugs at all levels and allow for 

federal intervention in all aspects of drug use, abuse, and trafficking (Schmalleger, 2009). A 

federal approach looked to utilize resources and better handle the problem. 
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 In 1988, under President Ronald Reagan, the efforts of the “war on drugs” were 

increased. The president created a drug czar to combat the epidemic at the highest level. The 

Anti-Drug Abuse Act of 1988 increased penalties for drug users substantially, along with 

allowing capital punishment for drug-related murders (Schmalleger, 2009). The Violent Crime 

Control and Law Enforcement Act of 1994 allocated large amounts of money to rural areas to 

fight crime, increase educational and treatment programs, and created drug-free school zones. 

The law also increased penalties for offenders who use children to deal drugs, expanded the 

death penalty for large scale drug offenders, and mandated life imprisonment for criminals who 

are convicted of three violent felonies or drug offenses (Schmalleger, 2009). 

The following few paragraphs will discuss the Sentencing Reform Act of 1984 (SRA), 

the United States Sentencing Commission (USSC), and the Anti-Drug Abuse Act of 1986. In 

addition to the actual laws, this section will discuss more about federal sentencing guidelines and 

what factors are considered in sentencing. One important, more recent, case, the Booker case, 

lays the ground work for the future of sentencing and will be examined in detail. Disparities in 

sentencing and the guidelines, mainly as it pertains to race, is also a factor and will be discussed.  

Prior to the passage of the Sentencing Reform Act of 1984 (SRA), which did not go into 

effect until fall 1987, judges used indeterminate sentencing which allowed for a great deal of 

discretion in their decision making. The U.S. Supreme Court recognized this led to sentencing 

disparities, which prompted a need for change (USSC, 2015). Offenders who committed the 

same crime would have varying degrees of punishment. These disparities were often seen along 

race and class lines (Sevigny, 2009). As Lynch and Omori (2014) discuss in their research about 

legal change and sentencing norms since the Booker case (which will be addressed in more detail 

shortly), that prior to the SRA there was an emphasis on sentencing a certain way to an 
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aggregated offender class and efficiency and consistency in administration. Characteristics such 

as age, education, mental capacity, drug dependence/use, employment record, family and 

community ties, and other similar factors were taken into consideration when determining a 

punishment an offender received (Albonetti & Baller, 2010). 

The SRA abolished the federal parole system and mandated the United States Sentencing 

Commission (USSC) to ensure ‘‘similar treatment for similar offenders and different treatment 

for different offenders’’ (Sevigny, 2009). Congress charged the USSC to handle the disparities in 

sentencing, along with promote transparency and proportionality in sentencing. This would allow 

for federal oversight and work to ensure equality for everyone. The USSC was established to 

create sentencing guidelines by using specific legal characteristics and remain neutral when it 

comes to characteristics such as race, gender, socioeconomic status, national origin, and creed.  

The USSC is an independent, nonpartisan Commission that was created in 1984. It is 

comprised of seven bipartisan voting members. No more than four can be from the same political 

party and at least three have to be federal judges (USSC, 2015). The USSC collects, analyzes and 

distributes information on sentencing guidelines and practices. It continually makes necessary 

changes and assists with developing an effective and efficient crime policy (USSC, 2015). The 

USSC is a part of the judicial branch and works to improve the judicial and criminal justice 

system. The SRA directs the USSC to create policies and procedures by changing the federal 

sentencing guidelines as needed and disseminating this information and by issuing reports to 

Congress and recommending changes in legislation (USSC, 2015). 

With passage of the Anti-Drug Abuse Act of 1986 mandatory and lengthier sentences for 

drug possession and drug trafficking were implemented in the federal courts. The law set 
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mandatory minimums and maximums. This legislation is the law that made offenses relating to 

crack cocaine a more serious offense than powder cocaine (Spohn et al., 2014). Although, this 

disparity has been recently reduced, offenses relating to crack cocaine still carry a greater 

sentence than other drug offenses in the federal courts. The law also made 5 and 10 year 

mandatory minimums for drug crimes depending on the drug and the amount. Due to the Anti-

Drug Abuse Act of 1986 being a law passed by Congress the USSC had to set its guidelines 

around the requirements of the new law. In the end, penalties for drug offenders were based 

primarily on drug quantity as it is seen as an easy way to increase penalties for drug offenders 

(Sevigny, 2009). The law also created a new classification for large scale drug offenses, for 

example, offenders trafficking more than one kilogram of heroin are more likely to receive a 

longer sentence (Siegel, 2008). As the quantity of drug increases the penalty progressively 

increases as a way to target large quantity drug traffickers.  

In the United Kingdom, the Misuse of Drugs Act 1971 sets forth maximum sentences for 

certain kinds of crime. The Coroners and Justice Act 2009 sets a range for each type of offense. 

There are four categories which establish a range of possible punishment depending on the type 

and quantity of drug involved. When deciding on a sentence a court must consider the amount of 

harm done and the offenders level of culpability. Other aggravating and mitigating factors can 

play a role in the type, length of sentence an offender will receive. The new guidelines can offer 

a lesser sentence for offenders who are convicted of simple possession. Under the Misuse of 

Drugs Act 1971, offenders could receive up to three months imprisonment for simple possession. 

Under the new guidelines offenders are more likely to be released or receive a medium level 

community order (Smith & Gowland, 2012). This could be good or bad depending on the 

individual and the order from the court. If the offender is accepting of his or her wrongdoing and 
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willing to rehabilitate then a reduced sentence for simple possession is a reasonable punishment. 

If the offender is a repeat offender or has had a troubled past and does not appear to be motivated 

to clean up his or her act, then a tougher sentence is probably more appropriate. This is where 

discretion in the courts comes in and is a crucial part of the decision making process and should 

be as many there are many factors that must be considered. A lot can be learned from other 

countries and what works and what doesn’t work.  

Drug trafficking offenders must adhere to two types of sentencing- the sentencing 

guidelines and mandatory minimums. The sentencing guidelines allow for more individualized 

sentencing, whereas the mandatory minimums rely on limited offense criteria to sentence an 

individual. Approximately 25 percent of federal defendants commit a crime which carries a 

mandatory minimum sentence (USSC, 2015). Drug offenses are the primary offenses which have 

a mandatory minimum and during the 1990s accounted for approximately 40 percent of all 

federal prosecutions (Meier, 1993). More recent data from the USSC, as of 2013, has that same 

statistic at 31.2 percent. Drug offenses have accounted for the most common federal crime for 

several years. See Figure 1 for the breakdown of federal cases and drug cases by type.  

The different drug offenses can be for types and quantities of drugs, committing a crime 

with a firearm, and a felon in possession of a firearm (USSC, 2015). The primary factor relating 

the length of sentence is the quantity of the drug possessed at the time of the offense. For 

example, an amount of cocaine weighing 500-4999 grams can land an offender 5 to 40 years in 

prison, but an amount of 5 kilograms or more of cocaine an offender can receive 10 years to life 

in prison for their first offense. Marijuana is not punished as severely. Possessing less than 50 

kilograms marijuana an offender is looking at 5 years or less. An offender possessing 1,000 

kilograms or more of marijuana can receive 10 years to life in prison. See Figure 2 for a list of 
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drugs, quantities and sentencing guidelines and Figure 3 for number of prisoners in federal 

prison for drug offenses.  

The quantity of the amount of drugs was seen as an easier way to determine the amount 

of harm committed versus the culpability of the offender. The larger the amount, the longer the 

sentence. One problem with this can be the larger quantity seized from an individual in a drug 

trafficking organization such as a mule, courier, or transporter, may not be a good indicator of an 

individual’s level within an organization as the aforementioned are a lower status. This is just 

one argument as even the lowest level member is still a part of the organization and furthering 

the conspiracy. Allowing judges to have broad discretion when determining a sentence can help 

to mitigate this issue as they can use other contributing factors to make their decision on a 

sentence and are the most familiar with the case. 

Drug offenders, along with other offenders, can often times receive a reduced sentence, 

sometimes below the mandatory minimum if they provide substantial assistance. This meaning 

they work as a confidential source and provide information to investigators and prosecutors on 

drug trafficking organizations or other criminal activity and organizations, which leads to a 

conviction in another case (Spohn et al., 2014). This is done at the discretion of usually the 

prosecutor and sometimes the judge. There is a great deal of discretion when doing going this 

route. The judge has no set guidelines for how much to reduce the offender’s sentence. Factors to 

take in to account are how much the offenders actions assisted in the case and their honesty and 

reliability throughout the case. Some studies have found issues between race and gender and 

substantial assistance. Minorities and individuals with lower levels of education are more likely 

to receive smaller opportunities for substantial assistance and when they do smaller reductions in 
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sentences. White females are the most likely to receive substantial assistance and have the 

greatest reductions, especially if they have children (Spohn et al., 2014). 

One fairly recent case that sheds light on sentencing guidelines is the U.S. v. Booker 

(2005) case. The case involved Freddie Booker, who in 2003, was arrested and found guilty for 

possessing 566 grams of crack cocaine. The case moved all the way up to the United States 

Supreme Court, who reviewed the sixth amendment and whether it is a violation of the court to 

impose a tougher sentence based on information not reviewed by the jury or divulged from the 

defendant. The Supreme Court ruled that it was a violation of Booker’s sixth amendment right, 

but ruled that sentencing guidelines are advisory, rather than presumptive in federal court cases 

(Lynch & Omori, 2014).  

Lynch and Omori (2014) examined the Booker case and other similar cases to see how 

such cases affect behavior over time. More recently in Kimbrough v. United States (2007) and 

Gall v. United States (2007), the cases reiterated the Supreme Court’s decision that the 

guidelines are merely advisory. The cases ruled that judges may use a broader range of factors in 

making a sentencing decision. These cases allowed for judges to use individual assessments of 

defendants and cases to assist in their decision as judges and the courts handling such cases are 

the most familiar with them.  

Studies conducted after Booker (2005) evaluating the effects of the decision have varied. 

Lynch and Omori (2014) examine several studies looking at how the sentencing guidelines and 

mandatory minimums interact and change sentence outcomes over time and how districts 

sentence over time based on changes in law. The USSC’s first report a year after the Booker 

decision found that sentencing practices had not changed dramatically (Lynch & Omori, 2014). 
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The report reviewed the length of prison sentences as it pertains to the offense and race of the 

offender. Figure 4 shows the breakdown of individuals in prison based on race for drug offenses.  

 In 2010, a report by the Sentencing Commission found there had been an increase in 

disparity among sentences for offenders who had committed similar offenses. The disparities 

were primarily related to race. Other studies, not associated with the Sentencing Commission, 

found more equivocal results relating to sentencing after the Booker decision. One such study, by 

Jeffrey Ulmer and his colleagues (2011), replicated the USSC’s 2010 study. They found that 

racial disparities were equal or less after the Booker decision (Lynch & Omori, 2014). They also 

found that the unwarranted variations were primarily due to prosecutorial behavior, not judges’ 

behavior. It appears the Sentencing Commissions study maybe misguided as several other 

studies have shown the opposite as far as disparities in sentencing.  

Lynch and Omori’s (2014) study examined federal drug trafficking cases and the effects 

of recent court cases on sentencing guidelines. Lynch and Omori’s (2014) study specifically 

looked at sentence length, percentage sentence difference, and mandatory minimums and 

reviewed drug cases over several years to obtain a better representation of cases and their 

outcomes. Their research examined the legal effects of such decisions overtime and in certain 

locales. They also found that unwarranted disparities are in large part due to the prosecutor’s 

behavior. Initially, prosecutors were found to file charges with mandatory minimums against 

black defendants rather than white defendants. As time went on prosecutors filed more 

mandatory minimum charges against white defendants. Some studies have found that judicial 

discretion may reduce racial disparity in sentencing (Lynch & Omori, 2014). 
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Lynch and Omori (2014) found that decisions vary greatly by area. In areas of high 

mandatory minimums, the level of substantial assistance factors into the overall sentence length. 

As previously stated, they also found that changes in discretion does not play a major role in 

unwarranted variations in drug trafficking sentencing outcomes. Lynch and Omori’s (2014) 

found that how the mandatory minimums are deployed is more of a problem and this being an 

issue concerning prosecutor behavior. Finally, their study found that judges were less punitive in 

their sentencing due to the broader discretion. This bodes better with the court as they are aware 

of all sentencing factors pertaining to the case.  

Drugs and the death sentence are another consideration when it comes to sentencing drug 

offenders. Many defendants on death row committed murders in which drugs were somehow 

involved (McCord, 2012). To be eligible for the death penalty, first, an offense involving 

“aggravating circumstances” must have been committed and, second, the prosecutor and usually 

the jury deem that the defendant deserves the death penalty. Few, if any, death sentences are 

determined solely because of a drug related circumstance, but it can play a role in the decision. 

Most aggravating circumstances have to do with murders during robberies or burglaries, multiple 

murders, murders involving gangs, or murders involving police officers (McCord, 2012). In 

McCord’s (2012) study, he examined 792 death row cases, for which 156 included some kind of 

drug involvement. Among the 156 that had drug involvement, 69 were white, 55 were black, 29 

were Latino, and the remaining were other. He also found that gang involvement had a greater 

effect on the sentencing of minorities to receive the death penalty. Latinos were the most likely 

to receive the death penalty when gang involvement was present. Followed by blacks, then 

whites. McCord (2012) concluded that if drugs were legal far fewer people would be sentenced 

to death as their actions may not be as egregious.  
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There are many factors that play into a courts’ decision on how to sentence an offender, 

especially a drug offender. Factors such a prior criminal history, amount of drugs seized, age, 

education, drug dependence, and ties to the community are just a few that are taken into 

consideration. With recent Supreme Court decisions, the courts have been granted more 

discretion in how they sentence an offender. Some studies have found that this has provided 

greater disparities in sentencing and some have found that this broader discretion has decreased 

disparities. Hofer, Blackwell, and Ruback (1999) found in their study on disparity between 

judges’ decisions and the sentences they hand down that the more recent guidelines have reduced 

inter-judge disparity in sentences imposed. It can be difficult to fully measure the disparities and 

how the broader discretion has increased or decreased disparity. Many factors must be taken into 

consideration. Examining different theoretical frameworks may help in further explaining the 

sentencing guidelines, disparities in sentencing, and how it effects the sentencing of drug 

offenders. 

Section III: Theoretical Framework 

 This section will discuss different theories and how they help to explain why the 

sentencing guidelines are the way they are. The section will also discuss why individuals in 

certain communities and situations are more at risk to commit crimes and live a life of crime and 

are more likely to be sentenced to prison and have longer sentences. An offender’s decision to 

commit crime starts way before they are in court awaiting to be sentenced. Certain factors 

predicated their decision to commit a crime. If such factors were addressed early on, they may be 

able to abstain from a life of crime. Theories that will help in explaining such behaviors are 

theory of laws, social disorganization theory, and general strain theory. It should be noted that 
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there are many other explanations, or possible explanations, for crime and punishment but these 

are just a few that fit the issue at hand. 

A theory that examines human conflict and how it applies to the application of law is the 

theory of law and social control by Donald Black. Black explains this as wherever disputes are 

present and one person disagrees with another, sociology can help to explain how this conflict is 

handled. Black states that the social structure of the situation dictates how it is handled. In other 

words, whether the individuals are poor or wealthy, or other factors exist it can determine how 

the situation is handled. Black’s theory describes law as quantitative, as different amounts of law 

can be found in different areas (Graham, 2016). Black uses the term pure sociology to describe 

human behavior as social life rather than the behavior of individuals (Campbell, 2011).  

In George Peterson’s (2010) biography of Black he explains Black’s theory of law. Black 

contends the theory of law has five social variables: stratification, morphology, culture, 

organization, and social control (Peterson, 2010). The more economic stratification in a society 

the more law. The more variance in the member of society can affect the amount of law. The 

more culture within a society and heterogeneity the more law. Black also states that culture 

involves education and the more educated an individual the more likely they are to bring lawsuits 

against one another and report crime (Graham, 2016). The more organization a society has and 

the more structured it is the more laws it will have. Law is a form of social control. There can be 

informal and formal means of social control. Depending on the society and its makeup the level 

of social control can vary. All of these social variables can help to explain why there is the level 

of law there is in our society. The United States is a very developed nation and extremely 

heterogeneous. The United States has an abundance of cultures. All of this together can provide 
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for a better understanding of why our laws and more specifically the federal sentencing 

guidelines are so sophisticated and comprehensive.  

Peterson (2010) further explains Black’s use of pure sociology by trying to make 

sociology more scientific. Society rather than the individual should be studied. As Black states 

himself, “Although everyone is an agent of social life, social life itself is drastically different 

from any person. It has no mind. It has no subjectivity. It is observable and explainable without 

regard to the thoughts and feelings of the individuals involved.” Using the idea of pure sociology 

can help with the creation of sentencing guidelines and the application of them by using what is 

known and drawing from the bigger picture of society rather than the individuals themselves. 

Although some, such as Graham (2016), argue that attention should be brought to the individual 

as everyone is different. Graham states the groups are made of individuals, who behave and think 

differently, and should be the ones who are examined more closely rather than the group as a 

whole.  

Robert Agnew’s General Strain Theory has been used to explain deviant behavior for 

years. Agnew states that individuals who experience negative emotions are more likely to 

involve themselves in delinquent behavior. According to Agnew, there are three types of events 

that are likely to cause such strain: failure to achieve positive goals, removal of positive stimuli, 

and the presentation of negatively valued stimuli (Arnold, 2011). If any of these events occur the 

individual will experience strain and resort to some kind of action to alleviate such stress. This 

could include positive or negative actions but for some who are not able to positively cope with 

such stressors may partake in deviant to criminal acts. Drug dealing can be a way to relieve such 

stressors and provide income. In some communities drug dealing is seen as a way to make 

legitimate income and way to gain respect and status within the community (Arnold, 2011). 
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Therefore, it is seen as acceptable and the consequences are not considered, or at least taken 

seriously. In other words, the risk outweighs the benefit.  

Arnold’s (2011) study about General Strain Theory and masculinity found that non-

Whites and African Americans are more likely to be in prison due to drug trafficking compared 

to Whites. Her study used qualitative data analysis and surveys provided to college males. Data 

on failed goals, negative emotions, and commitment to deviance was used. Arnold’s (2011) 

study also found that race was not found to be a significant factor in drug trafficking. Arnold 

further goes on to state that the criminal justice system is the reason for such disparity and the 

disproportional sentences given to minorities. Arnold (2011) concludes that such injustices 

should be a key concern of policy makers.  

 Social disorganization theory is another theory that may better explain why individuals 

commit crimes and why the sentencing guidelines are the way they are. An individual’s 

geographic location within a community can be a strong predictor of crime (Arnold, 2011). 

These areas can have residential instability, ethnic diversity, and poverty which can all lead to 

disorganization within the community and can contribute to higher crime rates. This also 

impedes the development of protective networks which is needed in such neighborhoods.  

Martinez, Rosenfeld, and Mares (2008) study on social disorganization, drug activity, and violent 

crime also finds that neighborhood instability and population heterogeneity are correlated with 

drug activity. Organization within a community is necessary in order to have stability and 

cleaner and safer neighborhoods.  

Poverty has been found to be a strong predictor of illegal drug activity (Arnold, 2011) 

(Freisthler, Lascala, Gruenewald, & Treno, 2005). Limited educational and employment 
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opportunities is a primary barrier to financial instability. The need for financial gain is a primary 

reason for certain individuals to involve themselves in illegal drug activities. Other factors, such 

as males and African Americans living in impoverished areas and unstable homes has been 

found to contribute to increased drug activity (Freisthler et al., 2005). It is such issues within 

communities and low quality of life that must be addressed to help reduce the number of 

minorities from committing crime and being sentenced to longer terms of imprisonment. Social 

bonding and social organization is a primary factor in reducing crime.  

The federal sentencing guidelines are just the vehicle to which offenders are sentenced to 

prison. If an individual has already committed a crime the federal sentencing guidelines have 

little to no effect on the outcome of their current behavior. Although, it may act as a deterrent for 

their future behavior and for the behavior of others. Deterrence will be talked about more shortly. 

The issues are deeper and must be dealt with at the community and individual level. Strains and 

disorganization lie within the communities, the lack of education, the lack of job opportunities, 

and substance use and abuse. These deeper rooted issues must be handled appropriately in order 

to reduce the number of individuals involving themselves in crime and illegal drug activity.  

Sentencing an offender aims to serve as retribution, incapacitate an offender, deter an 

offender and other possible offenders, rehabilitate an offender, and restore a victim, their families 

and community by making them “whole again” (Schmalleger, 2009). Retribution attempts to 

obtain vengeance for what was done and a way to get back at the offender. Incapacitation seeks 

to not only protect the public but remove them from society to prevent future criminality. 

Rehabilitation works to reform an offender and prevent future criminal behavior. There is a 

heavier emphasis on rehabilitation these days. Restoration tries to address the damage done to 

the victim and community. Deterrence is a broader goal of sentencing. Deterrence uses the threat 



18 

 

of punishment to influence the behavior of potential future offenders, this is called general 

deterrence (Schmalleger, 2009). Specific deterrence attempts to reduce the likelihood of repeat 

offenders from reoffending (Schmalleger, 2009). The severity of sentences can have an effect on 

deterrence. If sentencing guidelines are tough and prescribe longer, more definite sentences for 

offenders or for potential offenders they may have a greater effect on reducing crime.   

Section IV: Recommendations  

The courts and judges must be allowed to have some level of discretion but at the same 

time there must be a certain level of guidelines to ensure there is uniformity in sentencing. As 

Hofer, Blackwell, and Ruback (1999) state, disparity would be eliminated if prosecutors would 

never plea and fully charge, and judges followed the guidelines more strictly. As we all know 

this will never happen. Having mandatory minimums and federal sentencing guidelines will 

ensure that offenders all around the United States are receiving some form of punishment and 

that there is uniformity across jurisdictions. There must be more uniformity and stricter 

adherence to the guidelines, but as plea bargains and substantial assistance are key factors in 

reducing sentences this can vary among jurisdictions. One of the biggest issues with sentencing 

can be the variance found across jurisdictions. Sentences may not only vary across jurisdiction 

but within jurisdictions. Judges must also be willing to accept the guidelines and policies set by 

Congress and the USSC. It would take cooperation on all sides and at every level to ensure more 

uniformity and equal application of the guidelines.  

Drug control strategies must contain a mix of stopping the flow of drugs coming into the 

United States, apprehending and punishing offenders, and prevention and education of drug use 

and abuse. Siegel (2008) states communities must be willing to organize groups to work with 
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high risk and at-risk individuals to help control drug use and abuse. The answer is multifold and 

the federal sentencing guidelines are just a minor part of the overall big picture. It is not until 

offenders are arrested and convicted do the federal sentencing guidelines factor in. Drug use and 

abuse must be prevented through educational programs and awareness such as at schools and 

community events. Enforcement and interdiction of drugs and drug traffickers must be a key part 

of the strategy as reducing the supply can have an impact on the drug trade. 

Overall, the best approach is probably to allow the courts to have discretion in sentencing 

as every case is different, but with certain guidelines that must be followed. Judges still have the 

discretion to increase the defendant’s sentence above or below the guidelines but must be able to 

justify such adjustment (Legal Information Institute, 2016). For every case, the crime committed 

is different, the individual who commits the crime is different, their prior criminal and drug 

background is different, and other circumstances surrounding the case vary. Therefore, the 

punishment should vary. The overall goal is to punish criminals, serve justice, and rehabilitate 

the offender so they can be a positive, contributing member to society. Allowing the court the 

discretion they need to do justice based on the current sentencing guidelines and mandatory 

minimums gives the courts the flexibility they need to make an appropriate sentence 

determination. It is important that the courts not consider the offenders race as a factor. Race 

should have no bearing on the overall sentence. There are plenty of other factors that can be 

considered that provide for equality in sentencing. Courts that are using race as a factor, although 

it would difficult to determine, should be dealt with accordingly and their discretion should be 

limited.  

Another recommendation, one highlighted by Muhlhausen (2010), is that Congress and 

the Sentencing Commission must monitor the impact from the Booker decision. Studies need to 
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be routinely done to evaluate the how the judicial system holds criminals accountable. The 

Sentencing Commission should also conduct routine surveys of the general public to receive 

feedback on their views on punishment, mandatory minimums and the sentencing guidelines. As 

the times change, viewpoints change, and policies and guidelines must change also.  

Section V: Summary and Conclusions 

The war on drugs is a continuing problem. There will never be a single answer, or fix, for 

the issue. It is impossible to eradicate all drugs and make the world drug free. That being said, 

there are ways to reduce the number of drugs on the street, reduce where they go, and whose 

hands they fall into. There is an extraordinary amount of violence and quality of life issues that 

comes with drugs and the members of such organizations. The drug user at the lowest level is not 

the issue, although part of the problem, it is the drug traffickers, leaders, and cartels that are the 

problem and of major concern to law enforcement, the courts, politicians, and to some extent the 

general public. The drug laws of the United States and local, state, and federal agencies are 

working to reduce the drug problem. Governments, communities, and other key stake holders are 

also working to reduce the drug problem, prevent drug use, and provide drug treatment 

programs. 

The federal sentencing guidelines are having some effect on reducing the drug problem 

and ensuring drug traffickers are serving time in prison. Prior to the sentencing guidelines federal 

felons only served about 58 percent of their sentence (Muhlhausen, 2010). Since the sentencing 

guidelines and determinate sentencing has been instituted, offenders are more likely to serve 85 

percent of their sentence with the chance for a reduced sentence due to good behavior 

(Muhlhausen, 2010). This shift from indeterminate sentencing to determinate sentencing is a step 
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in the right direction to ensure punishment is certain and that certain disparities are reduced. 

Punishment must be certain to let offenders know that they will be punished and to let potential 

offenders know that they will be punished as well. 

Mandatory minimums and specific sentencing guidelines are in place to sentence 

offenders and to more severely punish offenders who commit more serious crimes. In some 

cases, the mandatory minimums are best, but in others, it may be best for the courts to have the 

discretion as they have all the facts of the case. Sentences could be reduced or increased 

depending on the circumstances and prior criminal history of the offender. Defense attorneys will 

continue to use delay tactics to try and get their client to go free or to achieve a lesser sentence, 

especially as prosecutors are often backlogged with cases and willing to take a plea bargain. 

Allowing the courts to have more leniency in their decisions may allow for the most serious 

offenders to be more severely punished and the ones who have a less extensive criminal history 

and have shown they are reformed to have their sentence reduced.  

There are other factors at play and they must be dealt with to try and reduce the problems 

involved with drug use and abuse. Low quality of life in certain neighborhoods must addressed. 

Poverty is a key predicator of drug activity. Whether it be drug use, drug trafficking, or both. 

Governments and communities must come together and work to bring better quality of life to 

such neighborhoods. Cleaning up of neighborhoods, more opportunities, and strong community 

organization is what is needed to improve these poor neighborhoods. This must start from within 

the neighborhood and requires outside community support.  

Other issues within the criminal justice system must be dealt with and corrected to ensure 

equality for everyone. Knowing where the injustices lie and what can be done about them is 
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imperative. Racial disparities in sentencing must stop. Criminals are criminals no matter what 

their background is, their race, or their gender. Although prejudices will always exist, in some 

form or another, having a balance between sentencing guidelines, mandatory minimums, and 

discretion of the courts will make sentencing more equal. A balance between these will ensure 

offenders are punished but at the same time give the courts the discretion they desire and should 

allow for equality in sentencing and punishment.  
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Figure 1 

 

Source: USSC, 2013  
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Figure 2 

Federal Trafficking Penalties for Schedules I, II, III, IV, and V (except Marijuana) 

Schedule Substance/Quantity Penalty Substance/Quantity Penalty 

II Cocaine 
500-4999 grams 
mixture 

First Offense: Not 
less than 5 yrs. and 
not more than 40 
yrs.  If death or 
serious bodily injury, 

not less than 20 yrs. 
or more than life. 
Fine of not more 
than $5 million if an 
individual, $25 

million if not an 
individual.   

Second Offense: 
Not less than 10 yrs. 

and not more than 
life. If death or 
serious bodily injury, 
life 
imprisonment.  Fine 
of not more than $8 

million if an 
individual, $50 
million if not an 
individual. 

Cocaine 
5 kilograms or more 
mixture 

First Offense: Not 
less than 10 yrs. 
and not more than 
life.  If death or 
serious bodily injury, 

not less than 20 yrs. 
or more than 
life.  Fine of not 
more than $10 
million if an 

individual, $50 

million if not an 
individual.  

Second Offense: 

Not less than 20 yrs, 
and not more than 
life.  If death or 
serious bodily injury, 
life imprisonment. 
Fine of not more 

than $20 million if 
an individual, $75 
million if not an 
individual. 

2 or More Prior 
Offenses: Life 
imprisonment.  Fine 
of not more than 
$20 million if an 

individual, $75 
million if not an 
individual. 

II Cocaine Base 
28-279 grams mixture 

Cocaine Base 
280 grams or more 
mixture 

II Fentanyl 
40-399 grams mixture 

Fentanyl 
400 grams or more 
mixture 

I Fentanyl Analogue 
10-99 grams mixture 

Fentanyl Analogue 
100 grams or more 
mixture 

I Heroin 
100-999 grams 
mixture 

Heroin 
1 kilogram or more 
mixture 

I LSD  
1-9 grams mixture 

LSD 
10 grams or more 
mixture 

II Methamphetamine 
5-49 grams pure or 
50-499 grams mixture 

Methamphetamine 
50 grams or more 
pure 
or 500 grams or more 
mixture 

II PCP 
10-99 grams pure or 
100-999 grams 
mixture 

PCP 
100 grams or more 
pure 
or 1 kilogram or more 
mixture 

          

Substance/Quantity Penalty 

Any Amount Of Other Schedule I 
& II Substances  

First Offense: Not more than 20 yrs.  If death or serious bodily 
injury, not less than 20 yrs. or more than Life.  Fine $1 million if 
an individual, $5 million if not an individual. 

Second Offense: Not more than 30 yrs.  If death or serious 
bodily injury, life imprisonment.  Fine $2 million if an individual, 
$10 million if not an individual. 

Any Drug Product Containing 
Gamma Hydroxybutyric Acid 

Flunitrazepam (Schedule IV) 

1 Gram or less 

Any Amount Of Other Schedule 
III Drugs 

First Offense: Not more than 10 yrs.  If death or serious bodily 
injury, not more that 15 yrs.  Fine not more than $500,000 if an 
individual, $2.5 million if not an individual. 
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Second Offense: Not more than 20 yrs.  If death or serious 

injury, not more than 30 yrs.  Fine not more than $1 million if an 

individual, $5 million if not an individual. 

Any Amount Of All Other 
Schedule IV Drugs (other than 
one gram or more of 

Flunitrazepam) 

First Offense: Not more than 5 yrs.  Fine not more than 
$250,000 if an individual, $1 million if not an individual.  

Second Offense: Not more than 10 yrs.  Fine not more than 
$500,000 if an individual, $2 million if other than an individual. 

Any Amount Of All Schedule V 
Drugs 

First Offense: Not more than 1 yr.  Fine not more than $100,000 
if an individual, $250,000 if not an individual. 

Second Offense: Not more than 4 yrs.  Fine not more than 
$200,000 if an individual, $500,000 if not an individual. 

 

Federal Trafficking Penalties for Marijuana, Hashish and Hashish Oil, Schedule I 
Substances 

Marijuana 
1,000 kilograms or more marijuana 
mixture or 1,000 or more marijuana 
plants 

First Offense: Not less than 10 yrs. or more than life. If death 
or serious bodily injury, not less than 20 yrs., or more than 
life. Fine not more than $10 million if an individual, $50 million 
if other than an individual. 

Second Offense: Not less than 20 yrs. or more than life.  If 
death or serious bodily injury, life imprisonment.  Fine not 
more than $20 million if an individual, $75 million if other than 

an individual. 

Marijuana 
100 to 999 kilograms marijuana 

mixture or 100 to 999 
marijuana  plants 

First Offense: Not less than 5 yrs. or more than 40 yrs.  If 
death or serious bodily injury, not less than 20 yrs. or more 

than life.  Fine not more than $5 million if an individual, $25 
million if other than an individual. 

Second Offense: Not less than 10 yrs. or more than life.  If 

death or serious bodily injury, life imprisonment.  Fine not 
more than $8 million if an individual, $50million if other than 
an individual. 

Marijuana  
50 to 99 kilograms marijuana 
mixture,  
50 to 99 marijuana plants 

First Offense: Not more than 20 yrs.  If death or serious 
bodily injury, not less than 20 yrs. or more than life.  Fine $1 
million if an individual, $5 million if other than an individual. 

Second Offense: Not more than 30 yrs.  If death or serious 
bodily injury, life imprisonment. Fine $2 million if an individual, 
$10 million if other than an individual. 

Hashish 
More than 10 kilograms  

Hashish Oil 

More than 1 kilogram 

Marijuana 
less than 50 kilograms marijuana 

(but does not include 50 or more 
marijuana plants regardless 
of  weight) 

1 to 49 marijuana plants 

First Offense: Not more than 5 yrs.  Fine not more than 
$250,000, $1 million if other than an individual. 

Second Offense: Not more than 10 yrs.  Fine $500,000 if an 
individual, $2 million if other than individual. 
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Hashish 

10 kilograms or less  

Hashish Oil 
1 kilogram or less 

 

Source: DEA, 2016 
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Figure 3 

Source: The Sentencing Project, 2015 
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Figure 4 

Source: Drug War Facts, 2016 


