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RECOMMENDATIONS FOR EFFECTIVE INDIAN RESERVATION  

LAW ENFORCEMENT IN NORTH DAKOTA 

Andrew David Denno 

Under the supervision of Dr. Sabina Burton 

Statement of the Problem 

The jurisdictional issues in Indian Country can have a significant impact on the ability of 

law enforcement and courts to arrest and prosecute crime and to protect the community.  

Examples of issues are that tribal police cannot enforce laws against non-Indians (Pisarello, 

2010) and are effectively restricted to dealing with misdemeanors.  Pisarello (2010) describes 

two main issues for the tribes, what crimes tribes can prosecute and who they can prosecute.  

Being unable to prosecute non-Indians can be significant because while 70% of white and 80% 

of black violent crime victims are victimized by offenders of their own race, 66% of Indian 

violent crime victims were victimized by white or black offenders (Perry, 2004).  In addition, 

nearly 4 in 5 Indian female victims of rape/sexual assault are victimized by white offenders 

(Perry, 2004).  These jurisdictional issues can have a direct impact on the community.  Domestic 

violence victims feel unprotected because of the amount of time it takes law enforcement to 

respond (Waheed, 2004).  The current system makes it very difficult to police and protect Native 

American communities. 

In some states, called PL280 states after Public Law 280, the state has been given 

jurisdiction to enforce and prosecute crimes in Indian Country (National Institute of Justice, n.d). 

Unfortunately enforcement of laws and accountability of the enforcement agencies are lacking 

(Pisarello, 2010).  Alther (2000) found that while California is a PL280 state, local agencies 

often do not work together, partly because of different levels of authority.  The author feels that 

strengthened tribal level law enforcement would provide greater services. 
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Methods of Approach 

The primary research method will be review of secondary sources.  This will include 

scholarly articles on jurisdiction, historical and cultural issues as well as legal articles explaining 

current law.  The author also spent time speaking with BIA and tribal police officers, FBI agents, 

and probation officers in May of 2014 that serve the Spirit Lake Nation in North Dakota. 

Results of the Study 

 After studying opinions and articles on jurisdictional issues on and around Indian 

reservations, this author will argue that improvements can be made.  The reviewed studies do not 

show consensus over what should be done, such as how much autonomy tribes should have, or 

which laws should be modified, although nearly all support increased sovereignty.  Many 

previous studies show the negative impacts of PL280, and argue that jurisdiction should be 

placed back with the federal government.   

The presented recommendations will part with many studies which advocate federal 

control, and be based off of PL280 allowing states to assume criminal jurisdiction over 

reservations.  The recommendations will explain how implementing PL280, specifically in the 

author’s home state of North Dakota, could be done differently than in other states to avoid many 

of the difficulties and jurisdictional hurdles it created.  This paper will also show that the 

presented recommendations would give tribes greater practical control over their communities 

than they currently have, and more than other options grant. 
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I - Introduction 

A - The issues associated with poor law enforcement in Indian Country. 

The jurisdictional issues in Indian Country can have a significant impact on the ability of 

law enforcement and courts to arrest and prosecute offenders, and protect the community.  While 

legal issues will be explained in greater detail later, examples of these issues are that tribal police 

cannot enforce laws against non-Indians (Pisarello, 2010) and are effectively restricted to dealing 

with misdemeanors. 

The victimization rate among Native Americans is significantly higher than that of other 

ethnic groups.  Native Americans were victims of violence at a rate more than twice that of any 

other ethnicity, and 2.5 times the national average (Perry, 2004).  Once someone is victimized, 

obtaining justice is difficult.  American Indian victims are less likely to receive help and justice 

than any other group (Hamby, 2009).   

The inability for tribes to prosecute non-Indians can be a significant issue as over 70% of 

violent crimes against Indians are committed by non-Indians (Steele, Damon & Denman, 2004).  

This requires prosecution of the offender to be undertaken by an outside agency, which may vary 

depending on the location. 

The effects of the inability to locally charge certain offenders for the crimes against 

Indians is especially devastating to tribal communities when it comes to sexual assault and sale 

of methamphetamines.  Waheed (2004) gives a specific example of a woman living on an Indian 

reservation who was unable to receive protection and justice from intimate partner abuse.  When 

she called authorities it took nearly an hour for the sheriff’s department to arrive.  The federal 

district attorney was unwilling to charge him.  Under current law the tribe would have only been 

able to give the offender a misdemeanor sentence. 
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In their analysis of National Criminal Victimization Survey data, Bachman et al (2008) 

found that while 76% of white female sexual assault victims, and 88% of black female sexual 

assault victims were victimized by offenders of their own race; at most, 33% of female Native 

American victims of sexual assault were victimized by Native American offenders.  These 

statistics do not specify whether the Native American victims were assaulted on an Indian 

reservation or not.  When it comes to jurisdictional issues, only assaults on reservation land that 

would be affected (off-reservation crimes would be dealt with in the same manner as any other 

crime not committed on a reservation).  These interracial assault statistics indicate an overall 

trend for potential jurisdictional issues. 

While there is no evidence that suggests that intimate partner abuse offenders, or even 

“traditional” rape offenders specifically target women on reservations to avoid future 

prosecution, this is not the case for other crimes.  According to Kronk and Thompson (2007) 

methamphetamine dealers have, primarily because of jurisdictional obstacles, taken advantage of 

Indian Country as a market “and a relatively easy route for transporting their goods” (p. 48).  

Kronk and Thompson (2007) give an overview of a methamphetamine dealer Jesus Martin 

Sagaste-Cruz who specifically targets Indian Country because of jurisdictional loopholes.  As a 

non-Indian, Sagaste-Cruz, and others like him are able to operate relatively free of interference 

because the local tribal authorities are unable to deal with him. 

B - Native American sovereignty 

 This portion will give a brief overview of Native American sovereignty.  A concise way 

of looking at it is that “Tribes hold the status of ‘domestic dependent nations’…” (Waheed, 

2004, p. 289), or as a “third sovereign” (Golden, 2012, p. 1041).  Throughout time, the federal 
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government has been “chipping away” at this sovereignty (Golden, 2012, p. 1041).  Section II of 

this paper will describe some of the legislation and actions that is limiting the sovereignty. 

Fletcher (2008) boils the essence of tribal sovereignty down to three principles.  First, 

Congress’s authority over Indian affairs is plenary and exclusive.  Second, state governments 

have no authority to regulate Indian affairs absent express congressional delegation or grant.  

And third, the sovereign authority of Indian tribes is inherent, and not delegated or granted by the 

United States, but can be limited or restricted by congress. 

Many Native Americans view law enforcement agencies on their reservations to be 

similar to foreign occupation (French, 2005).  This highlights the importance that Native 

Americans place on their sovereignty.  It also highlights one of the difficulties in making changes 

to criminal justice on reservations, a reluctant population. 

C – Discussion of the confusion and practical jurisdictional issues.  

Many laws governing Indian reservations are complicated and confusing.  Simply having 

a mechanism for enforcing laws is not enough; it needs to work in practice.  Unfortunately, the 

various levels of jurisdiction on Indian reservations can inhibit practical enforcement.  The 

concurrent tribal and federal jurisdiction on reservations can lead to a complete lack of 

enforcement (Waheed, 2004).  While it is certainly possible to determine which agency/court 

system has jurisdiction over a certain crime, putting that knowledge into practice may be more 

difficult.   

On May 29, 2014, the author spoke with BIA and tribal police officers on an Indian 

reservation in North Dakota.  The officers expressed their frustration of having to deal with the 

jurisdictional issues.  They felt forced to make many different types of crimes fit into a select 
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number of misdemeanor level laws passed by the tribe to ensure that some justice is carried out.  

The officers are forced to do this because it is difficult to prosecute federally. 

Jurisdiction on Indian reservations is based off of not just where a crime occurs, but 

whether the victim and suspect are Native American.  Unfortunately, it is not always clear 

whether an individual is Native American or not according to the law.  Ennis (2009) gives a 

number of court cases where actually determining whether a certain individual can be prosecuted 

as an Indian, or whether they qualify as a non-Indian can be problematic and complicated. 

Jurisdictional issues can be particularly difficult in domestic violence cases because different 

members of the family can fall under different jurisdictions (Ennis, 2009). 

Geography can compound the practical issues of the current jurisdictional system, both at 

the law enforcement level and the court/prosecution level.  Ennis (2009) points out that with the 

vast size of Indian reservations, it is difficult for federal and state authorities to effectively police 

such large areas.  This can lead to extremely slow response times and "... witnesses have 

vanished, crime scenes are contaminated, and the offenders have fled.” (Ennis, 2009, p. 569). 

The distance from reservations to the federal courthouse can lead to difficulties in 

prosecution (Ennis, 2009).  Distances from reservations to the nearest federal courthouse in 

North Dakota can be significant, as the only courthouses are in Grand Forks, Fargo, Bismarck 

and Minot.  Not only can this cause a psychological barrier, but a practical one for witnesses and 

victims to attend hearings. 

Determining what the direct cause of this confusion is can be difficult.  Kronk (2006) 

directly links the failure of federal criminal jurisdiction in Indian Country to the Major Crimes 

Act (MCA), the Indian Civil Rights Act (ICRA) and the Oliphant v. Suquamish Indian Tribe 
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(1978) court decision.  The next section will cover these and other aspects of the jurisdictional 

maze. 

II - Describe the Current Indian Reservation Jurisdiction Situation 

 While section one explained the consequences of jurisdictional confusion on reservations, 

the next section will cover the different types of law and authority on Indian reservations.  The 

section will cover historical treaties, federal laws and Supreme Court cases.  Lastly, a summary 

of the authority held by the different levels of government will be given. 

A - Historical. 

While the federal government has signed many treaties with various tribes, it has not 

prevented the federal government from eroding tribal sovereignty (Golden, 2012).  Much of this 

change occurred during the 1830s when the status of tribes went from sovereign nations to 

dependent territories (Dimitrova-Gajzel, Grajzl, & Guse, 2014). During the 1800s it was made 

clear that tribes could not sign treaties with other countries as tribes are not foreign nations 

(Golden, 2012).  As time went on, more and more authority was taken from tribes by the federal 

government.  Some of the earlier treaties dealt with criminal jurisdictional issues, some 

specifically recognizing tribal jurisdiction over non-Indians (Dimitrova-Grajzl, Grajzl, and Guse, 

2014).  Starting in 1871 congress began to deal with criminal jurisdiction on reservations, instead 

of signing treaties. 

One should mention that Native American groups have not always lived under formal 

policing systems like those present in today’s America.  The first police in Native American 

areas were warrior societies in the 18th and 19th centuries (French, 2005).  These police forces 

were not necessarily formally deputized and trained law enforcement personnel, nor were they a 
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traditional part of Native American society.  Any changes to criminal jurisdiction need to 

consider this history. 

B – Congressional acts 

 Major Crimes Act 

The Major Crimes Act (MCA) of 1885 extended federal jurisdiction over major crimes 

committed on Indian reservations (Golden, 2012).  This legislation was enacted due to the 

Supreme Court’s response to a murder by an American Indian named Crow Dog of a fellow 

American Indian.  The tribal justice system only demanded restitution.  Because of the lax 

punishment, the federal government attempted to prosecute.  However, the Supreme Court ruled 

that the federal government did not have jurisdiction.  The MCA divested tribal courts of 

exclusive jurisdiction on Indian reservations in reaction to the seemingly lax punishment by the 

tribal justice system (Leeds, 2000), and the Supreme Court decision that the federal government 

could not also prosecute Crow Dog.  

The push for the MCA came not from Native Americans, but from non-Indians 

(Bachman et al, 2008).  The MCA covers major crimes including murder, kidnapping, incest, 

and burglary, among others.  The MCA also asserts federal authority for crimes between two 

American Indians on Native American land (Bachman et al, 2008), not just those committed by, 

or against, a non-Indian. 

 Indian Civil Rights Act 

The Indian Civil Rights Act (ICRA) of 1968 restricted tribal courts to sentencing 

offenders to no more than one year in prison and a $5000 fine (Pisarello, 2010).  This law was 

enacted to protect Indians against tribes which were not historically bound by “constitutional 

restraints” (Pisarello, 2010, p. 1520).  While the overt intent was to improve rights and provide 
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protection, “… they removed the collective right of American Indian and Alaska Natives to 

regulate their own people.” (Bachman et al, 2008, p. 72). 

The ICRA effectively prevents tribes from prosecuting crimes above the misdemeanor 

level.  While the ICRA places restrictions on tribal courts it does not fully extend rights to 

defendants in tribal courts.  The ICRA does not extend the right of counsel to individuals 

prosecuted in tribal courts (Robillard, 2013). 

PL 280 

Possibly the most extensive change in tribal law and order came in what is commonly 

called Public Law 280 or PL280.  Public Law 280 was a 1953 congressional act that extended 

state jurisdiction on Indian reservations in California, Minnesota, Wisconsin, Nebraska, and 

Oregon, along with a number of optional states who could opt in (Dimitrova-Grajzl, Grajzl & 

Guse, 2014).  Alaska was added after statehood in 1959 (Fletcher, 2008).  An important aspect of 

this law is that it occurred without the consent of the affected tribes (Dimitrova-Grajzl, Grajzl & 

Guse, 2014).  This resulted in an amendment to the ICRA in 1968 that required tribal consent in 

optional states before they can assume jurisdiction.  Other changes in 1968 included the ability 

for states to retrocede jurisdiction back to the federal government, but again did not require input 

from the tribes involved (Bachman et al, 2008). 

There has been significant backlash to PL280 because of problems it has caused and its 

erosion of tribal sovereignty. One of the stated goals of PL280 was to improve law enforcement 

in lawless areas.  Instead, much consideration was given to politics when deciding which states 

assumed jurisdiction, such as which tribes were willing to agree, and which regions had law 

enforcement support (Dimitrova-Grajzl, Grajzl & Guse, 2014).  Dimitrova-Grajzl, Grajzl & Guse 
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(2014) also argue that a major motivating factor behind PL280 was the overall political climate 

at the time which supported full assimilation of tribes with the rest of society. 

The Tribal Court Clearinghouse (n.d.) on Public Law 280 states that the law created 

obstacles for tribes in their implementation of criminal justice and also points out that the law is 

very complicated and confusing and has been misapplied by both federal and state agencies. 

A significant issue was that PL280 failed to provide funding for the states to take 

jurisdiction, which caused some reservations to become “lawless” (Fletcher, 2008).  The state or 

local authorities who assumed jurisdiction were not given a budget increase so the region 

essentially lost resources because the federal government was no longer funding law 

enforcement on the reservation.  Tribes in non-PL280 states can receive assistance from the BIA, 

but in PL280 states they often do not receive funding (Bachman et al, 2008). 

PL280 has had some positive outcomes. Champagne and Goldberg (2013) outline a 

number of programs developed within PL280 states that show a significant amount of promise.  

The programs take into account cultural aspects and ensure that respect is given to tribal 

authority.  The successful programs also involve a large amount of cooperation between the 

various agencies with jurisdiction. 

TLOA (2010) 

The Tribal Law and Order Act (2010) (TLOA) was passed in July 2010.  It provides 

authority and resources to Indian communities for their criminal justice programs (BJA, n.d.).  

The TLOA amends PL280 to allow tribes to request that the Attorney General re-assume federal 

jurisdiction on reservations (Alther, 2011).  The act also increases cooperation between different 

law enforcement agencies, by instructing the Attorney General to provide technical assistance in 

cooperation (BJA, n.d.). 
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C - Court cases 

Court cases also affect jurisdiction.  After looking at historical treaties, the Supreme 

Court ruled in Oliphant v. Suquamish Indian Tribe (1978) that tribes do not have jurisdiction 

over non-Indians (Pisarello, 2010).  The challenge was that prosecution of non-Indians violated 

the Due Process clause of the 5th Amendment and the ICRA (Trachman, 2005).  The court ruled 

that the power to prosecute non-Indians had been “implicitly divested upon discovery by 

European powers.” (Trachman, 2005, p. 854). 

The Duro v. Reina (1990) decision determined that tribes do not have the power to 

prosecute non-member Indians (Trachman, 2005) which effectively restricted a tribe’s inherent 

sovereignty by taking away one more group of individuals that tribes could prosecute.  The so 

called Duro fix was a congressional amendment to the Indian Civil Rights Act enacted in 

response to Duro v. Reina (1990).  The fix restored the right of tribes to prosecute non-enrolled 

Indians. 

The Supreme Court in United States v. Lara (2004) ruled that Billy Jo Lara, who had 

struck a federal officer, could be tried in both tribal and federal courts (Trachman, 2005).  The 

reasoning was that the federal government did not delegate authority to the tribes but instead the 

tribes had “inherent” jurisdiction so the tribe and the federal government were separate 

sovereigns meaning being tried in both courts was not double jeopardy (Pisarello, 2010). 

D – Summary of authority. 

The following is a brief summary of the jurisdiction held by the various levels of 

government after considering all of the previous laws and court decisions.  There is a significant 

difference between states which fall under PL280 and those that do not. 
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i – Federal 

As a general rule, the federal government has jurisdiction over crimes in Indian Country 

involving Indians.  It only has jurisdiction over non-Indians if the victim was an Indian.  The 

federal government also generally only takes jurisdiction over major crimes outlined in the MCA 

(Ennis, 2009).  Federal jurisdiction has been largely limited in PL280 states. 

ii – Tribal 

In theory, as sovereign nations, tribes should hold jurisdiction over their people and their 

lands.  However, tribes can only sentence offenders to up to one year in jail, a $5,000 fine or 

both (Waheed, 2004).  This effectively restricts them to prosecuting misdemeanor level crimes.  

Tribes do not have jurisdiction to prosecute non-Indians (Golden, 2012).  This can lead to a 

situation where an Indian woman living on the reservation with a non-Indian man cannot seek 

justice for domestic abuse in tribal court (Golden, 2012). 

While tribes may prosecute some crimes, it is not generally accepted whether or not other 

courts should consider these prosecutions in future sentencing (Fletcher, 2008).  Some of the 

reasons for the lack of acceptance are jurisdictional issues and whether during the original tribal 

case the defendant had a lawyer. An example of a time when a court would need to consider 

previous prosecutions is a new drunk driver conviction, when the number of prior convictions 

affects sentencing guidelines. 

iii - State (where applicable) 

As a general rule, in non PL280 states, states do not have authority on or over Indian 

reservations.  For instance they cannot tax on-reservation income or the land or property of 

individual Indians (Fletcher, 2008).  However, states have jurisdiction over crimes committed by 
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non-Indians if the crime is victimless or the victim is non-Indian (Ennis, 2009).  In PL 280 states 

the state has primary jurisdiction. 

III - Culture and Law Enforcement 

Cultural factors can play a large part in the effectiveness of a criminal justice system.  

This can relate to both the type of law enforcement a culture is receptive to, as well as the 

relationship between law enforcement and members of the community.  As stated earlier, Native 

American groups have not always lived under formal policing systems.  Native American 

communities are set up in a way that informal community responses to crime are more important 

than formal organizations (Depew, 1992).  Expecting these groups to be subject to a formal 

system creates friction between the community and criminal justice professionals, no matter how 

well-meaning the professionals are.  Law enforcement officers must take informal community 

mechanisms into account when doing their job.  Hiring non-Indians for tribal police positions 

may reduce community support (Waheed, 2004), possibly because of cultural differences. 

The relationship between tribal law enforcement and local law enforcement varies with 

the tribe and the local agencies.  According to Alther (2011), in some parts of California tribal 

officers and local law enforcement work hand in hand, while in other areas, local law 

enforcement do not acknowledge the authority of tribal officers. 

Federal and state law enforcement have a “bad reputation” in Indian Country making it 

difficult for them to investigate crime (Pisarello, 2010).  PL280 has not improved relations.  

PL280 has been viewed as eroding tribal sovereignty and has eroded trust between communities 

and law enforcement agencies (Dimitrova-Grajzl, Grajzl, and Guse, 2014).  The following quote 

by Ennis (2009) succinctly describes mistrust in general.  “While mistrust between the police and 

the community is often prevalent outside of Indian country, it is especially noticeable when law 
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enforcement officers and criminal prosecutors are neither culturally nor geographically 

connected to the tribes they are assigned to protect” (Ennis, 2009, p. 570).  The historical context 

of Native American Sovereignty and cultural opposition to law enforcement can make it very 

difficult to police Indian reservations. 

IV – Recommendations 

The question is how jurisdictional issues on Indian reservations can be improved.  There 

is no consensus on how that should be accomplished.  Considering the multiple levels of 

government involved and the number of separate and distinct Indian communities, any changes 

will likely be difficult to implement. Given the importance of the issue, intervention is still 

needed. 

Literature tends to support modifying, or implementing, federal laws to increase genuine 

tribal sovereignty and control over their lands.  Golden (2012) argues that the MCA and TLOA 

need to be revamped to allow tribes to prosecute crimes within their borders.  Ennis (2009) and 

Kronk (2006) provide guidelines as to what must be accomplished in a restructuring of 

jurisdiction. 

Ennis (2009) suggests three things that must be included in a statute restoring tribal 

jurisdiction over non-Indians (a response to the Oliphant ruling).  First, provide a reaffirmation 

of inherent tribal sovereignty.  Second, delineate the jurisdictional balance between tribal, state, 

and federal authorities.  And third, protect the constitutional rights of criminal defendants in 

tribal courts (both Indian and non-Indian). 

Kronk (2006) argues for modifying the MCA to allow Indian tribes to prosecute felonies 

but not forcing them to do so. This modification would allow the individual tribes to progress to 

prosecuting felonies only when they consider themselves prepared to do so.  Kronk (2006) 
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believes the modification is preferable to the current system for the following reasons.  First, 

allowing tribes to prosecute felonies would reinforce tribal sovereignty.  Second, Tribal control 

would eliminate the geographical obstacle to prosecution.  Third, Tribal control would increase 

the use of “community shaming” and community assistance mechanisms. And lastly, Tribal 

control would allow tribes to enforce laws in a manner consistent with their individual cultures. 

Taking these two sets of guidelines and considering the issues described in previous 

sections, this author believes that an effective Indian Country criminal justice system needs to do 

the following.  First, maximize tribal control over both law enforcement and prosecution.  

Second, limit jurisdictional hurdles to enforcement.  And lastly, increase cooperation between 

law enforcement agencies. 

The author of this paper disagrees with Ennis (2009), Kronk (2006) and other authors in 

the implementation of common principles such as an increase in tribal control over their lands.  

The following specific changes are recommended to implement the three requirements of an 

Indian Country criminal justice system outlined above in North Dakota. 

1.  North Dakota would become a PL280 state, with the state assuming jurisdiction over 

criminal and only criminal matters.  Due to a 1968 amendment to the ICRA, the tribes would 

need to consent to North Dakota becoming a PL280 state.  The affected tribes would need to 

agree with these recommendations. 

2.  With the state assuming jurisdiction from the federal government, all people living on 

Indian reservations would be subject to chapters 12 (Corrections, Parole, and Probation which 

also includes Peace Officer standards), 12.1 (Criminal Code), 19 (Foods, Drugs, Oils and 

Compounds, which includes the Uniformed Controlled Substances Act), and 39 (Motor Vehicles) 

of the North Dakota Century Code (NDCC). 
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3.  To give tribes the authority to enforce North Dakota’s criminal laws under these 

recommendations, the state legislature would create chapter 40.1 of the NDCC based off of 

chapter 40.  Chapter 40.1 will consist of the following sections of chapter 40 (Municipal 

government); 5 (Powers of Municipalities), 11 (Ordinances), 18 (Municipal Judges), and 20 

(City Attorney, Engineer, Chief of Police, and Police Officers).  The words tribes and tribal 

would be used instead of municipalities and municipal.  To ensure tribes do not lose their current 

prosecuting powers, when 40-05-06(1) is put in chapter 40.1 it will be modified to allow 

penalties of 1 year in jail and $5,000 (as opposed to the 30 days and $1,500 fine allowed in 

municipal courts).  

Only the portions of those sections of chapter 40 related to criminal matters would be 

included in chapter 40.1.  Chapter 40.1 would not include any portions related to zoning, 

taxation, any civil matters or structure/composition of tribal governments. Chapter 40.1 would 

include the powers of tribal police officers, who would be licensed by the state of North Dakota.  

The intent of these changes is not to restrict tribes to a political subdivision of North Dakota 

comparable to municipalities.  The changes are intended to create the legal framework for tribes 

to create and enforce laws recognized by the State of North Dakota (and vice versa).  The 

changes would allow tribes to field police agencies that could investigate all levels of crime 

committed by all people on their lands. 

The remainder of this section will look at successes and shortcomings of the current state 

of Indian Country law enforcement, particularly PL280 states and will show how the 

recommendations presented here can solve and fulfill some of the issues.  The shortcomings of 

the presented recommendations will also be described. 
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A - Public Law 280 state examples and their shortcomings 

The presented recommendation is, at its core, simply an implementation of PL280.  The 

recommendations must therefore, overcome some of the issues that have plagued the 

implementation of PL280 in other states and take advantage of some of the positive outcomes of 

PL280. 

One of the issues of PL280 is getting the state (or its designated enforcement agency such 

as a sheriff’s department) to actually enforce laws and provide protection and services to 

reservations.  Alther (2011) gives an example of a Southern California tribe that had a problem 

with youths riding ATVs without helmets at all hours of the day.  The tribe had difficulty getting 

the sheriff’s department to get involved so they enacted an ordinance and hired tribal police 

officers to enforce the ordinance which has had a positive impact.  In this case the presented 

recommendations could easily deal with this issue.  Tribes would already have the authority to 

develop their own laws and a police department to enforce them. 

Dimitrova-Grajzl, Grajzl, and Guse (2014) point out shortcomings of PL280.  One of 

them is that PL280 created gaps in between laws and increased jurisdictional confusion.  With 

the presented recommendations, jurisdiction is clearly laid out and North Dakota state laws 

would apply everywhere within the geographical boundaries of the state.  Tribal officers would 

have the authority to investigate and enforce all crimes for all people.  If the local sheriff’s 

department was the first on the scene they would have full jurisdiction to investigate the crime.  

The recommendations would not solve common squabbles between law enforcement agencies 

over who should be patrolling which areas. 

Dimitrova-Grajzl, Grajzl, and Guse (2014) argue that PL280 eroded the ability of the 

local community to address issues.  That is certainly possible if the handoff from federal to state 
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control is done poorly.  The recommendations here would affect only criminal matters.  Aside 

from giving their police departments wider jurisdiction, tribal governments would not be 

hindered.  Major crimes could be investigated by the local tribal agency, instead of by the BIA or 

the FBI.  Because tribes would have licensed police departments with full authority they would 

be able to enact any number of community oriented policing practices they chose and to address 

issues locally. 

Goldman and Champagne (2006) found that residents in PL280 states view law 

enforcement as having little understanding of reservation culture which can cause problems as 

discussed in Section III.  The current recommendations enable law enforcement to be 

understanding of local cultures by ensuring tribes are able to field appropriate tribal police 

officers where they see fit. 

One major issue with PL280 is that it decreased funding to the tribes, but did not increase 

funding to the state (Goldberg & Champagne, 2006).  Tribes lose funding, and the BIA ceases to 

provide services, but the local law enforcement agencies which take over do not have an increase 

in their tax base.  Essentially the local sheriff’s office now has to police a larger population 

without an increase in resources.  Dimitrova-Grajzl, Grajzl, and Guse (2014) even hypothesize 

that law enforcement immediately outside the reservations boundaries, but within the sheriff’s 

county, suffered due to stretched resources.  Funding will be addressed in the shortcomings 

section, but the recommendations presented in this paper do not overcome the decreased funding 

due to being a PL280 state. 

Dimitrova-Grajzl, Grajzl, and Guse (2014) found that PL280 actually increased crime 

and disorder on Indian reservations.  They cite confusion in the law, underfunding of law 

enforcement agencies, and decreased tribal autonomy as causes for the increased crime in 
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counties with Indian reservations in PL280 states.  Dimitrova-Grajzl, Grajzl, and Guse (2014) 

considered crime data prior to organized tribal law enforcement agencies.  By beginning the 

PL280 transition in North Dakota with tribal police departments, and clearly defined 

jurisdictional boundaries, the current recommendations should alleviate some of the negative 

consequences. 

B - Sources of law 

i – Tribal 

There is fairly good consensus in the literature that tribes should be able to exact the 

greatest amount of control over their reservations as possible.  As an example, Pisarello (2010) 

argues that tribes should be given complete jurisdiction over all people in Indian Country.  Three 

of the four tenants of the previously laid out recommendations by Kronk (2006) revolve around 

increased tribal control and Ennis (2009) definitively endorses the reaffirmation of tribal 

sovereignty.  Ennis (2009) in his recommendations for reaffirming tribal sovereignty on 

reservations still limits their scope to misdemeanor crimes. 

The presented recommendations do not go as far as giving tribes full criminal jurisdiction 

over their lands from the law making and courts standpoint.  They are in line with Ennis (2009) 

and already established federal law of only extending criminal law making abilities to the 

misdemeanor level.  It is simply not realistic for tribes to have full authority for three reasons. 

First, the size (population) of the tribes in North Dakota does not lend itself to a fully 

functioning misdemeanor through felony level criminal justice system.  Tribes in North Dakota 

only have the following populations (U.S. Census 2010); Mandan, Hidatsa and Arikara Nation 

(commonly called the “Three Affiliated Tribes”) (6,609), Spirit Lake (5,922), Lake Traverse 
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(7,202, split with South Dakota), Standing Rock (10,381, split with South Dakota), and Turtle 

Mountain (19,567). 

Second, any felony level criminal justice system in the US that is capable of convicting 

outsiders, in this case non-Indians, must comply with all requirements, both constitutional and 

case law of any other court.  Leeds (2000) says that while state courts are mandated by the US 

Constitution, tribal courts are mandated by the Indian Civil Rights Act.  While this can be 

changed, there is just too much ambiguity in case law concerning tribal courts.  Under the current 

recommendations tribal courts would be held to the same standards as municipal courts. 

Third, as stated before, tribes are better described as “domestic dependent nations” and 

not truly foreign nations.  With that situation, this author does not believe that felony level laws 

created by tribes and enforced on non-Indians would hold up to a constitutional challenge 

because non-Indians (and non-member Indians for that matter) cannot vote or participate in the 

tribal governments.  It is more separation than a non-resident being charged with a crime in a 

state court, as that person could move to that state.  The current recommendations do afford 

tribes the ability to still govern themselves to at least their current ability.  As Dimitrova-Grajzl, 

Grajzl, and Guse (2014) argue, the local population must be involved in the process, which the 

current recommendations allow. 

ii – State 

Under the current recommendations, the basis for criminal laws would be the State of 

North Dakota.  Combined with the changes to tribal law enforcement this would in practice give 

tribal governments more control over their reservation than the current system.  The increase in 

tribal control over law enforcement would place jurisdiction closer to the incident and the victim.  

In a paper on jurisdiction issues related to domestic violence, Waheed (2004) says, “On a basic 
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level, tribes must have jurisdiction over a given batterer” (p. 298).  While the law comes from the 

State, the tribes would actually have functional control of enforcement. 

Large proportions of Native Americans are already being subject to non-tribal laws.  

Three times as many American Indians were held in city and county jails in 2002 than tribal run 

jails (Minton, 2003).  One should not use an undesirable situation to justify an undesirable 

outcome.  However, the reality is that nationwide, most Native Americans are not falling under 

tribal jurisdiction but are falling under state and other local jurisdictions.  The current 

recommendations are simply not going to strip the tribes of control, as they already exercise 

limited power. 

iii – Federal 

Aside from applying PL280 to North Dakota, under the current recommendations, 

criminal laws would not emanate from the federal government.  Eliminating this level of law and 

ensuring all people are subject to the same set of laws will dramatically decrease jurisdictional 

confusion.  Instances where federal laws currently take effect everywhere within the United 

States would still apply.  Examples of these instances include bank robberies, interstate crimes, 

and mail fraud. 

C - Law enforcement agencies and their authority. 

The recommendations presented in this paper increase the control that tribes have over 

crime on their reservations.  Their police departments would have the ability to provide law 

enforcement services for all crimes committed by all people.  “Developing strong tribal law 

enforcement departments and having new and improved local relationships means safer tribal 

communities, and may eliminate the need for costly on-reservation police service contracts that 

some tribes execute with local law enforcement.” (Alther, 2011, p. 12). 
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The current recommendations also go a long way towards limiting the confusion over 

which agency has jurisdiction.  The confusion over jurisdictional issues leads to law enforcement 

response being “… complex uncoordinated and ineffective.” (Pisarello, 2010, p. 1516).  By 

limiting the levels and classes of laws present it also simplifies which agency should respond to 

calls for service and which should investigate crimes.  They no longer need to determine the race 

of the suspect or victim or be overly concerned about where, exactly, a crime occurred. 

 i - Tribal 

Under the current recommendations, tribal police departments would have jurisdiction 

over, and the ability to investigate all crimes committed by and against all people, regardless of 

tribal affiliation.  According to Robillard (2013) a necessary component of reducing crime is to 

promote tribal control over the criminal justice system.  As the face of the criminal justice 

system, tribal law enforcement would put a large amount of control into the tribe’s hands.  There 

will likely be some growing pains as non-Indians would be forced to accept that tribal law 

enforcement applies to them as well.  “To this day, tribal police badges mean little to non-

Indians.” (Trachman, 2005, p. 854).  Under current law in North Dakota non-Indians have no 

reason to even recognize tribal officers, which leads to the view that they can get away with 

anything on the reservation. 

Many Native Americans view law enforcement agencies on their reservations to be 

similar to foreign occupation (French, 2005).  This highlights the need for law enforcement to be 

sensitive to the needs of the particular reservation and not appear as a paternalistic.  Goldman 

and Champagne (2006) found that in PL280 states, reservation residents thought very highly of 

the investigative thoroughness of tribal police.  Placing primary law enforcement authority at the 

tribal level would allow them to be culturally sensitive.  The tribal departments would be able to 
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take advantage of the overall current law enforcement focus on community oriented policing.  

This should decrease the level of opposition to law enforcement seen in other PL280 states. 

 ii - State 

The State of North Dakota does not have a true state police force.  So, with the state 

taking over jurisdiction under PL280, law enforcement authority would be passed to the county 

sheriff’s office in which a reservation sits.  Tribal members would have as much control as non-

members when it came to the sheriff’s department as they can vote for sheriff.  Local 

enforcement would also pass to the tribe under the newly created chapter 40.1 of the state law.  

The North Dakota Highway Patrol would have jurisdiction on roads, just as with the rest of the 

state, and the North Dakota Bureau of Criminal Investigation could be called for assistance with 

major investigations. 

 iii - Federal 

As with federal law, under the current recommendations federal law enforcement would 

have limited influence on Indian reservations.  The BIA would no longer have primary law 

enforcement jurisdiction.  Federal law enforcement officers would still investigate those 

specialized situations where federal law would apply anywhere (bank robberies, interstate 

crimes, mail fraud etc.). 

D - Court systems. 

Under current laws, felony level crimes must be prosecuted by federal prosecutors in 

federal court.  This system is simply not working.  According to Golden (2012) federal 

prosecutors decline to prosecute on average half of the crimes committed on reservations that are 

subject to federal jurisdiction.  For whatever reason, there is a real or perceived reluctance of 



22 

 

federal prosecutors to prosecute crime on Indian reservations.  Holcomb (1999) argues that 

federal prosecutors don’t have the resources to prosecute misdemeanor cases. 

Declined prosecution can affect law enforcement officers.  Kronk (2006) points out that 

some believe that lax law enforcement in Indian Country is due to prosecutors’ “lack of interest” 

(p. 1258) in prosecuting these crimes.  As discussed in the introduction, in conversations this 

author had with BIA and tribal officers on the Spirit Lake Indian Reservation, they expressed 

difficulty in getting federal prosecutors to take their cases.  Because of this they are forced to 

make any number of crimes fit into the limited number of misdemeanor level tribal laws 

available. 

The current recommendations would take criminal cases on reservations from the federal 

court system and place them in the district court system in North Dakota.  These are 

administered by the county.  The county prosecutors, called states attorneys, are local, as 

opposed to hundreds of miles away, and their job is to prosecute crimes presented to them by 

local law enforcement.  All law enforcement officers, whether sheriff’s deputies, tribal officers 

or highway patrolman would work with the same states attorney office. 

Under the proposed recommendations, tribal courts would still be able to prosecute 

misdemeanor level crimes as they do now.  And, assuming they abide by the same requirements 

as municipal courts, would be able to prosecute non-Indians.  One issue that the current 

recommendations may not fully resolve is that it is not widely accepted that tribal courts fall 

under the full faith and credit clause of 28 U.S.C. 1738 (Leeds, 2000).  Not falling under the full 

faith and credit clause puts in question whether other courts can consider tribal court convictions 

in their sentencing decisions.  This question would require law enforcement and prosecutors to 

determine whether certain crimes and actions, such as no contact orders and impaired driving, 
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should be tried in district court as opposed to tribal court to ensure the convictions would be 

accepted by other jurisdictions. 

Another issue is that tribal courts are not currently, under the ICRA, required to afford 

the 6th Amendment right to counsel to defendants (Robillard, 2013).  Robillard (2013) argues 

that the ICRA should be modified to extend the requirement of counsel to tribal courts.  Making 

the necessary changes would take away the ambiguity about whether or not previous tribal court 

convictions should be accepted in federal and state courts when considering repeat offender 

sentences.  The current recommendations would require tribal courts to abide by the same 

standard as municipal courts. 

There may be some difficulty encouraging tribes to abide by standard court rules, to 

include the sixth amendment.  Leeds (2000) quotes The Honorable Robert Yazzie, former Chief 

Justice of the Navajo Nation Supreme Court: 

“The Indian Civil Rights Act has certain "minimums" you must follow. 

However, when it comes to ideas of due process, which is basic fairness, or equal 

treatment of persons, Indian values most often give far more protections and 

consideration than Anglo values. Too often, it seems that "due process" in non-

Indian court systems means power and money. To Indians, it means respect, 

talking things out, listening to everyone's point of view, and using your values” 

(p. 3). 

 

E – Shortcomings 

The current recommendations are not without shortcomings.  These include sovereignty 

issues, funding, and border regions.  As both Ennis (2009) and Kronk (2006) put in their 

recommendations, tribal sovereignty is very important.  Golden (2012) phrases it very strongly, 

“Tribal sovereignty is essential to the continued existence and well-being of American Indian 

communities” (p. 1041).   
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The recommendations present in this paper do not technically increase tribal sovereignty.  

They do not remove control of their territory by non-tribal governments.  It even goes as far as 

lowering the level of criminal laws being applied on reservations from federal law to state law.  

However, the recommendations do increase practical tribal control over their lands.  Tribal 

police departments would have full authority on reservations, over all crimes and all people.  

They would no longer be precluded from enforcing laws against non-Indians.  Tribes would be 

able to enforce laws in a culturally sensitive manner and would be free to utilize informal social 

control mechanisms (assuming they do not violate criminal laws themselves). 

Another major shortcoming that the current recommendations do not address is funding.  

Tribal police forces are already drastically underfunded.  Waheed (2004), citing the National 

Institute of Justice, reports that tribal police forces have only between 55% and 75% the funding 

as non-Indian communities.  PL280 will not make the situation better.  One of the issues with 

PL280 is that it does not provide for increased funding for law enforcement responsibilities 

assumed by the states (Goldman & Champagne, 2006).  States are unable to recoup the increased 

costs because much tribal land and tribal income is exempt from taxation.  Because the tribes 

would no longer receive funding from the federal government there would be an actual decrease 

of dollars being spent on enforcing laws on Indian reservations.  This would need to be 

addressed prior to implementation of these recommendations. 

A third shortcoming of the current recommendations are that they do not directly address 

reservations that straddle the border with South Dakota.  The biggest potential issue being the 

Standing Rock Sioux Reservation.  Under the current recommendations, only the portions of the 

reservation located in North Dakota would be covered.  The tribal police officers would be able 

to enforce North Dakota law on the north side of the border, but would be restricted to current 
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roles on the south side.  BIA officers would be able to enforce laws south of the border but not 

north. 

One simple solution would be to exclude border reservations from the recommendations.  

This may be the best option for the Lake Traverse Reservation simply because the vast majority 

of it lies in South Dakota.  An ideal, but not realistic solution for the Standing Rock Reservation, 

would be for South Dakota to cede Corson County (and the small portions of Ziebach and 

Dewey counties with reservation land) to North Dakota.  However, again, this is not realistic.  A 

possible way to work through this issue would be to increase collaboration between law 

enforcement agencies.  Collaboration would benefit all situations, regardless of whether it is a 

border reservation, and would benefit Indian Country law enforcement even if the current 

recommendations were not put into action. 

F - Collaboration 

Tribal police chief Falk (2006) said jurisdictional “squabbles” are alleviated by having 

his officers state certified (in Wisconsin) and having all of his officers deputized by the county.  

This cross-deputation allows officers of one agency to enforce laws that fall under the 

jurisdiction of another by essentially giving them the same powers of both agencies.  This would 

work under the current recommendations, which actually includes all tribal officers being state 

certified.  Sheriff’s deputies would already have jurisdiction on the reservation as it is in their 

county.  The local sheriff would be able to deputize the tribal officers allowing them to enforce 

laws in areas of the county not under tribal jurisdiction. 

Major changes to law need not be present for collaboration to be a benefit.  The Washoe 

Tribe of California and Nevada has entered into a law enforcement aid agreement with two 

agencies in Nevada which allows them to investigate methamphetamine related crimes in the 
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same territory (Kronk and Thompson, 2007).  Collaboration also improved regions of Arizona 

where multiple agencies came together to combat methamphetamine (Kronk, 2006). 

V - Summary and Conclusions 

The current state of criminal jurisdiction on Indian reservations is very confusing, by 

making it unclear which agency has jurisdiction over an individual, or crime.  This uncertainty, 

combined with other practical jurisdictional issues, has played a part in the high crime and 

victimization rates among Native Americans.  Unfortunately there is not a simple or 

unanimously accepted solution.  The presented recommendations address some of the issues, 

improve some, and do not solve others. 

By North Dakota becoming a PL280 state, with the state taking over criminal jurisdiction 

on Indian reservations within the state, most of the jurisdictional confusion would be eliminated.  

It would limit the geographical obstacles by placing courts and prosecutors within a reasonable 

distance.  By creating the new chapters in North Dakota state law, tribal governments would gain 

greater control over law enforcement on their lands.  Tribal officers would be able to enforce all 

laws against all people.  Tribal courts would also be able to prosecute non-Indians, albeit only up 

to a misdemeanor level. 

While tribes would have much more practical control over criminal justice on their lands, 

true tribal sovereignty is not increased.  The changes actually erode tribal sovereignty in a way, 

by placing tribes under the jurisdiction of the state as opposed to the federal government.  

Funding loss by the implementation of PL280 is also not addressed.  No solution is perfect, but 

the presented recommendations would go a long way towards reducing jurisdictional confusion, 

place much more control over criminal justice in the hands of tribal governments, and increase 

safety on Indian reservations.   
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