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Kyle Moerchen, while working in the archives processing a probate collection, 

noticed inequalities between how men’s and women’s estates were distributed. He 
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and was inducted in Phi Alpha Theta in spring 2012. He plans to go to graduate school 
to pursue a Ph.D. in history.
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University of Minnesota. Her current research explores how the science of eugenics 
was used to re-conceptualize romantic love, reproduction, and marriage in early  
twentieth-century America.

Abstract
During the first wave feminist movement, women in Wisconsin gained many rights, 

making them more equal to men. However, one area in which they did not become 
more equal with men was inheritance rights. When husbands and wives died without 
a will, their estates were distributed according to the state’s dower and curtesy laws. 
These laws allowed a husband to inherit more of his wife’s estate than she could of his. 
Although by 1921 women in Wisconsin gained the right to vote and the state was the 
first to pass an Equal Rights Law, inheritance laws remained unchanged despite the 
campaigning of a few who saw dower and curtesy laws as an injustice.

Methodology
While I was processing a probate collection at my work-study job in the  

UW Oshkosh Archives and Area Research Center, I noticed gender inequalities in 
inheritance laws. My research started by looking up Wisconsin inheritance statutes 
during the Progressive Era, which was the same time period as the collection I was 
processing. As I learned more about the history of dower laws, I found a newspaper 
article about an unsuccessful attempt by State Senator Theodore Benfey to repeal them. 
Further digging in the newspaper databases revealed a few other failed attempts. The 
first step was to locate the bills themselves. 

This was a challenge because bills that do not pass in the Wisconsin legislature are 
only referred to by bill numbers in the legislature’s journals. Thankfully, I was able to 
find an index to the legislature’s bills at the Wisconsin Historical Society. Then, I began 
to research the larger social context of the Wisconsin women’s rights movement. I read 
Theodora Youman’s articles and her correspondence to understand why the Benfey Bill 
failed to gain support from Wisconsin feminists. 

I also looked into the Wisconsin Federation of Women’s Clubs minutes and 
scrapbooks to see if women were talking about these bills at their annual convention. 
I could not find any evidence that they had talked about the Benfey Bills; they were 
focused on the campaigns for suffrage and then the Equal Rights Law. Knowing that if 
these bills had passed they would have bettered widows in need, I decided to check the 
Winnebago County probate records. 
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To do this I first identified dower cases in the years 1917–1919 using the Oshkosh 
Daily Northwestern. From this I compiled a list of the deceased husbands, and took 
this to the Winnebago County Probate Office. The probate records were valuable to this 
paper because they showed why dower law should have been enacted sooner than the 
1980s. This paper is a blend of online sources, primary sources, and local government 
sources. Blending these sources together, I was able to tell the story about why these 
bills failed to pass, and the consequences of the bills’ failure to pass. 

Introduction
“Imagine if you have made no Will, your estate coming suddenly and without 

forewarning into the hands of your heirs. Imagine it apportioned according to the 
inflexible rules of law—your wife her dower interest, the remainder partitioned and 
distributed forthwith among your heirs.”1 This 1918 advertisement was placed in the 
Oshkosh Northwestern to encourage husbands to have wills drawn up and executed by 
the Oshkosh Savings and Trust Company. The Oshkosh Savings and Trust Company’s 
argument preyed on a husband’s duty to provide for his wife. The advertisement’s 
intent was to convince men that the best way to provide for their widows and heirs 
would be to have a will drawn up rather than force their wives and heirs to be subjected 
to the dower laws of Wisconsin. Dower laws were used in the absence of a will, and 
under Wisconsin’s dower laws a widow could only inherit one-third of her husband’s 
estate’s income. Curtesy laws, the male counterpart to dower laws, were also used in 
the absence of a will and allowed the husband to inherit all of his wife’s estate and 
personal property. These laws remained in effect for most of the twentieth century and 
it was not until the Wisconsin Marital Property Act of 1984 passed that husband and 
wife were made equal heirs.

However, twice during the Progressive Era Wisconsin state senator Theodore 
Benfey had attempted to abolish dower and curtesy laws. Benfey proposed the bills 
in 1917 and 1919, and they would have made husbands and wives equal heirs, but 
the bills were proposed at a time when women were not thought of as equals to 
men. Feminists were campaigning for the right to vote, but after suffrage was passed 
feminists began to differ on the idea of equality. There were feminists who wanted to 
maintain traditional protections under the law, and those who wanted to be completely 
equal with men. In 1921, while the Equal Rights Law was being debated in the state 
legislature, Assemblyman Thomas Sullivan sought to deter it by reintroducing the 1919 
Benfey Bill. The Sullivan Bill was not a serious attempt to abolish dower and curtesy 
laws, although it was based on the 1919 Benfey Bill. Sullivan’s bill was branded as 
“dower rights for husbands.” This rebranding of the 1919 Benfey Bill ensured that 
feminists would not support this last attempt during the Progressive Era to reform 
dower and curtesy laws. This paper explores how the conflicting views of equality 
during the Progressive Era prevented the abolition of dower and curtesy laws. 

Suffrage First
Wisconsin’s feminists’ first objective during the Progressive Era was to win the 

right to vote, also known as suffrage. Feminists recognized other inequalities that 
women faced under the law, such as dower and curtesy, but they felt that once suffrage 
was won they could focus their energies on these other inequalities. After women 
gained the right of suffrage, feminists campaigned for an equal rights law. 

Some feminists thought that women should keep special rights that were afforded 
to them under the statutes of the time period, while other feminists wanted women to 
be completely equal to men. When Wisconsin passed the Equal Rights Law in 1921, 
the law was a compromise between equality and women’s special protections. The law 
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guaranteed the freedom of contract, choice of residence for voting, jury duty, holding 
and conveying property, and made women guardians of their children.2 The law also 
guaranteed that the courts of Wisconsin would include the feminine gender in all laws 
that were written only in the masculine gender, unless doing so would strip women 
of their special protections.3 Thus the Equal Rights Law still did not make women 
completely equal to men. Award-winning author and Progressive activist Zona Gale 
once spoke on the imperfections of the law, but she supported the law’s passage. She 
said, “We know that it [the Equal Rights Law] must be followed by specific legislation 
in those instances—and many may arise—in which the issues are not clear. But we 
hold that a foundation is necessary on which to build, for the guidance of future 
legislation.”4 The problem with further reform was the Equal Rights Law left it up 
to the courts rather than the legislature appointing a reviser’s commission to look 
for gender inequalities. The Equal Rights Law was essentially powerless to change 
common law inequalities like dower and curtesy unless women challenged these 
inequalities in court. The Equal Rights Law continued to split the Wisconsin feminist 
movement and created conflict about how the people of Wisconsin viewed women. 

The Equal Rights Law and some dower reforms after 1921 satisfied some 
Wisconsin feminists. Others, like Theodora Youmans, a major leader in the campaigns 
for suffrage and the Equal Rights Law, saw women as equals and thought that dower 
reform was needed if women were truly to be considered equal to men. Wisconsinites’ 
views on women changed after the passage of the Equal Rights Law, and many 
Wisconsinites began to see women as equal contributors to the marriage. These 
changing views caused a conflict among those who thought dower and curtesy should 
be abolished because women were equal contributors to the estate, those who did not 
want to give up women’s special protections, and yet another group who thought that 
women were not equal to men and tried to spite women by arguing that men should 
have the same special protections as women. 

Dower Law in Wisconsin
The dower and curtesy laws have a long history in Wisconsin. Dower and curtesy 

were based on English common law, and were established in Wisconsin as early as 
the ordinance of 1787.5 Dower laws changed over time, and by 1917 the dower law 
provided a one-third share of the income of the deceased husband’s estate to the 
widow.6 This meant that wives were only entitled to one-third of the incomes of the 
land. For example, if a husband’s estate generated $3,000 of income that year the 
widow was entitled to $1,000. Widows received only a child’s share of the personal 
property, which meant that the widow and her children had to share the personal 
property equally with each other. Thus if there were four children and the widow, 
each one would have been entitled to one-fifth of the personal property. Although the 
homestead descended to the children, the widow had a life interest in the homestead 
and was allowed to stay there until she remarried.7 Before the widow was allowed 
her dower she had to go to probate court, where the estate was distributed, and it was 
during the probate proceedings that the widow claimed her dower rights. The probate 
process could be long, and so during the probate proceedings the widow was allowed 
to petition the court for an allowance so that she could support herself. The allowance 
came from the personal property of the estate and was paid monthly. Widows also 
inherited the apparel and personal effects of her husband, family photographs not 
specifically bequeathed to others, and the household furniture. The furniture was not to 
exceed more than $250, and she was allowed to select personal property not exceeding 
$200.8  The only way a widow could inherit the entire estate was if the residual, the 
money left over after all the funeral expenses and claims against the estate were paid, 
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was less than $150.9 Dower was different than curtesy and allowed the widow only a 
small portion of the estate.

Curtesy laws were more “absorbing” because the husband could inherit a greater 
proportion of his wife’s estate than she could of his, wrote Youmans, in an article 
describing the differences between dower and curtesy.10 The widowers, husbands who 
survived their wives, inherited all of the personal property, even if there were children 
from a previous marriage. A widower also inherited all of the income generated by 
his deceased wife’s real estate, unless the deceased wife had children from a previous 
marriage.11 The children could not be denied their share of their mother’s estate and the 
estate was distributed equally among the heirs.12 Thus, if there were three children from 
his wife’s first marriage then the widower would only get a one-fourth share of his 
wife’s estate. Despite the rule about children from a previous marriage, the husband in 
most cases could inherit more of his wife’s estate than she could of his. 

Another important difference was who could disinherit whom. Wives could 
disinherit their husbands, but husbands could not disinherit their wives. Even if a 
man tried to write his wife out of his will, she could invoke her dower rights and was 
guaranteed a share of the estate.13 This was a protection for wives, so that a wife always 
had some money to support herself after her husband died. Many women during this 
time stayed at home to raise their children and performed all the domestic tasks. Thus 
their inheritance was the only means that widows had to support themselves, and this 
was why women could not be disinherited. A widow’s support was supposed to come 
from her husband’s estate.

The laws were written in a way that protected the ideas of coverture, the legal 
doctrine where a woman lost individual rights upon her marriage, and the separate 
spheres ideology, the idea that men controlled the public sphere and women controlled 
the domestic sphere. The husband was legally considered the provider and it was his 
duty to his wife to be able to financially support her. He was also considered the legal 
head of the household and he alone spoke for the family in politics. The wife was 
supposed to stay at home and control the private sphere, which included raising the 
children and many other domestic tasks. When a woman married she became a femme 
covert and gave up many of the rights that she had as a single woman.14 When she 
legally became a femme covert, her separate estate was merged with her husband’s 
estate. If a woman had worked prior to the marriage she was expected to give up her 
job to take on her new roles as wife and mother. 

Although these ideologies were not a reality in all households, many families 
strived to live up to them as best they could, and these ideologies were society’s 
expectations for both men and women. The separate spheres ideology was a middle-
class expectation, and it was not in practice in every household. However, the ideology 
influenced how gender roles were defined in this era. It also influenced state lawmakers 
when considering many reforms, such as dower and curtesy reform. Though these 
ideologies began to erode during the early twentieth century they still influenced 
how people thought. Widows did not fit the mold of either the separate spheres or the 
coverture ideologies.

Widows posed a legal problem, and legislators often struggled with how a man’s 
estate should support his wife. Historian Ariela Dubler said widows of the time period 
were in the “shadows of marriage” because they were no longer femme covert, but 
they had once been femme covert.15 She argued that a widow’s dower was deemed 
necessary because it allowed the husband’s estate to provide for the widow.16 However, 
dower laws were written in a way that provided most of the estate to the children, not 
the widow. Some men were worried that if their wives inherited most of the estate, their 
widows would use their inheritance to start a new family with another man. The dower 
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laws were written in a way that protected the man’s estate more than his wife. Dower 
served as a way for a man to keep his traditional role of provider, but also allowed a 
man’s wealth to stay with his family. Dower and curtesy laws may have been the law 
for distributing an estate without a will in Wisconsin, but dower and curtesy laws were 
not the law in every state.

Many states in the West had a fairer set of inheritance laws if the spouse died 
without a will; the western states used community property laws as their inheritance 
laws. During the early twentieth century surviving spouses in community property 
states were treated as equal heirs and in most of these states the surviving spouse 
inherited one-third of the entire estate rather than one-third of the estate’s income.17 
The eastern United States modeled its dower and curtesy laws on English common law, 
but in the western United States community property laws were based on French and 
Spanish civil law.18 Law professor Caroline Newcombe argued, in her article about the 
origins of community property law in California, that community property recognized 
the contributions of the wife better than dower and curtesy.19 She also argued that 
community property laws were fairer because they did not punish the spouse who 
earned less, which in most cases during this time period was the wife.20 Dower laws 
did punish the wife for making less, even though dower was supposed to have provided 
for the widow after the husband’s death. Dower and curtesy laws versus community 
property laws were hard to differentiate for people during the early twentieth century.

Many people in Wisconsin were confused about which was better for women. Some 
of the confusion was due to misleading articles, such as one written in the Milwaukee 
Freepress in 1911. The Freepress argued that women in Wisconsin were better off 
than women in Colorado because Colorado women had no dower rights.21 Though 
Colorado women did not have dower rights, they had community property rights, 
a fact that the Freepress did not explain. Under the community property rights of 
Colorado, women inherited half of the estate.22 Another difference between Colorado 
and Wisconsin inheritance laws was that in Colorado neither husband nor wife could 
cut each other out of their wills.23 In Wisconsin a wife could cut her husband out of her 
will. The Freepress tried to mislead the public because it wanted women in Wisconsin 
to think that if women won the right of suffrage they would lose their dower rights and 
be worse off, but their argument did not go unnoticed by Theodora Youmans.24 She 
wrote an article in the Waukesha Freeman and explained that after suffrage Colorado 
women’s community property rights further improved, and she also thought that 
“Wisconsin women would not perhaps lose very much if they should trade off their 
valued dower right for this arrangement.”25 Wisconsin women saw their dower right as 
an important property right, and Wisconsin had a long tradition of progressive married 
women’s property rights.

Attempts to Reform Dower
During the latter half of the nineteenth century, Wisconsin women gained many 

property rights that allowed them to have their own separate estate and were supposed 
to give them control over that estate.26 When these bills were debated, state legislators 
who did not support these bills often added needless amendments.27 One such 
amendment proposed to change the title of the bill to “A bill to authorize married 
women to wear their husband’s unmentionables.”28 Despite this and other laws passed 
during this time period that were supposed to allow women control of their separate 
estate, the courts often interpreted the laws narrowly, and thus men still had control 
over much of their wives’ assets.29 During the debate around these laws dower and 
curtesy remained mostly unchanged, though they were altered slightly from their 
original common law forms into the forms described before. As the twentieth century 
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dawned, the issue of property rights of married women became less important and 
women began campaigning for suffrage.

During the early twentieth century Wisconsin women became active campaigners 
for their political rights. Suffrage was their major objective, and women did not 
campaign as much for other issues. Though other inequalities were important to 
feminist groups, they chose to focus on suffrage first because if they won suffrage, 
then women could use their votes to elect politicians who would be sympathetic to 
reforming those other important issues. Despite their efforts, suffrage was never  
realized at the state level, and Wisconsin women could not vote until the Nineteenth 
Amendment to the Constitution was ratified. However, the 1915 Wisconsin Legislature 
introduced a bill that involved both dower reform and suffrage. Assemblyman W.C. 
Bradley wrote a bill that would have put the question of women’s suffrage to a 
referendum vote.30 Similar to some of the struggles of the women’s married property 
acts, needless and sarcastic amendments were added onto suffrage bills, and during the 
debate of the Bradley Bill one such amendment was brought forth by Assemblyman 
Charles Budlong.31 Budlong was afraid that if women received the vote they would 
enact a prohibition law in Wisconsin. To prevent the referendum from passing he 
proposed an amendment that would have abolished dower, but his amendment did 
not provide a plan for inheritance if a husband died without a will.32 Budlong hoped 
that his amendment would upset women by taking their dower rights away without 
replacing dower with something more fair.33 Budlong also hoped that his amendment 
would ensure a “no” vote if the referendum passed the legislature. He thought that 
husbands would be forced to vote “no” on principle; he had counted on a man’s role as 
provider to ensure that many men would not support the referendum.34 The Budlong 
Amendment did not go unnoticed by those who supported suffrage.

Suffrage supporters, including both feminists and legislators, were outraged by the 
Budlong Amendment because they felt that it was unfair to have anything but suffrage 
on a suffrage referendum. Feminist suffrage leaders also felt that the amendment was 
unfair because it took dower away without replacing it with a better alternative.35 
Suffragists Theodora Youmans and Jessie Jack Hooper, as well as Assemblyman 
Bradley, condemned the amendment at the bill’s hearing.36 Youmans, Hooper, 
and Sullivan knew that the amendment’s purpose was to ensure that the suffrage 
referendum would fail. Youmans also made it clear that suffrage came first when she 
said:

We look forward to the changing of the dower right, but we don’t 
want the provision for that change made tail to an alien kite, the 
hurdle over which racers jump. We want woman suffrage to go be-
fore the legislature and before the people in a way that is not fogged 
by another issue. When it goes to the voters we want it in this form. 
“Do you or do you not want your Wisconsin women to vote?”37

Youmans was not alone in supporting this suffrage-first attitude. Hooper said “it [the 
Budlong Amendment] doesn’t belong there [the suffrage referendum].”38 

Bradley had different reasons for opposing the Budlong Amendment. Bradley 
thought if dower was abolished something should take the place of dower because 
otherwise women were not being recognized for their contributions.39 At the bill’s 
hearing Bradley argued, “Country women and village women contribute as much 
toward the wealth of their husbands by their work as the man himself does.”40 Bradley 
also thought that because women contributed to their husbands’ estates, they should be 
entitled to more than they received under the dower laws. Bradley demonstrated this 
when he said, “the dowry right is an inadequate return to a woman for the work she 
has done toward accumulating the property and estate of her husband, and it should 
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not be taken away from her until a more fair measure is substituted.”41 Even before 
the Benfey Bill was proposed, there were people in the state who recognized the 
inequalities of dower and curtesy. Bradley did not offer a solution to the problem, and 
feminists did not choose to make dower reform a priority. Suffrage had to come first, 
and then feminists could focus on other inequalities. There were women’s groups that 
made other issues a priority, but dower was not one of them.

The Wisconsin Federation of Women’s Clubs (WFWC) was one of these groups 
that made other issues important. Between the years of 1915 and 1921 the WFWC did 
not just support suffrage, but also issues such as the eight-hour workday for women, 
unemployment insurance, uniform marriage and divorce laws, and better/uniform 
illegitimate child laws.42 The WFWC held annual meetings in the spring and it picked 
different host cities every year. When the WFWC held meetings, it published articles 
in the local papers and either favored or condemned certain bills regarding issues that 
mattered to the WFWC.43 In this way the WFWC raised awareness of these issues 
and published its opinion on certain pieces of legislation. The WFWC never made it 
a priority to discuss dower reform during its meetings, and never published articles 
on the 1915 Budlong Amendment, the 1917 or the 1919 Benfey Bills, or the 1921 
Sullivan Bill.44 One reason why the WFWC did not talk about the Benfey Bills was 
because the bills were introduced during World War I, and the WFWC was focused on 
supporting the war effort. There were people such as Mrs. Louis Kahlenberg, head of 
the WFWC’s legislative committee, who appeared in support of the 1917 Benfey Bill’s 
hearing, but club members never discussed the Benfey Bills at the annual meeting.45

The Benfey Bills were the only attempts to abolish dower and curtesy laws and to 
replace them with a more fair inheritance law. The bills were considered revolutionary 
for the time period because they would have made husbands and wives equal heirs at 
a time when women were struggling to be considered equals in marriage and politics. 
The 1917 bill was the most comprehensive bill of the three. It would have allowed the 
surviving spouse one-third of the entire estate. Also, if the estate was less than $3,000 
the surviving spouse would have inherited the entire estate.46 A strong supporter of 
the bill, Judge Emil Baensch of Manitowoc, believed that allowing a small estate to 
descend entirely to the surviving spouse was one of the most important parts of the 
bill because “if these [children] be young, parental love is a better protection than 
statutory regulations. If they be mature, they can take care of themselves.”47 Whether 
women worked outside of the home or not, men like Baensch and Benfey thought 
that women should be equal heirs because of their contributions to their husbands’ 
estates. The bill was drawn up by the Legislative Reference Bureau and contained 
modern language, which reflected some of the changing attitudes toward women. All 
common law references to dower and curtesy were changed to “his/her share” and 
the term “surviving spouse” began to replace widow and widower.48 Baensch, when 
campaigning for dower and curtesy reforms in the 1920s, often called the 1917 bill 
“too radical for its time.”49 The bill received little attention from the press and because 
it gained little support, Benfey subsequently recalled it with unanimous consent by his 
fellow committee members. Not every state senator saw women in the same light as 
Baensch and Benfey.

The defeat of the 1917 bill did not stop Benfey from introducing another bill in 
1919 that also would have abolished dower and curtesy. Benfey was an important 
state senator during the 1919 session of the senate; he was the chair of the Judiciary 
Committee. He had shortened the bill to two pages, but it retained many of the 
elements of the 1917 bill. The revised bill still gave one-third of the entire estate to 
the surviving spouse, but one important difference was that the 1919 version did not 
give small estates to the surviving spouse.50 The bill did have a provision that would 
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have barred a woman from her dower rights if she had lived away from her husband 
for a year. There was fear in the state that an estranged spouse could come back and 
claim her dower rights because of a 1918 Wisconsin Supreme Court decision.51 Naomi 
Davis had married Levi Davis, but she had left him for another man.52 However, when 
Levi died Naomi came back for her dower. At first she was denied her dower on the 
basis of adultery, but on appeal the court ruled that she could not be denied her dower 
right because the couple had not been legally divorced.53  The Supreme Court upheld 
the lower court’s appeal.54 Despite this concession the 1919 bill was short-lived, like 
the 1917 bill, and received little press attention. This was Benfey’s last attempt to pass 
dower reform, although he did serve a third term in the Senate.

While Benfey tried to abolish dower in 1917 and 1919, his fellow legislators were 
not ready to view women as equal contributors. Some may have supported the Benfey 
Bills, but neither bill was able to make it out of committee. Many state legislators of 
1917–1919 were not progressive when it came to women’s rights. These legislators had 
not passed suffrage, and did not view women as equal under the law. After the federal 
amendment gave women the right to vote, state legislators began to change their 
position on women’s equality. Many legislators began to think that women should be 
treated as equals under the law, but other legislators, even after suffrage passed, were 
not ready to view women as equals.

While Benfey did not reintroduce a bill to abolish dower and curtesy, in 1921 
Assemblyman Thomas Sullivan reintroduced the 1919 Benfey Bill. The bill was 
unchanged from its 1919 form, but during the debate in committee an amendment 
was proposed. The amendment dealt with the descent of the homestead and how 
property should descend after a divorce.55 While the bill was being debated in the 
legislature it was dubbed “Dower Rights for Husbands” and “A Suffrage Bill with a 
Reverse Twist.”56 The press was paying attention to the Sullivan Bill because it was 
the antithesis of the Equal Rights Law that was being debated at the same time in the 
legislature. Many legislators were uncomfortable with the rights that women were 
gaining and felt that if women truly wanted to be equal, men should be allowed to have 
the same protections under the law that women had. The legislators who thought this 
were upset because women could write men out of their wills, but men could not do 
the same. These legislators thought women only wanted to change the laws that would 
benefit women, but not help men achieve some of the special protections that only 
women enjoyed. 

Those who supported the 1921 Sullivan Bill used this bill to spite the equal rights 
movement. An editorial in the Racine Journal-News reflected this: 

Now a bill is up at Madison to give the men the same dower rights in 
the estates of their wives, [which] these [wives] enjoy in the estates 
of their husbands. As women are now on the same political equality 
as the men, the reasoning seems valid. Perhaps the dear women took 
on more than they knew when they assumed the suffrage.57 

Some legislators felt traditional powers that they had as husbands were eroding away 
because women had won suffrage and now were campaigning for an equal rights law. 
Some of these legislators, like Sullivan, wanted to make sure that men would also 
benefit from the equal rights movement.

Sullivan thought that men should have the same special protections as women: “We 
have passed laws to protect the parks and the game and the fish, but forgot to protect 
husbands.”58 Sullivan was insulted that many women were arguing for equal rights, 
but did not want to give up women’s special protections. The Equal Rights Law left 
women’s special protections, but did not extend those protections to men. Sullivan and 
men like him thought that if women wanted equality they should have to give up their 
special protections or should help men gain these special protections.
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The Sullivan Bill did not pass, but in 1921 dower reform did happen. State Senator 
Henry Huber introduced a bill that changed dower to mean one-third of the entire 
estate.59 This was a good thing for women, but the bill did not bring with it the notion 
of equality that was important to people like Youmans and Baensch. Small reforms, 
like the Huber Bill, were the only type of reform that could pass with such a conflict 
over the context of dower and curtesy reform. Although the Sullivan Bill was the same 
bill as the 1919 bill, feminists who supported complete equality could not rally around 
the bill because it was considered “dower rights for husbands.” Another factor was 
that men like Sullivan were not yet ready to recognize women as equal contributors; 
they were angry because they felt that if women wanted to be equals then they should 
be treated the same as men or men should be granted some of women’s special 
protections.

People like Youmans thought that dower should be abolished because they viewed 
women as equals to men. Youmans argued that women no longer needed dower as 
a protection because women were now capable enough to support themselves and 
manage the estate. In the Waukesha Freeman she wrote, “The widow’s dower perhaps 
was originally designed for the protection of women although there is certainly reason 
for thinking that the rights or the welfare of women was not very important in the 
minds of men in those long-ago days, and that the dower of widows was designed quite 
as much to protect society as it was to protect individuals.”60 As a protection to society, 
dower greatly reduced government aid to widows. Another expectation of dower laws 
was that they would provide enough support so that the widow could stay home and 
raise any minor children she still had living with her. Although the Huber Bill allowed 
widows to inherit more money, that still did not pacify Youmans and others like her.

Youmans believed that dower laws should be abolished because the dower laws 
were representative of a time when women were not viewed as equal contributors to 
the marriage. She wrote that “the widow’s dower belongs to a state of society where 
women were regarded as incompetent, unable to take charge of property, and [viewed] 
as dependents. We do not now believe that women lack the especial kind of brains 
necessary to manage [their own] business affairs.”61 When suffrage and the Equal 
Rights Law passed, it was inevitable that society’s views on women would change. 
Historian Nancy Cott concluded that after the passage of suffrage “marriage was more 
of a partnership because women had equal political power and more women were 
employed than before.”62 As marriage became more of a partnership, Youmans thought 
dower was no longer a satisfactory return on a woman’s contributions to the estate.

Judge Baensch also wanted to see men and women become equal heirs, but thought 
women were not doing enough campaigning to abolish dower and curtesy. Baensch 
was also upset that since the Benfey Bills had been proposed, Pennsylvania, Rhode 
Island, and West Virginia had abolished dower and curtesy, and Wisconsin was one of 
12 remaining states that still had dower and curtesy.63 Baensch was hopeful, because 
of all the recent political equality that women had attained, that soon men and women 
would be equal heirs. 

As we look back at the rapid strides made within the last few years 
we feel encouraged that soon we will reach the ultimate goal, when 
husband and wife will be treated equally, when each will receive an 
equal share of the other’s property and incidentally, that is in case of 
a small estate, all of it will go to the surviving husband or wife, even 
if there be children, surviving.64 

Baensch thought that women needed to make this a priority. A magazine editor said 
of Baensch that he “dwells upon the fact that while women in this country have been 
zealous in securing political rights they have given little attention to securing a more 
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liberal and just interpretation of property rights for women under the law governing 
descent of property and inheritance.”65 Baensch thought that women should continue 
to push for dower and curtesy reform because it was important not only to women, but 
also to men. He thought “‘my fair lady’ is in honor bound to help along the movement 
to give her husband the same rights of inheritance in her estate that she has in his.”66 
His views differed greatly from Sullivan and slightly from Youmans. He thought that 
women should be equal heirs because of women’s contributions to the estate, but 
women needed to campaign for an equal heirs law.

Baensch had seen the inequalities of dower and curtesy as a judge and president of 
the Wisconsin Eastern Trustee Company, a company that helped administer estates in 
probate court. He saw how unfair it was that a surviving spouse, especially widows, 
did not inherit the entire estate when it was small. Baensch thought that small estates 
should descend entirely to the surviving spouse because if the children were grown 
they could support themselves, and if the children were still minors it would have been 
easier for their surviving parent to make decisions if that parent was in charge of the 
entire estate. 

The probate process was a major inconvenience to the surviving spouse. Although 
in most cases the surviving spouse was the child’s legal guardian, he or she would have 
to go to court every year to provide documentation on how he or she had spent the 
child’s share of the estate. If there were multiple children he or she had to give separate 
accounts for each child. This was to protect the children from spendthrift guardians but 
it was a humiliating inconvenience to the surviving parent. A widowed mother already 
had to struggle to support her children because she probably did not have a job and she 
only inherited one-third of the estate. Having to keep careful accounts and appear in 
court with these accounts took up a widowed mother’s valuable time, and it may have 
compromised her ability to make decisions quickly for her children.

The debate over these laws affected people in the real world. Widows whose 
husbands died and suddenly left them without a source of income only had their dower 
rights to support themselves. All three of the bills would have provided a great deal 
more to widows and widowers, especially the 1917 Benfey Bill with its provision on 
small estates descending entirely to the surviving spouse. Wisconsin widows were 
forced to face hardships because these laws did not pass. Although women had gained 
many political rights making them more equal to men, widows did not receive the 
recognition of equal contributors and heirs of their husbands’ estates. Thus a void 
had been created by both state legislators and husbands who did not make a will. 
Sometimes children filled the void and chose to give their inheritance to support their 
mothers, and other times they kept their inheritances leaving their mother only her 
dower right.

Consequences of Inaction
A Winnebago County widow, Jennie Moran, was one such widow whose children 

filled that void and gave their inheritance to their mother.67 Jennie’s husband, Edward, 
had died in 1917. His estate was fairly sizable: $2,900 in real estate and $11,900 
in personal property. Edward had left no will, and thus the estate would have been 
distributed by the dower laws, but Jennie’s children decided they would transfer most 
of the estate over to Jennie. All of Jennie’s children were grown and could support 
themselves, and they felt that they should support their mother by giving her their 
inheritance. In the legal agreement drafted by their lawyer, the children transferred 
all the personal property over to their mother for $1 except their brother Roy who 
still inherited $1,000. The agreement stated that the children did this “in justice of 
our mother and for the purposes of expediting the settlement of the estate of the said 



Page 62 Oshkosh Scholar

deceased, as well as protecting the said mother. . . .”68 The children also agreed to let 
Jennie inherit some of the real estate directly rather than the income of the real estate. 
Other widows in Winnebago County did not receive such a favorable agreement with 
their children, but there were others whose children supported their mothers where the 
legislators and husbands had not.

Bertha Schroeder was a widow whose children did not come to a special agreement 
with their mother. She had two minor children living with her and five other grown 
children.69 The estate was small; the real estate was $1,200 and the personal property 
was $2,566.70 The estate was inherited according to the dower laws: each person 
inherited $225 from the personal property and Bertha inherited her one-third of the 
estate’s income. This was a paltry sum for a mother who had raised seven children.

Cases like Bertha’s were why Baensch was so adamant about making husband and 
wife equal heirs. Bertha had contributed in many ways to her husband’s estate, but 
received only a small portion of the wealth that she had helped generate. Had the 1917 
Benfey Bill passed, Bertha would have inherited the entire estate. The residual of the 
estate, which was the amount of money left over after paying the creditors and funeral 
expenses, was $1,880. Thus the estate was under $3,000 and would have descended 
entirely to Bertha. Many other widows would have benefited from the 1917 bill 
because of the small estate provision. Fortunate widows, like Jennie, had children who 
stepped into the role of provider to ensure their mother received a fair share.

Conclusion
The conflicting ideas around how and why dower should have been reformed 

prevented dower reform from happening. During the legislature’s debate on the first 
two Benfey Bills, feminist groups could not campaign for the bills because they had 
neither the political capital nor the time to campaign for them. Although his bills 
had been the most serious of the attempts to make husbands and wives equal heirs, 
feminists put suffrage ahead of many issues including this one. After women won 
suffrage, many legislators were still not ready to view women as equal contributors 
to the marriage. While the Equal Rights Law was being debated, some men wanted 
to maintain their traditional dominant role in the marriage, so to deter the equal rights 
movement Sullivan proposed his “dower rights for husbands” bill. Despite men like 
Sullivan, state lawmakers decided to pass the Equal Rights Law, but the law left many 
questions as to which laws would be reformed. People who wanted more equality, like 
Youmans and Baensch, knew dower and curtesy reform was a major inequality that 
needed to be fixed. However, due to reforms such as the Huber Bill, many women were 
content to maintain their dower right instead of pushing to abolish dower and become 
equal heirs. During this time when Wisconsin was redefining how women should be 
treated, lawmakers and activists missed an opportunity to make husband and wife equal 
heirs.

Even though Wisconsin had a reputation for being a leader during the Progressive 
Era, state lawmakers failed to pass dower and curtesy reform while many other 
common law states achieved dower and curtesy reform. Wisconsin did not abolish 
dower and curtesy until the Wisconsin Marital Property Act of 1984 was signed into 
law. While it may be true that most men made wills and recognized their wives’ 
contributions to their estates, Wisconsin lawmakers did not recognize women’s 
contributions to their husbands’ estates and did not make them equal heirs. More than 
60 years later, women’s contributions were finally recognized and husbands and wives 
were made equal heirs. Second-wave feminists and lawmakers during the late 1970s 
and early 1980s again made Wisconsin a progressive leader, when Wisconsin became 
the first and only state to switch from common law dower and curtesy to community 
property.
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