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LAND REFORM, LAND-USE CHANGES, AND CAPITAL GAINS:

The Philippine Case

by

Duncan A. Harkin*

INTRODUCTION

In his. Independence Day speech, June 12, 1974, Philippine President

Marcos. called for the "democratization of wealth in land" and set forth

several new principles of land policy. The major concerns expressed were

the concentration of wealth and undesirable use patterns that result from

land speculation and the urgent need to orient land policies toward maxi-

mizing, national .development. He called for subjecting all private lands

to land-use planning, which would be enforced.by permits .and by stipula-..

tions on financing. He also called for an end to disposal of public-domain

lands; henceforth their use would be through leasing. This paper shows how

several policies of the agrarian reform are consistent with these princi-

ples and suggests how the limited rights being conferred by the emancipa-

tion patent (land title issued pursuant to the land reform under Presiden-

tial Decree [P.D.] 27) can contribute to the solution of several land-use

problems, including those of urban areas.

THE QUESTION OF CAPITAL GAINS

Under the present land reform program of the Philippine government-

agricultural tenants of rice and corn lands are acquiring limited titles

to the land which they till. The limitation of the titles--designed to
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largely preclude subsequent transfers--is probably necessary to prevent the

reemergence of the tenancy problem through a process of mortgage and fore-

closure even in the presence of energetic programs of supervised credit,

cooperatives, and extension. These programs are aimed at helping the land

reform beneficiary (the new amortizing landowner) to make the most of his

new position in which the annual payment, formerly a rent, has now been

converted into a savings in the form of equity in land. But these programs

cannot guarantee the success of former tenant as an owner-operator, and

limited title helps to assure that tenancy will not reemerge. The limita-

tions on the title also prevent further fragmentation of farm plots into

smaller, less economic units. In the longer run the title limitations may

facilitate consolidation of small farm units into cooperative farms because

the restrictions would appear to largely eliminate the monetization of cap-

ital gains, depending upon how they are to be administered. The expecta-

tion of capital gains could be a major barrier against entering into coop-

erative farming arrangements because they would make it difficult for an

individual to withdraw in order to sell his land.

The limitations of ownership which are contained in the certificate

of land transfer are that the land may be transferred only (1) to one heir

(the land may not be subdivided), or (2) to the government. In addition

to their role in land reform these restrictions appear to prevent the real-

ization of capital gains in land and therefore raise several questions.

What will happen to the capital gains which are a characteristic of the

normal market in land? Will they be eliminated, or merely reappear in some

different form and accrue to someone other than the land reform beneficiary?

If capital gains in land cannot be realized by the beneficiary, what incen-

tive will there be to convert land to nonagricultural uses? How will urban

growth be accommodated?

PROVISION FOR CONWERSION TO URBAN USE

rule adopted as part of the land reform requires a permit from the

Department of Agrarian Reform ifor the conversion of any rice or corn .land

to a nonagricultural .use. This permt system has its origins in the 1963

land reform law, Republic Act 38I44, which also required a permit to change



land in rice or corn production to any other crop or any other land use.

Decisions are made by national-level officials of the DAR on a case-by-case

basis. The administrative guidelines for issuance of permits for land-use

conversion require extensive evaluation of the agricultural productivity,

but little consideration of potential urban values and needs. Of course

both should be considered in order to arrive at sound land-use decisions.
In general, it appears that the permit system is viewed by the DAR primar-

ily as a mechanism to prevent the eviction of agricultural tenants and the

negation of the land- reform. Eviction would enable the landlord to realize

capital gains where there are foreseeable urban- development values. In

eases where the land-use change is authorized the law requires a distur-

bance payment to tenants equal to 5 times the gross annual agricultural

yield, or 50 percent of market value, whichever is greater. If the permit

system is 'not enforced then the full capital gain accrues to the landowner.

Another governmental body with potentially immense importance for both

the land reform and urban development is the Presidential Committee on Ur-

ban Lands, headed 'by General Tobias. This group is charged-with the. task

of identifying lands with potential for urban growth. Oneresult of this

committee's work could conceivably be the exclUsion from the application

of the land reform of all lands so identified. In addition, the DAR has

commissioned the University of the Philippines
t Institute of Planning to

make a study of the urban growth areas in Regions 3 and 4
- (central and part

of southern Luzon--the areas subject to the greatest urbanization) and

their relation to the land reform.

Perhaps the most complete indication of the government's thinkingon

this subject is found in the proposed rules and regulations for the admin-

istration of P.D. 27, as contained in the draft of November 22, 1972. The

President's letter to Secretary Estrella in response to the submission of

the rules for adoption indicates that adoption is to be postponed pending
experience gained in 'the )land-reform pilot areas.* It does not comment on

the content of theproposed 'rules. To date a complete set of rules has not

yet been promulgated but certain elements of the proposed set have been

adopted by administrative orders of various levels.



The proposed rules which treat the question of conversion to nonagri-

cultural uses require that a landlord must petition for conversion within

60 days from the promulgation of the rules. Such a 60-day limit does not

take into account the long-term growth requirements of cities. In the ab-

sence of any stated mechanism to provide for changes in land use over the

long term, we could expect that there woiild be an immediate mass petition-

ing for land-use conversion permits. Any landlord who owned land on which

his expectations of future urban values, discounted to the present, were

greater than the present agricultural values to him could be expected to

apply. The policy already established by Republic Act 3844, which sets

the land-use conversion permit as a continuing requirement, appears to be

a better policy.. .

The proposed rules further state that permits are to be granted by a

committee composed of representatives of the Department of Agrarian Reform,

the Department of Local Government and Community Development, and the Na-

tional Economic Development Authority., However, no criteria or standards

for the decisions of the committee are suggested. Perhaps it is implicit

that such a committee would promulgate its own rules according to the in-

terests and scope of authority of the three bodies represented. Whatever

procedures may be intended for the committee, there are numerous issues...-

that should be addressed and resolved in the form of criteria and standards

before permits are issued. Some are: the relation of permit issuance to

national policies regarding the,growth of cities, the effects of develop-

ment on transportation systems, the maintenance of open space rather than

strip development between population centers, and so forth.

THE POTENTIAL FOR GUIDING URBAN DEVELOPMENT

The sharing of the capital gain between the landlord and tenant, pro-

vided by the disturbance payment, constitutes only a minor departure from
the institution of private property in land insofar as capital gains are

concerned. However, when one reads the restrictions on the certificate of

land transfer, i.e., that the land may be transferred only to one inheritor

or to the government, a much greater departure from freehold title seems to

be implied. Whether or not it was intended when the restrictions were
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included in the land reform-%transfer certificates, the continuation of

these restrictions after land changes from agricultural use to some urban

use would provide a strong tool in the hand of the government for guiding

the course of urban development.

One broad interpretation of the limited titles being given under the

land reform is that the institution of private property in its present form

in the agricultural sector has not-served the Philippines well -because it

has led to alburdensome tenancy-and hence-itis being changed through land

reform. Similarly, private property in land has-led to severe problems in

the urban areas. It has led to strip development which has clogged the

highways;- it has resulted in scattered urban development, with its conse-

quent- higher costs of public services and utilities; it has resulted in a

mix of sometimes incompatible land usesand a lack of usable- open space to

make the cities an attractive place to live. Worst .of all, it has led-to

the situation in Manila where one-third of the city's.population live as

squatters while extensive tracts of lands are held for speculation. One

is led to ask also whether unrestricted freehold titles have served the

nation well in the urban sector and, if not, whether modification of the

institution would not also be desirable, The task force on Human Settle-

ments of the Development Academy of the PhiliPpines has implicitly made a

substantial case for land reform in certain urban areas. President Marcos

indicated concern also for the problems of land speculation and maldistri-

bution .in both urban and rural areas in his Independence Day speech and

indicated that expropriation of land to be used for housing is one of the

public purposes for which the constitutional power of eminent domain can

be used,

Most European nations have already modified the free play of the mar-

ket in land -by adoption of stringent- land-use regulations and in some.

places by the adoption of a special tax on the capital gains: in land which

greatly reduces the incentive to speculate in land values.. The U.S.A. has

been going through a serious reappraisal of the conflict between property.

rights and the public interest, particularly in the urban setting. This

conflict is still largely unresolved.
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In a way, the government of the Philippines cannot avoid consideration

of extending the land-reform title limitations into the urban sector. In

order to prevent subversion of the agricultural land reform it must at

least provide some sort of permit system, such as is now being used, or

such as is contained in the proposed rules for P.D. 27. In considering

this problem it may also consider the broader uses of limited titles.

The problems of a permit system are obvious in.the history of urban

zoning in-the U.S. If the enforcement is lax, it becomes largely ineffec-

tive; if the enforcement is stringent, enormous pressures are generated

that become expressed in corruption. Another problem persists in the per-

mit system in that, because capital gains are realized, land continues to

be a means for the concentration of wealth.. In fact, the enforcement of

land-use regulations has the effect of adding to the value of some lands

while subtracting value from others. It was this undesirable side effect
1

that led England to levy a 90 percent tax on capital gains in land.

An alternative to the permit system exists simply by enforcing the

restrictions that exist in the land-transfer certificate. Urban growth

would be accommodated by transfer of agricultural lands to the government.

Incentive for changing the necessary amount of land to urban uses would be
provided by the government offering a price to the land reform beneficiary

that would be sufficiently attractive to encourage him to sell. If coer-

cion is to be avoided, as it probably should in such cases, the price would

have to be sufficiently higher than the agricultural value to pay the farm-

erts relocation costs. Beyond this, the government might set a schedule

of prices that would be appropriately generous to the former tenants. Af-

ter the government acquired ownership, it could then offer the land for

urban uses through competitive bidding. The government could implement

urban land-use plans and policies through the selection of the lands which
it made available to the private sector. Urban uses could be accommodated

either through leasing or through sale of limited titles. Land-use plans

and policies could be implemented by the conditions of the lease or the

limitations on the titles. Leasing land would have the advantage of

1. This tax was subsequently repealed.
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maintaining more flexibility to recall land back into public uses. Also,

by the periodic renegotiation of lease terms the public could gain a larger

part of the increase in land value that would result from the general de-

velopment of the city and from public investments in infrastructure. •

The mechanics of such a governmental operation might- be handled by an

urban real-estate bureau, Revenues generated in excess of the administra-

tive costs would accrue to the benefit" of the general public instead of to

the few who happened to own the- land under .the old scheme of private prop-

erty in land. More accurately stated, the gains would accrue to the bene.

ficiaries of new government spending made possible by the new revenues, or

to the taxpayers whose taxes would be reduced. In the latter case the ul-

timate beneficiaries would depend upon the progressivity or regressivity

of the taxes replaced by the real-estate revenues.

If the government elected to exercise this control over the course of

urban development,. adequate guidelines for the operation of the real-estate

bureau would have to be developed. Guidelines would have to be set forth

to express the many aspects of national policy that would be able to sub.

stantially control the. amount of land available for urban expansion of some

cities. In its role of generating revenue for the government, the real-

estate bureau might- be tempted to be too restrictive in the supply of land

made available in order to generate monopolistic profits. Too restrictive

a policy could encourage too dense a development within the city, thereby

contributing to undesirable living conditions and to capital gains for the
private landowners in the areas where the government did not own land. The

degree of influence that could be exerted would depend upon the portion of

land- adjacent to the citywhich is titled under the land reform. Control

over the pattern of growth of Manila.would be minimal if it were dependent

only upon the emancipation-patents acquired by government. Influence over

the cities of the Central Luzon rice belt could be substantial. For Manila
additional acquisition by preemption or by eminent domain would be needed

to obtain a satisfactory degree of control.

SIn spite of the difficulties of administering such a major departure

from the past fuict ions of thel national government, the benefits resulting

from a substantial degree of' control over the pattern of urban development



may well be worth the effort. The nature of those benefits would be in:

(1) time-phased development, rather than scattered development, resulting

in lower costs of utilities and public services; (2) less loss of' the ag-

ricultural productivity of the land because little land would be held idle

in speculation, and ability to preserve certain prime agricultural lands
2

entirely from loss to urban uses; (3) implementation of the various as-

pects of urban planning, such as preservation of the traffic capacity of

highways due to-the prevention of strip development, avoidance of conflict-

ing land uses such as location of residential areas adjacent to polluting.

industrial operations, and the - preservation of useful open space; (4) se-

curing for the public, the capital gains that would otherwise accrue to

landowners.

EXTENSION OF THE CONCEPT TO THE PUBLIC-DOMAIN LANDS
There is a similar general question of public policy in the consider-

ation of the application of lAimitedtitles to lands of the public domain.

Should homesteaders and purchasers of public-domain landbe given freehold

titles while at the same time the Iand reform is granting a limited title?
The availability of freehold titles. has contrLbuted to speculation in land

by homesteaders who acquire title and then sell out after the land has ac-

quired value as a result of the growth of'the communities and government
investment in roads and other infrastructure. Ttis alsoconceivable, be-

cause of severe'population pressures, that the existence - of :freehold titles

in public domain lands could result in the reemergence of the tenancy prob-

lem which is now the subject of the land reform, even though tenancy on

land originating from the public is made illegal by PD.,152. President
Marcos hasbegun to move against these problems of the public domain by

calling in his Independence Day SPeech, June 12,i974,- for an end'of dis-

poSals and making future use of the public lands - by lease only.

2.. One long-time resident, Fr. Van der Aar, Pantabangan, Nueva Ecija,
has observed that the great ecological tragedy of- the past , generation was
the denudation of the forest -which hasl €,aused flooding, and the great mis-
take of the next generation may be in permitting good agricultural land to
be built over by cities. .. .. .. ...
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SOME DISADVANTAGES OF LIMITED TITLES

It must be recognized that some land reform beneficiaries may feel

that they are being discriminated against by receiving titles with only

limited rights. If the P.D. 27 formula of 2-1/2 times annual yield is ad-

hered to in setting the amortization payments, this criticism can be coun-

tered by pointing out that he is only paying about 60-70 percent of the

real agricultural value of the land. For a partial payment he is receiving

a partial (limited) title.

However, there is now some question as to what prices land reform ben-

eficiaries are paying for their land and how closely the P.D. 27 formula is

being adhered to. A DAR memorandum of February 26, 19Th, directed tenants

to meet with their landlords to agree upon the price to be paid. As of Au-

gust 1974, DAR has received some 4,000 applications from landlords for com-

pensation. We do not know how the price agreements reached in these cases

compare to the price that the P.D. 27 formula would dictate. One would ex-

pect that the landlord-tenant bargaining would have moved the price away

from the .60-TO percent of agricultural value under P.D. 21 toward the mar-

ket price. That market price would be at least 100 percent of the agricul-

tural use value, and in situations where other use values are greater than

agricultural the market price would be higher.

In cases where tenant and landlord agreed upon a price which reflected

urban or other values greater than the agricultural value, one must wonder

whether the tenant beneficiary would ever be able to rlize the value he

paid. It would depend entirely upon the manner of administration of the

title limitations contained in the emancipation patent. Thus far we have

no indication as to what price the government will pay if that option is

exercised. At a minimum, the uncertainties.should be poihted out to the

tenant before he agrees with his landlord on the price to be paid. Better

yet would be for the government to adopt and publicize specific policies

regarding the implementation of the title restrictions and strict adherence

to the P.D. 27 pricing formula.
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CONCLUSION

The 'advanced development of the economies of most of the western na-

tions, in'which private landownership has generally been a prominent char-

acteristic, appears to stand as strong evidence in favor of freehold titles.

The delegation of the myriad decisions concerning land use to the private

sector appears to have been notably efficient. However, the role of pri-

vate landownership in economic development must be evaluated with regard

to both the technical complexity of advanced economies and the intensity

of land use (which is related to population density). As these two factors

increase through time, the various kinds of friction which result from

largely unfettered private property rights in land become more serious

and less acceptable. For example, the amount of highway and other kinds of

traffic increases with the technical complexity and division of labor in

the economy. As a result, the kinds and arrangement of land uses which

affect the flow of traffic become much more important than in the simpler,

purely agrarian economy. As another example, as population density in- •

creases, the form of housing and method of sewage disposal become greater

concerns for public health. As a result, the landowner is restricted in

the kind of housing he may build. The efficacy of unrestricted private

property rights in land in economic development is not constant through

time. Since the undesirable side effects increase with population density

it may be appropriate to ask whether in a nation with the population den-
sity of the Philippines a substantial departure from freehold title may be

warranted. The limited title provided to the landreform beneficiary.con-

stitutes the beginning of such an institutional change that might well" be

extended to other problem areas.


