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ABSTRACT: Recently many archival repositories have begun or are planning to
copy portions of their holdings on optical disks. This article contends that,
depending upon the copyrighted status of the material, using computer-assisted
reprography might infringe upon the author's copyrights. This interpretation is
based upon an analysis of the provisions of Title 17 of the United States Code,
the legislative and judicial case history of copyrights, and the final report of the
National Commission on New Technological Uses of Copy-righted Works.
Extensive bibliographic citations are provided.

Introduction

Optical disks and the Copyright Act of 1976 seem to have as much in com-
mon as pickled herring and bowling balls. Both exist, but they occupy such sep-
arate spheres that, one might think, never the twain shall meet. Normally, in
fact, that is the case.

But when machine-readable information systems, including optical disks, are
used to store and retrieve copyrighted materials, this technology and the
Copyright Act of 1976 come into sharp conflict.' More than ten years ago, Carol
Risher, director for copyright and new technology for the Association of
American Publishers, stated that the use of optical disk technology "is liable to
infringe on copyright on all counts." 2 According to Risher, violations include
employing the original to make a copy in a different physical form and serving
multiple users with a single optical disk which "will affect the distribution and
display rights as well as the market for a work." 3 The purpose of this paper is to
identify the provisions of the Copyright Act of 1976 that preclude the unrestrict-
ed use of optical disks to store and retrieve archival material and to discuss why
these prohibitions exist.4

The thesis of this paper is that Title 17 of the U.S. Code proscribes transfer-
ring copyrighted materials from hard copy to machine-readable formats unless
the institution doing so either owns the copyright, or has permission from the
owner or owners of the copyright, or if no copyright "attaches" to the material.
Government documents, for example, cannot be copyrighted and therefore may
be recorded on optical disks without infringing upon copyrights. The same is
true of materials on which the copyright has expired as is often the case with
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"brittle books." Using computer-assisted reprography is not unlawful, but
whether that technology can be used legally depends upon the copyright status
of the material.

Since the mid-1980s a number of archival repositories have begun projects to
transfer portions of their holdings to machine-readable formats, including
optical disks. The National Archives' Optical Digital Image Storage System
(ODISS) is one of the earliest and best-known of these initiatives.' Some state
archives, including New York, Kentucky, Indiana, and Virginia, are planning or
beginning to use optical disks or video disks to store and retrieve some of their
holdings.6 The Library of Congress and universities including Cornell, Harvard,
Pennsylvania State, Princeton, Yale, Columbia, and Syracuse have begun simi-
lar projects.'

The reports of two of these programs indicate that using optical disks to store
and retrieve copyrighted materials could be an infringement of the 1976
Copyright Act. The Library of Congress Optical Disk Program: Guidelines and
Principles for Print Materials notes, "The Library [of Congress] has properly
accepted the principle that these copyrighted materials should not be stored on a
disk or disseminated from disks by the Library without the consent of the copy-
right owner in a license agreement between the Library and that owner."8

Elizabeth Carley Oddy observed in her report on the program at Syracuse
University to record selected library and archival holdings on optical disks:

Although we were lucky enough not to become a test case, anyone working
in this area [recording materials on optical disks] needs to keep a weather
eye on developments in copyright law. The system we dreamed of could
have become a case for debate between those supporting ownership of
intellectual property rights and those supporting improved access to
research materials. It is difficult to find a mutually satisfactory path
between these competing interests, and copyright law is only beginning to
deal with the new wrinkles brought by the advent of image systems. In the
next few years there will no doubt be test cases in which some of the rules
of the game are set down. Until then, caution is in order.9

Legal impediments to using optical disks to store and retrieve copyrighted
materials have received scant attention in archival literature. Although a volu-
minous body of works exists on archival uses of optical disk technology, most
of it is either anecdotal, or technical discourses on hardware and software appli-
cations, or articles that address the ways in which the new technologies chal-
lenge theories of archival science.' 0 There is also a fairly large body of literature
on the Copyright Act of 1976 and how it affects archives." The fact that, under
certain circumstances, an archival repository's use of optical disks to duplicate
copyrighted materials is illegal under the Copyright Act seems to have been vir-
tually overlooked in the archival literature. This paper is offered in an effort to
begin to bridge the hiatus in the literature.

It should be noted at the outset that no lawsuit has yet come before the courts
to test the legality of transferring copyrighted material to machine-readable
information systems. Consequently, no body of case law exists that can serve to
interpret the relevant sections of the Copyright Act of 1976. Any law is, in the
final analysis, what the court says it is. To date, the courts have not had occa-
sion to rule on the use of optical disks to store and retrieve copyrighted materi-als. The conclusions reached in this paper are, therefore, based primarily on the



OPTICAL DISKS AND THE COPYRIGHT ACT

legislative and case history of copyright law in general, the text of the
Copyright Act of 1976, the House and Senate reports that accompanied the pas-
sage of that Act, and the final report of the National Commission on New
Technological Uses of Copyrighted Works.

Copyright Law: An Overview
A dictionary definition of copyright is that it conveys to the copyright owner

the exclusive legal rights to reproduce, publish, and sell the matter and form of
a literary, artistic, or musical work. A copyright is, in the most literal sense of
the word, the right to make copies. For that reason the duplication of copyright-
ed materials lies at the heart of copyright law.

The basic premise of copyright law is that the expression of an idea is the
intellectual property of the creator or anyone to whom the creator might assign
the copyright. The owner's right to his or her creation is, like any other type of
property, protected by law. The copyright owner may sell, give, or bequeath the
copyright to another person or organization. The mere physical ownership of a
manuscript, book, painting, or musical score does not, therefore, convey the
copyright.' 2

There are certain caveats. Ideas are not copyrightable, but the precise verbal
expression of those ideas is copyrighted from the moment that expression takes
fixed form, i.e., placed in a tangible medium. Thoughts uttered in a conversa-
tion, for example, cannot be copyrighted because speech is not a fixed form
unless, of course, a tape recording is made of the discussion. Factual matters,
such as the date of a person's birth or death, or telephone number, cannot be
copyrighted. 3 As noted previously, government documents are not copy-
rightable. With those exceptions, virtually every other expression of an idea in
fixed form is affected by copyright laws.

Copyright as Public Policy Legislation
As Americans, we are culturally conditioned to think of law as either pre-

scriptive-specifying what we must do, or as proscriptive-defining what we
must not do. Federal copyright law, however, belongs to a qualitatively differ-
ent category of jurisprudence. Copyright law is most accurately understood as
public policy legislation. That is, the copyright law is an act of Congress con-
sciously designed to promote socially desirable ends. Much of the misunder-
standing about copyright law may, in fact, stem from the failure to recognize
that copyrights are intended to function as agents of social progress.

As public policy, copyright law is designed to achieve two goals. First, this
legislation establishes legal authority to remunerate the creators of original
works so that they will have a financial incentive to produce more. Second,
based upon the premise that information increases by being used, copyright law
assures that the public may have access to copyrighted materials and may law-
fully utilize them so long as the use is "fair"' 4 and does not infringe upon the
copyright owner's just claims to profit from his or her creation. The essence of
copyright law, therefore, lies in balancing the creator's right to make money
from his or her work with the rights of other people to use copyrighted materials
in order to increase the body of knowledge. When both of these goals are
achieved, society progresses.
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Constitutional and Statutory History of Copyright Law
Article I, Section 8 of the United States Constitution establishes the legal

basis of copyright law. This Article states: "The Congress shall have the power
to promote the progress of science and the useful arts by securing for limited
times to authors and inventors exclusive rights to their respective writings and
discoveries."15

In 1790 the First Congress drafted separate statutes to govern copyrights to
literary works and patent laws to cover inventions. The first federal copyright
law, taken nearly verbatim from the Statute of Anne of 1710, provided copy-
rights only to books, maps, and charts; invested the copyright in the author for
an initial period of 14 years with a provision that allowed renewal of the copy-
right for an additional 14 years; permitted the author to assign the copyright to a
publisher; provided specifics about how to register a copyright; and detailed a
system of fines for each page of a work that was illegally copied." Between
1790 and 1909, the law underwent three major revisions, which served primari-
ly to broaden the scope of the types of materials that could be copyrighted such
as illustrations, musical and dramatic works, and three-dimensional works.

Common Law Literary Property Rights
Prior to the 1976 revision, the federal copyright law applied only to published

works. This does not mean that unpublished works were unprotected. On the
contrary, manuscripts were regulated by common law literary property rights
which placed more stringent conditions upon the use of unpublished papers than
the copyright law did upon using published works.

Common law literary property rights gave the author or his or her heirs exclu-
sive rights, in perpetuity, to first publication of a work. Fair use, moreover,
applied only to published works. This may seem like a technicality, but it is
actually a very important point. In the absence of a doctrine of fair use that
applied to manuscripts, any quotation from an unpublished work, no matter how
brief, usurped the author's right to first publication. According to a strict inter-
pretation of common law literary property rights, a user could not quote from an
unpublished work without having obtained permission from the author or from
the author's heirs-all of the living heirs-regardless of how long the author
had been dead. 7 In actuality, as Linda Matthews has pointed out, scholars habit-
ually have made verbatim use of unpublished works without attempting "to
trace innumerable and often elusive heirs, claiming fair use of the material and
pointing to publication for the public good."' 8 But quoting from unpublished
sources without authorization is technically an infringement of common law lit-
erary property rights.'9

The Copyright Act of 1976

The 1976 Act was the first comprehensive revision of American copyright
law since 1909. The process of revision leading to the 1976 Act began in 1955
when Congress authorized the Copyright Office to undertake a study of the
kinds of issues that the new law should address. Twenty-one years later the
revised Copyright Act was signed into law. During those two decades the
Copyright Office and Congress heard the testimony of hundreds of witnesses,
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amassed thousands of pages of evidence, and drafted only to reject half a dozen
copyright bills.

This seems like a prodigal expenditure of time and effort until one realizes
that copyright law helps to shape the fabric of American society. Social
progress rests, in large measure, upon generating and sharing information. Both
the producers and consumers of information have rights that must be protected.
Authors and publishers derive their income from selling copies of their works.
Their livelihood may depend upon the kind of protection from piracy that copy-
right law affords. Archivists and librarians make their living by providing
access to other people's intellectual property for use by educators, researchers,
students, and the public at large. Because copyright law affects all Americans,
revising the 1909 Act was an issue of such magnitude that it merited due delib-
eration.

Intellectual property rights are, moreover, inherently complex. In the post-
World War II era, these problems were exacerbated by newly-emerging repro-
graphic technologies. When the Copyright Office or Congress discussed the
impact of reprographic technology upon copyrights, the debates usually focused
upon photocopying. But as early as 1963, issue of storing copyrighted informa-
tion in computers began to surface.

Between 1962 and 1963, Abraham L. Kaminstein, the Register of
Copyrights, held a series of panel discussions in which he elicited opinions of
attorneys, authors, publishers, educators, librarians, and archivists about the
kinds of issues the revised copyright law should address. At a meeting held at
the Library of Congress on February 20, 1963, Kaminstein raised the question
of whether loading the full texts of literary works into a computer for purposes
of analysis and criticism was fair use.

George Schiffer, a copyright attorney, responded: "I think that the only way
to handle these things is to make machine uses, in all forms, subject to the
exclusive control of the author...." 2 Schiffer warned that "to feed a book into a
machine in its entirety and then make it available to the world at large (as will
undoubtedly happen...) will inevitably hurt the copyright proprietor to an extent
which cannot be intended here." 2'

James Skipper, representing the Association of Research Libraries, contended
that inserting the full text into a computer for purposes of literary criticism was
lawful, but to retrieve the complete text might violate copyrights. He cited a
program at Cornell University in which members of the English Department
were "feed[ing] the whole text of what the author wrote into the computer."
Skipper continued, "with the potential of optical scanners, with the potential of
indexing in depth, for information retrieval, it is becoming increasingly neces-
sary to feed the whole text into the computer apparatus," but so long as the
print-out was only an analysis rather than the entire work, there was no copy-
right infringement.2 2

Stanley Rothenberg, a member of Margulies, Heit and Rothenberg, and a spe-
cialist in copyright law, disagreed. Rothenberg said that "the information stor-
age systems being defined now will not be confined to use in a library for liter-
ary analysis." He predicted that computers would be networked so that "for
example, law offices will have sending and receiving sets to obtain information
from a storage system at the nearest large library." 23 Although information
obtained from the computer at any given time might be fair use, the cumulativeeffect of multiple fair uses would destroy the value of the creator's copyrights.

19
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From the transcript of this meeting, it appears that none of the panelists ques-
tioned whether the author should have exclusive rights over his or her copy-
righted work if it were placed in an information storage and retrieval system.
Panelists disagreed, however, about whether the author's copyrights attached
when the text was first entered into a computer, or when a print-out was made,
or when the text was flashed on a computer screen.

This meeting of the Register of Copyrights panel had both immediate and
long-term consequences. In 1963 the Copyright Office wrote a preliminary draft
of a revised copyright law in which one of the author's exclusive rights was to"reproduce [the work] in any form in the programming or operation of an infor-
mation storage and retrieval system."24 Congress rejected the preliminary draft.
The Copyright Office nonetheless succeeded in putting the question of how to
protect copyrighted materials in machine-readable information systems squarely
before Congress. From 1963 on, this issue was never wholly absent from
debates on copyright revision.2

The computer industry in the early 1960s was, of course, hardly old enough
to be bar mitzvahed much less to destroy publishing in America. There was,
however, a good reason why machine-readable copies of copyrighted materials
became a topic of debate so early in the process of revising the law of intellectu-
al property rights. In 1908 the Supreme Court ruled in White-Smith Music
Publishing Co. v. Apollo Company that a piano roll was not a copy of a printed
musical composition on the grounds that a copy must be a "written or printed
record...in intelligible notation."'26 In other words, only works in a human-read-
able medium were copies and, therefore, subject to regulation by copyright law.
In subsequent litigation the courts held that phonograph records were not copies
because they could not be read by the human eye.27

Works stored on computers are not visually perceptible. If the logic of the
Apollo and related decisions were applied to computer use of materials, then it
was conceivable that computer input might not constitute copies in the legal
sense of the term. In that case, machine-readable versions of copyrighted works
could not be regulated by existing intellectual property law.

Computers and the Copyright Act of 1976
Assuring that computer-assisted reprography would be subject to copyright

law was only one of the perplexities that Congress had to resolve in adjusting
the law to meet the exigencies of the computer revolution. Others included
unpublished works and first publication rights, the exclusive prerogatives of
copyright owners, fair use, and exemptions for libraries and archives.

Unpublished Papers
The Copyright Act of 1976 brought unpublished papers under a federal copy-

right statute for the first time in American history. This Act provides that the
copyright on manuscripts expires 50 years after the author's death, or 100 years
after the work was created. At that time unpublished works enter the public
domain.

The Copyright Act of 1976 was a significant departure from the long tradi-
tion of protecting unpublished works in perpetuity provided by common law lit-
erary property rights. For that reason the change was "grandfathered." The
statute provides that unpublished works created prior to January 1, 1978, whenthe Copyright Law actually went into effect, are protected under copyright until
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midnight December 31, 2002. This means, for example, that the unpublished
papers of Stephen Vincent Benet, who died in 1943, did not enter the public
domain in 1993, 50 years after his death, but will do so on January 1, 2003.

Unlike its predecessors, the Copyright Act of 1976 stipulates that it is not
necessary to register a copyright in order to enjoy its protection. The copyright
automatically begins at the moment the expression of an idea achieves fixed
form. Based upon these two provisions, archivists are well-advised to regard
every scrap of paper in their manuscript collections as being protected by copy-
right for at least the next ten years.

First Publication Rights
Recording unpublished papers on optical disks raises the thorny question of

first publication rights. Safeguarding the copyright owner's right to first publi-
cation is one of the oldest and most important principles in intellectual property
law. The reason for this emphasis, I suggest, lies in the assumption that the
largest volume of sales, and therefore, the greatest profits will accrue when a
work is first available for sale.

By definition, publication involves disseminating written materials to the
public. Because one of the purposes of recording information on optical disks is
to make the material available to users, one could argue that this is a type of
publication. If this interpretation is accurate, making manuscripts available on
optical disks might usurp the copyright owner's right to first publication.

As Linda Matthews has pointed out, in most cases economic gain from first
publication of works based upon manuscripts in archival repositories is negligi-
ble:

Heirs who recognize that their right of first publication has been violated
(and many will not know or care) will probably not bring suit because no
real economic loss is involved and, often, because they are happy to see
their ancestors' letters or other writings in print. Users, archivists, and pub-
lishers are likely to be much more concerned when the writings involved
are those of a literary figure of some public acclaim. Profit from publication
is more likely, as are concerns over privacy.28

Matthews' observation was astute. Several years after her article was pub-
lished the Salinger case went to the courts. In Salinger v. Random House, Inc.,
Ian Hamilton, author of an unauthorized biography of J.D. Salinger, made
extensive use of letters written by Salinger and deposited in various university
libraries by their recipients. J.D. Salinger, claiming infringement of copyright,
filed suit to stop publication of Hamilton's book. In November 1986 a Federal
District Court ruled that Hamilton's use of Salinger's letters did not constitute
copyright infringement. In January 1987 the Second Circuit Court of Appeals
reversed the lower court's decision. Judge Jon 0. Newman upheld Salinger, rul-
ing that unpublished works "normally enjoy complete protection against copy-
ing any protected expression."29 Although the Salinger case did not involve the
use of machine-readable reprography, it certainly illustrates the kinds of legal
restrictions that can be placed upon the use of unpublished materials deposited
in libraries or archives.

In addition to issues raised by first publication rights, there are several other
provisions of Title 17 of the U.S. Code that may impede transferring copyright-
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ed materials to optical disks. These will be considered in the order in which they
appear in the text of the Copyright Act of 1976.

Exclusive Rights in Copyrighted Works
Section 106 of the Copyright Act of 1976 enumerates the exclusive rights,

subject to exemptions contained in sections 107 through 118, that the copyright
owner has, or may authorize others to exercise, over his or her intellectual prop-
erty. I suggest that using optical disks without permission could infringe upon
several of these exclusive rights.

Section 106(1) gives the copyright proprietor the sole authority "to reproduce
the copyrighted work in copies or phonorecords." The Act defines copies as
"material objects...in which a work is fixed by any method now known or later
developed, and from which the work can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device." 3 This
clause eliminated the possibility, raised by the Apollo decision, that machine-
readable duplication of copyrighted materials might not be defined as copies
and, therefore, be outside the scope of intellectual property laws. The wording
of this definition suggests that the copyright owner not only has the exclusive
right to control machine-readable copies of his or her work, but also the sole
right to authorize someone else to transfer the copyright owner's work to
machine-readable formats.

The exclusive right "to prepare derivative works based upon the copyrighted
work," is conveyed to the copyright owner under Section 106(2). Derivative
works are defined as "a work based upon one or more preexisting works, such
as a translation...." 31 I maintain that the technological process of copying mate-
rials onto optical disks involves a type of translation. In order to transfer written
words to machine-readable language, the computer must encrypt the script into
a binary language. If encoding words into numbers is, in fact, a translation, then
it is possible that this process could be construed as an infringement of the
copyright owner's exclusive rights to derivative works, unless the owner waives
his or her rights.

Section 106(5) grants the copyright owner exclusive rights "to display the
copyrighted work publicly." This clause presents two problems for archivists
who might be interested in recording manuscripts on optical disks. The first
concerns the word "display." According to the definitions contained in Section
101, "to 'display' a work means to show a copy of it, either directly or by
means of a film, slide, television image, or any other device or process... 32

Because this definition includes the phrase, "any other device or process," it
could be argued that when an image stored on an optical disk is flashed on a
monitor the computer is, in effect, displaying the work. This might seem to be a
minor, even a laughable, point until one considers the difference between the
way a photocopy machine makes a copy of a work and how optical disk tech-
nology operates. A photocopier does nothing with material except to make a
duplicate of the original. But to use an optical disk, a computer searches its
memory upon command, identifies the material sought, transforms the digitized
image into a language intelligible to human beings and flashes, not a facsimile,
but an altered version of the original on the screen. In effect, and consonant
with the definition cited above, the computer is "displaying" the work.



OPTICAL DISKS AND THE COPYRIGHT ACT

Moreover, the definition of the word "publicly" states:

to transmit or otherwise communicate a performance or display of the work
to [a place open to the public or at any place where a substantial number of
persons outside of a normal circle of a family and its social acquaintances is
gathered] or to the public, by means of any device or process whether the
members of the public capable of receiving the performance or display
receive it in the same place or in separate places and at the same time or at
different times.33

There can be little doubt that, first, unless privately owned and operated, an
archives is a public place. Second, one of the major attractions of optical disks,
especially WORMs, is that many users can access the information contained on
the same disk." It appears, therefore, that when a computer retrieves informa-
tion stored on a disk and displays it on a monitor, the computer is giving, in a
sense, a public display or performance of the original.

In short, recording copyrighted material on optical disks may infringe upon
several of the exclusive rights of copyright owners. Those rights are not, how-
ever, unqualified. Because the essence of the copyright law is to balance the
copyright owner's right to profit with the public's right to use others' intellectu-
al property, the exclusive privileges listed in Section 106 are tempered by the
fair use clause.

Fair Use
The Copyright Act of 1976 broke from tradition by incorporating the doctrine

of fair use into a federal copyright statute for the first time in United States his-
tory. Although fair use had been employed by courts in adjudicating copyright
disputes since the 1840s, the concept had not been written into federal legisla-
tion until the Copyright Law of 1976 was enacted.

Fair use may be thought of as the fulcrum which achieves the balance
between the author's right to profit from the work of his or her intellect and the
right of others to build upon the author's intellectual property in order to add to
the body of human knowledge, so long as that use is reasonable and does not
result in financial loss to the author.

The United States Supreme Court first articulated the doctrine of fair use in
Folsom v. Marsh in 1841. Justice Story wrote in the majority decision:

We must often, in deciding questions of this sort [justifiable use of copy-
righted materials], look to the nature and objects of the selections made, the
quantity and value of the materials used, and the degree in which use may
prejudice the sale, or diminish the profits, or supersede the objects, of the
original work.3

The acid test of fair use, therefore, was whether the proprietor of the copy-
right either had suffered a financial loss or might experience a financial loss at
some future date because another person had expropriated the owner's intellec-
tual property. This fundamental economic interpretation of fair use remains a
hallmark of copyright law to the present day.

Section 107 of the Copyright Act of 1976 is the fair use clause. Although the
term "fair use" is not defined in the text of the statute, the Act does provide
some guidelines which the courts might use in adjudicating disputes. These are:

23
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1) the purpose and character of the use, including whether such use is of a com-
mercial nature or is for nonprofit educational purposes; 2) the nature of the
copyrighted work; 3) the amount and substantiality of the portion used in rela-
tion to the copyrighted work as a whole; and 4) the effect of the use upon the
potential market for or value of the copyrighted work.'

Common sense and the logic of public access to copyrighted materials sug-
gest that the fair use clause should apply to manuscripts if only because they are
copyrighted works, but the law is not always logical. In legislation and litiga-
tion, adherence to past practices is, in fact, often valued more highly than logic.
The tradition of exclusive rights to first publication in perpetuity and the provi-
sion that protects*copyrights on manuscripts militate against applying fair use as
broadly to unpublished works as to published works. The Senate report on the
Copyright Act notes that "the application of fair use to unpublished works
would probably be very narrow. 37

The judicial concept of fair use had been used in court cases in awarding
judgment in copyright disputes, but without exception these suits involved pub-
lished works. Until recently no case law existed on the fair use of manuscripts.

Several cases have come before federal courts which have demonstrated that
what constitutes fair use of unpublished works is more circumscribed than when
applied to works that have been published. In 1985 the U.S. Supreme Court ren-
dered a verdict in Harper & Row v. Nation Enterprises that illustrates just how
weak fair use is as a defense in litigation involving infringement of copyright on
unpublished works. In 1977 Harper and Row entered into a contract with
Gerald Ford that granted Harper and Row first serial right to license prepublica-
tion excerpts of Ford's memoirs, A Time to Heal. Two years later Time
Magazine negotiated a contract with Harper and Row in which Time agreed to
pay Harper and Row $25,000 for permission to publish quotes from the
manuscript before Harper and Row released the work in book form later in
1979. The Nation, meanwhile, obtained a copy of Ford's manuscript from an
unauthorized source. Working directly from the 655-page typescript of Ford's
memoirs, Victor Navasky, The Nation's editor, composed a 2,250-word article
of which 300 to 400 words were verbatim quotes from Ford's yet-unpublished
work. Because the Nation had scooped Time's story, Time canceled its contract
with Harper and Row. Harper and Row then sued Nation Enterprises for
infringement of copyright.38

By a 6-3 decision, the US Supreme Court upheld Harper and Row's claim.
Justice Sandra Day O'Connor stated in the majority opinion, "We find the
Nation's use of these verbatim excerpts from the unpublished manuscript was
not a fair use....9"39 O'Connor explained that "the fact that a work is unpublished
is a critical part of its 'nature'.... The scope of fair use is narrower with respect
to unpublished works."''9 Harper & Row v. Nation Enterprises illustrates first,
that in this case, fair use did not apply to manuscripts and second, that the court
stringently upheld the copyright owner's prerogative of first publication.

Perhaps because unpublished works had never been subject to the kinds of
statutory limits that the Copyright Act of 1976 imposed, and in the absence of
case law to clarify fair use of manuscripts, the relationship between fair use as
contained in Section 107 and exemptions for libraries and archives in Section
108 is one of the most problematic aspects of Title 17 of the United States
Code. It is simply not clear at this point whether these two sections are or arenot mutually exclusive. 4'
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Reproduction of Copyrighted Materials by Archives
Section 108, "Limitations on exclusive rights: Reproduction by libraries and

archives," was designed to give archives and libraries latitude to duplicate mate-
rials in their collections and to provide some immunities in the event of litiga-
tion concerning violation of copyright. Archives and libraries are limited to
making one copy of a work provided the copy is made without any purpose of
direct or indirect commercial advantage, the library or archives is open to the
public or to specialized researchers, and the reproduction includes a notice of
copyright. As I will show, Section 108 does not give libraries or archives carte
blanche to transfer portions of their collections to machine-readable information
systems. In fact, only two circumstances exist under which a library or archival
repository may make a copy of a complete work for itself.

Section 108(b) authorizes archives to reproduce and distribute a copy of an
unpublished work duplicated in "facsimile form solely for the purposes of
preservation or security, or for deposit in another library or archives...." if the
manuscript being reproduced is currently in the collections of the first library or
archives. The operative word in this clause is facsimile. Precisely what did
Congress mean, in 1976, by this term? Facsimile is not defined in the text of the
Copyright Act of 1976. An analysis of the House and Senate Reports that
accompanied this Act provides some insight into Congress's intent in drafting
108(b). The House Committee's Report on Section 108 stated that when dupli-
cating unpublished materials, "a repository could make photocopies of
manuscripts by microfilm or electrostatic process, but could not reproduce the
work in 'machine-readable' language for storage in an information system." 42

The Senate report noted the same caveat in identical language.
Based upon the House and Senate Reports on Section 108(b), it appears that

the term facsimile, as used in the 1976 Copyright Act, means only photocopies
or microform copies. If that is true, then the use of optical disks or kinds of
machine-readable information system may be illicit even when copying materi-
als for preservation and security. Frederick J. Stielow noted recently that"whether copying for preservation purposes to a new media is legally permissi-
ble is an interesting question that may ultimately hinge on archivists' own poli-
cy development."43

Section 108(c) allows libraries and archives to copy published works "in fac-
simile form" to replace "damaged, deteriorating, lost, or stolen" items unless an
unused replacement copy can be purchased at a fair price. Because the term
"facsimile form" is repeated in this clause, it appears that duplication of pub-
lished works would also be limited to photocopies or microform copies."

CONTU and Section 117
Sections 101 through 108 established first, that the author had exclusive

rights over his or her work being used in conjunction with computer systems
and second, that archives and libraries could not reproduce copyrighted materi-
als in machine-readable formats without the author's consent. Neither those sec-
tions nor any other provisions of the Copyright Act clarified whether the
author's copyright attached when his or her work was first entered into a com-
puter or at the time when the text was retrieved. This question, the one that the
Register of Copyrights' panel had articulated so well in 1963, was crucial. If the

25



26 ARCHIVAL ISSUES Vol. 18, No. 1, 1993

copyright began at the time when the material was first put into computer for-
mat, users might be denied access to information in this new medium. If the
author's rights began at the time of retrieval, then he or she might be deprived
of royalties because it is so difficult to detect whether a text has been duplicated
using computer reprography.

The problem of determining when the author's rights began was compounded
by the fact that no one knew how computer technology might evolve in the
future. Congress had no wish to be caught in a technological trap by making
policies predicated upon the present state-of-the-art that, at a later date, might
prove to be too broad or too narrow.45 To maintain the balance between copy-
right owners' prerogatives and users' needs, the Copyright Act had to be framed
in such a way that it would be effective regardless of technical innovations yet
to come.

If Congress confronted these issues directly, however, the debate over copy-
right revision might be prolonged interminably. In order to expedite proceed-
ings, Congress acted upon two proposals. The first of these, Public Law 93-573,
was enacted on December 31, 1974, and authorized the creation of the National
Commission on New Technological Uses of Copyrighted Works (CONTU).
CONTU's mandate was to study and make recommendations regarding legisla-
tion concerning the reproduction of copyrighted works in computer systems and
the creation of new works with computer systems. ' Senator John L. McClellan,
of the Senate Judiciary Committee, explained the rationale for CONTU:

As the program for the general revision of the copyright law has evolved, it
has become increasingly apparent that in one major area the problems are
not sufficiently developed for a definitive legislative solution. This is the
area of computer uses of copyrighted works: the use of a work "in conjunc-
tion with automatic systems capable of storing, processing, retrieving, or
transferring information." The Commission on New Technological Uses is
intended, among other things, to make a thorough study of the emerging
patterns in this field and, on the basis of its findings, to recommend definite
copyright provisions to deal with this situation.

The Commission had three years to complete its tasks.
The second proposal Congress adopted to expedite copyright revision was

Section 117 of the Copyright Act of 1976. Entitled "Scope of exclusive rights:
Use in conjunction with computers and similar information systems," this provi-
sion said that the new Act would have "no effect upon the use of copyrighted
works in connection with computers. '47 Section 117, according to McClellan,
was intended "neither to cut off any rights that may now exist, nor to create new
rights that might be denied under the Act of 1909 or under common law princi-
ples that are currently applicable." 48 In the event of a law suit, federal courts
would have to decide whether State common law or the Act of 1909 would
apply. After determining which of these laws was involved, the court's verdict
was to be based upon what that law meant "on the day before the effective date
of the new statute [of 1976]." 9

Section 117 is best understood as a political maneuver-a way to expedite
passing a copyright revision bill without committing Congress to a position on
computer-related issues until further study of the impact of new technologies
upon copyrights could be completed. Section 117 was never meant to be perma-
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nent. It was simply a stop-gap measure designed to preserve the status quo until
CONTU could produce answers to questions that Congress had failed to
resolve. Preeminent among these was whether copyright liability attached when
an author's copyrighted work was put into a computer or when the material was
retrieved.'

CONTU's final report disposed of some of the controversies that had preoc-
cupied Congress for so many years. The Commission solved the question about
whether an author's copyright began at the in-put or at the out-put stage, by
declaring simply, "the text of the new copyright law makes it clear that the
placement of a copyrighted work into a computer-or, in the jargon of the trade,
the 'inputting' of it-is the preparation of a copy."'" CONTU noted, moreover,
that the exclusive rights listed in Section 106 prohibit "the unauthorized storage
of a work within a computer memory...."

In regard to the issue of displaying copyrighted works on computer monitors,
the Commission's final report stated that "under the new copyright law the
information displayed or copied may often be a copyrighted work. The terms
"display" and "copy" are important for the purposes of this Report, since each
of those acts, unless authorized, constitutes a copyright infringement."53

CONTU acknowledged that fair use would, "in limited instances" excuse
loading copyrighted works into a computer-assisted information system without
the author's consent. Examples of such fair use included preparing a concor-
dance or performing syntactical analysis. But, the report noted, "to satisfy the
criteria of fair use, any copies created for such research purposes should be
destroyed upon completion of the research project for which they were creat-
ed.5 4

I infer from the final report that the Commission concluded that the 1976 Act
was quite clear on the subject of putting copyrighted works into machine-read-
able format and required no further elaboration other than the points mentioned
above. The bulk of the final report is, in fact, devoted to copyrights in works
specifically created to be used with computers such as computer databases and
software programs. For that reason, when CONTU recommended that Section
117 of the 1976 Act be repealed and drafted a revised version of that Section,
there was no mention of putting books or manuscripts into computer-assisted
information and retrieval systems. CONTU's revision of Section 117 dealt with
copying computer software and databases. The Commission's draft of Section
117 was passed in December 1980.1

Conclusion

In summary, optical disk technology is available and is being used in some
libraries and archival repositories. The Library of Congress has been involved
in an optical disk program since 1982. The Library of Congress, however,
acknowledged that copyrighted materials should not be stored on disks without
permission and negotiated license agreements with each copyright holder. The
National Archives is also using optical disks, but most of their records are pro-
duced by the federal government and are not, therefore, under copyright. If an
archival repository either owns the copyright, has permission from the copyright
owner, or if the material is not protected by copyright, then it is perfectly lawful
to transfer holdings to optical disks.
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In the absence of those conditions, however, Title 17 stands as a nearly insu-
perable legal barrier to using optical disks as storage and retrieval devices.
Copying copyrighted materials using computer-assisted information systems is
specifically prohibited according to the House and Senate reports. CONTU's
final report underscores the fact that such action is a violation of the exclusive
privileges that are reserved to the copyright owner. Before embarking upon a
project to use optical disks to store archival material, the archivist would be
well-advised to read the Copyright Act of 1976 very carefully.
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