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Ti TRAINING OF A PUBLIC FIGURE 

The occasion was an alumni dinner a t  Vanderbi l t  Univer- 

s i t y ,  and the  year was 1918. 3 .  6. McReynolds, Associate  

J u s t i c e  of the  United S t a t e s  Supreme Court, was t h e  speaker,  

and, a s  i s  t h e  custom a t  many an o ld  grads1 ga ther ing ,  t h e  

o r a t o r  reminisced about h i s  col lege days: 

"On the  29th day of August, 1879, almost f o r t y  
years  ago, I l e f t  t h e  v i l l a g e  where I had been 
brought up, i n  t h e  s t a t e  of Kentucky, t o  come here  
t o  ma t r i cu la te .  I had never been a hundred mi les  
away from t h a t  v i l l a g e  i n  my l i f e .  The prepara tory  
schools were not what one would have de l ighted  t o  
have, and I entered  upon t h e  work here  wi th  f e a r  
and trembling. It was an unknown f i e l d ,  and I was 
about t o  e n t e r  ir i to conpet i t ion  with unknown people 
and unknown fo rces .  I assure  you wy h e a r t  was i n  
my boots, and my soul  feared t o  undertake t h e  task ."  

It i s  not a t  a l l  astounding t h a t  t h e  seventeen year  o ld  

l a d ,  born on February 3, 1862, i n  Elkton,  Kentucky, should 

have been overawed a t  coming t o  Nashvi l le ,  t he  l1Bthens of t h e  

South. *l Elkton and Todd County, across  t h e  s t a t e  l i n e  i n  

Kentucky, were q u i t e  vbach~oodsy, l l  loca ted  twelve miles  from 

t h e  main l i n e  of the  r a i l r o a d .  H i s  l i f e  t h e r e  had been 

she l t e red  as b e f i t t e d  a youngster born t o  t h e  "county a r i s -  

tocracy." The bonds i n  t h e  small community were close:  

everybody knew everyone e l s e ,  and i n  t h i s  r e spec t  i n t e r p e r -  

I. Vanderbilt Aluanus, 33237-238 (June ,  l 9 l 8 ) ,  



sonal  r e l a t i o n s  were democratic i n  na tu re .  ;c? 

The young man came from a  f a n i l y  which had long estab-  

l i s h e d  r o o t s  i n  iknerica: h i s  ances tors  had come from I r e l a n d  

t o  t h i s  cont inent  a s  e a r l y  a s  1 7 4 0 . ~  LTis l a t h e r ,  s physician 

of Southern leanings ,  as  wel l  a s  inis mother, were members of 

t h e  Chr i s t i an  Church; they were not  ashaised t o  c a l l  them- 

s e l v e s  ttCampbellitBs ,'? whereas a t  t h a t  tiale lr~any o the r  per- 

sons regarded t h a t  term as  an i n s u l t . &  A former member of the  

Supreme Court of Georgia, and the  S u s t i c e l s  conternporary a t  

Vanderbi l t ,  charac ter ized  t h e  young raan's f a t h e r .  Speaking of 

t h e  S u s t i c e  and h i s  f a t h e r ,  Judge Gi lbe r t  sa id :  

"He came frool a  remarkable family of r e a l  
h e r i c a n s . . . .  Bis f a t h e r  was a  splendid type of 
t h e  old time family doctor who was respected and 
honored i n  h i s  community a s  a l eader  of impeccable 
honesty. Whatever t h e  circumstances, he was one 
who would scorn t o  'crook the pregnant hinges of 
t h e  knee, t h a t  t h r i f t  may follow fawning. It was 
s a i d  of him by one who knew him in t imate ly :  V r .  
McHeynolds was d is t inguished f o r  c h a r i t y  of thought 
and pungency of speech; c r i t i c i s m  could never d r ive  
him from h i s  convict ions,  nor during h i s  long l i f e  
did he ever compromise h i s  p r i n c i p l e s  f o r  t h e  sake 
of popular i ty . '  He l i v e d  t o  a  r i p e  o ld  age,  reach- 
ing  t h e  he igh t s  of h i s  profess ion ,  r e t a i n i n g  always 
the  r e spec t  and a f f e c t i o n  of h i s  people."5 

2. Interview wi th  W r .  Jim" Bobins, Nashvi l le ,  May 17,  1948. 
'Wr. Jirntl i s  a r e t i r e d  Professor  of Class ics  a t  Vanderbi l t  
Universi ty .  

3. For a h i s t o r y  of t h e  family,  see  J. H. B a t t l e  and W. E. 
P e r r i n ,  eds. ,  Counties of Todd and C h i s t i a n ,  Kentucy. His- 
t o r i c a l  and Biographical (Chicago, 1884) ,  300; Buth H. Ear ly ,  
Campbell Chronicles and Family Sketches ; Embracing the  H i s -  
t o r y  of Campbell County, Vi rg in ia ,  1782-1926 ( Lynchburg, Va . ,  
1927 1, 458-460. 
4. Interview with ??I&. J i m "  Robins, Nashvi l le ,  May 17, 191+8. 
5 .  S. P r i c e  G i l b e r t  in t h e  Todd County Standard,  Apr i l  8,  
1937. See a l s o  3 .  P r i c e  G i l b e r t ,  James Clark UcBeynolds 
(1862-1?46)~us t i ce  of t h e  SupEeme Court of  t h e  United S t a t e s  
of Kmerica, (n .p . ,  1946)4, a mimeographed pamphlet, pub- 
l i s h e d  by t h e  author .  



The f u t u r e  J u s t i c e  was 

whom he made one of t h e  many 

e s p e c i a l l y  c lose  t o  h i s  mother 

ob jec t s  of h i s  generos i ty .6  He 
)..I 

regarded he r  a s  a "model housekeeper."' When she died a t  t h e  

age of seventy-seven, he cabled h i s  long-time f r i e n d  M r .  Cec i l  

Wallace t o  order  seventy-seven American Beauty Roses f o r  he r  

grave. He himself strewed on it  some e a r t h  from her beloved 

flower and vegetable gardens. He d i d  not  permit any ou t s ide  

f lowers  t o  be s e n t  t o  her  f u n e r a l .  8 

I. The Academic Years. 

The young uan s e t  out  f o r  h i s  academic ca ree r  wi th  h i s  

cousin,  "an0 t h e r  long-legged boy from ~ e n t  ucky ."' The J us- 

t i c e  took a  glum, or  a t  l e a s t  an overly modest, view of h i s  

days a t  Vanderbil t :  

Wy school days were not  of t h e  nos t  prof- 
i t a b l e  kind. When I was seventeen my Father 
s a i d ,  'You a re  goilig t o  co l lege .  A neighbor 
took a  f r i e n d l y  i n t e r e s t  and s a i d ,  'Do not com- 
mence your col lege  days by leaving  home on 
F r i d a y O t  Disregarding him, however, I s t a r t e d  
on Friday and perhaps t o  t h a t  I may a t t r i b u t e  
a l l  t h e  misfortunes t h a t  have followed me. I 
landed here  on Friday. On Saturday I found a 
boaraing place across  t h e  s t r e e t . .  . . N r .  Charles 
Y. Duncan, a  cour t ly  o l d  gentleman, r an  it. He 
had a  p r e t t y  house and i n  t h e  yard t h e r e  stood 
two br ick  cot tages ,  each with four  rooms. Each 
room had a bed and each mat t ress  was made of 

6. Interview wi th  Wr.  J i m w  Robins, Nashvi l le ,  May 17, 1948. 
7. A l u m n i  d inner  speech bs J u s t i c e  McRemolds . i n ,  t h e  

Vanderbil t  ~ l u m n h s ,  22 :k (June,  1937) . 
8. Interview with M r .  C. B. Wallace, Nashv i l l e ,  May 24, 1948. 
9 .  Alumni dinner speech by J u s t i c e  ik%eynolds, - i n  t h e  

' 

Vanderbil t  Alumnus, 3:237 (June,  1918). 



shucks and on t h e  top  of these  shucks t h e r e  
was a t h i n  l a y e r  of cot ton.  I n  t h e  n igh t  
time, I have o f t e n  got ten  up and wi th  my jack 
kn i fe  undertaken t o  remove t h e  cot ton  from 
t h e  bed. fl10 

"... we l i v e d  i n  a -- I almost s a i d  c lose t - -  ... and we a t e  a t  a  t a b l e  where I had t h e  f i r s t  
t a s t e  i n  a l l  my l i f e  of rancid bu t t e r .  I have 
never fo rgo t t en  it. Whenever t h a t  t a s t e  comes 
back I am reminded of t h e  boarding house across  
t h e  way. "11 

I n  those days t h e  campus was s t i l l  surrounded by f i e l d s ,  

a t  qu i t e  a  d is tance  from metropol i tan Nashvi l le .  The J u s t i c e  

spoke fondly of the  only means of conveyance t o  the  c i t y :  

"There was a l i t t l e  ca r  t h a t  r an  on the  
t r a c k  every f i f t y  minutes i n  vacat ion time and 
every twenty-five minutes when school was i n  
sess ion .  There was a l i t t l e  car  on the  t r a c k ,  
and i t  was named f o r  the  d a r l i n g  g i r l  c a l l e d  
Zemmie Bass, who l i v e d  i n  the  Bishop's house, 
and won t h e  h e a r t s  of us  a l l ,  and was dr iven by 
Hamlet, not  the  P nce of Denmark, but a  pr ince 
of h i s  own kind." fi 
Ilamlet used t o  v i s i t  t h e  young man i n  h i s  room. The 

l a t t e r  commented t h a t  he g r e a t l y  p r o f i t t e d  from Hamlet's 

-philosophy . l 3  OIHenry unforget tab le  Caesar immediately 

comes t o  one's mind. 

The col lege t o  which t h e  young man came d i s t i n c t l y  bore 

t h e  imprint  of a  church-a f f i l i a t ed  school of t h e  olden days. 

A t  the  r i s k  of seeming ted ious ,  a  lengthy  quotat ion w i l l  be 

10.  A l u m n i  dinner speech by J u s t i c e  McReynolds, i n  t h e  
Vanderbil t  Alumnus, 22: 3-4 (June ,  1937).  

11. Alumni dinner speech by J u s t i c e  McReynolds, i n  the  
Vanderbilt A l u m u . ,  3:237-238 (June ,  1918 ) . 

1 2 .  - I d .  a t  237. 
13.  Alumni dinner  speech by J u s t i c e  McReynolds, i n  t h e  

Vanderbil t  A&umnus, 22:4 (June ,  1937) .  



adduced t o  show what t h e  school thought of i t s  own aims and 

purposes : 

nThe Univers i ty  i s  not  a  school of reform 
f o r  v ic ious  boys, I ts work i s  t o  a i d  ea rnes t ,  
manly young men i n  acquir ing t h e  bes t  education 
t h e i r  means and t a l e n t s  m y  allow, I ts  govern- 
ment i s  based upon t h e  recogni t ion  of i t s  
pupi l s  a s  young men capable of being inf luenced 
by cons idera t ions  of duty and honor. The dorrni- 
t o r y  system being discarded, t h e r e  i s  no occa- 
s i o n  f o r  a systematic  espionage. O b l i q u i t i e s  of 
conduct w i l l  no t  be sought f o r ,  but such a s  may 
obtrude themselves upon the  n o t i c e  of the  Facul ty  
w i l l  meet with prompt co r rec t ion .  The progress  
and department of each s tudent  w i l l  be inqui red  
i n t o ,  a t  shor t  i n t e r v a l s ,  and i f  these  s h a l l  not  
be s a t i s f a c t o r y ,  t h e  delinquent w i l l  be p r i v a t e l y  
and k indly  admonished; but whenever i t  s h a l l  ap- 
pear t h a t  a  s tudent  i s  pursuing a  course t h a t  
renders  h i s  longer  connection with t h e  Univers i ty  
of no benef i t  t o  himself ,  and a  damage t o  o t h e r s ,  
he w i l l  be requi red  t o  withdraw, 

?fAs t h e  end of t h e  Universi ty  i s  t o  t r a i n  a  
body of gentlemen of knowledge, v i r t u e ,  and r e -  
l i g i o n ,  whatever has  a  tendency t o  defea t  t h i s  end, 
o r  i s  incons i s t en t  wi th  i t ,  w i l l  be t r e a t e d  a s  an 
of fense  , whether expressly mentioned i n  t h e  Laws 
o r  not .  The sense of p ropr ie ty  and r i g h t  which 
every honorable young man c a r r i e s  i n  h i s  own bosom 
w i l l  be taken a s  a  s u f f i c i e n t  means of knowing 
t h e s e  th ings ,  and he who pleads ignorance of such 
mat t e r s  i s  u n f i t  t o  be a  member of t h e  Universi ty .  
The I n s t i t u t i o n  expects  and requ i res  the  s tuden t s  
t o  maintain t h e  cha rac te r  of r e f ined  and elevated 
C h r i s t i a n  gentlemen, It would be ashamed of any 
who would excuse breaches of rnorali ty and decorum 
on t h e  p lea  t h a t  t h e  a c t s  i n  quest ion were not  
s p e c i f i c a l l y  condemned i n  t h e  code of Laws, It 
ea rnes t ly  d e s i r e s  t h a t  t h e  s tuden t s  may be i n f l u -  
enced t o  good conduct and d i l igence  i n  s tudy by 
higher  no t iyes  than t h e  coercion of law; and it  
mainly r e l i e s  f o r  i t s  success on moral and re-  
l i g i o u s  p r i n c i p l e ,  on a  sense of duty,  and t h e  
generous f e e l i n g s  which belon t o  young men en- f gaged i n  honorable pursu i t s . "  4 

14. Vanderbi l t  Universi ty ,  Reg i s t e r  of Vanderbi l t  Univers i ty ,  
1879-1880; Announcement, 1880-1881 (Nashvi l le ,  1880),  49. 



On Sunday mornings s tuden t s  were expected t o  a t t e n d  

churches of t h e i r  own preference.  On Sunday af ternoons they 

had t o  a t t e n d  the  sermon a t  t h e  col lege  chapel unless  they 

obtained s p e c i a l  permission from t h e  Chancellor t o  absent  

themselves. They were requi red  *... t o  keep t h e  Lord's-day 

wi th  becoming reverence,  and t o  abs ta in  from a l l  behavior in -  

cons i s t en t  wi th  t h a t  sacred season.ft 15 

Students  had t o  c a r r y  no l e s s  than f i f t e e n  hours,  and 

no more than twenty, except by. s p e c i a l  permission.16 There 

was an absolute  no-cut ruleO17 The t u i t i o n  amounted t o  f i f t y  

d o l l a r s  per  annum, and t h e  t o t a l  cos t  of going t o  col lege ,  

n o t  including t r i p s  from and t o  t h e  home, books and laundry, 

cos t  approximately between $204 and $245. 18 

Though the  young man's academic achievements a t  Vander- 

b i l t  were most d i s t ingu i shed ,  h i s  program was sadly  l ack ing  

as a prepara t ion  f o r  t h e  c a r e e r  he was t o  assume. He concen- 

t r a t e d  on t h e  exact sc iences  r a t h e r  than on t h e  s o c i a l  s c i -  

ences and the  c l a s s i c s .  I n  the Tour years  he spent t h e r e ,  

including t h e  year  1882-1883 i n  which he was a Fellow and 

Ass i s t an t  i n  Natural  His to ry  and Geology doing graduate  work, 

he took t h r e e  years  of Mathematics, t h r e e  years  of Na tu ra l  

His to ry  and Geology, two years  of Chemistry, two years  of 

Physics ,  two years  of Blodern Languages, one year of His to ry  

1 5 .  u. a t  48. 
16.  Id. a t  49. 
17.  I d .  a t  48. 
18. . a t  46. 



arid Cr i t i c i sm,  one year  of English,  and one year  of Moral 

~ h i l o s o p h ~ . ~ 9  On very r a r e  occasions a knowledge of t h e  s c i -  

ences permitted the  J u s t i c e  t o  w r i t e  h i s  opinions wi th  ob- 

vious competence i n  cases  i n  which the  f a c t s  d e a l t  wi th  mat- 

t e r s  r e l a t i n g  t o  applied sc ience .  20 

The l i s t  of h i s  honors, such a s  c e r t i f i c a t e s  of d i s -  

t inguished prof ic iency,  and honor c e r t i f i c a t e s ,  i s  too  long 

t o  enumerate. b o n g  h i s  h ighes t  honors viere t h e  winning of 

a  graduate fe l lowship  f o r  1882-1883, 21 t h e  Undergraduate P r i z e  

Scholarship of t h e  School of Chemistry f o r  1881-1882, 22 the  

Undergraduate P r i z e  Scholarship f o r  Physics and Astronomy f o r  

1880-1881, y i e l d i n g  $ 5 1 0 0 , ~ ~  and f i n a l l y  t h e  Founders Day 

Uedal f o r  1881-1882, which meant t h a t  he graduated h ighes t  i n  

h i s  c l a ~ s . ~ 1 *  These were jus t  a  few of h i s  medals. 

Not only d i d  t h e  academic s t a f f  have a high regard  f o r  

t h e  l a d ;  t h e  s tudent  body did a s  we l l .  A t  i t s  rneeting of 

January 31, 1882, the f a c u l t y  took favorable  ac t ion  on a  r e -  

ques t  by t h e  graduat ing c l a s s  t h a t  he speak as  t h e i r  repre-  

s e n t a t i v e  a t  t h e  commencement .25 Even a s  a  freshman he seemed 

t o  have made a  s t rong  i-.&pression on h i s  f e l low s tuden t s :  

19.  Vanderbil t  Univers i ty ,  Regis te r  1879-1880, 1 5  ; Be i s t e r ,  

I r 
T9-m 1880-1881, 17 ;  Reg i s t e r ,  w s t e r ,  1 2-1 3 ,  

A2 
20. United S t a t e s  v. Aetna Explosive Co., 256 U.S. 402 (1921) ; 

American F r u i t  Growers v. arogdex Co., 283 U. 6 .  1 (1931).  
21. Vanderbil t  Universi ty ,  IJinutes of Facul ty  Meet ings,  1:272. 

Handwritten manuscript a t  Vanderbil t  Univers i ty .  
22.  Id. a t  241. 
23. Vanderbil t  Univers i ty ,  Beg i s t e r ,  1880-1881, 82. 
24. Vanderbil t  Univers i ty ,  Reg i s t e r ,  1881-1882, 57, 87. 
25. Vanderbi l t  Univers i ty ,  Minutes of Facul ty h k e t i i l ~ . ; ~ ,  1:263. 



"1 f i r s t  saw t h e  f u t u r e  J u s t i c e  or1 a  b r igh t  
deptember morn, on the  Vanderbi l t  Univers i ty  
Caupus, \le both had jus t  r e g i s t e r e d  a s  s tuden t s .  
He was t a l l ,  d ign i f i ed ,  and i n  manner k indly .  I 
never knew him t o  speak harshly.  He could speak 
f o r c e f u l l y  and ye t  gen t ly ,  Ke was a  gentlerflaAi a s  
a  freshnlan. hever boas t fu l ,  he  vias r e s o l u t e  and 
f i r m  i n  h i s  convict ions.  He vias so t r u t h f u l  t h a t  
he would not  bend even t o  s o c i a l  amenit ies  where 
t r u t h  was t o  be s a c r i f i c e d .  He )pas l o g i c a l  i n  h i s  
hours and methods of study. I never krlew any man, 
young o r  o l d ,  so wedded t o  thoroughness i n  t h e  
f  undaraentals. To i l l u s t r a b e  -- unlike uos t  of us ,  
he was not  content t o  use t h e  t a b l e  of logari thms 
without f i r s t  l ea rn ing  how they  were worked o u t .  
His fellow s tuden t s  honored and respected  h i s  
f i r iuly s e t  r u l e s  not t o  be d is turbed  during study 
liours. Logica l ly ,  given the  n a t u r a l l y  f i n e  rniud 
and body ivhich he possessed, h i s  award of f i r s t  
honor of h i s  c l a s s  a t  graduat ion was t o  be ex- 
pected,  . . . He seetningly mede nc e f f o r t  l o r  col-  
l ege  popular i ty  arilong e i t h e r  f a c u l t y  o r  s tuden t s  . 
H i s  course demanded respec t  and adridration, He de- 
t e s t s  i n s i n c e r i t y  and uakebelieve,  and of a l l  men 
woula dislAl.-e t o  be painted in co lo r s  of mere 
f l a t t e r y .  1726 

The f i r s t  il.tpression which he gave a  l i f e - l o n g  f r i e n d  

who f i r s t  met him i n  1683 was one of d ign i ty  and ext rene  

poise .  It was genera l ly  knowri t h a t  he was most s tudious .  

Though he was not what we c a l l  "a mixerft he v;as not  a n t i -  

s o c i a l ,  He d e f i n i t e l y  did not  "wear h i s  h e a r t  on h i s  s leeve ."  

Even then  he showed s igns  of h i s  l a t e r  abstemiousness: he 

never drank a t  Vanderbil t .  He l i k e d  t o  watch b a l l  games, t h e  

only a t h l e t i c  a c t i v i t y -  a t  t h a t  un ive r s i ty ,  though he never 

p a r t i c i p a t e d  as a  player .27 

26. S .  P r i c e  G i l b e r t ,  i n  the  Todd County Standard,  Apr i l  8 ,  
1937. See a l so  G i l b e r t ,  James C. IkicReynolds, 5 .  

27, Interview wi th  M r ,  George Armistead, Nashvi l le ,  BTay 21,  
1948 



Above a l l  he enjoyed hard work. He repeatedly  men- 

t ioned how much he appreciated t h e  mathematics t r a i n i u g  

under Doctor aroun, s h o r t  rnan with overhanging brows, who 

drove mthemat ics  i n t o  us wi th  a  mall." 28 He r e c a l l e d  with 

s p e c i a l  r e l i s h  the  l a r g e  assignments which t h e  mathematician 

gave over t h e  weekend. 29 The strenuous academic e f f o r t  and 

t h e  r e s u l t s  achieved through i t  convinced t h e  mature man of 

t h e  v a l i d i t y  of the  Ffgospel of work:" 

llOur examinations were r e a l  examinations 
They l a s t e d  from nine  u n t i l  t h r e e  and many a 
time I have spent most of t h a t  s i x  hours.  I 
can ' t  r e s i s t  the  temptation t o  t e l l  you t h a t  I 
th ink  i n  examina.tions of t L a t  s o r t  t h e r e  i s  
g r e a t  mer i t .  Every man ( I  know nothing of 
women) ought t o  l e a r n  t o  do twenty-four hours 
of consecutive work when it  i s  necessary.  I f  
he l e a r n s  t h a t  t r i c k  a t  co l lege ,  he w i l l  f i n d  
i n  the  g r e a t  world t h a t  he has a  vas t  advantage 
over men who have been c a r e l e s s  ."30 

This he found an exce l l en t  preparat ion f o r  t h e  study of 

law a t  the  Univers i ty  of Vi rg in ia ,  where some of h i s  examina- 

t i o n s  s t a r t e d  a t  nine i n  t h e  .morning and l a s t e d  u n t i l  t e n  

o t c l c c k  a t  n igh t .  i - J i s t fu l ly ,  he queried: '$Is t h e r e  any of 

you graduates  of t h i s  year  who took a  course l i k e  tha t?"  31 

This was more than  a  casual  quest ion,  because t h e  J u s t i c e ,  

who cane t o  be l ieve  t h a t  p r a c t i c a l l y  a l l  i n s t i t u t i o n s  i n  t h i s  

country were i n  a  s t a t e  of deplorable  decadence, thought t h a t  

28. Alumni  dinner  speech by 3 .  C.  McReynolds, i n  t h e  
Vanderbil t  Alunnus, 22:4 (June ,  1937). 

29.  A l u i  d inner  speech by J .  C. McReynolds, i n  t h e  
Vanderbil t  Alumnus, 7:174 ( ~ u n e ,  1922). 

30 .  Alumni dinner  speech by J. C. McReynolds, i n  t h e  
Vanderbil t  Alumnus, 22:4 (June ,  1937). 

31. I b i d .  



t h i s  was t r u e  f o r  educat ion a s  wel l .  Speaking of t h e  bene- 

f i t  derived from an old-fashioned education, inc luding  par- 

t i c i p a t i o n  i n  t h e  debates of t h e  l i t e r a r y  s o c i e t i e s ,  he sadly  

concluded: 

"1 r e g r e t  t o  f e e l  t h a t  t h a t  s o r t  s f  edu- 
ca t ion  throughout t h e  co l l eges  i n  t h e  whole 
land i s  on t h e  decay, f o r  it seems t o  me it 
gave men s power of leadership ,  a  power of ac- 
t i o n ,  an1 acquaintance wi th  par l iamentary 
ma t t e r s  and an opportuni ty f o r  i n s t a n t  se rv ice  
i n  any assembly t h a t  nothing e l s e  i n  t h e  col-  
l e g e  curriculum can produce. ... I hope t h a t  
some day the  hero i n  t h e  col lege  i n  going 
again  t o  be t h e  s tudent  and t h e  o r a t o r ,  r a t h e r  
than t h e  capta in  of t h e  f o o t b a l l  tearn."32 

The o ld  gentleman was w i l l i n g  t o  do something about 

what he believed t o  be an unhealthy atmosphere on t h e  modern 

campus, e s p e c i a l l y  s ince  he thought t h a t  it had a bad e f f e c t  

on the  publ ic  l i f e  of t h i s  na t ion .  With t h e  purpose of ac- 

complishing some good t h e  r e t i r e d  J u s t i c e  wrote t o  t h e  Chan- 

c g l l o r  of Vanderbil t :  

ltA while ago i t  occurred t o  me t h a t  i t  
might be poss ib le  t o  s t imula te  thought amohg 
col lege  s tuden t s  i n  respect  of the  p r i v i l e g e s  
and ob l iga t ions  of c i t i z e n s h i p  by o f f e r i n g  
p r i z e s  f o r  essays on t h e  sub jec t  'How can I 
become a good c i t i z e n ? '  

Whether  any good can be accomplished i s  
a  problem.. . ."33  

Because of h i s  usual  pessimism concerning the  t r e n d s  of 

t h e  age,  t h e  o ld  gentleman took a d i m  view of t h e  l i k e l i h o o d  

32. Alumni dinner speech by J . C. IYIcReynolds, i n  t h e  
Vanderbi l t  Alumnus, 3:237 (June, 19x8) . 

3 3 .  J. C.  McRemolds t o  Chancellor 0. C. Carmichael. December - - 
1, 1941, a t  kanderb i l t  Universi ty .  I t a l i c s  i n  t h e  o r i g i n a l .  



of cons t ruc t ive  r e s u l t s :  l fPossibly some good w i l l  r e s u l t  

from the  p r i z e s .  A t  l e a s t  I hope so. But i t  seems t o  me, 

t h e  publ ic ,  i n  l a r g e  degree has  been debauched: a l s o  every 

department of t h e  Government. Thus the  d i f f i c u l t i e s  of ac- 

complishing much a r e  very g e a t  .v34 

The cause f o r  h i s  switch t o  the  s tudy of law nay have 

had something t o  do with the  e a r l y  i n t e r e s t  he took i n  po l i -  

t i c s ,  a s  a  mernber of t h e  Ph i  Del ta  Theta f r a t e r n i t y  and of 

one of t h e  two l i t e r a r y  s o c i e t i e s .  While he was edi tor - in-  

chief  35 of t h e  s tuden t  paper, t h e  Vanderbil t  Observer, t h a t  

organ was much concerned wi th  p o l i t i c a l ,  s o c i a l ,  and econ- 

omic quest ions.  Be t h i s  a s  i t  may, the  young man's f a t h e r  36 

s e n t  him t o  C h a r l o t t e s v i l l e  t o  s tudy law, where he f i r s t  

mat r icu la ted  during t h e  s m e r  school term of 1883. 

34. S . C. IdcZieynolds t o  Chancellor 6. C .  Carmichael, A p r i l  
1 5 ,  1942, a t  Vanderbil t  Universi ty .  I t a l i c s  i n  t h e  
o r i g i n a l  

35. I n  i t s  i s s u e  of A p r i l ,  1883, while McReyuolds was e d i t o r -  
in -ch ie f ,  the Observer p r in ted  a  f r o n t  page e d i t o r i a l  say- 
ing t h a t  the  f a c u l t y  was no t  connected wi th  the  paper and 
never saw a r t i c l e s  before they were published. The paper 
was run  by s tudents  appointed by t h e  l i t e r a r y  s o c i e t i e s  
and t he  e d i t o r i a l  continued: "The E d i t  or-in-Chief i s  re-  
spons ib le  f o r  every unsigned ar t ic le .19  These a r t i c l e s  came 
under h i s  supervis ion and h i s  alone.  Edwin Tv'iirns i n  h i s  
His tory  of ~ k d e r b i l t  Univers i ty  (Nashvi l le ,  1946) ,  129-130, 
t r e a t s  unsigned a r t i c l e s  a s  having been w r i t t e n  by t h e  
e d i t o r .  This procedure w i l l  be followed here.  

36. In terv iew with I&. C.  B. Wallace, Kiashville, lhay 24, 
1948. The l a t e  M r .  Wallace s tudied  L i b e r a l  Arts a t  
Vi rg in ia  a t  t h e  t ime. 



A t  t h e  time, t h e  s tudents  a t  Virg in ia  were se r ious -  

minded and t h e  s tandard  of conversation was very high.37 

D i s c i p l i n e  was r a t h e r  s t r i c t  and i t  was d i f f i c u l t  t o  t a l k  a  

f a c u l t y  member i n t o  l e t t i n g  one off f o r  a  day.j8 A g r e a t  

number of t h e  s tudents  were impecunious, and it was not  a t  

a l l  unusual f o r  them t o  borrow pieces  of wearing appare l .  39 

40 The t i e s  between the  f a c u l t y  and t h e  s tuden t s  were very c lose .  

The s tudents ,  amongst themselves, enjoyed much h e a r t y  horse 

p lay ,  e s p e c i a l l y  t h e  hazing of some lucky fe l low who managed 

t o  g e t  himself i n v i t e d  a t  a  place where t h e r e  was a  girl.4L 

Before t h e  War t h e  s tuden t  population had been q u i t e  

high, about 650, r i v a l i n g  Harvarc?, but i n  1883, when young 

lBcHeynolds a t tended,  it h i t  an a l l - t ime low of 298.42 This 

caused the  f a c u l t y  much concern, e s p e c i a l l y  s i n c e  the  drop 

was mainly i n  out -of -s ta te  s tuden t s ,  with t h e  e f f e c t  of 

l e s sen ing  t h e  U n i v e r s i t y t s  s tanding a s  an ihf luence  through- 

out t h e  ~ o u t h . 4 3  The young man's major g ro fesso r ,  John B. 

21inor, was instrumental  i n  advis ing the  Rector and t h e  Board 

of V i s i t o r s ,  suggest ing methods by which t h e  Univers i ty  could 

be put on a b e t t e r  f i n a n c i a l  bas i s  i n  order  t o  take  t h e  f i r s t  

37. R. C .  LUnor, "Student L i f e  i n  the  E i g h t i e s ,  tt i n  the  
Alumni  B u l l e t i n  of the  Univers i ty  of Vi rg in ia ,  ser. 3, 

6:5fW-' !19131. 
I d .  a t  58. - 
I d .  a t  61. - 
Id .  a t  63. - 
I d .  a t  58- - 
I d .  a t  57. - 
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s tep  towards increasing the  enrollment without ra i s ing  the 

f e e ~ . 4 ~  The leg is la ture  promptly acceded t o  the demands fo r  

peouoiary aid45 and gradually enrollment picked up. 46 

Besides young McRegnolds, several of h i s  contemporaries 

a t  the University achieved subsequent fame. He had been pre- 

ceded by one Thomas Woodrow Wilson, who had earned a pro- 

f iciency i n  Constitutional and International  Law under Pro- 

feasor Stephen O .  Southall i n  1880,47 and John Beoaett Moore, 

who had graduated i n  1880, fn the same c l a s s  with young 

McReynolds were Thomas Watts Gregory, who was t o  be h i s  As- 

s i s t a n t  Attorney General and his successor in the o f f i se  of 

Attorney General, and Oscar Underwood, then l i s t e d  from 

Louisville, Kentucky, but l a t e r  the Alabaman of t a r i f f  fame, 

Underwood must have presented quite a oontrast t o  young 

MoReynolds: he Lived l i k e  a dandy, keeping a Negro va le t  and 

a horse, l** occasionally cutt ing classes,  and leaving the 

prefnises a t  a time the  c i v i l  authori t ies  requested h i s  prea- 

ence i n  the matter of a duel with a fellow student. 49 

44, The University of' Virginia, Minutes of the  Board of 
Vis i tors ,  5:203-264. ~ypewr i t t en  loose-leaf m u s c r f p t  a t  
-emity of Virginia. 

45. University of Virginia, Faculty Minutes, 11:385, meeting 
of June 19, 1884. 

46, R, C, Binor, nStudsnt Li fe  i n  the Eighties,"  i n  the 
Alumni Bulletin of the University of V i r ~ i n i a ,  se r ,  3, 

(1913) 
47, University of Virginia, Catalogue, 1880-1881 (Riohmond, 
Va,, 1881), 14, 

68, Burton J. HendrSck, *Attorney-General and Believer i n  the 
Sherman A c t , "  i n  the World's Work, 27:26, 27-28 (November, 
1913) * 

49. University of Virginia, Facults  Minutes, 11:400-401, 
Meetings of June 28, 1884, and July 3, 1tf84. 



A t  t h e  time young l~Jciieynolds was i n  at tendance,  the Law 

Oepartment had an enrollment of one-hundred s tuden t s ,  second 

only t o  the  Academic Department, with 167, and leading  the  

o t h e r  t h r e e  p ro fess iona l  departrients : biedicine, Engineering, 

and Agricul ture .  50 The expenses of a  law student  a t  the  time 

raaged from about 4303 t o  :,,;339, of which $30 went f o r  t u i t i o n 5 1  

Books were not  i n ~ l u d e d . 5 ~  

Young llcEeynolds l ived  on E a s t  aange, r i g h t  behind Eas t  

Lavrra, a t  t h e  very edge of Wr.  Sef fe r son ' s  academic v i l l a g e , "  

and a t e  r e g u l a r l y  a t  one of t h e  boarding p laces ,  ca l led  

"ho te l s ,  t f53 He d i d  not  p a r t i c i p a t e  i n  a t h l e t i c s  and eschewed 

drinking,  card playing and tobacco. 54 

The Law DeL3artment was divided i n t o  two schools ,  each 

of which had exact ly  one i n s t r u c t o r .  Professor  John B. Minor 

conducted the School of Cormon and S t a t u t e  Law, and Professor  

Stephen 0 ,  Southal l  the  School of I n t e r n a t i o n a l  and Const i tu-  

t i o n a l  Law, IcIercantile Law, Evidence and Equity.  55 I n  Pro- 

f e s s o r  IGinorf s scnool the  s tuden t s  read a  number of books 

which t h e i r  professor  had w r i t t e n ,  and h i s  freshmen read  

Blackstone. Professor  Southa l l  had h i s  f i r s t  year people read 

t h e  F e d e r a l i s t  a s  we l l  a s  V a t t e l  f o r  t h e i r  I n t e r n a t i o n a l  Law. 

50. Univers i ty  of Vi rg in ia ,  Catalogue, 1884-1885, 14.  
51 .  Univers i ty  of Vi rg in ia ,  Catalogue, 1882-1883, 54. 
52. Id. a t  42. 
53. Interview with fvk. C.  Be Wallace, Nashvi l le ,  24, 1948. 
54. Burton J. ' iendrick, "Attorney General and Bel iever  i n  the  

Sherman Act;' i n  t h e  World's Work, 27:26, 27-28 (November, 
1913) .  

55 .  Universi ty  of Virg in ia ,  Catalogue, 1882-1883, 41-42. 



There were no e l e c t i v e  courses i n  t h e  s t u d i e s  leading  t o  t h e  

LL. B. 

"Under these  two men," wrote Wilsonts  biographer,  " the 

s tudents .  ,. were subjected t o  t h e  s t o u t e s t  kind of i n t e l l e c -  

t u a l  d i s c i p l i n e .  ... ~5~ Young McReynolds completed h i s  s t u d i e s  

i n  one year  and a  summer sess ion ,  graduat ing i n  J u l y ,  1884. 

This meant t h a t  he went through considerably f a s t e r  than Pro- 

f e s s o r  Minor expected s tudents  t o  f i n i s h  t h e i r  work. What 

Professor  Minor demanded from h i s  s tudents  i s  shown i n  some 

d e t a i l ,  because i t  t e l l s  something about t h i s  well-known 

teacher:  

*?This Department i s  organized wi th  a  view t o  
acquaint  t h e  s tudent  f a n l i l i a r l y  @ p r a c t i c a l l y  
with t h e  p r i n c i p l e s  of h i s  profession.  The in-  
s t r u c t i o n  i s  as  thorough a s  poss ib le ,  and i s  given 
p a r t l y  through textbooks and p a r t l y  through l e c -  
t u r e s ,  wi th  d a i l y  exauinat ion upon both. 

*A hIoot-court, i n  connection wi th  o ther  in-  
s t r u c t i o n ,  tends  t o  pe r fec t  t h e  s tuden t  i n  t h e  de- 
t a i l s  of p r a c t i c e .  Under t h e  immediate supervi-  
s ion  of t h e  P ro fessor s ,  he i s  requi red  t o  pronounce 
opinions upon supposed cases ;  t o  devise and i n s t i -  
tuteremedies by s u i t  o r  otnerwise;  t o  conduct s u i t s  
a t  law and i n  equ i ty  from t h e i r  incept ion ,  through 
a l l  t h e i r  s t a g e s ;  t o  draw w i l l s ,  conveyances, and 
o ther  insurances ; and i n  s h o r t ,  t o  perform most of 
t h e  funct ions  of a  p rac t i c ing  lawyer, 

"The course i s  devoted t o  two sess ions ,  and 
i n  general  it i s  not prudent t o  devote l e s s  t o  i t ;  
t h e  f u t @ e  p ro fess iona l  success of t h e  s tudent  de- 
pending much upon h i s  f u l l  mastery of i t .  It i s  
a  maxim sanctioned by long and wide experience,  
t h a t  'he who i s  not  a good lawyer when he comes t o  
t h e  bar ,  w i l l  seldom be a  good one a f t e rwards , '  

56 Ray Stannard Baker, Woodrow Wilson: L i f e  and L e t t e r s  
( 8  vols . ,  Garden City,  N. Y., 1927-1939), 1:112. 



And i n  order t o  acqui re  such thorough acquaint-  
ance with t h e  elements of the  law, thought i s  re- 
q u i s i t e  a s  we l l  a s  reading;  and f o r  t h e  purpose 
of thought t h e r e  must be time t o  d i g e s t ,  a s  wel l  - 
a s  indus t ry  t o  acquire .  One cannot expect t o  
gorge himself with law, a s  a  boa c o n s t r i c t o r  does 
wi th  masses of food, and then  d i g e s t  i t  a f t e r -  
wards; the  process of a s s imi la t ion  must go on, i f  
it i s  t o  proceed h e a l t h f u l l y  and b e n e f i c i a l l y ,  a t  
t h e  same time wi th  t h e  recept ion  of t h e  knowledge. 
So t h e  a t h l e t e  judges, who wishes t o  t r a i n  t h e  
phys ica l  man t o  the  most vigorous development, and 
t h e  intel lecCua1 a t h l e t e  should i m i t a t e  t h e  example. 

"But w h i l s t  t h e  s tuden t  i s  advised, a s  a  gen- 
e r a l  r u l e ,  not  t o  attempt t o  complete t h e  course 
i n  a s i n g l e  sess ion ,  y e t ,  i f  he chooses t o  essay 
i t  ( a s  some do success fu l ly )  he i s  admitted t o  t h e  
graduat ing examinations, and i f  he a t t a i n s  t h e  
s tandard requi red ,  he i s  e n t i t l e d  t o  t h e  degree. 27 

Professor  Minor, whom Wilson considered t h e  g r e a t e s t  

teacher ,  next  t o  h i s  own f a t h e r ,  t h a t  he ever had, and whom 

he a s  wel l  thought t o  be "a scho la r ,  a  l eader  of men, a  t r u e  

gentleman,qf58 was most highly esteemed by J u s t i c e  bIcRey- 

nolds .59 I n  f a c t  he ca l led  himself "one of YE. Minor's de- 

voted d i sc ip les . "  '* He used t o  t e l l  h i s  f r i e n d  M r .  C .  B. 

Wallace t h a t  P ro fessor  Minor used t o  say,  not  t h a t  he taught  

law, but t h a t  he taught  - t h e  law; he bel ieved,  so t h e  s tudent  

r e l a t e d ,  i n  g e t t i n g  down t o  t h e  fundamental p r i n c i p l e s  of 

law. 61 

57. Univers i ty  of Vi rg in ia ,  Catalogue, 1882-1883, 41-42. 
I t a l i c s  i n  t h e  o r i g i n a l .  

58. Baker, Woodrow Wilson, 1:112. 
59. In terv iew with M r .  C .  B. Wallace, Nashvi l le ,  May 24,1948. 
60. P a r t  of an i n s c r i p t i o n  on a p r i n t  of John B. Minor, pre- 

sented t o  the  Univers i ty  by J u s t  i c e  McReynolds . 
61. Interview with Mr. C .  B. Wailace, Nashv i l l e ,  May 24, 

1948. 



This a t t i t u d e  towards law on t h e  p a r t  of Professor  

Minor seemed t o  go wi th  the  man's genera l  cha rac te r .  Coming 

t o  C h a r l o t t e s v i l l e  i n  1845, he succeeded an easy-going V i r -  

g in ian ,  Henry S t .  George Tucker, t h e  ha l f -bro ther  of John 

Bandolph. With him came t h e  Xeverend William H. McGuffey of 

Readers fame, and t h e s e  two changed t h e  atmosphere about t h e  

campus t o  qu i t e  an extent :  t T r o f e s s o r  Minor was a l s o  a  s t r i c t  

mora l i s t  . . . t hese  two l ed  i n  what amounted t o  a  r e l i g i o u s  

r e v i v a l  among t h e  s tuden t s  ." 62 Among o the r s ,  t h e  professor  

taught  Sunday Bible  c l a s ses  .63 This c e r t a i n l y  must have ac- 

corded wi th  t h e  ideas  of t h e  young man who believed t h a t  r e -  

l i g i o n ,  though not  orthodoxy, had a  place on t h e  campus: 

rfColleges should, of course,  be permeated 
by a  s p i r i t  of r e l i g i o n ,  but they a r e  not  p laces  
where s t r i c t  orthodox views should be hammered 
i n t o  s tudents ;  and a t  whose p o r t a l s  t h e  coming 
of a man who dares  t o  doubt them, should be the  
s i g n a l  f o r  a l l  t o  hold up t h e i r  hands i n  horror .  
We have no s o r t  of pa t ience  with t h e  p rac t i ce  of 
hedging a  man around wi th  adamantine wa l l s  of 
orthodoxy, r e fus ing  t o  allow him t o  i n v e s t i g a t e  
r e l i g i o n  a s  any o ther  sub jec t .  ... Let  a  man ex- 
amine both s i d e s  and then form h i s  own opinion, 
f o r  by it he must s tand  or  ~a11."64- 

Like h i s  pupi l ,  Professor  Minor held conservat ive opin- 

ions .  65 Whereas some few ex t remis t s  on t h e  f a c u l t y  had f a -  

vored secess ion ,  he had championed a  pol icy  of r e c o n c i l i a t i o n .  

62. ~homasr'erkinssbernathy,h of t h e  
Univers i ty  of Vi rg in ia  ( ~ i c h m m )  , 14. 

63. P h i l i p  Alexander Bruce, His tory  of the  Univers i ty  of 
Virg in ia :  1819-1919 ( 5  vols . ,  New York, 1920-19223, 3:142. 

64. Vanderbil t  Observer, March, 1883, I t a l i c s  i n  t h e  or ig ina  
65. Abernathy, Univers i ty  of Vi rg in ia ,  21. 



Also, l i k e  h i s  pup i l ,  he  was extremely 

of adverse circumstances. On March 3, 

courageous i n  t h e  f a c e  

1865, when Sheridan 's  

Union armies would s e t  t h e  t o r c h  t o  M r .  J e f f e r s o n ' s  bui ld ings ,  

s ince  t h e  men from t h e  North had s e t  f i r e  t o  some i n s t i t u t i o n s  

of h igher  l e a r n i n g  i n  t h e  South. The f a c u l t y ,  n . . .  l e d  by Mr. 

Minor bearing a white handkerchief t i e d  t o  a walking cane, 

joined a committee from town and ... met General Custer a s  he 

rode up wi th  t h e  advance guard. The General was most cour- 

teous  and posted a guard t o  p r o t e c t  t h e  proper ty  and personnel 

of t h e  Univers i ty .  lf Since t h e r e  were s t r a g g l e r s ,  Professor  

Minor saw t o  it that t h e  guards got  renewed s e v e r a l  t imes.  

Altogether  he was a b l e  t o  see t o  it that g u a ~ d s  were main- 

t a ined  as long a s  t h e  s o l d i e r s  camped i n  the v i c i n i t y .  66 

The respec t  between s tudent  and t eacher  was mutual. The 

Virg in ia  Univers i ty  Quar ter lx  has quoted Pro fessor  Minor a s  

saying t h a t  "it was always ... a d e l i g h t  t o  hear McReynolds 

r e c i t e ,  because of h i s  c l e a r  mental v i s ion  and h i s  thorough 

mastery of t h e  subjec t .  tr 67 

11. Attorney, Teacher, and Candidate f o r  Pub l i c  Off ice .  

The young a t t o r n e y  s e t t l e d  down t o  a law p r a c t i c e  i n  

Nashv i l l e ,  but  l e f t  very s h o r t l y  t h e r e a f t e r  f o r  a two year  

s t i n t  a s  s e c r e t a r y  t o  Edmunds Howell Jackson, t h e  l a t e r  

66. Abernaths. Univers i ty  of B i r ~ i n i a ,  24: see a l s o .  Bruce, 
His tory  of" i h e  u n i v e r s i t y  of ~ i r ~ i n i a ,  j:331-340. - 

67. Vi rg in ia  Unive r s i ty  Quarter ly ,  13: 205 (July-September, 



Supreme Court J u s t i c e ,  who then represented Tennessee i n  the  

United S t a t e s  Senate.  68 The s e c r e t a r y  came t o  know M r .  Jus-  

t i c e  Harlan of t h e  Supreme a  well-hown eneny of the  

t r u s t s .  70 

The per iod  of itk. IvkReynoldst law p r a c t i c e  i n  Nashvi l le  

coincided wi th  an important economic expansion of t h a t  c i t y .  

P r i o r  t o  t h e  Nar and immediately t h e r e a f t e r ,  t h e  c i t y  had 

been an a g r i c u l t u r a l  and commercial cen te r  pr imar i ly ,  with 

manufacturing playing but a  minor r a i e .  It had f l o u r  and saw 

mills and t h e r e  were some p l a n t s  turn ing  out farm iinpleraents. 

k t  t h e  t u r n  of t h e  century,  a f t e r  the  remarkable expansion of 

t h e  ' e i g h t i e s  and ' n i n e t i e s ,  it came t o  be t h e  l a r g e s t  manu- 

f a c t u r i n g  center  i n  Tennessee, producing seventeen per cent  

of t h e  s t a t e ' s  manufactured output.  A t  t h e  time it became 

t h e  l a r g e s t  p r i n t i n g  and publ ishing a s  wel l  a s  mi l l ing  cen te r  

i n  t h e  South. A s  a  boot and shoe market i t  :rated f o u r t h  i n  

t h e  United S t a t e s .  71 

The young lawyer e s t ab l i shed  h i s  o f f i c e s  i n  the  Cole 

Building a t  t h e  corner of Fourth and Union. That bui lding 

was regarded as  a  r a t h e r  i n t e l l e c t u a l  center  of t h e  law.72 

-- - - .- - 

and P o l i t i c a l  Science,  s e r .  3, no. 4, Bal t imor~ 
458-505, 605-607. 

71. P h i l i p  May Hamer, Tennessee; A His tory ,  1673-1932 ( 4 
v o l s . ,  Hew York, 1933) ,  2:669-670. 

7 2 .  Interview with Judge I'J. C .  Cherry, Ci ty  Court, Nashvi l le ,  
June 5 ,  1948. 



;;hen he vras not  beset  with press ing  business he l i k e d  t o  drop 

i n  t o  o ther  law o f f i c e s  i n  the  bui lding and d iscuss  h i s t o r y  

and books .73 

I n  those days the  Nashvi l le  bar was an extremely d i s -  

t inguished one. Xost of t h e  t c/;)-not ch lawyers were Democrats 

and a r i s t o c r a t s .  Eevicomers of humble background were su f fe red  

r a t h e r  than ~ e c e i v e d  i n  t h i s  a u s t e r e ,  poised,  and s t r a t i f i e d  

His career  a s  a  lawyer was not  altoget1:ler a  s t a r t l i r l g  

success .  He was not  considered a  t r u l y  g r e a t  law ye^, though 

an a b l e  and respec tab le  one, I n  t h e  r i l iC . s t  of an outs tanding 

bar .  75 His p r a c t i c e  was meager, i n  f a c t  s o  eiuch so ,  t h a t  

some of t h e  younger lawyers speculated amongst tileuiselves 

about t h e  p o s s i b i l i t y  of h i s  r ece iv ing  a  p r i v a t e  income. IJany 

of them thought t l ~ s t  if he had not  coole from a  f i n e  background 

and had not been accepted and encouraged by t h e  a r i s t o c r a t i c  

e l enen t s  of t h e  bar ,  he would have s ta rved  t o  death.  76 

9e  was considered learned  i n  t h e  law. H i s  f a c t s  and 

l e g a l  propos i t ions  were al.way s c a r e f u l l y  -marshalled i n  t h e  

course of a  t r i a l .  Yet he d i d  not make a  g r e a t  a d ~ o c a t e . ~ 7  

A ve teran  newspaper-man observed t h a t  he tvas not very able  t o  

73. Interview wi th  Judge H. B, C.  Howell, Kashvi l le ,  June 5 ,  
19@.  The Judge's f a t h e r  prac t iced  i n  tine Cole Building a t  
t h e  time. 

74. Interview with l i r .  A. T. Levine,  a p r a c t i c i n g  a t t o r n e y ,  
Nashv i l l e ,  May 20,  1948. 

75 .  Interview wi th  Judge Jaraes B. NewLL;in, Kashvi l le ,  Llay 27, 
194.8. Judge Newnan a s  wel l  as Judge Iiowell used t o  be 
Chancellors i n  Nashvi l le ,  

76. Interview with Xr. A. T. Levine, NasL,ville, Xay 20,  1948. 
77. Interview with X i ,  Lewis Pope, a ve te ran  Liashville 

a t t o r n e y  and on two occasions candidate  f o r  governor, 
Nashvi l le ,  May 2 5 ,  1948. 
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a  jury i n  h i s  c l i e n t ' s  f a v 0 r . 7 ~  

We was a t  h i s  very best  when c a l l e d  upon f o r  consul ta-  

by o the r  a t to rneys .  79 He gave much sound l e g a l  iidvioe 

80 t o  businessmen and showed a  f i n e  grasp of corporate  problems. 

For a  time he was pres ident  of the  Nashvi l le  Land Improvement 

Conlpany, during which period t h e  Conipanyls s tock  rose  very 

r a p i d l y ,  It was considered one of t h e  bes t  managed companies 

i n  town. *' He was meticulous i n  h i s  business  counseling, 

spending much time and energy digging up factis. 82 

H i s  d i s t i n c t i o n  a s  a  l e g a l  advisor  t o  business concerns 

and h i s  r epu ta t ion  a s  an exper t  on m t t e r s  corporate  won him 

a  professorship  i n  Commercial Law, Insurance and Corporations 

a t  Tanderb i l t ,  which he held from 1900 u n t i l  he l e f t  f o r  

Washington i n  1903. A t  t h e  Universi ty  he vras one of a  f a c u l t y  

of p r a c t i t i o n e r s ,  l a r g e l y  i n  corporat ion law, which, among 

o t h e r s ,  included f o r  a  time t h e  l a t e r  J u s t i c e  Horace Lurton of 

t h e  Supreme Court, whose p lace  he was t o  take  on t h a t  bench. 

Tflhen Professor  McIieynolds joined the  f a c u l t y ,  the  Law 

School was engaged i n  a  f i g h t  t o  r a i s e  t h e  s tandards of ad- 

mission t o  the bar of Tennessee. The l e g i s l a t i o n  on t h e  books 

was so  l ax ,  t h a t  a l a r g e  number of poorly q u a l i f i e d  schools ,  

78, Interview with VP. George &mistead, Nashvi l le ,  May 21 ,  
1948 

79. Interview with Judge R, B, C. Iriotvell, Nashvi l le ,  June 5 ,  
1948 

80. This was s t r e s s e d  repeatedly  by a l l  interviewees.  
81,  Nashvi l le  Tennessean and Nashvi l le  h e r i c a n ,  March 5 ,  

1913 
82, In terv iew with Wr. George Armistead, Nashvi l le ,  May 21, 

1948 + 



which had obtained c h a r t e r s ,  were allowed t o  grant  l i c e n s e s  

t o  p r a c t i c e  t o  almost any app l i can t .  This made i t  very d i f f i -  

c u l t  f o r  Vanderbi l t  t o  bui ld up a  f i r s t  r a t e  law department 

wi th  a  l a r g e  enrollment,*3 under an academic Gresham law, s o  

t o  speak. Af ter  some i n i t i a l  setbacks t h e  General Assembly 

passed a law e s t a b l i s h i n g  the  S t a t e  Board of Law Examiners, 84 

which improved mat ters  considerably.  

The type of work requi red  from t h e  s tuden t s  was out- 

l i n e d  a s  follows: 

ftHolding t h e  theory t h a t  a  f a m i l i a r i t y  with 
genera l  r u l e s  and p r i n c i p l e s  i s  e s s e n t i a l ,  t he  
f a c u l t y  have not  adopted the  case system a s  t h e  
main means of i n s t r u c t i o n ;  but the  case system 
and t h e  text-book system a r e  combined i n  such a 
way a s  t o  d r i l l  t h e  s tuaen t  i n  the  r u l e s  and 
reasons of t h e  law, and a t  the  same t h e  t o  il- 
l u s t r a t e  t o  him the app l i ca t ion  of these  r u l e s  
and reasons b t h e  study and a n a l y s i s  of cases .  ,,85 

An a t to rney  who graduated from Vanderbilt i n  l9O2, and 

took c las ses  under Professor  McHeynolds, f e l t  t h a t  over h i s  

classroom t h e r e  hung an aura of almost pompous d i g n i t y ,  He 

never unbent once. Sometimes one tended t o  have t h e  f e e l i n g  

t h a t  t h e  man was wearing a  mask, He was extremely f a i r  t o  

a l l  h i s  s tuden t s  and never made any coments  t h a t  would indi -  

c a t e  any s o r t  of p a r t i a l i t y  or  pre judice .  Af ter  passing h i s  

courses t h e  s tuden t s  had t h e  f e e l i n g  t h a t  they  had learned 

h i s  f i e l d  "by f u l l  square points . t1  H i s  l e c t u r e s ,  which were 

83. From the  Annual Report by Chancellor Kirkland, i n  t h e  
Vanderbil t  Univers i ty  Quarter ly ,  2:211-212 ( J u l y ,  1902).  

84, Publ ic  Acts 1903, c. 247. 
85. Vanderbil t  Univers i ty ,  Reg i s t e r ,  1900-1901, 100. 



worked up with painstaking accuracy of d e t a i l ,  were highly 

technical86 r a t h e r  than theore t i ca l .*?  He expected ser ious-  

ness  and hard work from h i s  s tuden t s  and was known t o  have 

go t  impat ient  wi th  them a t  t imes.  88 

The Univers i ty  d i d  not f o r g e t  i t s  famous ex-professor.  

Many years  l a t e r ,  j u s t  before Chancellor Kirkland of Vander- 

b i l t  r e t i r e d ,  and before the  inaugurat ion of Chancellor 

Carmnichael, t h e  r e t i r i n g  Chancellor wrote t o  t h e  aged J u s t i c e  

making a  suggest ion,  which i f  it had been followed, would have 

caused g r e a t  g lee  among t h e  New Dealers :  

"1 am today th inking  of t h e  f u t u r e  and par- 
t i c u l a r l y  of the  f u t u r e  of t h e  School of Law, 
which 1 know i s  of g r e a t  concern t o  you a l s o .  

"The changes r e c e n t l y  made i n  t h e  Supreme 
Court and o ther  changes threatened n a t u r a l l y  
r a i s e  a  quest ion i n  t h e  minds of your f r i e n d s  
whether you may not a l s o  i n  t h e  near f u t u r e  be 
moved t o  some a c t i o n  t h a t  w i l l  change your r e -  
l a t i o n  t o  t h i s  g r e a t  Court. I do not  wish i n  
any way t o  suggest such a c t i o n  on your p a r t ,  
o r  t o  request  any statement from you i n  t h e  
ma t t e r .  The only t h i n g  I have i n  mind w r i t i n g  
you now i s  t o  assure you t h a t  Vanderbii t  Uni- 
v e r s i t y  has  always cherished the  hope t h a t  you 
would f i n d  here  a home and a  place f o r  s e r v i c e  
whenever you decided t o  rnake a  change i n  your 
o f f i c i a l  r e l a t i o n s h i p s .  

IiYour connection wi th  our School of Law 
would add irmensely t o  i t s  s t r e n g t h  and i n f l u -  
ence. It would be our pleasure t o  e s t a b l i s h  a  
r e l a t i o n s h i p  e n t i r e l y  acceptable  t o  you, leav-  
i n g  you t o  determine t h e  extent  and cha rac te r  
of your d u t i e s  here .  I f e e l  s u r e  t h a t  t h e  

86. Compare t h i s  wi th  t h e  erl~phasis which he placed on pro- 
cedura l  aspects  a s  a  member of t h e  Supreme Court, d i s -  
cussed i n  Chapter I;/;. 

87. Interview wi th  M r .  A. T. Levine, Nashvi l le ,  Nay 20, 194.8. 
88. Interview wi th  ~ b k .  C.  13. 'iiallace, Nashvi l le ,  May 24, 1948. 

The l a t e  I@. Wallace added: V a t i e n c e  was not h i s  long suitO 



f a c u l t y  of t h e  School of Law and the  Trus tees  
of t h e  Univers i ty  would be of one mind i n  
c r e a t i n g  f o r  you some p o s i t i o n  h ighly  honorable,  
without admin i s t r a t ive  r e s p o n s i b i l i t i e s ,  and 
with only such teaching d u t i e s  a s  might be en- 
t i r e l y  acceptable .  

'?These t h i n g s  a r e  d e t a i l s .  %hat I want you 
t o  know and always bear i n  mind i s  t h a t  your hone 
i s  here,  your f r i e n d s  a r e  he re ,  and t h e  School t o  
which you devoted yourself  so  e f f i c i e n t l y  i n  t h e  
pas t  i s  wai t ing  t o  r ece ive  you with the  g r e a t e s t  
enthusiasm whenever you f e e l  r i g h t  and proper t o  
return.fl89 

J u s t i c e  McHeynolds explained i n  h i s  r e p l y  t h a t  he de- 

layed answering i n  t h e  hope of being able  t o  be more d e f i n i t e .  

I n  t h a t  l e t t e r  he s t a t e d :  

Wy mind has not come t o  r e s t  concerning t h e  
d a t e  of re t i rement .  It i s  not uly purpose t o  r e -  
main on t h e  bench.., much longer .  A t  the  moment 
I expect t o  s t a y  through t h e  present  term and t o  
decide i n  vacat ion time what t o  do. Then I may 
be ab le  t o  d iscuss  t h e  sub jec t  of your l e t t e r  wi th  
more l i g h t .  lf90 

The most spea tacu la r  th ing  which happened during t h e  

Nashvi l le  period was h i s  unsuccessful r a c e  f o r  Congress i n  

t h e  s p i r i t e d  e l e c t i o n  year of 1396. The r a c e  was undertaken 

l a r g e l y  a s  a  matter  of p r i n c i p l e .  

Mr. McReynolds had ac ted  on the  b a s i s  oi? p o l i t i c a l  con- 

v i c t i o n s  on one previous occasion. A t  a time when t h e  c i t y  

government of Nashvi l le  had grown r i f e  with co r rup t ion ,  he 

and h i s  f r i e n d  Jacob McGavock Clickinson, l a t e r  Islr. T a r t ' s  

89. Chancellor J .  H. Kirkland t o  J .  C. NcReynolds, January  
1 5 ,  1938, a t  Vanderbil t  Universi ty .  

90 .  J . C .  TidcXeynolds t o  Chancellor 3 . E. Zirkland,  February 
2 ,  1938, a t  'Vanderbilt Universi ty .  



Secre ta ry  of War, worked hard f o r  a  reform s l a t e  .91 They 

e lec ted  f o r  mayor a  lawyer, ~ e o r ~ e  153. Guild,  who held o f f i c e  

from 1891 t o  1895. Af te r  t h a t  municipal e l e d t i o n  

McReynolds took no f u r t h e r  p a r t  i n  p o l i t i c s  u n t i l  he attempted 

t h e  r a c e  f o r  ~ o n ~ r e s s . ~ ~  

The reasons why the  a t t o r n e y  decided t o  run f o r  Congress 

a s  a  Gold Democrat per ta ined  l a r g e l y ,  though by no means a l t o -  

ge the r ,  t o  the  realm of economic theory.  A t  an e a r l y  age he 

had held views concerning economic i n s t i t u t i o n s  which could 

be considered r a d i c a l ,  and during t h e  congressional  campaign 

h i s  views were equal ly  i n t e r e s t i n g .  I n  a  co l l ege  e d i t o r i a l  

e n t i t l e d  "The Anerican L e g i s l a t o r H  one can f i n d  a  combination 

of a  quasi-Bryanesque approach wi th  t h e  ultra-pessimism which 

was l a t e r  t o  be t r a n s l a t e d  i n t o  t h e  parade of imaginary hor- 

r i b l e ~ .  The e d i t o r i a l  contained a  desc r ip t ion  of t h e  atmos- 

phere p reva i l ing  i n  Washington a t  t h e  time one of t h e  pork- 

b a r r e l  r i v e r  and harbor appropr ia t ion  b i l l s  was passed, with 

"... t h e  n a t i o n a l  h a l l s  containing more 
c a p i t a l i s t s  from a l l  p a r t s  of t h e  country than 
members of Congress, and the  i n c o r r u p t i b l e  
servant  of t h e  people arm i n  arm with t h e f 2 a i l -  
road King1 A n  hour spent  i n  Washington would 
convince i n y  man t h a t  it needs a  moral d i s in -  
f e c t a n t  badly; t h e r e f s  something r o t t e n  i n  
Denmark; the  Augean s t a b l e s  must be cleaned. 
k heal thy ,  moral publ ic  sentiment i s  the  only 
Hercules equal t o  t h e  t a sk .  'Are the  t h i n g s  93 
we s e e  but ind ices  of f a t e f u l  deeds t o  fol low?' i7  

- 
91. Interview v ~ i t h  M r .  C. 23, 'iSallace, h a s n v i l l e ,  J une 1, 1948. 
92. Nashvi l le  Aanner, October 22, 1896. 
93. Vanderbil t  Observer, Xarch, 1883. 



The Pihiggish Ideas which l e d  liiru t o  r a l l y  t o  t h e  "gold- 

bugv banner i n  1896 were manifest  i n  h i s  co l lege  days. Henry 

iiiatterson had come down t o  Nashvi l le  t o  aiidress t h e  General 

Assembly on t h e  matter  of t h e  t a r i f f .  The s tuden t s  i n v i t e d  

him t o  speak a t  ~ a n d e r b i l t .  On t h e  occasion t h e  Observer com- 

mented: 

v l J r .  Y"tterson i s  among t h e  a b l e s t  and boldest  
advocates of' a t a r i f f  f o r  revenue only. Re s tands  
out manfully f o r  t h i s  needed reform i n  our Govern- 
ment, and by h i s  a b l e  pen i s  doing rnuch t o  br ing i t  
about. May God speed t h e  day when he and h i s  co- 
workers i n  t h i s  gcand cause s h a l l  see  t h e  f o u l  in-  
cubus of a  p r o t e c t i v e  t a r i f f  removed, and the glad 
day of f r e e  t r a d e  ushered i n .  

"Too long a l ready has the  constant  robbery of 
t h e  nany f o r  the enrichment of t h e  few, the  taxa-  
t i o n  of' one sec t ion  For t h e  upbuilding of another ,  
%he f l e e c i n g  of t h e  poor f o r  t h e  heaping up of 
wealth i n  t h e  c o f f e r s  of t h e  r i c h ,  been allowed 
under  t h a t  de lus ive  p lea  of p ro tec t ion  t o  our in-  
f a n t  i n d u s t r i e s .  The day i s  a t  hand when r a d i c a l  
cnznges should be made i n  our t a r i f f  laws. 

llTliis pol icy  of p ro tec t ion ,  inaugurated f o r  
mere t e ~ p o r a r y  purposes, has been s o  Tastened upon 
t h e  people by those who have and who a r e  aiaassing 
great L'ortunes by mean;; of i t ,  tha t  treiilendous in -  
f luence  must be brought t o  bear i n  order  t o  r e l i e v e  
them from i t s  burdens and odious r e s t r i c t i o n s .  'l94 

Consistency with these  t r a d i t i o n a l  l i b e r a l  ideas  made 

him oppose the  aavocacy of t h e  f r e e  coinage of s i l v e r  a t  the  

r a t i o  of s i x t e e n  t o  one. Yuring h i s  campaign he ca..:e t o  d e -  

fend the  91crirrle of t73,ft i. e . ,  t h e  demonetizktion of s i l v e r ,  

a s  one of t h e  g r e a t e s t  achievements i n  our h i s t o r y ,  s ince  it 

inaugurated a  period of p rosper i ty  with the  gold d o l l a r  ab le  



t o  purchase more than a deprec ia ted  paper currenoy. 95 The 

congressional  candidate was c e r t a i n l y  more c o n s i s t e n t  than  

some of h i s  backers, who wedded t h e  d i s p a r a t e  elements of a 

gold  s tandard wi th  t h e  neo-Mercantil ist  i d e a  of a high pro- 

t e c t i v e  t a r i f f .  Senator  W i l l i a m  P i e r c e  Frye of Maine came t o  

Nashvi l le  t o  l end  a hand i n  t h e  campaign, urging a l l  Republi- 

cans t o  vote  f o r  t h e  Gold Democrats' congressional  candidate  

because, though he was *wrongn on t h e  t a r i f f  i s s u e ,  he was 

" r i g h t n  on t h e  monetary quest ion.  96 The Bryanite American, 

a s  could be expected, t r a i n e d  i ts  e d i t o r i a l  guns on t h e  in- 

consfstency of t h i s  endorsement: f*It w a s  r a t h e r  embarrassing 

but it had t o  be, and t h e  spec tac le  of Senator  Frye, of Maine, 

a h igh  p r o t e c t i o n i s t  of t h e  h ighes t ,  a be l i eve r  i n  t ax ing  t h e  

many f o r  t h e  benef i t  of t h e  few by a perver ted  use of Con- 

g ress iona l  t a x i n g  power, advis ing  h i s  Republican bre thren  t o  

vote  f o r  McReynolds, f r e e  t r a d e r ,  was unique. ~ 9 7  

Whereas t h e  a n t i - t a r i f f  piece i n  t h e  Observer had t h e  

Bryanesque touch i n  t h a t  it mentioned t h e  e x p l o i t a t i o n  of one 

c l a s s  i n t e r e s t  by another  and one s e o t i o n a l  i n t e r e s t  by 

another ,  one of t h e  bas ic  mot i fs  of t h e  congressional  cam- 

paign was c l a s s  and s e c t i o n a l  harmony: 

"He hoped he  was no demagogue..., They were 
a l l  par tners .  You could no t  h u r t  the  l abor ing  
man without the  c a p i t a l i s t ,  and you could no t  h u r t  
t h e  c a p i t a l i s t  without  hur t ing  t h e  l abor ing  man, 

95. Nashvi l le  American, October 29, 1896, 
96. American, October 30, 1896. 
97. Aaerioan, October 31, 1896. 



!!ou c\,uld not  h u r t  I\ew York without lennessee 
and you could not  h u r t  Yennessee without hurt-  
ing  Kew York. ide must work together  shoulder 
t o  shoulder ."98 
--. 21s car,,gaign vvas l a r g e l y  a i r e c t e d  a t  t h e  l aba r ing  man: 

"The m n  most i n t e r e s t e d . .  . was t h e  l abore r  who m d e  his l i v -  

i n g  by t h e  sweat of i d s  brow. ? ~ i i l l i o n a i r e s  and ? ta l l  S t r e e t  

brokers could l i v e  i n  hard times without discorafort..  , . 7t99 

There were a  few c a p i t a l i s t s  mho were s e l f i s h  enough t o  w i s h  

t o  d i s r u p t  s o c i a l  harmony f o r  t h e i r  own benef i t :  lfI do no t  

be l ieve  t h e r e  i s  anybody who w i l l  not  be hur t  by f r e e  coinage 

except a  few mine owners. The people of t h i s  county a r e  i n  

a  g r e a t  pa r tne r sh ip ,  You dare not touch one l e s t  a l l  should 

s u f f e r ,  fllOO lie showed how labor  would s n f f e r  under a  depre- 

c i a t e d  monetary s tandard:  fl:&, Blc8eynolds gave an exalnple 

. , . of a  Pres ident  of a cor :orat ion wanting f r e e  s i l v e r  i n  

o rde r  t h a t  he could mark up his products ,  s e l l  them i n  6e- 

p rec ia ted  do1 la . r~  and 2ay i n t e r e s t  and bonded indebtedness 

with theii;. He  woula a t  t h e  same time s c a l e  down t h e  p r i c e s  

of h i s  l abore r s . .  . , n101 

Besides some s e l f i s h  c a p i t a l i s t s ,  perhaps t h e  fariners 

wou ld  s tand  t o  p r o f i t  f r o k l t h e  f r e e  coinage, he thought, but 

no t  the  l a b o r e r ,  who would have t o  pay higlier p r i c e s  and be 

paid i n  d o l l a r s  weaker i n  t e r n s  of purchasing power: "If 

these  l a b o r e r s  believed t h a t  t h e  d o l l a r  now was too good, 

9 8 .  Aiuerican, October 29, 1896. 
93. I b i d .  
100. Banner, October 24, 1896. 
101, American, October 29,  1896. 



t h a t  i t  bought too much f o r  t h e i r  wives, and t h a t  t h e i r  

condi t ion  today was too  good, l e t  them vote f o r  I\fr .  Bryan. *' 102 

It i s  hard t o  see  how t h e  candidate carile t o  conclude t h a t  the  

farmers would possibly ga in ,  a s  long a s  he thought t h a t  manu- 

f a c t u r e r s  would mark up t h e i r  products,  t h u s  fo rc ing  the  

farmer t o  buy h i s  equipment and o ther  manufactured necess i -  

t i e s  a t  a  dearer  p r i c e ,  A t  t he  same t i n e  he iinpliedly d i d  

not  seem t o  bel ieve t h a t  l abor  could becorne powerful enough 

t o  cormand higher wages t o  make up f o r  higher p r i c e s .  

Railway l abore r s ,  he thought,  would s tand t o  s u f f e r  es- 

p e c i a l l y  much, s ince  l i n e s  l i k e  the  L o u i s v i l l e  h; Nashvil le  

were car ry ing  bonded indebtedness i n  gold: "The money t h e  

r a i l r o a d  had f o r u e r l y  received was as  good a s  gold ,  but i f  

they 

gold 

mus t 

had t o  take depreciated 

they would have t o  come 

reduce your wages. t , , lo3  

s i l v e r  and pay i n  appreciated 

t o  t h e i r  employees and say 'We 

That a  pres ident  and a  congress 

could t ake  t h e  gold clause out of p r i v a t e  ob l iga t ions ,  was 

unthinkable;  it wds t o  r ena in  a quest ion of l i v e  and l ea rn !  

Angling f o r  t h e  la.bor vote aga ins t  a  Bryan was, of 

course,  n o t  a  simple t a sk .  The e n t i r e  argument of s o c i a l  

harmony was aimed a t  showing t h a t  no one was r e a l l y  press ing  

a crown of thorns  upon t h e  brow of labor  and t h a t  no one was 

going t o  be c r u c i f i e d  on any kind of a  c ross .  I n  t h i s  con- 

nec t ion  he s a i d :  "Po not  swear a t  t h e  banks because they  

102. American, October 21,  1896, Frau an address  before t h e  
Railxay Men's Sound Liuney League, October 20, 1896. 
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were agains t  f r e e  s i l v e r  and were opposed t o  paying t h e i r  

customers i n  f i f t y  cent d o l l a r s  when they ha.d deposited good 

gold ones. ~ 1 0 4  

I n  answer t o  t h e  3 r y a n i t e s t  claim t k a t  the  r e t e n t i o n  of 

the  gold starldard was a s i n i s t e r  p l o t  of the  vested i n t e r e s t s ,  

t he  c o i g r e s s i o ~ a l  candidate  "... got  on a l i t t l e  dangerous 

grounds i n  a quasi-defense 02 the t r u s t s . ,  . . This ven- 

turesome road was taken i n  the  course of an a t t e l ~ p t  t o  demon- 

s t r a t e  t h a t  Bryan was the  handy t o o l  of t h e  s i l v e r  mine own- 

e r s  i n  the  West: 

"They had heard of t r u s t s  and combines., . 
and i f a l l  S t r e e t ,  but how was f r e e  s i l v e r  t o  
reraedy these  th ings?  'Je a l l  wanted a change, 
but what s o r t  of a change? Ue d i d  not want t o  
l e a p  out  of t h e  frying-pan i n t o  the  f i r e .  How 
was the f r e e  coinage of s i l v e r  going t o  a f f e c t  
t h e  Standa.rd O i l  t r u s t ?  D i d  they  know, bes ides ,  
t h a t  s ince  the  Standard O i l  t r u s t  had hold of 
th ings  the  p r i ce  of o i l  had dropped from 20 
c e n t s  t o  6 cents? He was not  defending t r u s t s ,  
but s t a t i n g  everyday propos i t ions .  Granulated 
sugar  had f a l l e n  from 16 cents  t o  5 under t h e  
Sugar Trus t .  Did t h i s  hur t  the  people of 
Tennessee? A t r u s t  t h e y  would f a l l  i n t o  i f  
f r e e  coina e was passed was t h e  s i l v e r  t r u s t  of 
t h e  iies t . "806 

Free s i l v e r  was not the  only reason f o r  h i s  tu rn ing  away 

from the candidates  nonlinated i n  Chicago and From t h e  platform 

writ1;en the re .  Be could no t  stonlach the  Democratst repudia- 

ti011 of Clevelandf s u n s o l i c i t e a  i a t e rven t ion  during t h e  Pull- 

man s t r i k e ,  He thought t h a t  t h e  P r e s i d e n t f s  a c t i o n  had been 



ftheroicfl and t h a t  i t  had averted aob r u l e ,  Denouncing Bryan 

he declared: 

"The par ty  a t  Chicago denounced t h e  Pres ident  
f o r  enforcing t h e  law i n  t h a t  c i t y ,  and the  candi- 
d a t e  t h e r e  noiainated dec la res  he accepts  and w i l l  
c a r r y  out every plank i n  the  platform. It seems 
t o  me t h i s  alone i s  s u f f i c i e n t  t o  make every good 
c i t i z e n  re1,udiate both. Even i f  f r e e  s i l v e r  were 
the  bes t  po l i cy ,  we could a f f o r d  t o  post2one i t  
forever  r a t h e r  than e n t r u s t  t h e  governrnent i n  t h e  
hands of one who boldly announces aga ins t  t h e  en- 
forcement of her laws. f  e l low-ci t izens ,  w e  
should enthrone p a t r i o t i s m  and should remeinber 
t h a t  the  b a l l o t  i s  given us f o r  high and noble 
ends,  and t h a t  i n  t h i s  hour of t r i a l ,  ever man i s  
expected t o  a c t  f o r  h i s  coun t ry t s  good. d o ?  

Perhaps it  would have been he lp fu l  had the  adherents  of 

t h e  New Freedom who appointed the  e r s twhi l e  congressional 

candidate t o  high o f f i c e ,  bothered t o  do a b i t  of reading up 

on t h e  carapaign of 1896, I n  t h a t  case they raight not  have 

been su rp r i sed  a t  t h e i r  m n t s  conservative l ean ings .  The 

Banner a t  t h e  time predic ted  "h i s  e l e c t i o n  by t h e  g r e a t  mass 

of conservative voters." lo* It c a l l e d  him Ifthe sound-money, 

s a f e  government candidateft  who appealed " to  t h e  comrnon sense  

and conservatism of the  people. .  . . n109 

As  was rnentioiied e a r l i e r ,  ?l&. McReynolds entered t h e  

r a c e  because of p r i n c i p l e s .  P r i v a t e l y  he t o l d  h i s  f r i e n d s  

t h a t  he could not  win.l1•‹ Yet ,  a f t e r  a l l  t h e  shouting was 

over ,  he managed t o  have garnered 14,000 votes ;  M r .  Gaines, 

107. g a m e r ,  October 24, 1896. 
108, .. ,.- . 
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The incumbent and winning Democrat, r eceived 16,000, Never 

had a  candidate  f o r  Congress i n  t h e  wold Hermitage D i s t r i c t "  

r o l l e d  up a s  many a s  14,000 votes  before t h a t .  111 

The s t rong  convict ions which l e d  him t o  run,  a l s o  l e d  

him t o  make s tatements  concerning h i s  and t h e  Gold Democrats1 

motives, remarks which had a  f l a v o r  of p o l i t i c a l  f undamenta- 

l i s m .  Whereas he ca l l ed  Bryan w t h e  s t range  compound of t h e  

r e c k l e s s  r a p a c i t y  of t h e  P l a t t e ,  and though t h a t  he was 

%ot f i t  t o  be P res iden t  of a  d i s t r i c t  school ,  he spoke 

w i t h  much reverence of t h e  wgoldbugsw who n.. .  had absolved 

themselves from t h e  new c h i l d  of h a t e  and fury, t h e  Chicago 

convention. ... )I Concerning h i s  own motives, he declared 

i n  a l e t t e r  t o  t h e  Banner: 

"It seems proper , . .  t o  say t h a t  I have a l -  
ways adhered t o  what I conceived t o  be t h e  Deao- 
c r a t i c  p r i n c i p l e s ,  and have thought myself a 
fol lower of t h e  founders of t h e  Democratic p a r t y  -- but I have never considered it r i g h t ,  honest  
o r  p a t r i o t i c  f o r  any c i t i z e n  t o  fol low an organiza- 
t i o n  when i t  proclaimed d o c t r i n e s  and advocated 
p r i n c i p l e s  bel ieved by him t o  be in imica l  t o  t h e  
publ ic  good. The Chicago platform, i n  my opinion, 
is un-Democratic, i t s  teachings f raught  wi th  e v i l  
and i t s  d o c t r i n e s  i f  put i n t o  e f f e c t ,  would r e s u l t  
i n  g r e a t  harm t o  every s e c t i o n  of our country. I 
cannot, t h e r e f o r e ,  accept i t ,  nor  can I vot  !! gar t h e  candidates  who were nominated upon it. 

A s  f a r  a s  h i s  p r i v a t e  i n t e r e s t s  were concerned, he f e l t  

t h a t  perhaps he would be b e t t e r  of f  i f  he were not  e l e c t e d .  But 

111. Nashvi l le  Tennessean and Nashvi l le  American, Mar. 3 ,  1913. 
112. American, September 15 ,  1896. 
113. Banner, October 24, 1896. 
114. American, September 15 ,  1896. 
115. Banner, October 22, 1896. 
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he believed t h a t  he ought t o  make the  r a c e  because, though he 

was a  Democrat, he "... always reserved t o  himself t o  decide 

whether platforms were r i g h t  o r  wrong, and, the re fo re ,  he vtas 

where he was. v116 There had been no one e l s e  w i l l i n g  or ab l e  

t o  assume t h e  t a sk  of running, yet  s ince  he d i d ,  t h e  l f . .  . r ace  

i s  a s  much yours a s  it i s  >nine. No piedge of any s o r t  has 

been asked OF me. I f  I go t o  Congress it w i l l  be a s  my own 

man. I have never worn t h e  yoke of any inan o r  s e t  of men ." 117 

duch a  dec la ra t ion  of independence t e l l s  only p a r t  of 

t h e  s to ry .  Z lec t ions  a r e  rough and tumble occasions,  and t h i s  

was e s p e c i a l l y  t r u e  of t h e  e l e c t i o n  of 1896, For t h i s  candi- 

d a t e  i t  was even t r u e  i n  t h e  physical  sense: once he brought 

t h e  house down! Yes, l i t e i ' a l l y !  \, 'bile he vjas speaking i n  

Temperance Hal l  a t  Good le t t sv i l l e  t h e  f l o o r  of t h e  h a l l  gave 

way arla dropped p a r t  of the  crowd about t e n  f e e t .  iu 'oti i i~~g 

happened t o  the  platform. 11* Another tirne the  candidate \ .as 

canpaigning i n  a r a i l r o a d  s t a t i o n  from a t o p  a soapbox, when 

i t  crashed under the  weight of t h e  t a l l ,  broad shouldered ora- 

t o r .  Unruffled he continue4 h i s  speech on t h e  l e v e l .  119 

To r e t u r n  t o  the  rough and tumble i n  the  more f i g u r a t i v e  

sense.  Or ig ina l ly  Congressnian Gaines, t h e  Deniocratic incum- 

bent ,  was running agains t  a  colored Itepublican by t h e  name of 

116. knerican,  Gctober 29, 1896. 
117. Banner, October 24, 1656. 
118. Banner, October 27, 1896. 
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2 .  .. doyd. Lk, 1-cAieynolus was p e s i d e n t  of one of t h e  l o c a l  

sounu nloney c3.u-os, and had been t h e  l e a d e r  of t:ie 'ilenilessee 

d e l e g a t i o n  t o  %he Gold Deriocrat ic  cor~ventiori  i n  I n d i a n ~ p o l i s .  

p a p e r s .  I n  s coluim e n t i t l e d  "La t e s t  l ' o l i t i c a l  Gossipu t h e  

"The e f f o r t s  t o  , e t  G. ';. dopd t o  witir,drew 
I'ron m e  _-ace  for C2ngress i n  Lliis d i s t r i c t  have 
s o  i 'ar been unsuccess t 'u l .  ; m y  of doyd's  f r i c n d s  
have urged him t o  r e t i r e  from t h e  r a c e ,  and Le 
has inr i ica ted a r ; i l l i n g n e s s  t o  do so grovided he 
could do s o  c o n s i s t e n t l y  t ~ i t h  L i s  o b l i y e t i o n s  t o  
tiioae Wiio ~nair i ly  a ided  l i i i r i z  i n  secdrinr;  t l ie n m i n a -  
t ior*.  ?he f r e e - s i l v e r  :!olit i c i a n s ,  l,ot,ever, h3ve 
been ve ry  a n ~ i c u s  t o  ,eel) 5oyd on t h e  t r a c ~ ,  f o r  
theg b e l i e v e  by s o  do ins  t hey  can preven t  tile 
e l e c t i o n  oi' eny y r r  i t ;e  o ~ p o r l e ~ l t  of A r'. Gaines ,  and 
i;,ius have t1-6 c o l o ~ e d  sup , o r t e r s  tli~o'hi away tilei?? 
v o t e s ,  It i$ s a i d  t n n t  a co lored  e i a i ~ s a r ,  from 
i i a s l l v i l l e  :"as s e n t  out  GO trori, i n  tht: i n t e r e s t  of 
-,lie F r e e - s i l v e r  -1arLy anLc 0:- 1 a n l l ' e s ~ i n g  a n  i u -  
t t r e s t  i n  3uycif s cailaiciacy, work up a s e n t i s i t n t  
agair1z.t rlis li ci.Lravttdl. . . . 

i r i - to  o n e  tmsi:e-l;. Ihe dannbr loz' cc -~o 'uc ; r  21 r e - ? o r t w  tmt  L Z .  

120 ,  Banner, October 20 ,  l b g c  



"This a f te rnoon a t e l e g r a n  n a s  received 
by G. Q, Boyd from the  Nat ional  BepublLcan 
Executive Committee advis ing him t o  g e t  off  
the  t r ack  if such n dea l  a s  contemplated could 
be ef fec ted  with the  sound money Oeznocrats of 
t h i s  Congressional d i s t r i c t .  This caused Boyd 
t o  decide t o  q u i t  t h e  Tace. Boyd's ac t ion  w i l l  
be r a t i f i e d  a t  a mass meeting of t h e  colored 
Bepublicans t o n i g h t ,  "12.1 

The American i n  an e d i t o r i a l  analysed t h e  r e s u l t i n g  s i t -  

uat ion i d  the  l i g h t  of i t s  own 3eiilocratic a l l eg iance :  

"The withdrawal of Boyd and t h e  i~uned ia te  
announcenlent of Popu l i s t  Gowan a s  a candidate  
f o r  Congress, t o  be followed i n  a  few days by 
a ' soundt  money inan, shows the  Zepublicans a r e  
hard ;-b work, They put out  Gowan t o  p u l l  t h e  
Popu l i s t s  f r o u  Gai~ies  and pul led off aoyd t o  
g e t  the  Zepublicans t o  vote f o r  t h e i r  'soundt 
money man y e t  t o  be named. A s l y  hand i s  sure-  
l y  a t  work, but i t  w i l l  no t  win."l22 

3ven before I&. Mcl-leynolds o f f i c i a l l y  announced h i s  

candidacy, t h e  tune of t h e  campaign aga ins t  him had been corll- 

posed, It consis ted of two motifs .  One, t h a t  he was a  "com- 

p o s i t e  candidate ,  7?123 i. e . ,  n e i t h e r  a t r u e  Democrat, nor a  

t r u e  Republican, and secondly, t h a t  t h e  b ig  money was behind 

him. The crudeness of expression i s  v e r i l y  rer,iarkable: 

"The d i f f i c u l t y  about br inging out a candi- 
dacy aga ins t  11";r. Gaines, has been t h a t  a  candi- 
d a t e  of t h e  Hepublican p a r t y ,  one 'Coon1 Boyd, 
was a l ready i n  t h e  f i e l d ,  This would have s p l i t  
t h e  vote which a Gold Democrat hoped t o  g e t ,  and 
t h e r e f o r e  t h e  delay i n  nominating one, Since 
t h e  'coon1 i s  now off t h e  t r ack  .. . a c l e a r  f i e l d  

121 .  Aaerican, October 20, 1896. 
122. unerican,  October 22 ,  1896. 
123,  American, October 28, 1896. 



f o r  Xepublican votes  i s  now open t o  t h e  gold 
democratic nominee. It i s  understood t h a t  t h e  
gold men... have a  campaign fund of uagnitude 
behind then.  f?124 

Fuel was added t o  the  charge of h i s  f u r t h e r i n g  of t h e  

Xepublican cause when the  Banner published a  f a i r l y  long 

p iece  informing i t s  readers  t h a t  under the  p r e v a i l i n g  law a l l  

t i c k e t s  appeared on the  same b a l l o t .  Therefore,  they should 

be c a r e f u l  t o  vote  i n  the  Republican column, s t a r t i n g  with 

IdcKinley and Hobart, and including McReynolds. 125 The Ameeri- 

can, which s e p c i a l i z e d  i n  one sentence g ibes ,  r ep l i ed :  *'The 

Zepublican Comaittee a d v e r t i s e s  J . C .  I!iWteynolds a s  t h e  Bepub- 

l i c a n  Candidate f o r  Congress, d-26 o r  a  wiiepublican-Democrat 

o r  a Democrat-Republican, take  your choice . . , .  7,127 

The charge of t h e  big Eas tern  money behind the  candidacy 

caine up t o  t h e  very bes t  t r a d i t i o n  of Bryanism. The American 

implied t h a t  besides  c o l l e c t i n g  money i n  the  d i s t r i c t ,  M r .  

lEcReynolds was backed by i3ostonians u s i n g . W r .  Enaicot t  s 

corrupt ion fund," so  t h a t  these  Eas te rne r s  may perpetua te  t h e i r  

r e i g n  over t h e  na t ion:  

"That t h e r e  a r e  legitifflate expenses con- 
nected with every ca~npaign vie do not deny; t h a t  the  

T s o ~ $ * & ~ a n a f  laen . .. a r e  a b l e  t o  con t r ibu te  and 
r a i s e  here a t  home t h e  auount of money necessary 
t o  pay a l l  l e g i t i m a t e  expenses of t h e i r  campaign 
we do affirfii. That they have not  only contr ibuted 

124. American, October 21,  1896, The American cons tan t ly  
charged t h a t  t h e  G. 0 .  P. and the  P o p u l i s t s  co-operated 
no t  only i n  t h e  S ix th  D i s t r i c t ,  but a l l  over Tennessee. 

1 2 5 ,  Banner, October 26,  1896, 
126. American, October 27, 1896. 
127. American, October 28, 1896. 



money themselves, but have sen t  t o  Boston f o r  
a l a r g e  sum of Mr. End ico t t ' s  corrupt ion fund 
i s  indisputable  evidence t h a t  i f  they can f i n d  
enough 'men of well-known good judgment and 
i n t e g r i t y t  t o  handle the  boodle they  w i l l  make 
a desperate  e f f o r t  t o  e l e c t  Mci?eynolds and i f  
they  succeed he w i l l  vote t o  perpe tua te  t h e  
r e i g n  of t h e  Boston boodlers who extend c r e d i t  
accomodations t o  our Nashvi l le  merchants. O 
Tempora! 0 Xiores !"l28 

The s h o r t  gibes  on t h e  sub jec t  were w r i t t e n  with ex- 

t r ao rd ina ry  gusto: "If blc wamts t o  go t o  Congress he should 

run from a Boston ward," o r ,  Wk's candidacy i s  favorably 

thought of i n  Boston," and, what was even worse ( o r  b e t t e r ? )  

1 , J 2 9  Wc won't have anything t o  do wi th  p e t t y  p o l i t i c s .  Oh no. 

I n  a post-mortem on t h e  e l e c t i o n ,  t h e  American decided 

t h a t  t h e  iqegroes had been of no he lp  t o  h i s  candidacy, It 

must be relneulbered t h a t  M r .  IW-leynolds had attempted t o  cap- 

t u r e  Boyd's votes .  Tlie paper 's  candid sumaa:ry had it t h i s  

way: 

"It pias a contes t  with Democrats... on one 
s i d e ,  and 2epublicans,  Nat ional  Derfiocrats, 
negroes and non-classibles  [sic] on t h e  o ther .  
The predominance of t h e  negroes i n  t h i s  c i t y  on 
e l e c t i o n  day added g r e a t l y  t o  defea t  t h e  candi- 
d a t e  endorsed and supported as  i t s  own candidate  
by t h e  pa r ty  thus  pushing the  negro t o  t h e  f r o n t ,  
and the  determination of whites t o  oppose any and 
a l l  e f f o r t s  t o  unduly push the  negro forward a s  a 
p o l i t i c a l  f a c t o r  added many votes  t o  those cas t  
aga ins t  the  Republican combination. lr130 

Perhaps it i s  t r u e  t h a t  the  Negroes had not  helped TI&. 

I~IcXeynolds' campaign. Nevertheless  they c e r t a i n l y  added some 

128. American, October 24, 1896. 
129,  American, October 25,  1896. 
130. Anerican, Novenber 5 ,  1896. 



z e s t  t o  i t .  The newspaper account descr ib ing  t h e  atmosphere 

p r e v a i l i n g  a t  a  campaign speech a t  t h e  Grand Opera House i n  

Nashvi l le ,  contains  too  much l o c a l  co lor  t o  be passed up: 

"The f i rs t  Floor was f i l l e d .  But t h e  ga l -  
l e r i e s !  It was -the gay and f e s t i v e  negro t h a t  
held them down. A v i r g i n  f i e l d  f o r  t h e  w r i t e r  
i s  t h i s  c h a r a c t e r i s t i c  of t h e  darkey f o r  l i s t e n -  
i n g  t o  publ ic  speaking. He may not  understand 
f i v e  words out of twenty, but he never leaves ,  
and laughs the  longes t  and t h e  most uproariously 
a t  t h e  jokes. One of these  f a c e t i o u s  c r e a t u r e s  
i n  t h e  g a l l e r y  f r equen t ly  informed Mr. McReynolds 
t h a t  what he s a i d  was ' t r u f ,  ' t h a t  he (McReynolds) 
was on t h e  r i g h t  s i d e  and t h a t h e  ( t h e  darkey) 
would s u p ~ o r t  hi&. l r l 3 i  

To the  modern observer a l l  of t h i s  looks l i k e  j o l l y  good 

fun. The candidate,  however, confided t o  h i s  f r i e n d s  t h a t  he 

132 d i d  not  l i k e  a s soc ia t ing  with back-slapping l o c a l  p o l i t i c i a n s .  

This i s  not  su rp r i s ing .  He f e l t  t h a t  he belonged t o  t h e  cul-  

tu red  and sought out t h e  coupany of cu l tured  persons. 133 He 

c u l t i v a t e d  rat he^ a r i s t o c r a t i c  manners. '34 This i s  no t  insig- .  - 

n i f i c a n t  i n  view of an e a r l y  view expressed e d i t o r i a l l y  i n  the  

Observer i n  which he combined a  b e l i e f  i n  v i r t u e  t ransmi t ted  

by he red i ty  with the  somewhat crude equine imagery used by 

Bismarck. The e d i t o r i a l  i s  quoted from a t  l eng th  because i t  

i s  r a t h e r  a t y p i c a l  of i t s  t imes.  Xxtreme r e l i a n c e  on blood 

descent  a s  being capable of genera t ing  v i r t u e  sounds somewhat 

131. American, October 29, 1896. 
132. Interview w i t h  Judge 'dl. C. Cherry, Nashvi l le ,  June 5 ,  

133. I b i d .  
13.4. Interview with D k .  A. T. Levine, T~as i iv i l le ,  Biay 20, 1948. 



out of place i n  t h e  age of rugged indiv idual i sm where pre- 

sumably men and women w i t h  s t rong w i l l s  and outstanding 

a b i l i t y  occupied the  cen te r  of t h e  s tage.  It tends,  however, 

t o  throw sone l i g h t  on two aspec t s  of t h e  f u t u r e  J u s t i c e ' s  

mind: pessirnisol and determinism. The piece s t a r t e d  out by 

dec lar ing  t h a t  desp i t e  the f a c t  t h a t  no t i t l e s  of n o b i l i t y  

could be created i n  the United S t a t e s ,  we never the less  had an 

a r i s t o c r a c y  which was not  based on money o r  i n t e l l i g e n c e ,  f o r  

soiilething 'L, ,inore than i n t e l l i g e n c e ,  more than moral charac- 

t e r ,  more than  wealth, i s  necessary t o  him who would be num- 

bered among our n ~ b l e m e n . ~ ?  This something more was subse- 

quently analysed: 

"Early t r a i n i n g  i n  t h e  bosom of a  r e f i n e d  fam- 
i l y ,  and a  descent from ances tors  themselves i n t e l -  
l i g e n t  and gen tee l ,  a r e  prime r e q u i s i t e s  f o r  admis- 
s i o n  i n t o  U e r i c a n  a r i s t o c r a c y .  The b r i e f  space of 
a l i f e - t ime  does not  s u f f i c e  t o  enable a uan sprung 
frorn a  coimon parentage and reared i n  a  family no$ 
charac ter ized  by i n t e l l i g e n c e  and refinement,  t o  
r a i s e  himself t o  t h a t  degree of moral and mental de- 
velopment required t o  such admission. Though a  man 
of determinat ion and energy can do much t o  overcome 
t h e  baneful e f f e c t s  of the  low t a s t e s ,  and t o  modi- 
f y  t h e  d i spos i t ion  i n h e r i t e d  froiil a common ances t ry ,  
s t i l l ,  i n  near ly  a l l  cases ,  d e s p i t e  h i s  endeavors, 
h i s  a c t i o n s  w i l l  be t ray  h i s  o r i g i n .  

ttAs a  cancerous a f f e c t i o n  of t h e  body w i l l  show 
i t s e l f  again and a.gain, though the  p a r t s  seemingly 
diseased be renoved, s o  w i l l  t he  inna te  low propen- 
s i t i e s  of him whose descent i s  comr:arilon appear,  mask 
then1 as  he nay. That tblood w i l l  t e l l t  i s  a s  t r u e  
of man as  of horses .  A s  we l l  might i t  be atteiripted 
t o  f o r m  a proper estiraate of a horse without seeing 
h i s  pedigree,  a s  t o  judge t h e  q u a l i t i e s  of a  iaan 
without knowing h i s  fairlily; and, i t  iilay be added, 
t h a t  p red ic t ion  based upon the i n t i m t e  knowledge of 
t h e i r  ances tors  can be made wi th  almost a s  equal  
c e r t a i n t y  of the  one a s  of t h e  o ther .  



9 r ~ w a y  wit i l  t h e  i d e a  t h a t  a  riian makes ilirnself 
j u s t  avliat he i s ,  t h a t  b i r t h  counts  f o r  ilought, and 
t h a t  a l l  men a r e  born equal .  There i s  t h e  sane  
r a d i c a l  dif'l 'erence between persons  a t  b i r t h  a s  ap- 
pea r s  a f t e r  they have reached  mature y e a r s .  Lone 
seeills capable  of e l i m i n a t i n g  t h e i r  i n h e r i t e d  pec 1- 
l i n r i t i e s . .  . . :,'hoever saw a  inan whose pare l l t s  were 
v i c i o u s  and mean t h a t  was c h a r a c t e r i z e d  by those  
ad.xirable q u a l i t i ~ s  of s o u l  and mind found ia  :.Len 
of nob le r  b i r th ' ?  AS w i t h  confideilce i t  i s  expected 
t o  f i n 6  t h e  f a ~ n i l y  l i k e n e s s  i n  t h e  f a c e  of a c h i l d ,  
s o  m y  i t s  m n t a l  and ~noi 'al t r a i t s  be looked f o r  i n  
t h e  m ~ t u r e  man. 

"Our nobleinen a r e  born, n o t  aade .  ii g e u t e e l  
de scen t  i s  e s s e l i t i s l  t c ~  t h e  p o d a c t i o n  of t hose  
l o f t y  q u a l i t i e s  of ml.nd, t h o s e  pure and r e f i n e d  
t a s t e s ,  and t h a t  n o b i l i t y  of soul c l a - a c t e r i s t i c  
of Araericafs a r i $ t o c r a c y .  I f  it1or.e a t t e n t i o n  ?%>ere  
g iven  t h e  s u b i e c t  of blood and descen t .  .. then  
i - iyh t  we h o p  w i t h  reason  f o ~  t i l a t  e l e v a t i o n  of 
c h a r a c t e r ,  ssrer lg th  of u i i i d ,  and a u r i t y  c \ f  s o c i e t y ,  
s o  devout ly  t o  be r.i;jl,ed r~r.~135 

I rhi le  i n  I<as!lviile he l i k e d  t o  r e t i r e  t o  tLe qu ie tude  of 

a c l u b  and t a l k  about  s e r i o u s  s u b j e c t s .  He belonged t o  t i le  

r a t h e r  exc lus ive  Eerlnitage Club. Ke Frequeat;ly t o l d  i n t e r e s t -  

ing anecdotes  i n  a sub"' , ~ e ,  q u i e t ,  3ti10dued f a s h i o n .  '3' ;ie b,,as 

a  c h e r t e r  aeniber OF tL l e  U l d  6ak Ciub, w:iich t , a s  a l i t e r a r y  

a s s o c i a t i o n  corrlposed of a t o , > - l h i t  of t7,ientjr-five r i e~ ibers  who 

met tw lce  a month f o r  d ,nncr arid disc~:ssiol l .  ii fell-ow c i ~ a r t e r  

T 1 though one of i t s  bedt  $hiuker,.  ~ i e  c o n c e n t ~ a t e a  on b e l l e s  

l e t - c r e s  i n  z e i ~ e r a l ,  r a t i l z r  than  on s p ? c i a l i . ~ ; ~ : d  sub, e c t  s. 137 

135 .  Bai iderbi l t   observe^, * i p r l l ,  l(?83. - - - 
136.  In t e rv i ew  w i t h  11r. A, T. i e v i u e ,  i\:asilviLle, I k y  20, 



Desp i t e  h i s  X n e  s o c i a l  p o s i t i o n ,  t h e  a t t o r n e j  l i v e d  

T i r a t h t , r  s i r q l g  a t  22 9 t . Q  t!;i.ris Bui ld inc  , ?kc b u i l d i n g  housed 

t h e  :;atkin3 I n s t i t u t e  for t L \ e  educa t ion  of t h e  u r ~ d e r p r i v i -  

l eyed .  Three s t  c r i e s  i.cere r en t ed  ou t  a s  '~:~lci lelor  q u e r i e r s ,  

- - -., dubbed a s  t h e  Pr roo1c~r ;779y  solie of i t 5  t e l i m i i ~ .  L x .  - J e r l - a ~ ~  

2 u s t i ,  a  ~ e l f - ~ i d e  m a n  fro~l L o u i s v i l l e ,  wllo t a s  CfLicf of cIce 

3ureau  of Profiotion and P u b l i c i t y  f o r  t h e  Tennessee Centennia l  

Expos i t io i l ,  l i v e d  In t e  se -LC 'u~xLlcIiq; and -;t;rucl; up a f r i e n d -  

s h i 2  vv i th  "I2 . 1-ckeynolds , 2 u s t i  vvzs ~cquel11i;eCi w i t n  il:odJ esha ,  

the  g r e a c  a c t r e s s ,  ana t i ~ e ~  f r e q u e n t l y  enCerLained h e r  a t  

t i i e i r  quarters. 133 

;!e took h i s  r1l;l.a; s a t  tlie I t c h i  i i i tc lz i  l J i  San 30, which  

i s  sup;iosed t o  ilieali : f t h r e s  square  m:_ils a  cay7' i n  Japanese .  

This v'#as a sub te r r anean  e a t i n g  c l u b  f o r  about t h i r t y  prof es- 

s i o n a l  lien, alid was locaced i n  t h e  'Jatlcins b:Lock. lit t h e  be- 

ginl-Lng of cach ~:ionth each rnernber would c o n t r i b u t e  about 

twenty d o l l a r s ,  and a t  ib end a l l  would s p l i t  she  d e f i c i t  . 139 

The a t t o r n e y l s  a s s o c i a t i o n  w i t h  t h e  c u l t u r e d  and t h e  

wea l thy  nlghl; g i v e  t h e  i x p r e s s i o n  t h a t  he dir ; l i i -ed t h e  2oor 

and t h e  humble. This  i s  not  t r u e .  R i s  mauy l a t e r  a c t s  of 

c h a r i t y  znd g e n e r o s i t y  disprove t h i s .  T'nough he d i d  have a  

t e n d e r  s , ~ o t  i n  k i s  l i c u r t  f o r  t h e  lowly ,  he s i u p l y  p r e f e r r e d  

- "  
138. In t e rv i ew  w i t h  I c k .  C .  13. T,TaLl;-ce, f i a s h v i l l e ,  :!Lay 24, 

194.8. 
139. - I b i d .  
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t o  a s s o c i a t e  wi th  the cu l tu red  and the i n f l ~ e n t i a l . l 4 ~  Be- 

cause of t h e  s i t u a t i o n  p reva i l ing  i n  Nashvi l le  ak t h e  t i n e  

t h i s  a l s o  proved t o  be t h e  ~ l g h t  th ing  from t h e  t e l e o l o g i c a l  

poin t  of v i e w .  

Sirlce these  days s o c i a l  d i s t ance  has been lessened.  

Xany of the nicasures which svere t o  some ex ten t  respons ib le  

f o r  t h i s  rainillrization met opposi t ion f rom J u s t i c e  Mc2eynolds. 

The underlying thought s t r u c t u r e  pre-existed i n  Nashvi l le ,  

but Tl:ashington was t o  be t h e  place,  t h e  twent ie th  century was 

t o  be t h e  time f o r  t h e  big b a t t l e .  

14.0. Interview wi th  Judge 5 6 .  C.  Cherry, Kashvi l le ,  June  5 ,  
1948 



One f i n e  day i n  1903 M r .  Ceci l  Mallace was walking down 

Fourth S t r e e t  i i z  t h e  h e a r t  of down-tovm Nashvi l le ,  when he 

happened upon a dis t raught- looking Ek. Mczeynolds. Queried 

about the cause of h i s  preoccupation, t h e  l a t t e r  explained 

t h a t  he had exac t ly  one day i n  which t o  ma;:e up h i s  mind a s  

t o  whether t o  accept t h e  o f f e r  t o  become Ass i s t an t  Attorney 

General under Phi lander  12~ox . l  A s  i t  turned out ,  he con- 

sented t o  take advantage of t h e  chance t o  move t o  t h e  c a p i t a l ,  

and the  goss ips  i n  Nashvi l le  i rmedia te ly  had i t  t h a t  h i s  law 

2 p r a c t i c e  had been l e s s  l u c r a t i v e  than  t h e  new government job. 

The he lp  of a  godfather  had been mate r i a l  i n  secur ing  

t h i s  opportuni ty,  Jacob McGavock Dickinson, an extremely 

wealthy lawyer of a r i s t o c r a t i c  antecedents ,  3 had been t h e  

l e a d e r  of t h e  Nashvi l le  ba r ,  He had been t h e  godfather t o  

many a  member of t h a t  bar who subsequently a t t a i n e d  t o  prorni- 

nent  pos i t ion .4  Dickinson had repeatedly  served i n  t d a s h i n g t ~ ~ .  

Among o the r s ,  Yresident Cleveland had appointed him A s s i s t a n t  

Attorney General, and P res iden t  Taft  was t o  nmke him h i s  

1. Interv iew with X!k, C .  B. Wallace, Nashvi l le ,  May 24, 1948. 
2 .  In terv iew with Mr. Lewis Pope, Nashvi l le ,  ETay 25, 1948. 
3 .  In terv iew with M r .  C .  B. Wallace, 5 3 s h v i l l e ,  Kay 24, 1948. 
4. In terv iew with Er. A. T .  Levine, N t  s h v i l l e ,  May 20, 1948. 
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Secre tary  of S'lar. I n  1903 he was serv ing  on t h e  Alaskan Bound- 

a r y  Tribunal,  when Attorney General Faox asked him whether he 

knew a  good lawyer f o r  Ass is tan t  Attorney General. Dickinson 

answered t h a t  he knew of one, but t h a t  t h e  man was a  3emocrat. 

This ,  s a id  Knox, was unimportantY2 and thus  P res iden t  Roose- 

v e l t  appointed Idr .  IdcReynolds on June 1, 1903. 

I:k. h4c;ieynolds reraained i n  t h i s  pos i t ion  u n t i l  1907, when 

he went i n t o  p r i v a t e  p r a c t i c e  with a most d is t inguished law 

f i r m  i n  New York Ci ty .  H i s  s t ay  wi th  Cravath, Henderson and 

de Gersdorff was a very b r i e f  one. The f i rm brought him i n  a s  

a s e n i o r  a s s o c i a t e  with hopes OF riaking him i3 par tne r  before 

long. 6 

The t r u s t s  a t  t h e  time were a  tremendous p o l i t i c a l  i s s u e .  

I n  a  l e t t e r  w r i t t e n  by Pres iden t  Roosevelt t@ h i s  Attorney 

General ,  C.  J .  Bonaparte, Loeb, the  P r e s i d e n t ' s  a ide ,  enclosed 

a  memorandum, which s a i d  t h a t  "a number of w i l d  peoplew and 

some papers ,  e s p e c i a l l y  i n  Nevi York, c r i t i c i s e d  t h e  government 

f o r  avoiding cr iminal  prosecution of t h e  t r u s t s .  The memoran- 

dum suggested t h a t  ". . . i t  would be a good th ing  jus t  a t  t h i s  

time f o r  t h e  Attorney General t o  point  out i n  some statement  

by him t h a t  we a r e  going t o  make the  at tempt  again i n  t h e  

Tobacco Trust  prosecut ion.  "7 

5 .  Burton J. Hendrick, T?Attorney-General and Bel iever  i n  t h e  
Sherman Act, tt i n  the  ;. 'orldf s York, 27:26, 28  (November ,1913).  

6 .  Robert Taylor Swaine, The Cravath Firr~l  and I t s  Predecessors ,  
1819-1948 ( 3  vo l s . ,  Eew York, l946-1948), 2:13. 

7. Memorandum enclosed i n  a  l e t t e r  of August 2 ,  1907, of P res i -  
dent Hoosevelt t o  Attorney General 3onaparts ,  Bonaparte Col- 
l e c t i o n ,  Library of Congress. 



A previous prosecut ion had r e s u l t e d  i n  a  f a i l u r e  by t h e  

jury t o  convic t ,  but t h i s  new e f f o r t ,  delegated t o  M r .  

Mc;'ieynolds, r e c a l l e d  from New York and given t h e  p o s i t i o n  of 

Specia l  Ass i s t an t  t o  t h e  n t to rney  General, was not only 

crowned by success f o r  t h e  government. It a l s o  provided t h e  

most important s tepping s tone  i n  t h e  ca ree r  of 3 . C.  hicReynolds . 

I. The Tobacco F igh t  

The ac t ion  which u l t ima te ly  r e s u l t e d  i n  a  l e g a l  v i c t o r y  

f o r  t h e  was a  t r u l y  g i g a n t i c  a f f a i r .  It was or ig-  

i n a l l y  i n s t i t u t e d  aga ins t  ninety-two defendants,  some of which 

were corporat ions while o t h e r s  were n a t u r a l  persons.  The 

t r a n s c r i p t  of the  records9 alone t akes  up f i v e  th ick  volumes 

of l a r g e  format. The o r i g i n a l  p e t i t i o n  was f i l e d  by the  

United S t a t e s  D i s t r i c t  Attorney f o r  t h e  Southern D i s t r i c t  of 

New York i n  J u l y ,  1907, and the  clecree of d i s s o l u t i o n  was ap- 

proved by t h e  J u s t i c e  Department i n  1912, It i s  not  t h e  pur- 

pose here t o  attesnpt t o  summarize t h i s  vas t  undertaking: we 

a r e  pr imar i ly  concerned with Xr. McReynoldsl ideas .  

Not only d i d  the  American Tobacco Corapany con t ro l  most 

of t h e  market i n  tobacco products ,  which would have meant a  

hor i zon ta l  i u t e g r a t i o n ;  i t  cons t i tu ted  a  v e r t i c a l  i n t e g r a t i o n  

8. United S t a t e s  v. Aqerican Tobacco Cot,lpany, 221 U. S. 106 
(1911 1. 

9. Supreme Cowt  of the  United S t a t e s ,  October Term 1908. No. 
660 The United S t a t e s  of America, Appellant v.  The American 
Tobacco Company, and Others;  No. 661 The American Tobacco 
Company and Others,  Appellant v .  The United S t a t e s  of America. 
Appeals from t h e  C i r c u i t  Court f o r  t h e  SoutL e rn  D i s t r i c t  of 
New York, F i l e d  December 2 3 ,  1908, Transcr ip t  of Records 
( 5 vols . ,  New York, n .  d .  ). 



a s  wel l .  For ins tance ,  through i t s  cont ro l  of production it  

10 had t h e  purchasing and warehousing business i n  i t s  h i p  pocket. 

I ts  grasp  reached i n t o  the  box business ,  l-1 i n t o  cot ton bag- 

ging,12 t h e  production of t i n  f o i l , l 3  t h e  r e t a i l  o u t l e t s , l &  

16  the  importat ion 02 l i q u o r i c e  p a s t e , l 5  t h e  b r i a r  a ipe  business ,  

and some of t h e  s ign  pa in t ing  t r ade .  l7 Geographically i t  con- 

t r o l l e d  businesses  from dhanghai t o  3outh Afr ica  .'' The Com- 

pany had used v i r t u a l l y  every known nethod, l e g a l  and i l l e g a l ,  

such as  buying out comgetitors,  concealing these  f a c t s ,  and 

d iv id ing  up s a l e s  t e r r i t o r i e s .  B r i e f l y  summarized, t h e i r  ac- 

t i v i t i e s  seenled a s  follows t o  klr. 2c;Zeynolds: 

"The defendants have p e r s i s t e n t l y  exerc ised  
duress ,  have prac t iced  wicked and unfa i r  rriethods, 
and used t h e i r  g rea t  power i n  oppressive ways; and 
they have been actuated by a  f ixed  purpose t o  de- 
s t r o y  competition and obta in  monopolies. Cougeti- 
t o r s  have gradual ly  d i  sappeared, and t h e  cornbina- 
t i o n ,  now s t rong ly  entrenched, urlduly r e s t r i c t s  
the  business of those i n  t h e  t r a d e  and prevents  
o t h e r s  from enter ing .  ''19 

10. Id. a t  1:69. 
11. I d .  a t  1:40. 
1 2 .  Id. a t  1:42, 
13.  3. a t  1:42-43. 
14.  3. a t  1:59-60. 
1 5 .  3. a t  1:62-65. 
16 .  Id. a t  1:65-66. 
17.  I d .  a t  1:68. 
18.  Id. a t  I:@-91. 
19.  H the Supreme Court of t h e  United &Late,;, October Term, 

1909, The United S t a t e s  of ~ ~ e r i c e ,  Appellant v .  The 
American Tobacco Corapany and Gthers,  The h e r i c a n  Tobacco 
Company and Gthers,  Appel lants ,  v .  The United 3 t a t e s  of 
A m r i c a ,  on l ippeal  frorn t h e  C i r c u i t  Court of the  United 
S t a t e s  f o r  t h e  Southern ' i 9 i s~ ; r i c t  of New Yo:rk, 3 r i e f  f o r  the 
United j t a t e s  ( n .  p . ,  n .  d . ) ,  1 5 .  



The S p e c i a l  A s s i s t a n t  t o  t h e  At to rney  General  " f l ayed  

t h e  oc topus  tf20 wi th  much gus to .  With what proved t o  have 

been a  g r e a t  d e a l  of good sense  he  s e t t l e d  upon a p r a g r ~ a t i c  

approach t o  t h e  m a t t e r .  Thus, both i n  r ega rd  t o  c o n t r a c t s  

and c o n s p i r a c i e s  i n  r e s t r a i n t  of coimerce , and t o  monopolies, 

he  i n t e r p r e t e d  t h e  Sherrnan Act2' a long  ve ry  f l e x i b l e  l i n e s .  

Concerning r e s t r a i n t  of comuerce h i s  c r i t e r i o r i  v.as s e t  uy as 

fo l l ows  : 

'!The Shernlan Act a p ~ ~ l i e s  when t h e  d i r e c t  r e -  
s u l t  o r  neces sa ry  tendency of t h e  p r o h i b i t e d  t h i n g  
i s  t h e  m a t e r i a l  o b s t r u c t i o n ,  Lindrance o r  r e s t r a i n t  
of? i n t e r s t a t e  o r  r o r e i g n  cormerce..  . ",i'kiethcr such 
o b s t r u c t i o n ,  h indrance ,  r e s t r a i n t  o r  tendency ex- 
i a t s  itlust be deterr1:i~ed by t h e  ~ ( j u r t  i n  each ca se  
p re sen t ed  upon a l l  t i le  f a c t s  i n  ev idence ;  coi2- 
c l u s i o n  silould depend u&on y r a c t i c s l ,  n o t  iilere 
t h e o r e ~ i c a l  c o n ~ i d e ~ a t i o n s ,  and n e c e s s a r i l y  w i l l  be 
ir if luenced by t h e  s t a t u s  of coilvnerce a t  t h e  t i l i e ,  
That w;Yliich d i d  n o t  r e s t r a i n  conmerce f i f t y  y e a r s  
ago rmy do s o  to-day. .  . ."22 

I n  connect ion w i t h  t h i s ,  he would have p r e f e r r e d  t h a t  the  

Court  r e f r a i n  from r e a d i n 2  t h e  word " r e a ~ o n a b l e ? ~  i n t o  t h e  Act 

as a  l i c i i t a t i o n  uynn t h e  ~sro~dt u r e s t . r a i n t . f t  L h i l e  s t a t i n g  t h ~ t  

he was n o t  urging an unreason3 b le  coiistructicjii ,  i n t e r f e r i n g  

w i t h  t h e  noriilal, hea l thy  growth of ' !~usinesu,  ile ex;)lained tha. t 

he wished t h e  Court t o  cons t rue  t lLis  :lortion acca rd ing  t o  t h e  

d i r e c t n e s s  - of  t h e  af:f 'ectatioil:  

ItlYie do n o t  ma in t a in  t h a t  r e s t r a i n %  of cola- 
m r e e  i s  deuoui~ced by t h e  3herman Act un l e s s  i t  
i s  d i r e c t  and r x t e r i a l ,  e i t h e r  i n  tendency o r  

20.  Josephus  D a n i e l s ,  E d i t o r  i n  P o l i t i c s  ( C l i ~ . ~ e l  I I i l l ,  it. C . ,  
1 9 4 1 ) ,  602. 

21. 20  b t a t .  209 ( 1 8 9 0 ) .  
22 .  d r i e f  Sor t h e  Uni ted j t a t e z ,  25-26; s e e  a l s o  - I d .  a t  32,  



eSZect;  and, o l  cou r se ,  do no t  i n s i s t  t h a t  cvLry  
c o a t r e c t  cr arual~gei,,efit; which causes  t h e  e l i i d n a -  
t i o n  of a coiilpetitor i n  i n t e r s t s t e  traDe i s  nec- 
e s s a r i l y  wllan,Ll"ul. The s t a t u t e  :;as in tended t o  
f o s t e r ,  n o t  d e s t r o y ,  b w i n e s s  o p e r r t i c n s  uni- 
ve%sai;$3 ~ e ~ ; i l . d e d  a s  prolnotive of t h e  : ~ u b l i c  wel- 
f a r e .  

The r e 1 a t i v i s t l . c  s - t a a d u ~ d  appl ied  a s  w e l l  t o  t h e  problein 

of monopolies, r e f e r r e d  t o  11: ti le  second s e c t i o n  of t h e  ,ct: 

wZlouoi~oly :is a &r ' ac t i cd l  concep t io r~  aild i t s  
e x i s t e i ~ c e  n u s t  be de t e r d n e d  b: p r a c t i c a l  consid-  
e r a t i o n s ,  k e e p i r ~ g  i i i  view tiie gur  ,oses  and iiiethods 
of bus ines s ,  The e f f e c t  of a e f e d a l ; t s t  act io-1 
upon c o m e r c e  aroong t h e  S t a z e s  a n d  w i t h  f o r e i g n  
n a t i o n s  i s  riot acc ider l t a l ,  secondary,  o r  r e i ~ ~ o t e ;  
t h a t  comierce i s  t k e  i i r e c t  obeec t  of a t t a c k ;  and 
t o  c o n t r o l  and dohiinate i t  a s  t o  $ u r . c h a e s ,  s a l e s ,  
and o therwise ,  i s  t l ie  s p c i a l  pur-,ose f o r  t h e  sake  
of vii~icn t h e  s e v e r a l  a c t s  and courses  of conduct 
a r e  done and adopted. .  .. 71 24 

Tkle ne thod of us ing  pTac t i c a l  c r i  t e y i a  t o g e t h e r  w i t h  h i s  

Judging i n  terrils of ti ie f r u i t  ha rves t ed ,  r a t h e r  t han  by t h e  

t r e e  which bore ~ L ~ L I ,  was an e x c e l l e n t  i d e a ,  because of t h r e e  

i n t e r r e l a . t ed  c o n s i d e r a t i o n s .  F i r s t  of a l l ,  the  jcinight dec i -  

 ion,^^ thou& cons ide rab ly  weakened,26 s t i l l  p resen ted  an  

o b s t a c l e .  There t h e  k~ie r j . can  Sugar Re f in ing  Conpany had ob- 

t a ined  c o n t r o l  of t h e  s t o c k  of a l l  competing r e f i n e r s  and,  a s  

a  r e s u l t ,  was s e l l i n g  n i n e t y  per  c e n t  of t h e  g ranu la t ed  suga r .  

d u t  t h e  Court had made a  d iFf  e r e n t i a t i o n  betvreen manufactur ing 

23. I d .  a t  28. It ;nay be i n t e r e s t i n g  t o  no t e  t h a t  i ~ i r .  
~ ~ c ~ ~ n o l d s ~  f r i e n d ,  J u s t i c e  Xar lan ,  v:as no t  a  b e l i e v e r  i n  
t h e  ' ? ru le  of reason."  

24. - I d .  a t  241; s e e  a l s o  Id. a t  58,  65. 
25. United S t a t e s  v ,  2, C, Knight Company, 150 U.  $. 1 (1895). 
26, her-tliiarn S e c u r i t i e s  Co. v ,  United s t a t e s ,  193  U ,  S .  3-97 
(1904). 



anld coivjtrce,27 and had refused t o  a p ly  the  dhermn Act. 

?;. . iGci-;lejmolds d i s t i n g u i s l ~ e d  tile Ebi,zr;.ht precedent by i n s i s t -  

ing  t b t  each cose had t o  be examined on i t s  own ue r i  ts and 

underlying r 'scts,  and t h a t  h e r s  a ~ { i r e c t  e f f e c t  011 t h e  f r e e -  

dom or corxiierce Idas t o  be observed. 28 

The p r a c t i c a l  c r ibe r ion  "i3Jas A,ior.eover i,~iportarit because 

of the  exis tence  of' a f o r m 1  probleln i n  t h e  iristarice a t  h a d .  

There - . a s  n o t  j u s t  a s i q l e  a&_;reeant  between coi.qeting pro- 

ducers ,  a s  used t o  be very corjnon, but an ini;egrated coryo- 

r s t e  f o r d ,  with t k e  . h ~ e ~ i ~ a f i  Tobzcco CoAipany a t  i t s  apex hav- 

ing  acquired con t ro l  of i t s  c o - ~ p e t i t o r s ,  and now opera t ing  

the for ,mr  cui, ipeti torsl  business or naving closed down t h e i r  

p l a n t s ,  and c o n t r o l l i n g  a host of' supply and o u t l e t  f a c i l i -  

t i e s .  Ylithout using fo rmi l  c r i t e r i a ,  such a s  he subsequently 

was t o  adopt as  a xile~ilber of t h e  Court i n  mat ters  such a s  r e -  

s a l e  p r i c e  naintenance,  t h e  prosecuting a t to rney  cut  through 

t h e  f o r m  and went r i g h t  t o  t h e  substance.  He r ~ a i n t a i n e d  

thaL s i n c t  agreements between separa te  concerns had been out- 

lawed,  the  corporate  f o r u  had been h i t  upon t o  ob ta in  similar 

r e s u l t s .  Believing t h a t  t h e  a u t l i o r i t i e s  should be prepared t o  

dea l  wi th  t h i s  subterfuge,  he argued t h a t ,  

". . . with s t r ange  reg&-d f o r  f o r a  and neg- 
l e c t  of substance it of'ten has  been i n s i s t e d  t h a t  
these  sam persons wi th  t h e  sanie design nay orga- 
n i z e  a c o r p r a t i o n ,  d iv iae  t h e  shares  amongst 

27. J u s t i c e  Idc2ey~1olds was t o  adopt a s i r i ~ i l a r  a i s t i n c t i o n  i n  
a d issent :  Labor Board Cases, 301 U. S.  1, 100 (1937 ) .  
dee Chapter V I .  

28. Brief For t h e  United S t e t e s ,  32. 



t,,e,l, becone i t s  o f f i c e r s ,  c r e a t e  a  p r a c t i c a l  
aonopoly by conveying t o  it, wi th  covenants 
aga ins t  competition, t h e i r  s e v e r a l  businesses 
t o  be t i a r e a f t e r  conducted i n  unison, and i n  
t d s  6;tay with c e r t a i n t y  and irupuuitg bring 
about the very s i t u a t i o n  which t h e  $herhian Act 
was intended t o  prevent ,  The r e s u l t  i n d i c a t e s  
t h e  groundlessness of the  i n s i s t e n c e .  

a corporate  coubinntion i s  beyond i t s  
reach,  then  Congress lacks  suprene power t o  
r e g u l a t e  cornwoe and i t s  w i l l  Is e a s i l y  de- 
f ea ted .  There i s  nothing p e c u l i a r l y  sacred 
about a coryora t ion ,  It i s  a mere c rea tu re  of 
S t a t e  law which cannot bestow polder t o  de fea t  
c o n s t i t u t i o n a l  enactiaents, , . .  "2 9 

Lir. Sunius Parker of Knoxvil.le, Tennessee, t h e  counsel 

For t h e  Tob~cco  Company, who had been an a s s o c i a t e  of t h e  

prosecut ing a t to rney  during t h e  course of the  ftgold bugvr can- 

paign i n  1896, =d o ther  f r i e n d s  back hone i n  Tennessee, 

s u r e l y  must have thought t h a t  "them were f i g h t i n g  words ." 
h c i  t h e  handsome young a r i s t o c r a t i c  s t a t e  sena to r  froru auchess 

County, N e w  Pork, who was t o  serve as  Ass i s t an t  dec re ta ry  of 

t h e  1,avy under Sosephus Daniels ,  d i d  he ever dreain t h a t  t h e  

rnan who u t t e red  these  words woula eventua l ly  th ink  t h ~ ~ t  a o r t -  

gage contpacts  between a Sank and homesteaders could defea t  

2.iinnesotafs publ ic  2o l i cy  a s  expressed i n  t h e  enactment of a  

i~~ora to r ium law?30 o r  t h a t  a  p r i v a t e  con t rac t  containing a  

gold c lause  could d e f e a ~  t h e  monetary pol icy  of t h e  United 

29.  I d ,  a t  73. I t a l i c s  added. Be a l s o  sa id :  "The r i g h t  t o  
f r G l y  buy, s e l l  and  t r a n s f e r  property i s  no t  a fundamental 
c i v i l  r i g h t  t o  be exercised without l i m i t a t i o n s  a s  i n t e r -  
es ted  p a r t i e s  uay determine. It i s  subordinate  t o  publ ic  
pol icy  and the  lawfuLly expressed w i l l  of Congress." I d .  a t  
n I 

- 
14. 

3 0 ,  FLorile i31dg. 8c Loan Asso. v. B l a i s d e l l ,  290 U. S. 398 
(1934).  See Chapter IV. 



States? 31 

But, t o  re turn t o  the main topic,  the prosecuting a t -  

torney a lso  attacked the formalist ic argument tha t ,  whereas 

executory contracts were i l l e g a l ,  executed t ransfers  no 

longer had the conspiratorial  element i n  them.32 This he 

found a b i t  nonsensical i n  terms of the posit ive e v i l  whish 

Congress sought t o  enjoin, whiah statement of ideas must be 

considered another pragmatic argument on the par t  of the 

prosecution: 

''After the purposes of a oombination or a t -  
tempt t o  monopolize have become ef fec t ive  it  would 
be i d l e  ceremony merely t o  inveigh against the 
means by which the end was accomplished or  t o  en- 
join the use of methods suocessiul i n  the past but 
no longer necessary, 

*The public in t e res t  demands destruction of 
exis t ing mischief and prevention of threatened 
wrong. T h i s  cannot be aczcomplfshed by simply en- 
joining methods which have brought about an unlaw- 
f u l  s ta tus .  The oourts should destroy the iounda- 
t ion  of the exis t ing unlawful power. 

"It has been contended tha t  the  Sherman Act 
s t r i k e s  exeoutory contraots but has no applica- 
t ion t o  those actually executed. IP other words, 
t o  attempt i s  penal; but the  success gives com- 
p le t e  immunity! ... If one's house were being 
looted he would f ind small comfort i n  an injunc- 
t ion  (however f i e roe  i ts  terms) which merely re- 
strained the robbers from thereaf ter  using the 
ladder which l e t  them in. Direct ,  vigorous blows 
against v i t a l  points a re  iinperative when dealing 
with powerful, determined lawbreakers. "33 

31. Norman v,  Baltimore &; Ohio H, Co., 294 U. S. 240 (1935). 
See Chapter IV. 

32. Brief- f o r  the United States ,  75, 
33. 1 ~ .  a t  82. Contrast t h i s  with the stand taken in Federal 

Trade Commissian v. Western Meat Co,, 272 U. S. 554 (19261, 
where he t h o q h t  tha t  the  government-could not do anything- 
about the f a i t  aoeompli. 



Zecause of t h i s ,  the  government asked f o r  a s t i f f ,  e f -  

f e c t i v e  rertiedy. Such r a d i c a l  therapy would have been t h e  

appoint:nent of a r e c e i v e r  who would have se ized  t h e  property 

and so ld  i t ,  and i n  the  process  could have seen t o  it t h a t  

t h e  publ ic  T l a s  furnished t h e  products t o  which it was accus- 

toned Ins tead  of t h i s ,  t he  Attorney General ,  bk. George 

I.iici;ersham, though he had a r e spec tab le  a n t i - t r u s t  record,35 

consented t o  a decree which divided t h e  e~. , i i re  i n t o  l a r g e  

u n i t s  and l e f t  the  c o n t r o l  subs- tant ia l ly  -&ere i t  had been. 36 

I&. UcHeynolds, who iTalvays p r e f e r s  an ax t r ,  a  pruning- 

k r n i f e , ~ ~ ~  resigned i n  a huff i n  January,  1912, and went t o  

p r a c t i c e  law a t  141 Broadtliay i n  iJew Yory~ Ci ty .  Cne of the  

lawyers f o r  the  corporat ion had sluggested t h a t  the  prosecut- 

i n g  a t to rney ' s  plan f o r  r ece ive r sh ip  "... would involve a de- 

s t r u c t i o n  of property r i g h t s  of ind iv idua l  defendants ,  and 

. that  i t  would ariiount t o  conf i sca t ion .  '%%at i f  i t  is!' re-  

p l i e d  iv~ciieynulds. 'Since when has property i l l e g a l l y  and 

cr iminal ly  acquired come t o  have any r i g h t s ? ~ ~ 3 *  

34. 13rief f o r  t h e  United S t a t e s ,  226-227. 
3 5 .  B. Cummings and C. McFarLend, Federal  J u s t i c e  (New York, 

19371, 339. 
36. See, I n  the  C i r c u i t  Court of t h e  United S t a t e s  f o r  t h e  

Southern D i s t r i c t  of New York. United S t a t e s  of America v. 
The American Tobacco Coupany and Others, Opinions of t h e  
Court and Decree (Kew Pork, n.  d . ) ,  decree handed down 
November 1 6 ,  1911. For a  suulmary of t h e  sett lennent,  see  
Daniels ,  Ed i to r  i n  P o l i t i c s ,  598-606. 

37. Wux N e w  Trust  Fighter ,$ '  i n  t h e  L i t e r a r y  Diges t ,  46:734, 
(Narch 29, 1913). 

3 8 .  Id. a t  734-735. 



XI. :"he Path  t o  tne  Cvbinet. 

AS i t  :,as, t h i s  r e s igna t ion  proved t o  ue of uec is ive  

s ign i f i cance .  The ldew York l awyer  displayed some i n t e r e s t  i n  

t h e  Deaocratic cainpa.ign. During t h e  summer be ) ,as  a b i t  

worried about i t s  progress ,  He wrote t h a t  ~I fcCo~bs ,  t h e  Demo- 

c r a t i c  ~ q a t i o n a l  Chairxian, besides s u f f e r i n g  from ill hea l th ,  

showed, ". . . i t  must be adcdt ted t h a t  he would l a c k  sorae es- 

s e n t i a l s  ," and t he  Fellow Tennessean, ilr , McAdoo, "has obvious 

l i m i t a t i o n s u  as w e l l  as a "want of p o l i t i c a l  scumen." I&. 

If1cHe;)nolds had ideas  of h i s  own a s  t o  whet would be best :  "1 

would be de l ighted  t o  see rizy esteeffied f r i e n d  t o  wLom t h i s  i s  

addressed a c t i v e  i n  d i rec t ion .  '6e could then f e e l  q u i t e  sure  

of a carapaign notable  f o r  courage and good sense and of which 

we could be proud i n  any event. " j 9  Colonel House apprec ia ted  

any suggestion which idm, bIcXegnolds would be a b l e  t o  furnishbo 

The pres ident  who was e lec ted  t h a t  November had given 

iiiuch a t t e n t i o n  t o  the  s e l e c t i o n  of' cab ine t s ,  t h a t  i s ,  he  had 

been i~lt eres ted  i n  tile probleiiz from a  t i l e o r e t i c a l  poin t  of 

8 u t  when it oarae t o  p r a c t i c e  t h e  P res iden t -e lec t  

labored under a  d i s t i n c t  handicap. The Democrats had not  been 

i n  o f f i c e  f o r  a long while ,  and hence d i d  not  have a  s e t  of 

3 9 .  J . C .  I'JcReynolds t o  33. 1.:. Rouse, August 21,  1912, i n  t h e  
House Col lec t ion  a t  Yale Universi ty .  

40. E, M. House G O  J. C, IdcReynolds, August 23, 1912, i n  t h e  
Bouse Col lec t ion  a t  Yale Univers i ty .  

41. Woodrow Wilson, Wr. Cleveland's Cabinet," i n  t h e  Review 
of Reviews, 7:286-297 ( A p r i l ,  18938, conta ins  a  number of 
genera l  i d e a s  on t h e  problem of cabine t  fo rna t ion .  
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w e l l - t r a i n e d  admin i s txa to r s  i n  r e a d i n e s s .  The q u e s t i o n  of 

s e c t i o n a l i s ~ i  was s t i l l  v e r y  i q o r t a n t  i n   hose days; a l a r g e  

p o r t i o n  of t h e  3e i l~oc ra t s  most f i t  t o  assinme t h e  L i g r ~ e s t  o f -  

f i c e s  were dout i lerners  and t h e  t c p  c i r c l e s  of the adrninis t ra-  

t i o n  were i n  6 ~ n : ~ e r  of be ing  unbalanced,  geog raph ica l l y  speak- 

i n g .  I n  acldit ion t o  tlirit ,  an  u n c o ~ ~ i p o m i s i n g  f i g h t e r  such a s  

i3ryan had caused anLgonis ias  w i t h i n  tile r anks  of t h e  p a r t y .  4.2 

I-7 iLLeue ,  t nen ,  were t h e  t h r e e  u o s t  i l~ ipo r t an t  f c c t o r s  con- 

t r i  but ing t o  Lr. ~ ~ ~ c d e y n o l a s  ' ap pointr.1en.t t t heaa the 2 us  t i c e  

Depart~fient;  t he  resigna-i ; iou f r o m  t h e  J u s t i c e  De,gartL8,ent as a 

r e s u l t  of t ~ ~ e  consent  decree  i n  t ~ ~ e  Tobacco ca se ,  t i le Pr iend-  

s h i p  v ~ i t k  Golonel X ~ u s e ,  and t l ~ e  r e s t r i c t e d  f i e l d  of c l ~ o i c e  

a v a i l a r ~ L e  t o  i r ,  U i l son .  

Csbinet  s p e c u l a t i o n  s t a r t e d  a s  soon a s  t h e  b a l l o t s  had 

been counted.  A t  t l ie very  beginning Llr. Xc2e:~nolds was men- 

t i o n e d  as a p o s s i b i l i t y  a long  wi th  s e v e r a l  o t h e r s .  The tone of 

t h e  s p e c u l a t i o n s  concerning hiifi i s  I n t e r e s t i n g .  UnGer t h e  Gate- 

l i n e  of ; lashington,  fiTove:Llber 6 ,  t h e  Kew Porl; Times, d i s c u s s i n g  

t h e  At torney Gene ra l sh ip ,  vrrote t h i s  : wI?c2e.cmolds, whi le  an 

e x t r e ~ l i s t  i n  many of h i s  views, i s  r e c o g n i ~ e d  a s  a  c o n s t i t u -  

t i o n a l  lawyer of a b i l i t y ,  and he has  l ong  been. ~ i e n t i o n e d  a s  

having aih'oition - i n  e i t h e r  - the  d i r e c t i o n  of t h e  dupre~!le Court 

o r  t h e  oabi.net,  w43 3 u t  t h e r e  was t i le  p o s s i o i l i t y  of ~ m n y  a  

- 
42. dee a l s o  A. D. 1;. d u i t h ,  I w .  fEt~use of Texas (hevv. York, 

( 1940 1 , 63-64 



s l i p  ' twixt  the cup and tLe l i p  because severa l  o the r  rnen, 

a~iongs t  t!,m Louis D , dra:ideis, A. ;!it c h e l l  Pa ln~er  , Senator 

OtGorriian of hew Yor;;, Chaacellor :ial!:er of .Lev3 Z ersey,  

% e r e  unaer c o i l s i d e ~ c t i o n . ~ ~  The Pres iden t -e lec t  d i d  not  do 

much t o  u i s p s l  t h e  rumors; uhen a s ~ i e d  by r e 9 o r t e r s  about cab- 

i n e t  prospects  he r ep l i ed :  "Yuu may zs  ell go and esi; t h e  

Jphvnx . "45 
ht m y  r a t e  the p o s s i b i l i t y  of f k, 14iclie,)noliis f o r  tile 

Zustiice Department had been d imussed  before xke middle of 

repor ted  a conversat ioa ~ , i t L  c:ae Pres ident -e lec t :  't.iie ta lked 

again of C W G S  C. L.cLe; nolas  a s  kttorirey-Geaeral. *!!e prac- 

t i c a l l y  el isaiui ted drandeis  f o r  t h i s  pos i t ion . .  . l f k 6  jubse- 

qucntly Colonel Louse explaintd i n  a l e t t e r  why he bel ieved 

i.k. Loleynolds was a good p o n s i * i l i t y .  Iie wostly er.yiissized 

h i s  a n t i - t r u s t  record and h i s  r e s i g n a t i o n  a f t e r  t h e  Tobacco 

case ,  m d  added: "Ee i s  comiclcred r a d i c r l  i n  h i s  views by a 

l a r g e  p a r %  of the  &ew Y'ork jar. kiis cliai.aci;er and l e g a l  

a t  uain:tleuts are OF tile h ighes t .  er 47 

Pn  he ReL~ublican cal;2 specula t ion  i n  tile s a m  direc-  

45.  lietv York Times ,  i\!ovember 8 ,  1912, 
46, E. 11;. !louse, l'he Tnt l imte  Papers of Colonel House iiri.anged 

as  a harrative by Charles Sey~xour f 4. vo ls . ,  i3ostm, 1926- 
19281, 1:90. 

47. E. f3 ,  I-Iou:,e t o  X i l s o n ,  Kovetaber 22,  1912, in House, 
In t imate  Papers ,  91, 



56 

Court, Attorney General Wickersham congratulated him on an 

a r g u e n t  j u s t  presented and r e ~ ~ u t e d l y  added: "And I a l s o  

want t o  congra tu la te  you a s  n y  successor.  tt48 The Tennesseans 

followed s u i t .  k t  a  dimler of t h e  'Tennessee ,Society of I4ew 

York a  l i t t l e  joke made the  rounzs: ' "ik. Wilson . . . wouldn't 

make us f e e l  a  b i t  h u r t  i f  he i~lade our James C .  I-c3eynolds h i s  

a t t o r n e y  General. JT 49 

hihen t h e  P res iden t -e lec t  re turned  from h i s  b r i e f  vaca- 

t i o n  i n  Berliluda, and the  J u s t i c e  Department caue up i n  a con- 

ve r sa t ion  wi th  Co lmel  Zouve they  *Owent back t o  I,lcfieynoldsn 

i n  t h e i r  d iscuss ion ,  50 i n d i c a t i n g  h e r e b y  t h a t  o ther  candi- 

d a t e s  apparent ly had had p r i o r i t y  f o r  a  while ,  The Pres ident -  

e l e c t  i n  those days was very much concerned u i t h  t h e  pa r t i cu -  

l a r  pos t  of Attorney General. He s a i d  t h a t  he wanted t h e  

g r e a t e s t  lawyer f o r  t h e  job, and expressed t h e  i n t e n t i o n  of 

wishing t o  consul t  wi th  t h e  Deraocratic l e a d e r s  a s  t o  whom they 

considered t h e  most eminent member of t h e  ba r .5 l  However, he 

f e l t  t h a t  i t  might be very  d i f f i c u l t  t o  obta in  so eminent a 

j u r i s t  f o r  j u s t  $12,000 a year .  He a l s o  s t a t e d  t h a t  he had no 

one i n  p a r t i c u l a r  i n  mind a t  t h a t  time .5' On one occasion M r .  

Vison uentioned t h a t  he considered t h e  post of Attorney Gen- 

e r a l  a s  i i ~ o r t a n t  a s  t h a t  of Secre tary  of S t a t e .  5 3  

New York Times, ijovcmber 2 8 ,  1912. 
N e w  York T i m a ,  'Tjeceuber 3, 1912.  
House, In t imate  Papers ,  1297, e n t r y  of Decenber 18 ,  1912. 
Kew York Times, December 20, l9l2. 
New York T i m e s ,  December 21, 1912. 
New Pork Times, February 12, 1913. 



The guesses went on up t o  t h e  very l a s t  minute. P r e s i -  

dent Seymour mentioned thal; even i r l  t h e  second ha l f  of Feb- 

rua ry  !b'ilson s t i l l  p re fe r red  A. I i i t  c h e l l  ~ a l m r  -54 A t  

t h a t  time Colonel House kept on urging t h e  appointment of E'ir. 

KcHeynolds on t h e  bas i s  of h i s  a n t i - t r u s t  r ecord ,  and had 

Governor Yilson f i n a l l y  meet him a t  t h e  House apartment on 

February 1 5 ,  1913. i i i lson l i k e d  t h e  man. 55 

Besides Colonel House o the r s  pressured the  Pres ident -  

e l e c t  t o  appoint &. KcBeynolds. H i s  o ld f e l low Commodore, 

Judge S. P r i c e  G i l b e r t  was among t h e ~ 1 , 5 ~  and so  was a man wi th  

a  Wall S t r e e t  address ,  who declared t h a t  t h a t  Xr.  Ltc'iieynolds 

??... has t h a t  kind of broadnindedness, unfor tunate ly  so r a r e  

f l  among the  l e a d e r s  of our Bar..  . . ?7 as  we l l  a s  an o ld  school- 

mate then  i n  P a r i s ,  ~ennessee .58  

i n  connection with this, i t  i s  i r u ~ o s s i b l e  t o  ornit a 

l i t t l e  piece of h i s t o r i c a l  i rony gleaned from t h e  pages of t h e  

l<ew Pork tTimes. On Januzry 16,  1913, t h a t  c e r t a i n  young 

Duchess County, E e w  York, S t a t e  denator  ca l l ed  on Governor 

tu'ilson a t  Trenton. They ha6 a lengthy  conversation i n  which 

t h a t  young suggested a f e l low Mew York Democrat f o r ,  - 
axong a l l  t h ings ,  t h e  ,post of Attorney General. 59 Perhaps 

54. House, In t imate  Papers ,  1:109. 
55. House, In t imate  Papers,  1:106. 
56. Judge S .  P r i c e  Gi lbe r t  t o  'iboodrow Bbilson, February 27, 

1913, i n  t h e  'J i lson Col l ec t ion ,  Library  of Congress. 
57. T.'iauri ce ~ 6 o n  t o  ldoodrow 'r'ilson, February 27, 1913, i n  t h e  

Wilson Col lec t ion ,  Library  of Congress. 
58. 2. L. Wickrnan t o  Woodrow Tfilson, February 2 6 ,  1913, i n  t h e  

5 i l s o n  Col lec t ion ,  Library  of Congress. 
39. N e u  York Tines,  January 17 ,  1913. 



t h e r e  i s  such a th ing  a s  a s i x t h  sense! 

Sosephus Daniels ,  who c e r t a i n l y  ms c l o s e  enought t o  

the scene, explained the  sppointnent  m i n l y  i n  terms of t h e  

suocessf u l  prosecution of t h e  American Tobacco CoLa2any and 

t h e  r e f u s a l  t o  be a $a r ty  t o  the  f i n a l  decree.  60 The P r e s i -  

dent had never heard of iic. ~ ~ c ~ e y n o l d s  before he refused t o  

accept  t h e  tobacco decree.  Burton J. tiendrick thought t h a t  

t h e  P res iden t  believed that b z .  LicBeynolds would con t r ibu te  

greatly t o  t h e  a d u i n i s t r a t i o n r s  a n t i - t r u s t  program because Le 

knew u c h  corporat ion law and, unlike many an exper t  i n  t h a t  

brailch of law, &new i t  from t h e  point  of view of the  prosecu- 

t i o n ,  Also, he was in t ima te ly  acquainted with t h e  workings 

of t h e  Department of J u s t i c e .  I n  f a c t ,  t e n  ruinutes a f t e r  he 

had taken h i s  oa th  of o f f i c e  he 'iias a t  work w r i t i n g  a decree 

d isso lv ing  a y a i l r o a d  :serger. 62 Secre tary  IbcAdoo s a i d  t h a t  

Colonel Mouse centered his a t t e n t i o n  on I&?. @cXeynolds whom 

he ,  Colonel Rouse, considered a s  a r a d i c a l  on t h e  mere evi- 

dence of the  f i g h t  aga ins t  t h e  tobacco monopoly. And, the  

P res iden t ' s  Tennessean son-in-law continued: "On t h e  o the r  

hand, he was e n t i r e l y  without prominence i n  t h e  Democratic 

P a r t y ;  he was not  widely known; and he had not  achieved any 

60. 3ose2hus Danie ls ,  The Wilson E r a ;  Years of Peace, 1910- 
1917 (Chapel E l i l l ,  it. C., l q & ) ,  136; J osepl~us Danie ls ,  The - 
L i f e  of %oodrotu. Wilson, 1856-1924 (Chapel H i l l ,  Id'. C . ,  
19391, 137. 

61. Josephus Danie ls ,  Tar Fieel E d i t o r  (Chapel E i l l ,  l i .  C. , 
1939 1, 475-476 

62. duxton S .  Henirrick, "Attorney-General and i3elisver i n  t h e  
Sherman Act ," i n  the  Xor ldTs  'dfork, 27:26  (Noven'uer, 1913).  



outstauding d i s t i n c t i o n  a s  a  lawyer. f t  63 

111. Zjeufibership i n  t h e  Off i c i a 1  Fau i ly  . 

i3efore a t t m p t i n g  t o  a s s e s s  the  causes f o r  the  Attorney 

General 's  pronotion t o  t h e  dupre-~e Court, a few words need t o  

be s a i d  about h i s  br ief  tenure  of o f f i c e  a s  a menber of t h e  

c ~ b i n e t .  He s t a r t e d  out on tiiis new, e x c i t i n g  task, display-  

i n g  ext reue  composure a t  t h e  f i r s t  cabine t  raeeting, a t  a  time 

when tl::: inajority of the o t h a s  s e e w d  q u i t e  exc i t ed  and 

awed, 64 

He continued t o  t a l k  about a n t i - t r u s t  mat te rs  i n  t h e  

saw fuudarnentalist fash ion  a s  he hzd  t a lked  before.  On the 

occasion of the d i s s o l u t i o n  of a  r a i l r o a d  merger, he s t a t e d :  

"I do not be l ieve  i n  aonopoly; I do not  regard it a s  inevi -  

t a b l e  or  benef i c i en t .  It i s  e s s e n t i a l l y  wicked. ~~5 1n f a c t ,  

he continued going aga ins t  t h e  p ieces  of t h e  o l d  tobacco com- 

b ina t ion ,  but not enough t o  s a t i s f y  Secre tary  Danie ls ,  who, 

being from Lor th  Carol ina,  tias aucli i n t e r e s t e d  i n  t h e  tobacco 

problem. The observer from Haleigh re12arked t h a t ,  

". . . a f t e r  bic2eynolds had become a nle~~iber 
of tl,e Cabinet, i f  he had any r e a l  z e a l  aga ins t  
conbinations he d i d  not d i sp lay  i t  i n  h i s  ac- 
t i o n s .  1 t r i e d  t o  induce hi11 t o  t ake  sbeps t o  
see  t h ~ t  the  c r e a t e d  tobacco organiza t ions  d i d  

6 3 .  t l i i l l ian Gibijs  l , :c~doo, The Crowded Years;  The reminis- 
cences of Williain G. 1:kkdoo (Boston, 1931) 184.. 

64. Dsvid Frankl in Eouston, Eight  Years with ' l i i lson s Cabinet 
( 2  vols . ,  Garden Ci ty ,  U. Y:, 1920) ,  1:35. 

65. luoted i n  Burton G , iTenurlck, frAttorney-Gelieral and 
Believer i n  t h e  Shero,+lan Act ," i n  t h e  J o r l a T s  tiork, 2 7 : 2 6 ,  
31 (Noveniber, 1913 f . 





Ke reinained i 'a i t l i ful  t o  l l is  tobacco t r u s t  ideas  i n  h i s  

not ions c ~ n c e r n i ~ ~ z  decrees of d i s s o l u t i o n  aga ins t  big busi- 

ness  combinations. I n  h i s  decree of d i s s o l u t i o n  of the  Union 

P a c i f i c  and the  ..5outhern p a c i f i c ,  i n  which he a l so  loosened 

the hold wLicl1 t h e  Bennsy1vrmA.a h a d  got  over the  Baltiinore and 

Chio & i l r o a d ,  he consciously s t rove  t o  avoid the ,nistaXes of 

t h e  previous adnllinistration: 

flIt was i n s i s t e d  f o r  t h e  Goverutent t h a t  t h e  
d i s s o l u t i o n  should be e f f e c t u a l ,  e n d  e s p e c i a l l y  
t h a t  i t  should be f r e e  from che funaamental defec t  
i n  t n e  plans adop$ed i n  t h e  dtandard d i l  and Tob3cco 
cases  v,here the  separa te  p a r t s  i n t o  which t h e  busi- 
ness  itas ciivided were l e f t  under t h e  con t ro l  of the  
same stockholders  ."@ 

Secre tary  3ryants organ declared i n  connection with t h i s  

ac t ion  t h a t  t h e  record of t h e  J -us t ice  Ifepartiuent, juGging from 

t h e  work performed t h e r e  during t h e  f i r s t  s i x  months of the  

nevi adminis t ra t ion ,  showed a marked d i f fe rence  i r o n  what i t  had 

been i n  Bepublican days. The Conmoner pra ised  t h e  Southern 

Pacific-Union P a c i f i c  d i s s o l u t i o n  t o  t h e  s k i e s .  70 

The J u s t i c e  Oepartrnent played a small  part71 i n  t h e  f i n a l  

s t a g e s  of the  downfall of t h e  New York K e w  Xaven & Kart ford  

Aailroad expi re .  The l i o n t s  share of t h e  c r e d i t  f o r  t h e  ex- 

posure of the  malpract ices  of t h i s  i1et.j Englmd r a i l  monopoly 

69. X Z .  A T T ~ Y  GHv . 7 (1913) . 
7 0 .  Cormioner, October, 1913. See a l s o  a laudatory  e d i t o r i a l  

f~loin t h e  Dubuque ( T R . )  Telegraph Hemld ,  n. d . ,  r e p r i n t e d  i n  
the  Comraoner f o r  ;Jay 2 ,  1913. For an a d a i t i o n a l  statement 
of t h e  Attorney General 's  views on d i s so lu t ion ,  see  mP. 
i iTTtY GE+. 8 (1913).  

71. 2GP. kTITfY GX:i. 12-13 (1914);  see  a l s o  the  Cormoner f o r  
hugust ,  l 9 l 4 ,  a t  14-15. 
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belongs t o  Ex. Brandeis, 72 as coqaL.ed t o  t h e  r o l e  of t h e  

I n t e r s t a t e  Comaerce Comiss ion  and the  De,)artment of J u s t i c e .  

That Departnent had done prec ious ly  l i t t l e  under t h e  Taf t  Hd- 

rd .nis t rat ion,  but Senator Norr is  and h i s  f r i e n d s  f e l t  t h a t  

poss ib ly  i t  was not doing enough under t h e  3iL'ew Freedom. 

It was because t h e  Uebraskan mas so  concerned about t h e  

i s s u e  t h a t  he introduced a r e s o l u t i o n  c a l l i n g  upon t h e  Attor-  

ney General t o  inforur t h e  Senate a s  t o  t h e  

ments, i f  any, reached between t h e  J u s t i c e  

rai lway ruanagement . 73 This r e so lu t ion  was 

by a  twenty-three t o  t h i r t y - t h r e e  vote. 74 

na tu re  of t h e  agree- 

Department and t h e  

u l t ima te ly  defeated 

It was regarded by 

s e v e r a l  of t h e  sena to r s  opposing i t  a s  an i n t e r f e r e n c e  wi th  

t h e  Attorney General. Thus, Senator Ga l l inge r ,  speaking of 

M r .  ibc3eynolds s a i d  t h a t  f o r  one th ing  t h e  Attorney General 

had not  asked f o r  t h e  &alate's guidance and advice,  and be- 

s i d e s  t h a t  he ?'... i s  a very capable o f f i c i a l ,  un ive r sa l ly  

recognized a s  a  inan of a b i l i t y  and i n t e g r i t y . . . . l f ,  and t h a t  

the  Senate  should uot  ini jerfere  wi th  what was not  i t s  business .  

To t h i s  Senator iuorris r e p l i e d  t h a t  he d i d  n o t  seek t o  i n t e r -  

f e r e  but wanted soae information, and t h a t  perhaps soule pub- 

l i c i t y  should be given t h i s  important r a t t e r .  75 

72. Alpheus Thomas ilason, Brandeis: k Free 16ants L i f e  (New 
York, 19461, 177-214. 



Nevertheless ,  the  opposi t ion t o  Senator Nor r i s  thought 

t h a t  such a r e s o l u t i o n  d i rec ted  t o  the  Attorney General would 

throw aspersion on t h a t  o f f i c i a l ,  Said Senator  Reed: "Are 

we t o  seek t o  s e t  up an espionage and a  supervisory r i g h t  

over an Attorney General a c t i n g  wi th in  t h e  scope of h i s  author- 

- 7 i t y ?  I s  t h i s  what t h e  Senator from Nebraska d e s i r e s ?  . . . ..an- 

i f e s t l y  i t  would be a  mere piece of impertinence,  of p e s t i f -  

erous i n t e r f e r e n c e . .  . . v 76 

The Attorney General he16 t h e  s m e  view; he never had 

rnuch pa t ience  with those who opaosed him.77 When Senator  

h o r r f  s , a f t e r  hi= ving been inf  orrr:ed t h a t  t h e  Attorney General 

f e l t  badly about the  mat ter ,  wrote hiin a  very c o n c i l i a t o r y  

l e t t e r  i q l y l n g  t h a t  perhaps t h e i r  differei lce  was no uore than 

one r e l a t i n g  t o  nethods of procedure, t h e  n t to rney  General i n  

h i s  r e p l y  f a i l e d  t o  accede t o  the  denator ' s  conc i l i a to ry  a t t i -  

tude.  A s  a  r e s u l t  of t h i s  Iir, Norr is  c a ~ e  t o  th ink  t h a t  t h e  

Departx~lent of J u s t i c e  wanted t o  s i t  on i t s  hands. 7g The 

antagonism between t h e  two riion v~as t o  be a  l a s t i n g  one. 

l!r* lr,icXeynoldsl work i n  the a n t i - t r u s t  f i e l d  may have 

been of some i n t e r e s t .  I-Iis suggestion of a  "nursemaid planv 

f o r  aged judges, 79 on vvhioh Pres iden t  Roosevelt t r i e d  t o  r e l y  

76. 5 1  COKG, 'BC. 3884 ( l g l k ) .  See a l s o  Senator  Lodge a t  3883. 
77. Interview with Judge Ja:nes B. Fet~rian, Nasl lvi l le ,  May 27, 

1948 
78, Senator Nor r i s  read t h e  c ~ ~ r e s p o n d e n c e ,  nccornpanied by h lv  

own thoughts on t h e  sub jec t ,  i n t o  the  2ecord. See, 5 1  COHG. 
11175-11176 (1914).  

79. itEX7. Hl7'i"Y GB\.i. 5 (1913) .  Contrary t o  i t s  l a t e r  N e w  Deal 
version i t  d i d  not  include i j u y r e ~ ~ e  Court J u s t i c e s .  



subsequently,80 r a s  even more i n t e r e s t i n g ,  but t h e  t h i n g  which 

r e a l l y  had the  essence of universa l  appeal .iiga.s a  f u l l - f l e d g e d  

scandal ,  It was not  one of those scandals  l i k e  t h e  Panana and 

d t a v i s ~ y  a f f a i r s ,  involving c o q l i c a t e d  aspec t s  of h igh  f i -  

nance, but one on wiiicll everyone could formula.te exper t  opin- 

i o n s ,  and wiiicll t h e  press  could e x p l o i t  f o r  g r e a t  p r o f i t :  i t  

involved sex. 

81 The C a r i n e t t i  scandal grew out of t h e  f  aclous Mann Act, 

This enactment had been drawn up i n  so much of an atmosphere 

of publ ic  clamor and excitement, t h a t  t h e  l e g i s l a t o r s  were 

c o q e t i n g  with each o the r  a s  t o  whose name should appear on 

t h e  t i t l e  of t h i s  e f f o r t  t o  suppress white s l ave ry .  Actua l ly ,  

t h e  P r . .  . s t u f f  seemed t o  be about inatters conlmercial, but i n -  

adver t en t ly  concealed t h e  non-commercial 

B r i e f l y ,  t h e  f a c t s  of t h i s  scandal  a r e  these .  Maurice 

Dlggs, a former s t a t e  a r c h i t e c t  of Ca l i fo rn ia  and Drew 

Caminetti ,  t h e  son of P res iden t  Wilsonts  Comnissioner of Imoli-  

g r a t i o n ,  Anthony Cauiinetti,  l e f t  t h e i r  wives and ch i ld ren  i n  

Sucra~lrento and t r a v e l l e d  with two high school g i r l s  t o  Reno, 

keveda. $ 3  Federal  d e t e c t i v e s  a r r e s t e d  them a s  t h e y  crossed 

80. Charles Michelson, The Ghost Talks (New York, 1944) ,  168- 
169. For an anti-New Deal explanat ion,  see  Hayi:lond Iioley, 
Af te r  Seven Years (New York, lV39), 358. I@. Noley be l ieves  
t h a t  i t  was p a r t  of t h e  P res iden t ' s  h i s t r i o n i c s  t o  submit 
Mr. IdcReynolds plan i n  order  t o  elrlbarass the  S u s t i c e .  

81. 36 S t a t .  825 (1910).  
82 .  Idax Lowenthal, The Federal  Bureau of Inves t iga t ion  (New 

York, 19501, 17. 
83. Comnoner, June 27, 1913. 



t h e  s t a t e  l i n e O 8 4  

Ear ly  i n  1913 the  lame-duck Congress had separated t h e  

BepartJfient of Labor from t h e  Depzrtment of Comierce and Labor. 

This meant t h a t  the  n e w  Comiss iouer  of I m n i g ~ a t i o n ,  loca ted  

i n  t h e  Department of Labor, who, a t  t h e  t i n e  of t h e  scandal 

had been appointed but had  not a s  ye t  taken o f f i c e ,  had q u i t e  

a b i t  of work ahead of him tryirlg t o  r e o r g a n i ~ e  his o f f i c e .  

Since t h e  impellding t r i a l  of t h e  younger C a u i n e t t i  would have 

~nade it necessary f'or t h e  Co~llmissioner t o  leave  Vashingtou and 

t o  r e t u r n  t o  the  West t o  he lp  h i s  son, h i s  boss,  Secre tary  of 

Labor I:'. a. Wilson, grew v m ~ r i e d  l e s t  the  flow of work i n  h i s  

departuent  be b o t t l e 4  up, Eence he asked t h e  Attorney General 

t o  postpone t h e  t r i a l  u n t i l  t h e  f a l l  of t h e  year ,  so t h a t  the  

e l d e r  Calninetti could g e t  tiis work i n  Yashington expedited,  

and could then combine h i s  t r i p  t o  h i s  son wi th  an inspect ion  

t o u r  of t h e  imnigration s t s t i o n s  on the West Cohst. Caminetti 

himself had nothing t o  do wi th  t h i s  reques t .  85 

Consequently t h e  Attorney General s e n t  a  wire  t o  t h e  

l o c a l  United S t a t e s  D i s t r i c t  Attorney, a Xepublican by the  

name of McPJab, asking him t o  delay the  prosecution. The wire  

\ ,as  s e n t  on t h e  day, J une 18 ,  1913, on which the  Attorney 

General had rece ived  ltcHabrs r e g o r t  on t h e  s i t u a t i o n .  McNab, 

i n s t e a d  of explaining t o  h i s  super io r ,  upon recep t ion  of t h e  

reques t  f o r  delay,  t h a t  the  publ ic  i n  Ca l i fo rn ia  was v e r y  m c h  

64, Lowenthal, The 3'. B. I., 18. 
8 5 ,  Comnoner, J u l y  i t ,  1913. 



i.lr*~used o v e r  the  i s s u e  and LLat t h e  de iay  would c30 t he  adi,lin- 

i s t r a t i o n  xore h a r ~ ~ i  i n  S e r a  of publ ic  opinion than i t  would 

do i t  good i n  .ter~!is of gulslic a d i . i i n i s t ~ a t i o n ,  r e p l i e d  by seiid- 

i n g  a  s e i i s a t i o n a l i s t i c  ;:.ire t o  t h e  P r e s i d e n t ,  wi;ici~ he s iml-  

tarieously r e l e a s e d  t o  the press For p u b l i c a t i o n .  I n  i t  t h e  

United +Nates D i s t r i c t  Attorney charged t h a t  favor i t i s i r ,  was 

being p r a c t i c e d  by t h e  a d ~ a i n i s t r a t i o n ,  and submitted h i s  r e s i g -  

na t ion .a6  The tone of t h e  P r e s i d e n t ' s  r e p l y  t o  t h e  D i s t r i c t  

At torney g ives  a good p i c t u r e  of t h e  tenseness  of t h e  atmos- 

phere p r e v a i l i n g  a t  t h e  t i n e :  

'!I: g r e a t l y  r e g r e t  t h d  t you sdould have ac t ed  
s o  hws t i ly ,  anu unde r  s o  cora1)lete a  luisapprehen- 
s i o n  of' tht a c t u a l  c i r c u m s ~ a n c e s ,  bu t ,  s ince  you 
have chosen such a c o w s e  and have given your 
r e s i g n a t i o n  t h e  form of aa  inesccijable i n t h a t i o n  
of i n j u s t i c e  a r d  wong-doing on the  p a r t  of your 
s u p e r i o r ,  9 r e l e a s e  you without  hesitation and ac- 
cep t  your r e s i g n a t i o n  t o  t a k e  e f f e c t  a t  0 n c e . ~ ~ ~ 7  

The Attorney General r e , ) u t e d l y  co,mented: "A Re2ublican 

3 i s t r i c - t  Attorney has  r e s igned ,  and I a m  shedding no t e a r s  ! ,@ti 

The Pres iden t  d i d  no t  only bacii up n i s  kt torr iey General  

a g a i n s t  t h e  c r i t i c s ,  but commended h i m  i n  a l e t t e r  f o r  h i s  

tfsound and i q a r t i a l  J udg~~ient.  Yie 8 . 1 ~ 0  agreed tdith the ki;tor-  

ney General t h a t  i t  would be a good idea  t o  appoint  s p e c i a l  

89 prosecut ing  a t t o r n e y s  r i g h t  away and t o  prosecute  i m e d i a t e l y .  

8 6 .  Coir~n~oner, J u ly  4, 1913. 
67. L700drotii :'ilsofi t o  i.Aci?iab,2 une 2 4 ,  1513, in t h e  I i i l son  Col- 

l s c t i o n ,  L ib ra ry  or ~ o n ~ r e s d ,  
88. ;uoi;ed i n  "Cal i forn ia  Cases, '' i n  the h u e p e n d e n t ,  75 : 4 ,  5 

( d u l y  j, 1913) .  
89. ~ioodrov~ l i i l son  t o  3 .  C. dm.ieynoltis, 2 une 24, 1913, i n  the  

l i i l s o n  Co l l ec t ion ,  L ib ra ry  of Congress. 



The r e a c t i o n  t o  t h e  a f f a i r  var ied .  Secre tary  Daniels  

on the  whole was qu i t e  harsh with t h e  Attorney General. De- 

s c r i b i n g  tile ~~onuaenta .1  f u s s  caused by t h e  postponeirent, he 

inentimed t h t  t h e  Pres ident  ?:as showered with indignant  

l e t t e r s  and t e l e g r a l . ~ ~ ,  and continued: 

When ;ailson tsL:ed the  b t t o r l ~ e y  Geueral tibout 
t n e  r~atteer,  EiicBeynolds r e 2 l i e d  i n  a way t h a t  shovrea 
he tdas t r e a t i n g  t h e  r ia t te r  r a t h e r  c a v ~ l i ~ r l y .  I n  
f a c t ,  he sneered a t  t h e ; h n n A c t .  Uot so the  
Presidel i t .  

fvr'I do iiot agree w i t h  you a t  a l l ,  ' s a i d  t h e  
12resfdeilt ilri;eri t a e  Attorney Geileral s a i d  too  ~ m c h  
f u s s  was being made out of a ca;e of no g reh t  i ~ u -  
por tance,  . . . During t h e  a i scuss ion ,  Garrison 
[ the  Sectary of Xar) r emrked  thaz  t h e  liann law 
was a 'bad law and xade ijossfble t h e  blacimail ing 
of' !mu by woaion who w r e  not  forced t o  i ~ v a o r a l  
p r a c t i c e s  but w i l l i n g l y  ac corq,anied xeu out of t h e  
3 t a t e .  f ~ ' e l t  s o r r y  f o r  Aecretary Bryan and Secre- 
t a r y  4 i i l so l~ .  For a S C C ) T ~  of years  t h e  e l d e r  
Caru3inetti n s d  been one of E3ryan1s c l o s e s t  f r i e n d s  
and tilost ardenc supporters .  dryan had reconmended 
h i s  appointineat end 3ecre tary  L i l son  had naued him 
t o  an iruportant ; ;0s t .~90 

The i cp ress ion  t i ~ a t  t l5s m t t e r *  aroused llore than i t s  due 

share  of pub l i c  Fuss end f u r y  ws  s h r e d  by Colonel Eouse. Ix- 

pe l l ed  t o  L r i t e  frofil London t o  2 .  Tb~ci'2eyno12s, he sa id :  

lYI cannot l o r  t h e  l i r e  of me understand why 
the  papers are r a i s i n g  such a hue and cry i n  t h e  
San Francisco case.  

tTIn speaking t o  you of t h i s  white s l ave  ques- 
t i o n ,  when we were once d r iv ing  i n  Rock Creek Park,  
I reiiember suggesting t h e  e x t r e s e  emotional s e n t i -  
mentz l i ty  of our people upon the  sub jec t  a t  the  
present  t ime, I d i d  not itrean, however, t h a t  i t  
would ever  ge t  a s  bad a s  i t  llow a p ~ e a r s .  

9 0 .  Daniels ,  Siilson Era ,  l9 lO- lq l7 ,  141-142. 



''1 arn sure you a r e  viewing t h e  i i a t t e r  wi th  
e q u a n i ~ ~ l i t y  f o r  i n  t h e  long run tile publ ic  w i l l  
know you a s  your f r i e n d s  do now and you w i l l  nave 
a s  rauch of a  hold on i t . " 9 1  

Thbre i s  some evidence t h a t  behind tills aroused s t a t e  of 

the  publ ic  it~ind t h e r e  ?as a d e f t l y  ca lcu la ted  e f f o r t  t o  d i s -  

c r e d i t  the  a d m i ~ ~ i s t r r t i o n .  s s  tile Coli~uoner s a i d ,  the post-  

poneraent of s u i t s  i s  a co;:uon occurrence,  92 and a paper from 

tile Far V e s t  asked pointedly why so maiy of t h e  people ~ ~ 1 1 0  

were now kicking up a f u s s  had never broken t i l e i r  s i l e n c e  when 

the Republicans postponed a c t i o n s  aga ins t  b ig  business.  93 The 

Attorney General suspected t h a t  the  f t . . .  outbreak about t h e  

Cal i forn ia  ~ u a t t e r  was, ev iden t ly ,  used wi th  t h e  hope of ac- 

coxpl ishing an u l t e r i o r  purpose.. . . kt94 

The worst th ing  t h a t  could be s a i d  probably ebout t h e  

Attorney General b:as t h a t  he d i d  not  eva lua te  t h e  s i t u a t i o n  i n  

Ca l i fo rn ia  with s u f f i c i e n t  shrewdness and f l a i r .  Perhaps a 

inan who had c u l t i v a t e d  l e s s  of an aloof a t t i t u d e  towards t h e  

rough and ready espec t s  of ) i ; ~ ~ r i c a n  i i f e  would have r e a l i z e d  

$11: -6 t he  e n t i r e  mat ter  \$as loaded wi th  dynamite. 

.dut what i s  i r i lgo~tant  i s  tile s c a r  upon the a d n i n i s t r a -  

t i o n .  There had been widespread e d i t o r i a l  c r i t i c i s u ,  includ-  

ing  the  New Pork Tiiaes. The Attorney General ljas conipared t o  

91. 3. Z!. Tiouse t o  S . C.  XEcZeynolds, July 2 ,  1913, i n  t h e  
FIouse Collect ion a t  Yale Universi ty .  

92. Coirmoner, Suly  4 ,  1913. 
93. E d i t o r i a l  f rom t h e  Por t laud  (Ore.)  Journa l ,  n .  d . ,  r e -  

p r i n t e d  i n  t h e  Couoner ,  J u l y  11, 1913. 
94. 5 .  C.  l~lciieynolds t o  E. 1'4. House, J u l y  24, 1913, i n  the  

Bou e  Col lec t ion  a t  Yale Univers i ty .  



Ballinger, and called the weakest l i nk  i n  the  administration.95 

a f t e r  a l l ,  the newspapers, with very rare exceptions, do not 

a t tenpt  t o  assess  the oonflict ing considerations and values 

of a many-sided s i tuat ion:  for  the most par t  they  a re  trying 

t o  "get the  goods* on someone i n  order t o  s e l l  more papers, 

IV, The "Kick Upstairs," 

This ,  then, was the controversial record of the  man who 

took h i s  place on the bench of the Supreme Court beginning 

w i t h  the October Term of 1914. Secretary Daniels re f  erred t o  

the elevation as  a kick upstairs: 

"If Wilson had possessed the power t o  look 
i n t o  the future,  I am sure he would not have 
'kioked MoReynolds upstai rs , '  as  it was said he 

, did.  He had named McReynolds Attorney General 
beoause HoReynolds had refused t o  go along with 
Wickersham.,.. I shared Wilson's expectancy tha t  
MoReynolds would be a l ega l  'trust-buster. '  It 
soon developed tha t  any tendenoy i n  tha t  direc- 
t ion  had almost exhausted i t s e l f  i n  the prose- 
cution of the tobaoco t r u s t ,  lrZIcReynolds had 
been brought up i n  a sohool of s t r i c t  oonstruo- 
t ion and i n  the belief tha t  s t w e  dec is i s  cane 
from God. He was a s  onest and oourageous as  
he was reactionary. "9 8 
The Attorney General had whole-heartedly co-operated 

with Secretary Daniels on the perennial question of freeing 

the naval o i l  reserves from the ever-recurring claims which 

pr ivate  i n t e r e s t s  t r i e d  t o  make, 97 Moreover, the Secretary of 

t h e  Navy thought tha t ,  although the  Attorney General "was an 

j @ a t e r , n  i n  the  Literary 
Digest, 47:39-41 (July 12, 1913), 

96. ~ a n f e l s ,  Wilson Era. 1910-191 
97. Daniels, k l s o n  Era, 1910-191 



ul t ra-conservat ive  b lack- le t t e r  lawyer,'* the  P res iden t  had 

"confidence i n  h i s  a b i l i t y  and i n t e g r i t y n  a t  t h e  t i n e  of h i s  

A t  the  tirne both Sec re ta ry  of the  I n t e r i o r  Lane and the  

Attorney General were under considerat ion f o r  t h e  f i r s t  vacant 

p lace  on t h e  Supreue Court. Many years  l a t e r  Daniels  went t o  

v i s i t  i d b e r t  Bwleson,  who had been E'i"ilsonts Postxiaster Gen- 

e r a l .  On t h a t  occasion t h e  Texan mentioned t h a t  he had been 

l a r g e l y  respons ib le  f o r  t h e  appointment. To this,  the  s h i r t -  

s l eeve  diplomat repl ied :  

"Albert ,  t h a t  avas one time you gave l i i l son  
bad advice.  Mhile 1 have tlie same respec t  f o r  
t h e  honesty of i~c2eynolds t h a t  you have, h i s t o r y  
has shown, what I sensed a t  tlie t i n e ,  t k a t  
ibfcdeynolds was congeni ta l ly  unable t o  favor  the  
progressive p o l i c i e s  Wilson incarnated.  He was 
sound on the  t a r i f f ,  he d i d  a  monumental job i n  
convict ing the  tobacco t r u s t ,  and i s  Free frorn. 
inf luence  from any q u a r t e r ,  but on t h e  bench he 
has  shown t h a t  t h e  t i d e s  of l ibe ra l i s l2  have never 
reached him. Ee has sought by most t echn ica l  and 
a rcha ic  reasoning t o  s c u t t l e  every piece of needed 
Eew Deal l e g i s l a t i o n .  He i s  t k e  most r eac t ionary  
j u s t i c e  on t h e  bench."% 

dacii; i n  Nashvi l le  a number of the  new J u s t i c e ' s  ac- 

quaintances speculated a t  t h e  t i n e  t l l n t  t h e  Attorney General 

u i g h t  have been a b i t  of a  nuisance i n  t h e  cab ine t ,  and had 

t h e r e f o r e  been e levs ted  t o  t h e  bench. 
100 

He d i d  indeed g ive  

s igns  of having been a l i t t l e  d i f f i c u l t .  H i s  f r i e n d  Colonel 

9 8 .  Danie ls ,  l i l s o n  1910-1917, 136. 
99. Quoted i n  Danie ls ,  t v ~ l s o n  Era ,  1910-1917, 541. 
LOO. Tnte rv ie t~  1;ith Judge 3. 13. C. Uoi;lell, K a s ~ i v i l l e ,  June 5 ,  

1948 



Il.ouse not iced  a n  e c c e n t r i c i t y :  

"Attorney-Geiieral Mckeynolds lunched wi th  
me.. .. l;'e discussed a vacant f e d e r a l  judgeship .., and I i n s i s t e d  upon h i s  making an immediate 
appointaent .  The docket i s  becoining clogged 
and t h e r e  i s  no reason f o r  h i s  delay.  I had 
s e e  him t h i s  ~ ~ o r n i n g  i n  order  t h ~ t  he roight 
look hi171 over. H i s  only obC;ection t o  him was 
t h a t  he had no cLin. The two men I s e n t  him 
l a s t  week a s  candidates  f o r  United S t a t e s  
Maarshals seemed t o  be a l l  r i g h t  exce2t ing t h a t  
they  were too  f a t ,  I Lave a n o t h e ~  suggestion 
t o  make f o r  an appointinent , but t h e  inan has a  
l a r g e  mole on t h e  back of h i s  ea r .  I s n a l l  ask 
him t o  be c a r e f u l  not  t o  expose t h a t  s i d e  of h i s  
head. 

lrLater i n  t h e  day, Gregory and I were laugh- 
i n g  a t  t h i s  e c c e n t r i c i t y  of NcReynolds. Gregory 
says  he i s  such a b ig ,  f ine-looking fe l low him- 
s e l f  t h a t  he cannot g e t  it ehrough h i s  head t h a t  
any one has any a b i l i t y  t h a t  i s  not b u i l t  upon 
t h e  same l i n e s  . "1•‹1 

The probleu of appointments seemed t o  have c o n s t i t u t e d  

a  soattlr;mt touchy poin t  with him. A t  t he  tirrie F e l i x  Frank- 

furter, wkio i s  g r e a t l y  i n t e r e s t e d  i n  t h e  C i v i l  service, was 

i n  Jashington, where he l i v e d  wi th  f r i e n d s  who shared h i s  in -  

t e r e s t s .  Fearing t h a t  perhaps t h e  Attorney Gerleral n igh t  be 

in t roducing  p o l i t i c a l  c o n s i d e r ~ t i o n s  i n t o  the  appointzent 

p o l i c i e s  of t h e  Departi~lent of 5 u s t i c e ,  they i n v i t e d  him t o  

dinner  i n  order  t o  question him on t h e  s u b j e c t ,  P a r t  of t h i s  

in te res t i r ig  occasion i s  r e ~ o r t e d  a s  follows: 

When they  had raade t h e i r  arguments IiIcReynolds 
answered wi th  h i s  usual sneer:  

f Y  t'!!/ho t you say i s  a l l  very we l l ,  but I 'rn 
a f r a i d  you know nothing of publ ic  l i f e .  You don't 

101. House, I n t i m t e  Papers ,  i:141. 



see  t h e  n ine ty-s ix  United S t a t e s  s e n a t o r s ,  a l l  
clamor-.ng f o r  patronage i n  ay outer  off i c e .  ' 

" 'Xay I suggest ,  Nr. Attorney General ,  ' 
snapped Frankfur t e r ,  ' t h a t  you allow t h e  
n ine ty-s ix  United j t a t e s  sena to r s  t o  block 
your v i s ion  of t h e  n ine ty-s ix  mi l l ion  c i t i -  
zens of the  United S t a t e s ?  '"102 

The meeting ended on a  c h i l l y  note .  103 

The s e c r e t a r y  of t h e  Treasury believed t h a t  t h e  Attorney 

General vzas not  too  usefu l  a  mei~ber of t h e  i i i l sonian  team, 

L!r. IccAdoots opinion i s  s i g n i f i c a n t  i n  t h a t  he was not  only 

p a r t  of tne  P r e s i d e n t ' s  o f f i c i a l  und p r i v a t e  l ' zu i ly ,  but a l s o  

t h e  l i a i s o n  o f f i c e r  between tLe cabine t  and Congress. I n  h i s  

view: 

5fdhort ly  a f t e r  idciieynolds became A t ~ o r n e y -  
General t h e  P res iden t  discovered t h a t  he d id  no t  
g e t  along sraootkly i n  haruess wi th  o the r s .  Iie 
appeared t o  lack t h e  cooperative s p i r i t ,  and he 
became unpopular wi th  the m e ~ ~ b e r s  of tile Senate 
and t h e  I-iouse. This was unfortunate ,  arid it  d i s -  
t r e s s e d  t h e  Presiderst ."lo4 

Another cabinet  o f f i c e r  c a s t  a very d i f f e r e n t  v e r d i c t .  

I n  h i s  ivemoirs ti--e dec re ta ry  of Cosmcrce, lu'illiam Cox Zedf ie ld ,  

quoted a l e t t e r  which t h e  depar t ing  Attorney General had w r i t -  

t e n  t o  him a t  t h e  time of h i s  e levat ion:  

"1 w i l l  su re ly  m i s s  the  a s s o c i a t i o n  wi th  you, 
and f o r  many reasons I d i s l i k e  t o  give up the  ac- 
t i v e  f i g h t .  S t i l l ,  t he  new ? l a c e  w i l l  g ive  so much 
t o  do t h a t  t h e r e  w i l l  be sinall t i u e  f o r  r e g r e t s .  
The a s s o c i a t i o n  wi th  you and t h e  o the r s  a t  t h e  cabi-  
n e t  t a b l e  has been a d e l i g h t f u l  experience t h a t  I 
s h a l l  always clerish ." 

102. J ose,~h ~ l s o , ,  aiid Kobsrt YTintner, Iden around t h e  P res iden t  
( N e w  York, l934), 4.9. 

103. iilsop and Xintner ,  Ken around t h e  P res iden t ,  50.  
104. IYbcldoo, The Crowded Years, 184. 



Comaeating upon t h i s  l e t t e r ,  &cretar:,i Zedf i e ld  added:  

"1 t h i n k  t h e r e  .vvas no one t h a t  was no t  s o r r y  t o  p a r t  w i t h  ' h i i n ,  

however pleased a t  h i s  promotion. ,1105 

It has  been nentioned above t h a t  Crjlonel i-iouse hail urged 

t h e  P res iden t  t o  a ~ p o i n t  7.s. Ilk2eynolds t o  t h e  J u s t i c e  Depart- 

iaent, J h o r t l y  a f t e r  t i ia t  appointment the  Texan wrote the  new 

Attorney General: 

qiT have no-e i n t e r e s t  i n  your success  and i n  
t h e  success  of tile a d u i n l s t r a t i o n  and i n  t h e  up- 
bu i ld ing  of t h e  Xudiciary than I have i n  almost 
any form of t h e  Governient and if you ad.here 
r i g i d l y  t o  your ?o l i cy ,  it w i l l  come about a s  never 
before.  

iPAlthough sone of my Friends w i l l  have t o  go 
down under the  r u l e ,  I cannot t e l l  you how glad  I 
a n  t h a t  t ie  have a iaan l i k e  you a t  t h e  hel-n wi th  
t h e  courage and the  a b i l i t y  t o  do t h e  t h i n g s  a s  
%Ley should be "oue and not  t-s t h e  p lace  hun te r s  
d e s i r e  theu.  d o 8  

&+gain, j u s t  a t  t h e  time of t h e  Attorney General ' s  e leva-  

t i o n  t o  t h e  Court,  Colonel House wrote t o  h i s  f r i e n d :  

itThat souncs good t o  me. T hope It does t o  
you. 

"1 ah1 kappy t o  see  tnat t he  country i s  r e -  
ce iv iug  y o u  a j ) p ~ i n t : ~ e i l t  SO we l l .  It could no t  
be o th=rwise a f t e r  t h e  wonderful record  you have 
inade as  Attorney General.  

'YIt 216ases ne t o  th ink  h a t  t h e  yea r s  t o  
cone w i l l  s u r e l y  a d d  t o  our a l ready  g r e a t  
p r e s t i g e  and success ,  W ~ O $  

105.  ;lillia:n Cox d s d f i e l d ,  iJ i th  Congress and tile Cabinet 
* v (i;a~-den C i ty ,  i b ,  ?. , l 9 2 4 ) ,  87. 

106,  Eo 1:. Ilause t o  2 .  6 ,  TicXeynolds, ~ k r c h  8,  1913, I n  t h e  
Zouse Co l l ec t ion  a t  Yale Un ive r s i ty ,  

107,  El ;.. 1lou;:e t o  5 .  C ,  P!cSeynolcis, ~ u g u s t  20,  l 9 l & ,  in t h e  
Eouse Co l l ec t ion  a t  Vale  Univers i ty .  



The ~ e l i l y  t o  tLis 1:as w r i t t e n  i n  t h e  s a ~ i e  s p i r i t :  

'QXilstever I can do t h a t  p l e a s e s  you -- - \ s e t s  i n  s3ue degree  

your e x ~ ~ e c t a t i o n ,  I count a s  d o u b l y  trorthv:hil.e. P a d  won't 

you p l i a s e  lrnovi wi thout  tl,e shadow of doubt t h a t  I never  f o r -  

ge-t,, but f i n d  a street ~ ~ l k a s u r e  i f l  reiwmbsring t h e  source  of 

isy good f o r t u n e .  ~ ~ 1 0 8  

"I r:ns d e e p l y  touched by you said. 1 
have always been  p o u d  of t k e  l i t t l e  shere T hhu 
i n  your bcco1,iing such a potei i t  f a c t o r  in t h e  pub- 
i i c  l i f e  af 07m country.lr109 

t o  ~ o v ,  t l m t  I do n o t  f o r g e t  -rq- o b l i g a t i o n  t o  you: and t h a t  

:w ad;.,irntion f o r  you i s  ve ry  deep. 3 u t  f o r  you $he c o w s e  

of riy l i f e  would have been vary d i f f e r e n t . "  'lo The very p a r  

/ / 
02 h i s  dea th  Colonel  Houne wrote  t o  his ei-stw.tlile p ro tege :  

Wet; ling has c a w e d  me C r ~ a t e r  s a t i s f a c t i o n  than  your s e r v i c e s  

t o  our count ry  i n  t h e  L~i& p o s i t i o n  you o c ~ u p g . ~  111 

9 . e  s e a t  wnicli he was t: o c c u g  had a venerab le  tracl i-  

tion of conservative occuparicy. Xis p~*eGeces so r ,  5 u s t i c e  
-- - .  + 

100. 3 .  C. i.clreynolds t o  3. 1 1 .  Louse, August 21, 1914, i n  t h e  
E o u - ~ e  Co1lec'ci.cn a t  Yale ~Uiniversi tv.  

109, 3. !,I, iiiiu.;e t o  L . C. ilciLeynolus, .3eptevlber 3 ,  1936, i n  
t i le  Hou,->e C o l l e c t i o n  a t  Yale U n i v s r s i t y .  

116.  J . C ,  ?-ci;e n o l d s  to E. ii. Louse, &pte&er  3 ,  1936, i n  
tile Kou , e  C o l i ~ c - t i o n  e t  Yale UrLive~>a i  t y .  - - 

111, 3. A, 1~ou3e t o  Z . C .  i-c;ieynolCld , 3 anuapjr 1, 1438, i n  t h e  
ixou e C o l l e c t i o n  Yale  Tiniv,?~.sit;y, 



75 

;lorace Harmon Lurton, had i l z h ~ r i t e d  it from J u s t f  ce Peckharn,viho 

; l i ~ ~ d  in i le r i ted  i t  from J u s t i c e  Jackson of Tennessee. So much 

f o r  zhe 3tbegats.n 

Actual ly  the re  was q u i t e  a  b i t  of resei;tblan ce between 

J u s t i c e  iic2eynolds and h i s  2redecessor.  doth had been born 

i n  l;entucky and had prac t iced  law i n  l iashvi l le .  Vhile  he vvas 

a lav~yer  i n  i ' .~ashvi l le ,  i Y .  Lurton was in t ima te ly  cclnnected 

wi th  t h e  inner  a r i s t a c r a t i c  c i r c l e  02 t h e  l o c a l  b a r ;  '12 he 

prac t iced  f o r  a t h i l e  with Colonel Xdivard 3 a x t e r ,  lL3 one of 

l~ lashv i l l e  's ~ o s t  out s tanding lawyers,  

&s ides  coining frorn t h e  sa'lle l e g a l  " se t , ' ?  both 3 u s t i c e s  

h ~ i d  a l s o  been on t h e  law laacu1ty a t  Vanderbil t .  But, mheress 

ir. ikHeynoliis, ;IS h h s  been pointed out ,  errsoyed dea l ing  wi th  

c o r ~ o r a t e  prob1e:tis but ilever q u i t e  m d e  it i n t o  big-time cor- 
114 

pora t ion  l a s ~ ,  I&. Lurton worked f o r  the L o u i s v i l l e  G; Kashvi l le .  

He c a r r i e d  h i s  pro- ra i l road  leanirlgs over i n t o  h i s  siork on t h e  

bench, which before h i s  e l eva t ion  t o  the  dupreir~e Court e~n- 

braced the  Suprerile Court of Tennessee, and l a t e r  the  f e d e r a l  

C i r c u i t  Court of Appeals f o r  the S i x t h  C i r c d i t ,  t ,here he served 

with two f u t u r e  rilernbcrs of t he  Supre~ie Court: Chief J u s t i c e  

Taf t  and J u s t i c e  Day. Of h i s  r e c o ~ d ,  Gustavus fIyers, whose 

judgmeat must usual ly  be taken with a  small  g ra in  of s a l t ,  

112. See Chapter I. f o r  a desc r ip t ion  of t h a t  c i r c l e .  
1 1 3 ,  Gustavus i!y,,rs, E i s t o r y  of t h e  3uprer~e Court (Chicago, 

1912}, 718. 



sa id :  9f3 udge Lurtonls  dec is ions  were uniform.ly favorable  t o  

big corporat ions.  ~ 1 1 5  

binen J u s t i c e  Lurton died i n  the sp r ing  of 1914, a f t e r  

Laving served s ince  h i s  a ~ ~ p o i n t ~ ~ e n t  by P res iden t  Taf t  i n  1509, 

t h e r e  were some rurnors s'uroad t h a t  P res iden t  siilson would ap- 

po in t  h i s  own predecessor t o  f i l l  t h e  vacancy. but tilis 

was not t o  come t o  pass,  s ince  with only two Deinocrats l e f t  on 

t h e  Court, Chief Jus 's ice  idliite and S u s t i c e  Lamar, Pres ident  

'J i lson chose a man of h i s  own par ty .  

Mence t h e  P res iden t  submitted t h e  PAcReynolds nomination 

t o  t h e  Senete on flugust 19 ,  1914.117 The New York Tirnes mused 

e d i t o r i a l l y  t h a t  t h i s  event should be regarded a s  q u i t e  a  

f e a t :  

f71'Wo years  ago the  a o s t  f a r  seeing of g u e s s c s  
would never have h i t  upon I&. PiicAeynolds a s  one 
l i k e l y  t o  be r a i s e d  t o  t h e  bench of t h e  Supreme 
Court. He Tdas a lawyer i n  a c t i v e  p r a c t i c e  i n  New 
Pork, not  d is t inguished above hundreds of o the r  
New York Lawyers.. . . Probably an appointuent t o  t h e  
c o u l t r y T  s h ighes t  court  never preserlt ed i t s e l f  t o  
t h e  irnagillation even of: I&. I~c2eynolds u n t i l  a f t e r  
Lk. Uilson had made him Attorney ~ e n e r a l . ~ ~ l l 8  

2oiae op$osit ion t o  the  nviniuation was expected, b u t  . . 
a  p o l l  of t h e  Senate showed t h a t  i t  would be lirilited t o  a  hand- 

f u l  of r a d i c a l s  who a l ready have deraonstrzted t h e i r  i n a b i l i t y  

t o  s top  the  wheels of l e g i s l a t i o n .  "119 This sinall group, the  

115. Myers, His tory  of the  Jupreme Court, 729. 
116,  fT3 u s t i c e  Lurton, vf i n  t h e  Outlook, 107:684-685 ( J u l y  25, 

118. U e ~ v  York Times, August 20, 1914, 
119. Ketv York Times, August 19 ,  1914. 



77 

T;aes thought,  would c o n s i s t  of those  who, though they  had ap- 

plauded h i a  f o r  h i s  tobacco s t and ,  f e l t  t h a t  t h e  Depar tmnt  of 

J u s t i c e  had not  ac t ed  a s  e n e r g e t i c a l l y  a s  i t  could have i n  the  

a a t t e r  of t h e  Sliew Iraveli scandal .  120 

As i t  v!as, t he  deiiate J u d i c i a r y  Comdt t ee  repor ted  

f avorab ly  on the  nomination a f t e r  having heard Senator  Curmins, 

depubl ican of I m a ,  oppose it .  On t h e  d q  of cunf i r i~ ia t ion ,  

t h e  denate  went i n t o  execut ive s e s s i o n  f o r  two hours and f o r t y  

n i n u t e s  f o r  debate.  12* The a t t a c k  i n  t h a t  s e s s ion  ms l e d  by 

a e n a t o r  3 o r i - i s ,  who had t a l k e d  s g a i n s t  t h e  appoir~t i~ient  t he  day 

before a s  we l l .  H e  lIias follov#ed by Senator  Clapp, fiepublican 

f roil1 ivAinnesota.  The  appoint^ e n  t was aef ended by two douthern 

g e n t i w e n ,  Senators  PIillianis of I , ' i ississippi and L e ~ i i  s of Illi- 

n o i s .  123 

Confirmation  as e f fec tua ted  without  a r o l l  c e l l .  124 

The vote  stood a t  fo r ty - four  t o  s i x .  a e s i d e s  Senators  N o r r i s ,  

Clapp and C~illll~ins, t i lere  was nnotlier Xepublican, 3 r i s tow of 

Xansas , one Progress ive ,  Po in tdex te r  of 'Jashington,  and one 

3ernocrat, Vardamn of f , ; i s s i ss ippi ,  forrriing the  mei~bers of zne 

oppos i t ion  t o  

s i o n a l  Record 

F o l l e t t e ,  who 

t h e  appoint~nent .  125 A perusa l  of t h e  Congres- 

f o r  t h a t  period w i l l  i n d i c a t e  t h a t  s e n a t o r  La 

had voted f o r  t h e  Few Haven r e s o l u t i o n  i n t r o -  

120. ISew York Tines,  i i u ~ u s t  19 ,  1914. 
121. Men York Times, August 25 ,  1914. 
122. 51 CG,,G. :d3C. 14412. (1914). 
123. hew York Times, August 3 0 ,  1914. 
124. 51 COXG. i3EC. 14421 ( 1 9 l k ) .  
125. ldew Yorl, ,Tii?,es, August 30 ,  191k. 
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duced by Gellator Idorr is ,  was absent  dur ing t i l i s  e n t i r e  per iod  

on account of i l l n e s s .  

The 1";~~ York Times at-ter.ipted t o  a s s e s s  the  kind of in -  

f  luence which t h e  noiwinee would e x e r t  throu.9 h i s  j u d i c i a l  work. 

I n  i t s  own il i i i . l i table fash ion  i t  speculated:  

"Possibly he w i l l  ( - ;wry wi th  him t o  t h e  
;juprellle Court some views of the r e l a t i o n  of t h e  
Governmmt t o  bus iness  , . . i n  accord vrith t h e  
opinions of t h e  l a t e  J u s t i c e  l i a r l m  ... but t h e  
d iscuss ion  of c s ses  by the  S u s t i c e s  tends  t o  
s o f t e n  extreiie views and r e c o n c i l e  d i s s e n t .  i'r. 
i,iicReynolds w i l l  come t o  t h e  rad iance  of t h e  
l i g h t  of reason. .  . . n126 

V. The Long Years.  

S t a r t i n g  w i t h  t h e  day of h i s  a ~ p o i n t l ~ i e n t  t o  t h e  Suprerle 

Court ,  t h e  overwhelming preponderance of t h e  3 u s t i c e  's 

thoughts  l i e  i n  h i s  opinions.  But he riia.naged t o  keep up wi th  

sorae l q e x t ~ a c u r r l c u l a r  a c t i v i t i e ~ , ~ ?  some of which may throv~ 

soue l i g h t  on h i s  th inking .  

.A. biorla P o l i t i c s .  

The ver-7 neus of tLe a$pointi;;ent had t o  coripete vdith t h e  

orainous i i lar t ia l  even-ts t a k i n g  p lace  throughout the  viorla dur- 

i n g  t h e  l a t e  sumrr~er of 1914. Imnediately a f t e r  h i s  e l e v a t i o n  

t h e  new J u s t i c e  was much absorbed wi th  t h e  i n t e r n a t i o n a l  s i t u a -  

t i o n .  Above a l l  he ha ted  t h e  Gerrians. U t e r  h e r i c a  had en- 

-tered t h e  .i!iar he de l ivered  an unusually v i o l e n t  speech a t  h i s  

126. New York Times, August 20 ,  1914. 



alina mater on t h e  subjec t :  

a r e  
l e t  
ti1 

"There a r e  but two th ings  t h i s  day . . . which 
worth while,  and a s  t r u c u l e n t  a s  i t  may sound, 
:ne say t h e  f i r s t  of these  i s  k i l l i n g  Huns un- 
those who rercain s h a l l  be impressed with t h e  

idea  t h a t  they cannot stamp over t h e  world a s  con- 
querors ,  and t h a t  uen w i l l  not bow t h e i r  heads t o  
t h e i r  demands. 

Qo not  underestimate ~ d a t  i s  before us. Do 
liot f o r g e t  t h a t  the  raost thor.oughly o r z a n i ~ e d  and 
nos t  $ o ~ ~ e r f u l  peo l l e  n i l i t a r i l y  i n  the  world a r e  
opposed t o  us,  and t h a t  i t  i s  going G O  taKe every 
s i n g l e  pound of iiiuscle, every s i n g l e  i o t a  of 
s t r e n g h t ,  and a l l  t he  endurance t h s t  t h i s  g r e a t  
country can put f o r t h  t o  crowd them t o  t h e  wa l l ,  
and teach t h e r ~  t n a t  tne  world i s  going t o  be f r e e .  
tie a r e  niarcfng up .'?1;7 

Before h e r i c a  had entered the  war he ) ,as  very impat ient  

wi th  t h e  P r e s i d e n t ' s  a t t e u p t s  t o  keep us  out of i t .  He be- 

l i eved  i n  iiimediate a c t  ion: 7jWait ing,  wai t ing  i s  leading us 

towards a wreck." However, he believed t h a t  some "... ruiracle 

nay save us! but t h e  v i c t o r y  g e n e r a l l y  goes t o  t h e  men who 

f i g h t  f o r  thease lves  with ea rnes t  p r ~ r i l p t n e s s . ~  128 He saw a  

l i t t l e  use i n  i d l e  i n j u n c t i v e  t a l k  a.gainst Gernlany, and was 

decidedly aga ins t  a pol icy  of watchful wai t ing: la9 "Bryan has 

go t  &he peace a t  arLy p r i c e  end. The P r e s i d e n t ' s  hope l i e s  i n  

a f o r c e f u l  prorapt vigorous course.  The decks should be cleared 

f o r  ac t ion  inrilediately. rr 130 

127. Alumni d i n n ~ r  speech by Zus t i ce  :Bci3eynolds, i n  the  Vander- 
b i l t  Aluranus, 3:237-238 (June,  1918) .  3ee a l s o  h i s  d i s s e n t  
i n  3erger  v. United S t a t e s ,  255 U. S. 2 2  (1921) 6iscussed 
i n  Chapter IX. 

128,  J ,  C .  LIciieynolds t o  E ,  8;. Hou,.e, 3 uly  16, 1915, i n  the  
House Col lec t ion  a t  Yale U n i v e ~ s i t y . '  I t a l i c s  i n  the o r i g i n a l .  

129. 3 , C. iic~:eynolds t o  E.  19. Kouse, ? uly  2 7 ,  1915, i n  the  
Rouse Col lec t ion  a t  Yale Univers i ty .  

130. S .  C. IkXeynolds t o E .  1,;. House, C'ecei~.ber],1915, i n  the  
liivuse Collect ion a t  Yale Universi ty .  I t a l i c s  i n  the  o r i g i n a l .  
J u s t i c e  XcReynolds signs fpequent ly c a r e l e s s  about da t ing  h i s  
correspondence. 



us-tice i~,~cIieynolds ,lope f o r  the post-wer world was one 

i n  which t h e  United , s t a t e s  should e x e r t  respons ib le  g lobal  

l eader sh ip .  He saw t h e  necess i ty  for t h a t  before t h e  conclu- 

s i o n  the  c o n f l i c t  : 

"The English a~lbassador  sa id  t o  LIB t he  o ther  
day -- he i s  s4~revvd ane quick and l igh tn ing- l ike  
i n  h i s  es t imates  -- ?Y,u & ~ ~ e r i c a n s  have become t h e  
a r b i t e r s  of tile bor ld .  ' i n  of' it! 'You al iar i -  
calls have becoitze t h e  a r b i t e r s  of the  world. * dut  
s o  it i s .  i'iot that  J e a r e  doing anything,  iuy 
Fellows, t h a t  1 e ougAit not  be aoing. i<ot  t h a t  vie a r e  
doing tile t e n t h  i ~ a r t  of what -L e ought t o  be doing. 
3ut  t h e  I'orce and ?;he pouer anu s t r e ~ i g t h  of t d s  
n a t i o n  thrown i n t o  the  s c a l e s  i s  the  hope of u l t i -  1 3 1  
i ,~a te  v i c t o ~ y ,  and v i c t o r y  i s  the  hope of t h e  

k l i s  icleas on &mxricats p o s i t i o n  of world leadership  were 

very d i f l ' e rent  froiii t , ~ o s e  of t h e  ix i jor i ty  of the people of h i s  

tiiiile and much more s i ia i la r  t o  those genera l ly  held i n  t h e  l a t e r  

' f o r t i e s  and e a r l y  ' f i f t i e s :  

r'q~ie a r e  no longer an insu la ted  comuni ty ,  but 
we  have the  world ilanging upon our word. Ye a r e  
oeing looked t o  by every na t ion  i n  t h e  world f o r  
leadership ,  ue a r e  being c a l l e d  upon f o r  advice 
frorn a l l  around t1:e globe. . . . ~ 1 3 2  

*'It i s  a g lo r ious  th ing  t o  be an h e r i c a n ,  i t  
i s  a  ~ u p ~ r b  p r i v i l e g e  t ~ a t  tge have, but with t n i s  
prlvil,3-,ge t l i t r e  goes a duty,  and s!e s h a i l  never 
a r r i v e  a t  t h e  he ights  t o  va:~;lich tie s i~ould  a t t a i n  un- 
l e s s  we l i v e  up t o  the high ob l iga t ion  ivllich i s  
upon us. 

131. Alurrlrii dirm-cr speech by J u s  .,ice i,*crleynolus, i n  tne  
Vanderbil t  liiunuus, 3:23b  ( J  une, 1916).  

132, Alurmi dirliie;;.r spec11 by JusLice  ;~cdeynokds, i n  t h e  
Yanderbilt d w m u s ,  7:175 ( 3  w e ,  1922).  



'We have only received surface wounds, and 
we have the  power, we have the  s t rength ,  and we 
ought t o  have the  courage t o  do what we can t P nurse these  a l l i e s  of ours baok i n t o  h e a l t h o n  33 

During the  first World War he implemented h i s  interna-  

t i o n a l  be l i e f s  on a personal l e v e l  by providing a cheerful  

Christmas f o r  a number of ohildren i n  war-torn Franoe. These 

children subsequently corresponded with h i m .  134 During the  

second World War he *adoptedt th i r ty - th ree  children whose 

homes had been destroyed i n  the  London b l i t z .  135 

Be Education and Philanthropy. 

His generosity,  which was ample, was t o  a l a rge  degree 

bound up w i t h  h i s  bel ief  i n  the  decay of our socie ty ,  He was 

determined t o  do h i s  pa r t  t o  s top the  de te r io ra t ion  of our 

public  m r e s  and t o  see  t o  it t h a t  we return t o  t he  old-time 

vi r tues :  

"Forty years ago I reoeived ny diploma 
from t h i s  i n s t i t u t i o n ,  and a t  t h a t  oommenoe- 
ment I made a speech, and the  theme was 'The 
Pomr of Great I d e a l s e t  .., and i f  you a re  t o  
build a nat ion,  jus t  a s  i f  you a r e  t o  build 
up the  individual ,  you must cu l t i va t e  high 
idea l s ;  and i n  addit ion t o  t h a t  you must in -  
s p i r e  t h a t  man with s u f f i c i e n t  sourage t o  
oarry these i d e a l s  i n t o  execution. Somehow, 
the  longer I l i v e  t he  more I think of 
courage; the more I see of men the  mre I 
am mazed a t  t h e  lack of i t ;  the  more I 
think of na t iona l  a f f a i r s  the  more I think 

133, Speeoh del ivered by Justice McHeynolds while dedicat ing 
Almi Memorial Hall ,  the  s tudent  union a t  Vanderbilt. in -- I - 

the  Vanderbilt Al.um~& 11:20 (October, 1925 ) . 
134. A l u m n i  dinner speeoh by J u s t i c e  BdcrReynolds, i n  the  

Vanderbilt Alumnu%, 3:238 (June, 1918). 
135, Proceedings of the  Bar and Offioers of the  Supreme Court 

of the  United Sta t e s ,  November 12, 1947, Proceedings before 
the  Supreme Court of the  United S t a t e s ,  March 31, 1948, 
In Memory of James Clark BQcRe~nolds (Washington, l947) ,  62, 



i s  the ciefiiardf'or m n  who be l ieve  aometlLing, 
and who a r e  w i l l i n g  t o  s tand  by it  u n t i l  t h e  
dea th ,  "136 

Along t h e s e  l i n e s  i t  would be very h e l p f u l ,  i f  t h e  old-  

fashioned a r t  of o r a t o r y  were t o  be rev ived ,  he thought.  It 

why aen cease t o  do 'chis. ' r & ~  have tliey f o r g o t t e n  t h a t  of 

e l l  t h e  powers on e a r t h  t h e  pol;er of one numan being t o  sway 

another  i s  one of t h e  most superb and one rnost t o  be de- 

- ,137 s i r e d , ,  . . 
Ve a r e  a l s o  i n  need of a r e l i g i o u s  r e v i v a l ,  Be be- 

l i e v e d  t h c t  t h e  preachers ,  t o o ,  I th ink  have t h e i r  prob- 

leais, f o r  t h e r e  has been a g r e a t  decay i n  f a i t h  i n  unseen 

t h i n g s ,  and the  preaciicrs ntlst br ing  us  back t o  t h a t ,  and tiley 

must blaze out  t h e  new road i n  which t h e  g r e a t  mass of ~ e o p l e  

w i l l  f o l low*  . . a7 138 

Above a l l ,  he thought ,  t h e r e  i s  a need For p e ~ s o n a l  hon- 

e s t y .  This honesty,  he felt should be c u l t i v a t e d ,  mong oth- 

e r s ,  i n  our schools .  A s  a t r u s t e e  of long s e r v i c e  t o  Vander- 

b i l t  Uri ivers i ty  he ifrote t o  i t s  Chancellor t h a t ,  a f t e r  having 

read  an e d i t o r i a l  on t h e  s u b j e c t  i n  t h e  Tanderb i l t  iiluunus, he 

looked up some f i a t e r i a l  on t h e  honor system a t  t h e  Univers i ty :  

f7Ti:is gave m e  a v i o l e n t  shock and caused rre 
t o  wonder whether t h e  Un ive r s i ty  has  f a i l e d  of 
i t s  fundarriental pur4.30se -- t h e  education of lnen 

136. A lu rnn i  d inner  speech by J u s t i c e  i ~ k ~ e y n o l d s ,  i n  t h e  
Vanderbi l t  A lumus ,  7  : l74 ( June ,  1922) .  

137. I b i d .  
138.  I b i a .  



of nonor VJ;LO w i l l  become worthy meo~bers of s o c i e t y .  
I a111 aaazed by the  d isc losures .  

"Of' course,  I: a a  keenly aware of t h e  deca- 
dence of s tandards ,  so  comnon i n  r ecen t  years .  J u t  
soraehour, 1 labored under t h e  i ap ress ion  t h a t  t h e  
f l a g  of honesty s t i l l  flew a t  'Variderbilt. 

+'In t h e  e a r l y  1680s cheat ing on exaxtinations 
was inuch discussed i n  t h e  i ja t ion -- then a  r e -  
spectable  journal .  And a m z i n g  prevale~lce  of i t  
i n  idorthern Colleges tvas poin.ted out.  

Va l ide rb i l t  s t a r t e d  on t h e  TldonorK plan and, 
I th ink ,  shoulu be used t ~ _ e r e .  Oti~erwise why 
should i t  e x i s t ?  Why equip u l o t  of th ieves ,  by 
a form of education? 

* D i f f i c u l t i e s  have increased ,  but t h a t  c a l l s  
f o r  ene rge t i c  e f f o r t s  t o  r&et h e n .  

"Lire a l l  menbers of your f a c u l t y  e a r n t s t ,  - 
n i l i t a n t  be l i eve r s  i n  t h e  Honor Systen? Get r i d  
of a.ny who  my not be, I th ink ,  should be t h e  cry  
of today -- no t  tomorrow. 

nHarmer i n t o  -the heads of a l l  s tuden t s  t h z t  - 
' chea t s '  ' a r e  t h i e v e s T ,  t h a t  t h e  Unive r s i ty  does 
n o t  want and w i l l  not  t o l e r a t e  them, Before any 
new student  i s  admitted,  l e t  him be narrowly ex- 
arnined a s  t o  h i s  views i n  r e spec t  of t h e  ~ a t t e r ,  
B e t t e r  tiwee honest men than t h r e e  hundred slimy 
ones. 

nGught not  your f a c u l t y  t o  g ive  more rLgid 
overs ight  t o  examinations -- t n e  whole e f f o r t  a t  
p u r i f i c a t i o n  cannot be l e f t  t o  inexperienced 
s tuden t s .  "139 

Educational I n s b i t u t i o n s ,  he thousht ,  a r e  p r i r m r i l y  r e -  

spons ib le  f o r  the  upholding of these  funaamental a t t r i b u t e s  of 

honesty.  Publ ic  v i r t u e s ,  he bel ieved,  l a r g e l y  stemmed from 

p r i v a t e  ones. Thus, speaking G bout governmental o f f i c i a l s ,  he 

s t a t e d :  

- 
139. J'. C. BlcReynolds to 0 .  C .  Car~nichael,  Idarch 1 2 ,  1945, a t  

V a ~ ~ d e r b i l t  Univers i ty  . I t a l i c s  i n  the  o r i g i n a l .  



might t a l k  t o  you f o r  a  long, l ong ,  time 
abou t  t h e  d u t i e s  mid r e s p o n s i b i l i t i e s  and t h e  
burdens of a publ ic  o f f i c e r ,  but i n s t ead  of t h a t ,  
T sjant t o  sugl,est  t o  you t h a t  i t  i s  harder  and 
more important t o  be a  good c i t i z e n  than  i t  i s  t o  
be a  good o f f i c i a l ,  and I want t o  say t o  you i n  
a l l  ea rnes tness  t h a t  i f  you w i l l  be good c i t i z e n s  
t h e r e  w i l l  be no dea r th  of good o f f i c i a l s  and I 
want t o  suggest  t o  you, when t h i n g s  go wrong, 
don t f i r s t  i nqu i re  whether t h L r e  i s  an incapable  
publ ic  o f f i c i a l ,  but f i r s t  search  w i t h i n  your own 
s e l f ,  and s e e  i f  you have been a good c i t i z e n ,  
arid i f  you have, then you may complain, and b i t -  
t e r l y  co rq la in .  I f  you have n o t ,  then t h e  r e~~ ledy  
i s  wi th  yourse l f .  

,. l i k e  cheirity, government e f f i c i e n c y  be- 
g i n s  a t  t h e  home of t i ie c i t i ~ e x l . ~ ~ l 4 9  

ljoiae of h i s  uany a c t s  of gene ros i t ;  , therl, tiere connected 

wi th  his d i s l i k e  of p resen t  condi t ions .  itliiong o t h e r s ,  he d i d  

a gi"ebt dea l  f o r  t h e  g i r l s 1  orphan school  a t  h?idway, Kentucky, 

bestoning Looney arid g i f t s  upon t h a t  imlst i tut ion.  The business  

counse l lo r  of yore advised the  ad i l i i n i s t r a to r s  of Liidt~ay t h a t  

endoviuent funds '*. . . nou y i e l d  very l i t t l e  and m y  be l o s t .  

Annui t ies  I suspec t  a r e  g iv ing  you t roub le . "  14' The b a s i s  f o r  

t h e s e  t r o u b l e s ,  he be l ieved ,  l a y  wi th  the  f i n a n c i a l  condi t ions  

p r e v a i l i n g  a t  t h e  time: 

"AS pou r e a l i ~ e  so  c l e a r l y ,  our wkcde s o c i a l  
-% f i n a n c i a l  s > r u c t u r e  i s  iu a  s v a t e  of f l u x .  Fo 
iaan can for'esee wi th  ally f a i r  c e r t a i n t y  $/here  we 
a r e  going u l t i m , t e l y .  That t h e  prospect  i s  no t  
good seems c l e a r  enough, Our money system i s  now 
chaot ic !  Our natLona1 debt  i s  a l r eady  . ;5OO.OO per 
c a p i t a  or  lrlore & t h e  end. i s  not y e t .  It w i l l  be 

140 ,  ~ l u ~ m i  dinner  speech by S u s t i c e  I!~cReynolds, i n  t h e  
Vanderbi l t  Alumnus, 7:175 ( June ,  1922) .  

141. J .  C. iJc.kieynolds t o  3. C .  Hi ley ,  January  25, 1942, a t  
I iidttay , i k n t  ucky. 



m c h  more, whether t h i s  w i l l  be paid depenes on 
the  populor vote ,  i ~ d  when t axa t ion  becomes 
g r e a t  & debt can be e a s i l y  repudiated publ ic  
ob l iga t ions  a r e  f a r  froril safe. rt 142 

To prove h i s  point  he ericloved t h e  stateinents of t h r e e  of 

t h e  cou i~ t ry  ' s l a r g e s t  f i n a n c i a l  i i i s t i t u t i o n s  . He x-eaar~:ed, in  

a  way con t ras t ing  with d e x a n d e r  Barnilton's view on t h e  subj  eci;, 

t h a t  t h e  f a c t  t h a t  a very l a r g e  y a r t  of t n e i r  a s s e t s  a r e  in -  

vested i n  governmnt s e c u r i t i e s  presents veliy dangerous s i t -  

uat ion,"  14' Consequently the ". .. investi;?ents you have uade t o  

cover y r .  annui ty con t rac t s ,  l i k e  a l l  o the r s  a r e  now uncer ta in ,  

and r~loreover: "Do keep i n  xirid t h e  p o s s i b i l i t y  of a se r ious  

co l l aps  [ s i c ) .  Our l e a d e r s  a r e  c l e a r l y  incoirlpetent . Soue I 

f e a r  a;?e even worse.. . . v144 I n  l i n e  with t h i s ,  add i t iona l  

correspondence i n d i c a t e s  t h a t  he was very w i l l i n g  t o  con t r ibu te  

i n  t e r n s  of s p e c i f i c  ob jec t s  r a t h e r  than genera l  endovment . 
145 

For e x a q l e ,  he s e n t  the school + 5 O O . O O  f o r  beds and mat t r e s ses ,  

and $80.00 f o r  blue c l o t h  bindings f o r  d i c t i o n a r i e s .  146 

Even i n  h i s  a c t s  of c h a r i t y  he displayed the  meticulous- 

ness  of' the  old baclielor, For ins t ance ,  i n  seuding books, n ine  

volunies of Wasi~ington Irvkng i n  t h e  s i x  by e igh t  f o r u a t  and 

e ig iAt  volumes of an u i e r i c a n  His tory  s e r i e s  i n  t h e  s i x  by n ine  

142. 3 .  C. ilcReynolds t o  E. C.  B i l ey ,  J u l y  5 ,  1942, a t  Xlidway, 
Kentucky. Cotlpare t n i s  t o  h i s  d i s sen t  i n  t h e  Gold Clause 
Cases, 294 U. S .  240 (1935).  

143,  3 .  C. i&Reynolcls t o  E. C. Fiiley, J u l y  5 ,  1942, a t  IAidway, 
;;eat ucky . 

144, I b i d .  
145. 3.. Licxeynolds t o  E, C. Ri ley ,  Uag 25, 19.42, a t  ididway, 

Kentucky . 
146. J ,  C. ldC;>ceynolds t o  3. C .  k i i e y ,  Kay 1 5 ,  l5)4j, a t  hiidway, 

iEen t ucky . 



format ,  he s p e c i f i e d  t h a t  t oge the r  they  would occupy about 

t h r e e  f e e t  of s h e l f  space,  and he addea: "If you do n o t  ca re  - 
f o r  them p lezse  don ' t  h e s i t c ~ t e  t o  say  s o .  Books n o t  needed iaay 

be a s e r i o u s  nuisance.  wf147 Seve ra l  o the r  e x a r ~ l e s  could be 

c i t e d .  

The sar.ie concern w i t h  d e t a i l s  i s  shown i n  tile p rov i s ions  

he uade f o r  h i s  own b e n e f i t .  I n  h i s  he s p e c i f i e d  i n  

t i e t a i l  a s  to t h e  w t n o d  of AS b u r i a l .  He d i d  no t  wish any 

r a i s e d  l e t t e r s  on h i s  tombstone. ii f r i e n d  of h i s  r e l a t e d  t h a t  

t h e  J u s t i c e  bel ieved t h a t  r a i s e d  l e t t e r s  on tombstones t v e r e  a 

waske of r m t e r i a l .  149 

C. The Lii.'e of an Ageing Bt,chelor. 

Eost  of us have t h e  nas ty  ha'bit of Hlu&npingv i n d i v i d u a l s  

i n t o  c e r t a i n  c l a s s e s .  These c l a s s e s  a r e  usua l ly  b u i l t  around 

tlle inlage of s s t e r e o t y p e .  But if ever  one irieets up wi th  some- 

t h i n g  c l o s e l y  aL,,proaching t h e  s t e reo type ,  t h i s  encounter may 

prove a  d i s t i n c t  shock. Even i n  35s :i~iddle yea r s ,  HP. IWIey- 

no lds  approached the  s t e reo type  of ??old baciielorrf: 

"Those surroundlnir; 19.  IdcHeynolds a r e  not  
l i k e l y  t o  f o r g e t  t h ~ t  he i s  t h e  d e p a r t ~ ~ l e n t  head. 
E?e smiles  o f t e n ,  f r e q u e n t l y  t e l l s  a joke, o r  even.  
a funny s t o r y ;  but mental capac i ty ,  temperamental 
o r d e r l i n e s s ,  and nervous f o r c e  a r e  h i s  predominant 
q u a l i t i e s .  H i s  p e r s o n a l i t y  i s  t h e  kind usua l ly  

147. L7 . C.  ;td3eynold.s to 3. C ,  l i l l ey ,  2ay 4, 1944, a t  Llidv~ay, 
Kentucky. I t a l i c s  i n  tke  o r i g i n a l .  

148. 5. C .  McZepnolds, Ldst  Will-and Testament, J u l y  5 ,  1945. 
Co,y i n  t h e  possession of t h e  au thor .  



* - descr ibed a s  ' i i q r e s s i v e  . ' . . . Perhaps 1:s. L C -  

iieynolds e x t e r i o r  exp la ins  t i ~ i s  soi~eiihat , f o r  he 
i s  r e a l l y  a f i n e  f i g u r e  of a m n .  Ee i s  t a l l ,  
broad-shouldered, w i t h  a f i n e l y  shaped &ad. 
His f a c e  i 3  e x t r e L ~ e l y  irobile. b r d i n a r i l y  severe  
and sorrletines forbiciding, i t  breaks a t  times i n -  
t o  tile most whi l ing ,  a l l -pervading  s x i l e  ; a ~ ~ d  
tilis, wi th  an unusual voice t h a t  souids  a l l  n o t e s  
i n  t h e  chroLiatic s c a l e ,  constitute h i s  ' c - -a r -~ .  l 

iiowever, iiis p e r s o n a l i t y  sugges ts  business ,  o rder ,  
p r e c i s i o n ,  l o g i c .  Eis h a i r  i s  n i c e l y  brushed; 
h i s  c l o t h e s  &re ncat  arLa i n  good t a s t e ;  h i s  foo t -  
gear i s  up-to-date and  proper ly  snined.  13,s desk 
does not  teem w i t L  t he  abundant d i so rde r  t h a t  i s  
sonetlmes ha i l ed  a s  i n d i c a t i o n  of genius .  Every- 
th ing  i s  l a i d  away i n  i t s  aspoin-~ed  pigeonLole; 
Lr .  t~c,?eynolds i s  s o  i n s i s t e ~ t  on navin; t h i n g s  i n  
t h e i r  proper p l aces  t h o t  so;netimes h i s  subordina Les 
r e f e r  t o  t h e  f a c t  t h a t  he i s  an old bacnelor .  lie 
a r r i v e s  a t  h i s  o f f i c e  a t  a s t a t e d  t ime, s ees  people,  
r e c e i v e s  h i s  l i eu te l l an t s ,  a t t e n d s  t o  i ~ u b l i c  busi-  
nes s ,  lunches end d ines ,  a l l  a c c o r d i m ~  t o  a regu- 
l a r  rou t ine .  i f i 5 0  

X r i t i n g  tl br i e f  curr iculwn v i t a e  f o r  pub l i ca t ion  i n  t h e  

rlidtiay school  b u l l e t i n ,  he charac te r ized  h i s  l i v i n g  J -ab i t s  

t hus  : TPEor!ie 2400-16ti~. 35 .  , Vasf-,ington where h.e l i v e s  i:iodestly 

-- a t t e n d s  t o  h i s  own niat ters  and enloys good h e a l t h .  He 

was never m r r i e d .  7,152 

2 x a c t l y  iiow much LG s t r i c t l y  a t tended  t~ h i s  o1;m bus iness  

i s  a mat ter  open t o  debzte .  Be d i d  no t  go f o r  what i s  gener- 

a l l y  known as  t h e  vtr;asA~ingtor~ c o c k t a i l  c i i * ~ u i t , ~ '  but he d i d  

: ive Aunday breakfasts. anit New Years p a r t i e s  a t  h i s  residelice 
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at wLich f t g l i i ; t e r i n g  debuLsntes iningle w i t h  s t a i d  statesmell .  r f L 5 3  

?he k i t e  P r o f e s s o r  l ~ b y  Kudson bold a  story concerning t h e s e  

s o c i a l  occas ions .  i fhen dpeaiier dyrns  d i e d  t h e  peo-:)le of' h h  

d l s t r i c t  , td-.lch i nc ludes  k:?shvi l le ,  e l e c t e d  a young brew Dea le r  

by t h e  naIse of Dicx Atkinson t o  h i s  s e a t  i n  Cmy-ress, As soon 

a s  72, i i t k i l ~ s o n  l:ad sitoved t o  i.'ssiiir,ts,toi~, 3 u s t i c e  lrc?,eyn ~ l d s  

s-lowed inuch i n t e r b s t  In 2ii,i, t e l l i n g  11Ei i  L otv much i,e h a d  l i x e d  

his T h t ~ l e r ,  vmo been an a t t o r n e y  in AIss i i v i l l e ,  i l c t u a l l y  

2 u ~ C i c e  1 cl~eyacln;;  l ?nG never  baen a f r i ~ n d  or' tLe  e l d e r  

nti;inson: c1.ey lw,d been 3n op,;ouite , i i d a s  of ;lie _uo l iL ica l  

fe lLce,  Jut t h e  J u s t i c e  u e v e r t , ~ e l e s s  p c r s m d e d   he Congressxaa 

t o  vobe a g a i n s t  fiany a  idew l j e a l  m a s u r e .  154 i e n a z o r  Luke Le2  

childrexl ,  qui!;e crohc! e t y ,  He nad a n i c e ,  s2zc ious  a p a r t -  

. I ? .  153 .  ~ ~ x l l i a i l  R. Pildcerton i n  t h e  Hichrnond Times-Dispatch, 
Sanuary 28, 1940. 

1 T L .  I n  ,ervieta w i t h  Professor Irby Z<udson, i i s s h v i l l e ,  cT une 1, 
1948, 

155. In t e rv i ew  ~ 0 i t . b  i i ~ .  J . G. ;te?henson, a p r a c t i c i n g  a t t o r n e y ,  
i ; - . shv i l l e ,  June 3, 194-8. 

156.  Inzerviev: !:itl; 2 UL 1- e 3 .  C. ?Io~. .el l ,  l < s s l ~ v i l l e ,  3 une 5 ,  
1948 



89 

h a b i t s  v;as s t r u c k  when h i s  a p a r t i ~ ~ e n t  building;, 'The R~ciialubeau 

on 815 Connbcticut Avenue, h3d t o  be t o r n  down t o  m s e  p lace  

For ,  among a l l  t h i n g s ,  a  hew Deal agency. I n  a  p o s t s c r i l t  t o  

a l e t t e r  t o  Colonel Eouse, Iie s t e t e d :  fV?ll::ese note  my chhnge 

of hduress . . . tile 'dupre!.ie Ones1 r a n  me away froin t h e  old 

q u a r t e r s ,  11.157 

lle d i d  no tecour t  %he p r e s s  and T lien r.e:)orteru gave hill1 

156 baa p u b l i c i t y ,  ~ a h i c k  they f r e q u e n t l y  d i d ,  he never ccr~iglained. 

Ee c o u l ~  , e t  c i i f i ' i cu l t  wit11 the lens p a r t  of t h e  f o u r t h  e s t a t e .  

111 1937 when he c a m  t o  'v 'mderbil t  t o  p a r t i c i p a t e  i n  t h e  COP 

~nencenent exercises, t h e  photographer for one of tile l o c a l  

papers  a t t e c ~ p t e d  f o r  h a l f  an hour t o  tal;e his p i c t u r e .  The 

Jul;.cice, however, was extrei ie ly  catankerous about it and had 

everyone i n  t h e  rcoxn nervous 2nd sca red ,  Ult i inately  t h e  d i s -  

t r e s s e d  photographer asked Xr. Jar~les P a l u e r ,  Sr. , a pre-lav: 

s tudent  a t  t h e  tirrie, t o  t a p  t h e  J u s t i c e  on t h e  shoulder ,  which 

t h e  l a t t e r  d i d ,  t:&ereby giv_ng the  photogral~her  a  chance t o  t a k e  

a s h o t ,  Af t e r  t h e  J u s t i c e ' s  speech, on t i i a t  s m e  day, I I r .  Pa l ae r  

went t o  shake hands wi th  h i i a ,  and, comlending the  young hian f o r  

h i s  c l eve rness ,  t h e  J u s t i c e  addecl: "If you t h i n k  you a r e  r i g h t ,  

s t i c k  by your guns,  no inlatter witat o t h e ~ s  say.  1,159 

157.  J , C. lLcReynolds t o  E.  Eouse, Seyteziber 5 ,  1936, i n  t h e  
House Co l l ec t ion  a t  Yale Univers i ty .  

158. In te rv iew with 2 r .  Gcorge umis t t i ad ,  a r e t i r e u  nebspaper 
iaan, ib a s h v i l l e  , May 21, 1948. 

159. T n L w v i e ~ ~  .cylth iJr, J a m s  Palmer, J r . ,  Nashv i l l e ,  Tiay l?;, 
194.8. 



I n  ~ i i s  d a i l y  l i v i n g  ile persevered ili  h i s  abs teu iousness .  

Ee occssio-  a l l y  d ~ a a k  a g l a s s  of wine, It tjas s a i d  t h a t  he was 

r e spons ib le  f o r  t h e  ''no suokingtr s i g n s  i n  t h e  nevv dupreme Court 

~ i u i l d i n ~ . ~ ' *  Once two Zudges a n d  s deputy s h e r i f f  drove up t o  

Elkrton t o  d r ive  hii:l do,.n for a  meeting of t h e  Tennessee Bar 

Assoc ia t ion ,  They were delayed by a red  s top  l i g h t  and, whi le  

wa i t ing  t h e r e ,  t h e  J u s t i c e  not iced  two boys, about t e n  and 

twelve yea r s  o ld ,  puff ing away on c i g a r e t t e s .  t tTheyTl l  never 

grow o l d , "  J u s t i c e  !.!ciieynolds reimriced,161 A s t o r y  had it t h a t  

a  newspaper r e g o r t e r  once sugsested to one of t;:e J u s t i c e s  

f r i e n i i l y  t o  t h e  Iiew D t a l  th.t irt' he en tered  t h e  J u s t i c e s T  con- 

f e rence  room vtlith a  s t rong  black c i g a r  i t  ~ i i g h t  change the  e n t i r e  

c o w s e  of our c o n s t i t u t i o u a l  L i s to ry .  162 I r o n i c a l l y  enough, 

when iLs J u d i c i a l  robes ,  a g i r t  t o  Vanderb i l t ,  x r r i v e a  a t  h i s  

alrna mater ,  tliey were packed w i t h  to'bacco t o  preserve  theill 

a g a i n s t  daii~age by moths. 163 

wf t e r  J ustiices dut i isr land,  Van Devallt e r  and But le r  r e -  

t i r e d ,  he f e l t  r a t h e r  l o n e l y  on t h e  Gou t .  Eie considered the  

o tnor  J u s t i c e s  r a d i c a l ,  though he had sonle r e s p e c t  f o r  J u s t i c e  

Douglas? knowledge of' corpora t ion  law, 16' Ile l i k e d  t o  perform 

-. 160,  Will iam H. ~ , i n ~ e r t o n  i n  t h e  2ichmond Tii~ies-Dispatch, 
January  28 ,  1940, 

161, xnl;ervieh wit;l  Sudge 3, 13, C .  liowell, i l 'nshvil le,  June  5 ,  
1548 , . . 

162. Tlilliam R. Pinkerton i n  the  Richmond Times-Dispatch, 
January  28 ,  1940. 

163. 1ntervieiLr wi th  3ean L. D.  Cor'fmsn of the 'iranderbilt Law 
SchooL, f d  a s h v i l l e  , :Jag 1 3 ,  1948. 

164.. Vi l l iarn A. ~in i :&ton  i n -  t h e  Zichmond Times-Dispatch, 
January 28,  194.0. 



t h e  r o l e  on" rnentor t o  new J u s t i c e s ,  and i f  they  decl ined t o  l e t  

l i i ~ i  take t l d s  p a r t ,  he coulu become q u i t e  s a r c a s t i c ,  and t6as  

prone t o  i;laL;e blunt stateilients concerning the  q u a l i t y  of t h e i r  

opinions.  165 

I n  g , ~ ~ e r a l ,  he had a uecided tendency t o  a i s l i k e  those who 

disagreed with liinz. A s  a  c o l g e n i t a l  pess imis t ,  he was very uuch 

a f r a i d  of t h e  poss ib le  consequences of novel ideas .  The Kew 

Deal,  though i t s  ideas  m y  not have been o r i g i n a l ,  represented 

novei ty i n  t e r m  of' :ct ion.  ilihile i t  aias rrioving ahead, he 

thought t h a t  t h e  s i t u a t i o n  has  d e t e r i o r a t i n g  ra2 id ly ,  t h a t  tLere 

was t o t a l  l ack  of sagac i ty  acco~ipanied by t h e  s p i r i t  of d i s re -  

spec t  f o r  th ings  t r i e d  and decidedly benef i c i a l .  He f e l t  t h a t  

we mere headed f o r  a  t%low up.'' 166 

H i s  f e a r  on" novel ideas  was even i~iore c l e a r l y  expressed 

i n  a  l e t t e r  t o  Colonel Bcuse, i n  which he expressed g r e a t  joy 

o v e r  t h e  Tact t h a t  F&. Boosevelt ,  then presidelzt-elect ,  was go- 

i n g  t o  consul t  t h e  Texan, The Pres iden t -e lec t  should be on 

guard, he thought,  agairist unhealthy advice: V7Tf he surrounds 

hir,iself ~ i t h  alien-rainded nen who have no r e a l  ayprec ia t ion  of 

our i n s t i t u t i o n s  or  a l o t  wLose ideas  a r e  out of sccord with 

experience,  he i s  103%. ,170 follow Piorris,  Tor exaiiLple, Beans 

t i i sa s t e r ,  Sven t o  l i s t e n  t o  h i a  o f t en  would be extrerlely 

165. h e r l o  J . Pusey, Cherles Evam hughes ( 2  vo l s . ,  Lew Yori;, 
19511, 2:670-671. 

166, S. C. ilicXeynolCs t o  E. EL. Ilcuse, June 27 ,  1934., i n  t h e  
Youse Col lec t ion  a t  Yale Univers i ty .  



dan2;erous. ft167 Xinebeen yea r s  was a l o n ~  time t o  beer a 

grudge. 

'i'ne t imes  i n  wliich t h e  new P r e s i d e n t  assumed o i ' f i ce  were 

t roub led  ones.  Therefore t h e  J u s t i c e  f e l t :  t r i t %  no tirfie f o r  

t h e o r i s t s  who T ~ l a n t  t o  t r y  ou t  new p lans  of g o v e r n l ~ e n t . ~  168 :le 

a l s o  confessed f e a r s  l c s t  S u s t i c e s  Brzndeis arld Cardozo r i g h t  

have an inf luer ice  on t h e  P re s iden t :  i tMso he w i l l  f a l l  i n t o  

t h e  d i t c h  i f  he p e r n i t s  himself  t o  5e in f luenced  by such men 

a s  t h e  two Yebrews vho are on our bench. The l t ,s t  one ap- 

po in t ed ,  i f  ? o s s l S l e ,  !.s more dangerous t han  t h e  f i r s t . ~ ~ ~ ~ 9  

One of J u s t i c e  &Aegnolds K a s h v i l l e  T r i e r ~ d s ,  who ex- 

p r e s s l y  wished h i s  name wi thhe ld ,  had a l o c a l  f r i e n d  i n  t u r n  

who was an a r a e n t  admirer  of J u s t i c e  Cardozots .  Gne day ,  

s h o r t l y  a f t e r  t h e  New Yorker had been e l eva t ed  t o  t h e  3uprei:le 

Court ,  t h e  nevi 5 u s t i c e  ' s adniirer r a n  i n t o  J u s t i c e  idcAeynolds 

and as-red hiinwhat he ti;ou&t of h i s  nev; b ro ther .  J u s t i c e  

EIc2eynoliis t ; .a~isfixed h i s  i n t e r l o c u t o r  wit11 an i c y  s t a r e  and 

He had Deer1 opposed t o  the e,&ointi i lent  of J u s ~ i c e  dran- 

deis . l7 '  "The cantankerous backelor  froxi Tennessee f e l t  i n  h i s  

bones that Brandels was underiaining ti= c o u r t .  ILL a d d i t i o n  he 

tras b i t t e r l y  anti-3e;r;itic and dec l ined  illany i n v i t a t i o n s  t o  

167.  J .  C. ZIckieynoliis t o  E. 1:. I-louse, January  30, 1933, i n  t h e  
Eou,e Collixction a t  Yale Un ive r s i t y .  

168.  - I b i d .  Coxyare t ? i s  t o  :?is inany s-catel9ents slioviing hos- 
t i l i t y  t o  t h e o r e t i c a l  arguments, meue throughout . I s  work 
on t h e  bench. 

169. I b i d .  - 
170. Mason, Brandeis ,  465. 
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avoid meeting 3randeis s o c i a l l y . .  .. "171 Tus t i ce  3randeis ,  

172 f o r  his gt ; r t ,  knew t h a t  J us cice T'icXeynolds had no use f o r  him. 

It would be to6  i ' z c i . 1 ~  t o  a t t r i b u t e  a l l  L . i s  harshnt-sa 

i n  the  2 u s t i c e T s  c h a ~ a c t e r  t o  the  f a c t  t C .  t ne never laarried. 

3 us Lices Cardozo and i,,urph;y were bacilelors, ye t  ht:d sunny d i s -  

pos i t ions .  

For  one trLing, the  2 u s t i c e  could not  g e t  over t h e  death 

of his young sweetheart ,  tiill Xi la  P tarson .  dhe vas an un- 

usual ly  good looking g i r l  with v i v i 6  brown eyes, a s u b t l e  

s u i l e ,  a  pointed nose, an5 c u r l y  brov,ii h a i r .  173 

K i l l  E l l a ,  t he  daugL%er 01' a Presbyter ian  d n i s t e r ,  was 

f r o u  Louisiana,  L l i ~ s o u r i ,  2 sleepy rf ver town, vdhich a l d o s t  

seeas  t o  have been uut L e r e  t o  S i t  a b luepr in t  l a i d  down by 

l.iarir Twain. She graduated f r o n  t h e  Louisiana publ ic  schools  

and then went t o  :!ard deimin:~ry i n  Uashvi l le  i n  t h e  f a l l  of 

12378, graduating f r o n  t h e r e  i n  1879. She re-entered Yard t h a t  

same f a l l  f o r  a  post-graduate course,  s t ay ing  i n  l~ iashv i l l e  up 

t o  t h e  spr ing  of 1880. I n  1372, r e tu rn ing  f r o n  a  v r s i t  i n  

Eentdcky, she suf fered  an a t t a  4; of typhoid fever  f r o m  viliiich 

she never completely recovered. I n  1G84 she cont rac ted  a  bad 

case of t y p h o i ~  pnemonfa vd~ich s e n t  her t r a v e l l i n g  t o  nor thern  

h e a l t h  r e s o r t s  and t o  Texas. She died i n  1885 a t  the  age of 

o~ l i t t l e  l e s s  than twenty-four. 174 

171.  Yusey, Hughes, 2:070 .  
172, pwlason, Brandeis, 537. 
173. 'l'hree photographs uonated t o  t h e  Cirraberland P r e s b y t ~ r i a n  

Church by 3 u s t i c e  biciiqmolhs. 
174. Louisiana S ournal ,  3eptel.iber 24, 1685. 



The g i r l  s:as e x t r e ~ i e l y  b e l l - l i k e d  i n  he r  ho~ile town. 

~ e v e r a l  women ca l l ed  t l i e i r  ,~aug.kters  a f t e r  h e r ,  and no the r s  i n  

geue ra l  used t o  hold hbr up a s  an example t o  t h e i r  daughters .  

She played the  organ i n  her  f a t i i e r ' s  church, alld gave p r i v a t e  

~ i u s i c  l e s s o n s ,  175 

ChaL.,2 Clarl;, tvho liad ueen a s c , ~ o o l  t e a c i ~ b r ,  and who, a t  

t h e  t i u e  of E . i i l l  E l l a ' s  death i t a s  doing ne.c,spayt;r wcrk, wrote 

i n  t h e  P ike  County Pos t  a f t e r  siie diea:  r'l,e have uown E l l a  

Pearson wel l  f o r  t e n  years ,  a s  f r i e n d  aud ~ u p i . 1 .  N01le ever was 

illore f a i t h f u l  or p l easan t  i n  a l l  tile r e l a t i o n s  of l i f e .  kier 

mind %;as c l e a r  a s  c y r s t a l ,  h e r  h e a r t  wzs p u r e  2s t h e  v i r g i n  

snow, and phys ica l ly  she vjas g r a c e f u l  and beau t i fu l . .  . . , J 7 6  

The young a t t o r n e y  a t tended  he r  f u n e r a l  i n  t h e  Cumberland 

P resby te r i an  Cliurch, whose pas to r  her  f  a t h a  was. Tl~roughout 

h i s  l i f e  t h e  J u s t i c e  s l ipped  unos ten ta t ious ly  i n t o  Louis iana ,  

s topping a t  D r .  Donsld P e a r s o n f s ,  one of tine g i r l ' s  b r o t , - ~ ~ _ r s .  

en such occasions he would v i s i t  her  grave.  177 Z i s  f r i e n d s  i n  

Uashv i l l e  never kmew t h e  surpose of his t r i g s  'to TXssouri,  but 

ventured a nuulber of guesses .  178 

i i f t e r  his r e t i r e m n t ,  i n  191 2 t o  be p r e c i s e ,  he des i red  

t o  present  t h e  Cwbarland P resby te r i an  Church w i t h  a  memorial 

s l a b  t o  i i i i l l  E l l a  and hi;r pa ren t s .  X i t h  h i s  usual  p r e c i s i o n  he 

175. Interview w i t h  L i r .  F. C ,  5 t i c h t e r  and 11-ayor i h l e y ,  
Louis iana,  T.iissouri, bugust  18 ,  1949. 

176. de2ri.n-ced - i n  the Louisiana 3 ourna l ,  October 1, 1885. 
177. ini;orview with 63r. F. C .  S t i c h t e r  and jAayor f ialey,  . . 

Louisiaua,  clugust 18 ,  1949. 
178. Intervieai; v ~ i t l ~  &. C, 6. lViallace,  T.;ay 24, 1948. 
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r a t ; ,  -r unusual i d c z s  011 t h e  s u b t e c t  of z1.e cho ice  of a imte .  

I n  R :)iece r,rttten for t,,e LTandsr'uiltv C b j e r v e r ,  and t n t i t l e d  

1:;rica s : i r i s - toc r scy ,  " 183 tl-is i s  t o  he Pound: 

311.. .!.lie s t u d e a t - e d i t o r  a l s o  he& i d e a s  or, t h e  subject of ~zting 

133. Jee C ~ , ~ p t i ; r  I., n o t e  1 3 5 .  
1di+. -ia~lderbilt L bservzr 2 iipril, l863, Italics in t h e  o r i g i n a l .  





a l l  schools  must be open t o  both  s e x e s ;  w e n  
; ;ale and. Se~ilale p u g i l s  rllust r ead  t h e  sa.ue 
G r e e ~  a u t h o r s ,  p lead a t  t h e  saLle I ~ o o t  Court 
ba r ,  an6 t r i s i  t h e  f l e s h  f r o u  t h e  sarrie caaaver .  
It i s  nard  enough. a s  i t  i s  t o  .iet ti-e aveyage 
c o l l e g e  s t u d e n t  t o  a t t e n d  t o  .tiis ~$~i:ii;, t a d  no t  
t o  be c o n s t a n t l y  on Liie ~ 8 t c k .  f o r  soille f a i r  one,  
They a l r e ~ d y  f i n d  a c i~aace  t o  s e e  t o o   any f o r  
x h e i r  otvn zood.  >#'hat w i l l  becorile of t n e u  i f  
t hey  must be d a i l y  a s s 3 c i a t e d  i n  t h e  c lassroom 
w i t h  such bewitc _in:; c r e c t u r e s ?  Probhbly i t  w i l l  
be s i l ~ b e s t t d  t h a t  on c l o s e r  ncquaintarlce of t ~ e  
class-rooin these ar lgel ic  i n d i v i d u a l s  w i l l  n o t  
appear  s o  c l ~ o r a i i ~ ~ g ,  iiiiiich hue suppose must be ad- 
i u i t t ed ,  p a i n f u l  : s it i s  t o  us t o  t h i n k  so .  ' ' ldb 

It i s  :aost i n t e r e s t i n g  t o  n o t i c e  t h a t  h i s  i d e a s  on t h e  

s u b j e c t  of the educa t ion  of women had n o t  changed s u b s t a n t i a l l y  

dur ing  a  per iod  of about  s i x  decades.  I n  t h e  course  of h i s  

: l a q  a c t s  o r  g e n e r o s i t y  towards t h e  Lentucky orphanage, he haG 

occas ion  t o  corIment on t h e  g e n e r a l  a i m  of female  educa t ion ,  a s  

he saw thein: 

"'Of cc~u;.se, I know l i t t l e  o r  almost  no th ing  
of women. d u t  i t  s e e m  t o  me t h e y  a r e  h e r e  f o r  
a g r e a t  LC sp l end id  p7xrL)ose, and cha t  y r .  school  
sliould h e l p  the, accoiilplish i t ,  ~ ' ~ 8 7  

FPIf o m  wown can be k e p t  f i n e ,  t hey  w i l l  do 
:riuch t o  imke our f u t u r e  s u c c e s s f u l .  Tney i iust  r e -  
i l l a h  woigen, h o ~ ~ e v e r  and n o t  become s e e d e r s  of 
n o t o r i e t y  a s  id ca t ion  inen o r  l g l a m u r  g i r l s .  ' ht  
l e a s t  L i a t s  dy  i i u ~ b i e  v iew.  P ine  woinen a r e  t h e  - 
f i r ias t  t h i n r s  on & h i s  e a r t h ;  but  tiley must be r e a l  
w o ~ ~ e n .  "188 

i2iese l a r g e r  alms,  he f e l t  s;iould be  t r a n s l a t e d  i n  t e r m  

of t h e  s p e c i f i c  i n s t r u c t i o n  t o  be i q a r t e d ,  I n  t h i s  r e g a r d  t h e  

- 
l \ > b .  'Vanderbil t  Observer,  A p r i l ,  1883. 
187.  2 . C .  LicXeynolrls t o  5, C.  R i l e y ,  G uly 7 ,  191+2, a t  L i d m y ,  

E k i t  ucky . 
l d k .  J . e. ~.ic:ieynolcis t o  Lewis P i p o r ,  ;mrcrL 11, 1946, a t  

lZ.dway, Kent u c ~ y  . T t a l i  c s  i n  t h e  o r i g i h a l  . 



li m s t i c e l s  n in6  focussed on t h e  so-cal led lTpi .act ical i f  a s p e c t s  

of l i f e  : 

"In Lay view, a l l  of your g i r l s  should so f a r  - 
a s  p o s s i b l e ,  be so  i n s t r ~ c t e d  as  t o  enable  them 
co become good 1, ives  and mothers. h n d  t h i s ,  of 
cowse,  ~ e ~ u i ~ e s  much, verx  much. . . . 3very g i r l  
should l z a r n  how t o  sew, cook, ca re  f o r  babies  
and g e n e r a l l y  t o  run a h3usehold. 3ome elemen- 
t a r y  l e a r n i n a  i s  necessary f o r  tiiis 8s should be 
thorough. t d ~ g  

PfStve been wondering what success  a t t e n d s  
t h e  e f f o r t s  of your School t o  t each  p e n ~ a n s h i p .  
I n  ny view g i r l  should be taught  t o  w r i t e  
u e l l  v v i t k i  her own hand, - 

TfAlso every one of tiiem should l e a r n  how t o  - 
use a typewr i t e r ,  It has becorne h igkly  i u p o r t a n t  
t o  :,now t o  use and how t o  tai;e c a r e  of tiiis ill- 

s tr  u u m t  . t'l9O 

pulcl i r i tude.  H e  l i k e d  t c  t ake  out p r e t t y  g i r l s  and p lace  tl-ie~u 

pracXccing law i n  J , s h v i l l e  a e  \!as seen out s i i t i l  a  IJiss mown, 

an a c t ~ r e s s  ~ v i t n  toe  i3oyle Stock Caipzu~y which used t o  p lay  t h e  

lie ;"zequently presented l a d i e s  w i t h  candy and f l o ~ e r s . ~ i k  

Aiaong. o t h e r s  he v.ent out -~?li-t;h an e x t r e f ~ e l y  good looking 

i-~~irl by tile nar1;e of L i t t g .  Gnce one of h i s  bes t  f r i e n d s  r an  U - 

- 
189. S .  C. IlcReynolds t o  3. C. R i l e y ,  July 5 ,  l.9L2, 3 t  I5dv:ay, 

Xeritucky-, I t a l i c s  i n  t h e  o r i g i n a l .  
190.  J. C ,  :Lc-teynoli;s to E. C .  X l e y ,  J anu:,ry- 21), 194.5 , a t  

;,Ldtiiay, tentuct:y , i t s l i c  s  i n  t h e  orriginal . 
191 ,  Xn!,erviev, .cjitiz Ik. A. T. Levine,  ihicshville, iLag 20,  1948. 
192.  InLerview v;ith L k .  C .  3. + , i a l l ~ ~ c e ,  Nashv i l l e ,  Thy 24 ,  1948. 
193. I n t e r v i e v  t i t h  J u d g e  2 a-,~es 5 .  bJewman, i l j ~ s l i v i l l e ,  ::ay 27,  

l94d.  
l c ) L + .  In ,ervieii T . U ~  Lil k. A, 'T. Leviue, U S  s11ville, I :ay 20, 194.8. 
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i ~ t o  X iz ty  and h r p z r e n t s  wh i l e  s i g h t s e e i n g  i n  Canada. ','her1 

7-. t n e  t o p i c  of bile ~ ~ a s f l v i l l e  a t t o r n e y  cane ug, . , l t t y T s  &,~oth~:r  

i u t e r j ~ c t e d :  "ikiieynolGs amst d e c l a r e  iiis i n t e n t i o n s  ! ;;hen 

t h e  s ' c o r j  c a ~ ~ ~ 6  aaci; t3 tlie obdect  of z n i s  exclaLLat ioi , ,  I t  r e -  

i ~ l i i . j d :  % L i ~ t y  and I pie unilersts*nd each othc-r." L,~,U;T ybars  

l a t e r l i e  left 6. nieetillg of t,m Bar l t s soc i a t i on  a  l i t t l e  before  

i t s  c ~ u c I u ~ i o f ~ ,  c;xl)laiiling t : ~ a t  he h,d t o  s e e  f X i t t : r  and t l ie  

l ~ i d a . ~  ?ne J u s t i c e l s  f'rlena who -*ela?;ed t d s  s t m y  bdieved 

t l i u t  tl-e J u s t i c e  gave ~ioi len much f r i e i lds l i i  but  no l ove .  1 4 5  

ht tne celeb;. 1 tior1 of Cllarlcellor X i rk l and f  s f o r t i e t h  

ar ln iversary  of'  is s e r v i c e s  t o  Va- iderbi l t ,  i n  1937, t h e  plat- 

L'OT_.L t a s  anen,;ed 112 r-2 se in i -c i rc le .  Gne of ? r randerb i l t f s  most 

popul  .r co-eds, Diuall Shore,  t han  a j u n i o r ,  sang a couple  of 

songs ' t v i  t h  sornei~, a t  of a  k i ck  i n  thein, whi le  stafiding i n  r r o n t  

01' t h e  J u s t i c e ,  and r a t k c r  c l o s e ,  s i n c e  tile p l a t fo rm ; , a s  o u i t e  

c~owded .  hfi;er she  had g o t  thrcugh siiith h e r  n u a b i r s  she took 

n e r  s e a t  n e x t  t o  iY.  S i l l  i 'usner, t h e  s e c ~ e t a r y  of t h e  A l u m i  

h ~ s s o c i a t i o n ,  DinsL rer,ar?ed: "1 c e r t a i n l y  wowed them today.  l7 

niT. Turriir as t~ed  her hou sne ~rne?~.  sl,e d i o ,  t c  which Ijinan r e -  

p l i e d  th;c t i le  G u s t i c e  had j u s t  i n v i t e 6  h e r  t c  hsve Aurldhy 

orsa, ; tast  a t  rlis apartx,isnt i n  ; ,asi i iagton.  196 

sdld y e t  he never  , iaL.ried.  ~ i h e n  dsded about A s  s t a t u s  of 

c e l i m c y ,  t h e  L u s t i c e  r e p l i e d  by t e l l i n g  a joke: 



as i  l i ~ e  61;s t ~ ~ r o s i ~ l ~  from a  ,Lyh .)r idge 
i r l to  a swai ip . i ,=ili le he I os l y i n g  Srone and riels- 
l e s s  hoyi:.ng f o ~  ~ ' i r s t  a i d ,  a k e e n  Iae , o r t e r  Pound 
i l i a  and i n s i s t e d  on i n t e r v i e w i n g  him, propounding 
illany questions about  Bow t h e  : ~ c c i d e n t  occu r r ed  
aild about  ilis l i f e  n i s t o r y ,  r eady  for an o ~ i t u a r y  
i f '  he s h o u l d  d i e  -- q u e s t i o n s  which i n  h i s  agony 
be Sound d i l ' i ' i cu l t  t o  arlsii~er. To t h e  l ~ s t  ques- 
t i o n  t h e  r e p o r t e r  askzed: ' a r e  you inarried'?" The 
illan r e - l i e d :  % o ,  t h i s  i s  t h e  wors t  t h i n g  t h a t  
eve r  ha i~pened t o  ~ l e  . rr197 

197. ';,uoted i n  Da i l i e l s ,  The ',:ilson E r a ,  1910-1917, 542- 



THE ANTI-TRUST LAWS 

J u s t i c e  MeReynoldst p o s i t i o n  involvi~ng cases i~ t h e  

a n t i - t r u s t  f i e l d  i s  of s p e c i a l  i n t e r e s t  t o  t h e  observer .  He 

had won h i s  spurs  and gained a  f i n e  r e p u t a t i o n  a s  a t r u s t -  

bus ter .  Now a  glanim a t  h i s  m e e t i ~ g  of similar problems from 

t h e  benoh seems i n  order.  

O f  course,  J u s t i c e  %cReymaolds e l e v a t f  on t o  the  bench 

was no t  t h e  only change which had occurred s ince  h i s  f i r s t  

brush w i t h  the t r u s t s .  Three th ings ,  i n  p a r t i c u l a r ,  had 

@haaged s i n c e  t h e  Tobacco Company days. 

F i r s t  of a l l ,  t h e  Court had t o  dea l  l e s s  with t h e  break- 

ing up of t h e  f T t r u s t s n  than it had previously.  The dramatic 

highpoint  ia t h i s  had been reaohed i n  United S t a t e s  v. Ameri- 
1 2 

oan Tobacco Cornpany and Standard Oil Company v, United S t a t e s .  

By t h e  time t h a t  United S t a t e s  v.  United S t a t e s  S t e e l  Corpora- 

tiotr3 reached t h e  Court, t h e  t r u s t b u s t i n g  z e a l  had l a r g e l y  sub- - 
s ided ,  and t h e  Court f a i l e d  t o  be impressed by t h e  p o t e n t i a l l y  

monopolist ic power of t h i s  g i a n t ,  

Another noteworthy f a c t o r  was t h e  expansion of means 

3 .  231 U. S. 417 (1920).  J u s t i c e  MoReynolds d i d  not  p a r t i c i -  
pa te  i n  t h i s  dec is ion .  



a v a i l a b l e  t o  t h e  government i n  dea l ing  with t h i s  genera l  prob- 

lem. I n  Mr. UcReynolds per iods with t h e  J u s t i c e  Department, 

t h e  two most important weapons were t h e  Sherman ~ c t 4  and, t o  

a l e s s e r  degree,  the Commodity Clause of the Hapburn A c t  .5 

During the p r e s i d e n t i a l  campaign of 1912, however, the  idea  of 

curbing big business was s o  popular t h a t  a l l  t h r e e  candidates  

as w e l l  as o the r  prominent l e a d e r s  i n  t h i s  na t ion  advocated 

s t rengthening  and innovat ing along these  l i n e s  by Means of leg- 

i ~ l a t i o n . ~  This r e s u l t e d  i n  t h e  passage by Pres iden t  Wilson's 

f i r s t  Congress of the  Federal  Trade Co~nmission ~ c t 7  and t h e  

Clayton Anti-Trust A C ~  .8 In connection with these  measures it 

i s  i n t e r e s t i n g  t o  no te  t h a t  on t h e  whole J u s t i c e  HcReynolds 

was much more i n c l i n e d  t o  r u l e  f o r  the  government under t h e  

f a m i l i a r  Sherman Act, and not  over ly  prone t o  broaden t h e  

scope of P res iden t  Wilsonts  two p ieces  of l e g i s l a t i o n .  

The third important new f a c t o r  was t h e  emergence, o r ,  i n  

some i n s t a n c e s ,  the m u l t i p l i c a t i o n ,  of new devices used by 

business ,  During t h e  ' twent ies  holding companies increased  i n  

number. Also, t h e  r e s a l e  p r i c e  maintenance agreement and t h e  

open-competition plans came up f o r  cons idera t ion  by the  Court. 

26 S t a t .  209 ( 1 8 9 0 ) .  
34 S t a t .  58L (1906). 
Thomas C. -  lai is deli, Jr., The Federal  Trade Conmission: An 
Experiment i n  the  Control of Business (New York, l932), 
1-13; A.M. Tol lefson,  J u d i c i a l  Review of t h e  Decis ions of 
t h e  Federal  Trade Commission, 4- WZS. I,. RBY, 257, 2 6 0 - 2 r  
f1927) 
38 S t a t .  717 (1914).  
38 S t a t .  730 (1914).  



Like a l l  personsfaced with t h e  t a s k  of so lv ing  a  eom- 

p l e x  i n t e l l e e t u a l  problem, A&. J u s t i c e  McReynolds approached 

a11 of t h i s  with the a i d  of a mental framework, from which 

t h e r e  were occasional  devia t ioas .  What, then ,  were the  com- 

ponent p a r t s  of t h i s  framework? 

F i r s t  of a l l ,  t h e r e  was a d i s l i k e  for r e g u l a t i o n  corn- 

BOB t o  t h e  whig-type of conservat ive,  These people were, i n  

genera l ,  oonseiously o r  u c o n s c i o u s l y  inf luenced by David 

Ricardo and t h e  Manchester School of eoonomics, They bel ieved 

t h a t  i n  the b e s t  i n t e r e s t  of t h e  n a t i o n  and t h e  world t h e  

eoonomy should remain unregulated i n  o rde r  t h a t  a l l  might bet- 

t e r  enjoy t h e  b e n e f i t s  of the i n t e r p l a y  of "na tura l  f  oroes .* 
J u s t i c e  McRey~olds evinced a d i s l i k e  of eoonomie r e g u l a t i o n ,  

whether e f fec tua ted  by t h e  government or  by p r i v a t e  g i a n t s .  

Sesondly, t h e r e  was t h e  aforementioned tendency t o  r u l e  

a g a i n s t  t h e  Federa l  Trade Commission. This perhaps should not  

be explained e n t i r e l y  on t h e  grounds of oppos i t ion  t o  i ~ o v a -  

t i o n .  The Federa l  Trade Commission i s  an admin i s t r a t ive  f a c t -  

f ind ing  body, and the  amount of weight t h a t  should be aworded 

t o  i t s  f i n d i n g s ,  and i ts  econondc philosophy i n  i n t e r p r e t i n g  

t h e s e  f ind ings ,  i s  an i n t e r e s t i n g  quest ion of power r e l a t i o n -  

ships between t h e  a&in i s t r a%ion  and t h e  cour ts .  

Las t ly ,  a s  i n  o t h e r  f i e l d s ,  t h e  J u s t i c e  had a  d e c i b d  

tendency towards f ormalinrm, This i s  important i n  ins t ances  

where an organiza t ion  m y  appear innocuous, or where, con- 

ve r se ly ,  an organiza t ion  may on i t s  f aoe look formidable, but 

no t  operate  an t i - soo ia l ly .  



I. Regulation, or  the  Lack of It. 

It s e e m  repugnant t o  reason t h a t  the  e n t i r e  a n t i - t r u s t  

movement used t o  be c a l l e d  a form of radica l i sm,  This oonten- 

t i o n  cannot s tand  up a g a i ~ s t  the  a e t u a l  happenings of r e a e n t  

h i s t o r y ,  which show t h a t  both t h e  extreme l e f t  and t h e  extreme 

r i g h t  advance programs i n  which t h e  c o n t r o l  of t h e  mans of 

production is highly  oen t ra l i zed .  The more moderate groups 

usua l ly  d e s i r e  t o  s e e  that no group, pub l i e  o r  p r i v a t e ,  aa- 

q u i r e s  too  muoh r egu la to ry  power. The Sheraan A c t ,  and sub- 

sequent l e g i s l a t i o n ,  a r e  e f f o r t s  toward minimizing the  poten- 

t i a l  impaet of business as  a systegl of power, 

It seems q u i t e  p l a u s i b l e  t h a t  one who aoquired lame a s  

a vigorous prosecutor  of t r u s t s  should also be a conse r i a t ive .  

It i s  equal ly  understandable t h a t  t h i s  person opposed economic 

regu la t ion  by government. This type of th inking  resembles 

Herbert  Spenoer ts  thought,  and i f  followed l o g i a a l l y  would 

l ead  towards anara6hism; i n  practice, though, J u s t i c e  

MaReynolds p re fe r red  a conservat ive *night watchmann type  of 

government, 

The underlying idea  of Bllr, J u s t i c e  McXeynolds, i n s o f a r  

a s  he was a f r i e n d  of the  Sherman Act,  was t h e  niaeteenth-oen- 

t u r y  b e l i e f  t h a t  business ,  ab le  t o  c o ~ p e t e  f r e e l y ,  w i l l  operate  

a s  a s o o i a l l y  benef ic ient  f oree. He o w e  declared: 

9. For s i g n a l  exoeptions,  i . e ,  t h e o r i e s  of the l e f t  advocating 
desentral ism,  notably  Anarohism, Anaraho-Syndicalism, and 
Guild Socialism, see chapters  I V  and V i n  C. E. M. Joad,  
In t roduct ion  t o  Modern P o l i t i o a l  Theory (Oxford, 1924) . 



'$The Sherman Act was inQended t o  seeure 
e q u a l i t y  of opportuni ty and t o  p r o t e c t  t h e  pub- 
l i c  aga ins t  e v i l s  commonly i n c i d e n t  t o  monoplies 
and those abnormal con t rac t s  and @ombinations 
which telebd d i r e c t l y  t o  suppress t h e  c o n f l i c t  f o r  
a d v a t a g e  oa l led  competition-the p lay  of con- 
tending f o r c e s  o r d i n a r i l y  engendered by an honest 
d e s i r e  f o r  ga in . .  . . "10 

H i s  approa~h t o  the Clayton and Federal  Trade Commis- 

s i o n  Aots was e s s e n t i a l l y  s i m i l a r .  He f e l t  t h a t :  

nThe g r e a t  purpose of both s t a t u t e s  was t o  
advance the  pub l i c  i n t e r e s t  by securing f a i r  
opportuni ty f o r  the  p lay  of the  oontendiag fo rces  
o r d i n a r i l y  engendered by an honest d e s i r e  f o r  
gain. And t o  t h i s  end it i s  e s s e n t i a l  tha t  those 
who adventure t h e i r  time, s k i l l  and c a p i t a l  should 
have l a r g e  freedom of a ~ t i o a  ia t he  c o ~ d u c t  of 
t h e i r  own a f f a i r s  ."ll 

Because of h i s  be l i e f  t h a t  f r e e  competition has s o o i a l  

u t i l i t y ,  he c o n s i s t e n t l y  opposed oa p r i n c i p l e  the  so-oal lea 

open-@ompetitiota plans,  and t h e  r e s a l e  p r i o e  maintenance 

agreements. Both of t h e s e  were aimed t o  a l a r g e  extent  a t  

pr ice- f ix ing  . 
The open-oompetition p lan  was devised by t r a d e  assoeia-  

t i o n s .  These were defined a s  nvoluntary associations  om- 

posed of independent b u s i ~ e s s  f i r m s  engaged i n  e o m p e t i t i o ~  i n  

t h e  same indus t ry  o r  t r a d e  They comprise cornmeroe wi th in  

a s i n g l e  indus t ry ;  i n  f a c t ,  t hey  opera te  wi th in  a s i n g l e  l e v e l  

of an indus t ry  as e. g., one f o r  canners, one f o r  can manu- 

10. United S t a t e s  v. American O i l  Co., 262 U. S. 3 ,  388 
(1923 

11. Federal  Trade Commission v. S i a c l a i r  Co., 261 U. 5. 463, 
476 (1923).  

12.  Herman ~ l i ~ h a n t ,  Trade Associat ions and t h e  Law, 26 COL. 
L. KEV. 381 (1926).  
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f a c t u r e r s .  They cover the commodity market, a s  d is t inguished 

from t h e  p ro fess iona l  s o c i e t i e s . l 3  Some of t h e  most d i s t i a -  

quished lawyers served as advisors  t o  these  a s soc ia t ions  and 

made a  g r e a t  dea l  of money out of i tb14  The a s s o c i a t i o n s t  

a c t i v i t i e s  ranged from innoeent exchange of information t o  

a t tempts  a t  p r i ce - f ix ing  o r  r e s t r i c t i o n s  on output.15 The 

l a t t e r  funct ions  a r e  i l l e g a l  under t h e  Sherman Act a s  an a t -  

tempt t o  ae@omplish what t h e  Act denied t o  t h e  t r u s t s .  

From t h e  very beginning, t h e  cour ts  i n  genera l ,  and 

J u s t i o e  McBeynolds i n  p a r t i c u l a r ,  looked with a  g r e a t  d e a l  of 

suspioion orr t h e  a c t i v i t i e s  of the t r a d e  assoc ia t ions ,  o t h e r  

than those which coafined themselves t o  innocent exchange of 

information, "Gary dinnersR and o the r  ge t - togethers  were not  

n e c e s s a r i l y  purely s o c i a l  matters .  Af ter  the Tobacco and 

Standard O i l  dea i s ioas  t h e  Cour t t s  po l i cy  i n  regard  t o  out-  

r i g h t  mergers beoarne quite  l i be ra l " . . . a s  compared with t h e  

undefined, but r a t h e r  s t r i c t  and narrow a t t i t u d e  which they  

have tended t o  t a k e  toward loose  agreements o r  understandings 

among competitors. .  . ."l6 I n  accord with t h i s  new emphasis, 

J u s t i c e  Clarke,  two years  before Mr. J u s t i c e  McReynolds f i r s t  

spoke h i s  view, on behalf of a  major i ty  of s i x ,  with J u s t i c e  

1 3  . Id. a t  382. - 
G i l b e r t  H. Montague, P r i c e  Fixing,  Lawful and Unlawful, 

62 AM, L. EP. 505.522 (1928).  
Emerson P. ~ a h m i d t ;  "me changing A t t i t u d e  of t h e  Supreme 

Court toward Monopoly, 1 2  IVIARQ. L. REV. 125,133 (1928).  
S o h  Diekinson, The Anti-Trust Laws and t h e  Sel f  Regula- 

t i o n  of ~ n d u s t r y ,  A. B. A. a. 600, 601 (1932). 



McReynolds on t h e  s i d e  of t h e  majori ty ,  abated t h e  open- 

competitior: a c t i v i t i e s  of t h e  hardwood m a n u i a ~ t u r e r s . ~ 7  On 

t h e  o t h e r  hand, t h e  Commerce Department under Herbert  Hoover 

f e l t  t h a t  t h e  t r a d e  a s s o c i a t i o n s  were t r y i n g  t o  conduct busi- 

ness  i n  a s c i e n t i f i c  and o r d e r l y  fashion,  and it expressed 

disapproval  of t h e  C o u r t t s  l a c k  of understanding, 1 8  

An open-oompetition plan,  according t o  J u s t i c e  McReynoldsv 

theory ,  need no t  have aimed a t  monopolizing an i n d u s t r y  i n  

o rde r  t o  be i l l e g a l ,  It would s u f f i c e  t h a t  t h e  t r a d e  associa-  

t iw  con t ro l  t h e  a c t i o n s  of i t s  ind iv idua l  members9to t h e  ex- 

t e n t  t h a t  they  would no longer be bona f i d e  oompetitors. 

This  would l e a d  t b  opera t ions  from an unusual vantage poin t ,  

"with widely separated and unorganized customers n e c e s s a r i l y  

ignorant  of the t r u e  condi t ions. .  . . n19 
As  an example, J u s t i c e  ivmteynolds, for a unanimous Court, 

s t ruck  down t h e  agreements p r e v a i l i n g  i n  t h e  l i n s e e d  o i l  in-  

dustry.  A l a r g e  number of manufacturers and d i s t r i b u t o r s  of 

t h i s  commodity, t h e  supply of which was l i m i t e d ,  and  who had 

been competi tors  loca ted  a t  widely separa te  p o i n t s ,  suddenly 

became p a r t i e s  t o  an agreement which s e r i o u s l y  impeded t h e i r  

freedom as ind iv idua l  u n i t s .  According t o  t h e  Court: 

? 'A l l  subjeoted themselves t o  an a u t o c r a t i o  
Bureau [The Armstrong Bureau of Belated I n d u s t r i e s ,  
Chicago], which became organizer  and genera l  manager, 
paid i t  l a r g e  f e e s  and deposi ted funds t o  i n s u r e  

17. American Column Lumber Co, v. United S t a t e s ,  237 U S 
337 (1921) 

1 8 , - 0 i l b e r t  B, Montague, Anti-Trust Laws and t h e  Federa l  
Trade Commission, 1914-1927, 27 COL, L. REV. 650, 665 
(1927) 6 

19;  u n i t e d  S t a t e s  v. American O i l  Co., 262 U. 3, 371, 390 
(1923) 



t h e i r  obedienoe. Eaoh subscr iber  agreed t o  fu r -  
n i s h  a sehedule of p r i c e s  and terms and adhere 
thereto--ugless  more onerous ones were obtained-- 
u n t i l  prepared t o  give immediate n o t i c e  of depar- 
t u r e  therefrom f o r  r e l a y  by t h e  Bureau, Eaeh 
a l s o  agreed, under penal ty  of f i n e ,  t o  a t t e n d  a 
monthly meeting and r e p o r t  upon mat ters  of in-  
t e r e s t  t o  be t h e r e  discussed;  t o  comply w i t h  a l l  
reasonable requirements of t h e  Bureau; and t o  
divulge ho s e e r e t s  .n20 

The Court, through J u s t i c e  McReynolds, f e l t  it m e @ -  

essa ry  t o  speoi fy  t h e  l i m i t s  t o  which members of a s soo ia t ions  

eould go i n  r evea l ing  t h e  in t ima te  d e t a i l s  of t h e i r  opera- 

t i o n s  t o  t h e  group, But t h e  methods d i sc losed  above were 

*?not normal.n21 Taking not  only t h e  con t rac t ,  but a l s o  i t s  

opera t ion ,  i t  was t o  be considered as having a %eaessary 

tend en^^^^^ t o  r e s t r i c t  competit ion i n  i n t e r s t a t e  comueroe, 

t h i s  corilpetition being t h a t  * t o  which t h e  publ ie  has  long 

looked f o r  p ro tec t ion ,  n23 

'*The s i t u a t i o n  h e r e  questioned i s  wholly un- 
l i k e  an exchange where dea le r s  assemble and buy and 
s e l l  openly; and the ordinary p r a o t i c e  of r e p o r t i n g  
s t a t i s t i o s  t o  o o l l e c t o r s  s t o p s  far  shor t  of t h e  
p r a c t i c e  which defendants adopted, Their manifest  
purpose was t o  defeat  t h e  Sherman Act without sub- 
j ec t ing  themselves t o  i t s  p e n a l t i e s  ."24 

I n  o the r  words, i f  it was not  poss ib le  f o r  t h e  American 

Tobacco Company t o  i n t e g r a t e  a l l  of i ts  competitors i n t o  the  

same corpora te  s t r u c t u r e ,  it was not  poss ib le  t o  achieve a 

s i m i l a r  r e s u l t  by mans of an open-competition plan,  

20. I d ,  a t  389. 
21. I b i d .  
22. m. 
23. a. a t  390. 
24. I b i d .  



In  t h e  absence of an avowed attempt t o  e s t a b l i s h  a 

monopoly o r  express agreements t o  f i x  p r i c e s ,  the  Court 

looked25 a t  the  s i t u a t i o n  a s  a whole, and appl ied J u s t i c e  

rJlcReynoldsv c r i t e r i o n  of t h e  ?lnecessary tendencyn i n  order  

t o  pass  upon the  l e g a l i t y  of an open-competition plan. How- 

ever ,  what looked l i k e  a necessary tendency t o  some seemed a 

remote tendency t o  others .  In cases  where the  dec is ion  was 

bound t o  r e s t ,  a t  l e a s t  p a r t l y ,  on i n t a n g i b l e s ,  t h e  c o u r t s  

probably had t o  apply--most l i k e l y  without  knowing o r  ad- 

m i t t i n g  i t - - sub jec t ive  f a c t o r s  i n  reaching t h e i r  ve rd ic t .  

This was how t h e  Court, i n  a s ix- to- three  decis ion,  

without  overru l ing  t h e  l inseed  o i l  case,  ru led  on behalf of 

t h e  maple f l o o r i n g  and cement manufacturers a s soc ia t ions ,  

over t h e  d i s s e n t  of t h e  author  of t h e  o i l  case opinion, and 

t h e  separa te  d i s s e n t  of Chief J u s t i c e  Taf t  and J u s t i c e  

Sanford,  The case is  p a r t i c u l a r l y  i n t e r e s t i n g  because of t h e  

sub jec t ive  f a c t o r  i n  J u s t i c e  Mclieynoldsf peppery d i s sen t .  

J u s t i c e  Stone, looking a t  the  t r a d e  a s s o c i a t i o n  opera- 

t i n g  among t h e  maple f l o o r i n g  producers,  l e d  t h e  major i ty  of 

t h e  Court which had "turned economist. u26 The p l a i n t i f  i s ,  

he found, d i d  nothing more then disseminate information a s  t o  

oos t ,  and s t a t i s t i c s  on the  amount of production and l e v e l  of 

f r e i g h t  r a t e s ,  They a l s o  held meehings a t  s t a t e d  per iods  a t  

25. Eaple Flooring Mfrs. Asso. v.  United S t a t e s ,  268 U.S. 563 
( l 9 2 5 ) ,  Cernent Mfrs. P r o t e c t i v e  Asso. v .  un i t ed  s t a t e s , -  
268 U. S. 588 419251, w - 

26. Emerson P. Schmidt, The Changing A t t i t u d e  of t h e  Supreme 
Court toward Monopoly, 1 2  W Q ,  L, REV, 125,137 (1928) .  
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which t r a d e  p o l i c i e s  and methods were discussed,  The evi -  

dence showed no i n t e n t i o n  t o  c r e a t e  a monopoly, t o  f i x  

p r i c e s ,  t o  cont ro l  t h e  volume of production, or  t o  exe rc i se  

any r e s t r a i n t  upon i n t e r s t a t e  commerce. Adopting t h e  view 

of t h e  Commrce Department under W. Hoover, t h e  major i ty  

t h e r e f o r e  concluded t h q t  i n  t h i s  ind iv idua l  case,  a s  pre- 

sented by t h e  record and t h e  surrounding f a c t s ,  27 t h e  open- 

competit ion plan was wi th in  the law. Dis t inguish ing  t h e  l i n -  

seed o i l  case ,  28 J u s t i c e  Stone conoluded t h a t  t h e  plan i n  

t h e  p r i n c i p a l  case tended toward a  more r a t i o n a l  conduct of 

business .  I t s  i n c i d e n t a l  e f f e c t  nmay be t o  s t a b i l i z e  

p r i c e s  or  limit production through a b e t t e r  understanding of 

economic laws... .  f129 But t h i s  need not  "be deemed a  r e s t r a i n t  

of oommerce o r  i f  s o  it cannot f!,, Be s a i d  t o  be an unreason- 

a b l e  r e s t r a i n t ,  o r  i n  any respec t  unlawful. n30 A t  worst ,  t h e  

tendency was f e l t  t o  be remote. 

By way of c o n t r a s t ,  J u s t i c e  PiIcReynolds, looking a t  t h e  

same record,  was no t  a t  a l l  su re  t h a t  the  p lan  was as harm- 

l e s s  a s  it appearea t o  t h e  majori ty .  He suspected t h a t  these  

"causes d i sc lose  c a r e f u l l y  developed plans t o  cut  down normal 

competit ion i n  i n t e r s t a t e  t r a d e  and commerce.... ff31 He found 

t h a t  f o r  a  long t ime it had heen t h e  plan of the a p p e l l a n t s  

27. %pie Flooring Mfrs. Asso, v .  United S t a t e s ,  268 U. S. 
563, 579 (1925) 

28, I d .  a t  586. 
29. Id. a t  584. 
30. Id, a t  582. 
1 .  , a t  587. 



t o  impede t h i s  competition, and t h a t  f o r  t h i s  reason they 

"have adopted various expedients through whioh they evident- 

l y  hoped t o  defeat  the  pol icy  of the  law Without subject ing 

themselves t o  punishment. n32 

The r e a l l y  i n t e r e s t i ng  pa r t  of the  d i ssen t ,  however, 

consisted of Mr, Just ice,  McRsynolds9 understanding of the  more 

in tangible  p a r t  of the  problem, It was a t  t he  point  where he 

had t o  gauge the  p rac t i ca l  e f f e c t  of the  plan t h a t  he expressed 

some noteworthy views on the  nature of human nature when in- 

volved i n  t he  s t ruggle  of t he  market place, Speaking on the  

e f f e c t s  of these  "def in i te  and unusual ,,. agreements ~ 3 3  among 

the  maple f l o o r  and cement people, he said: 

"It seems t o  me t h a t  ordinary knowledge of 
human nature and of the impelling force of greed 
ought t o  permit no ser ious  doubt concerning t h e  
ul t imate outcome of the  arrangements, We may con- 
f i den t ly  expect the  destruotion of t h a t  kind of 
competition long r e l i e d  upon by the  public f o r  
establishment of f a i r  p r ices ,  and t o  preserve, 
whioh the  Anti-Trust A c t  was passed.w 

QI.ous p ro tes ta t ions  and smug preambles but 
i a t e n s i f y  d i s t r u s t  when men a re  found busy with 
sohemes t o  enrioh themselves through o i rcuven-  
t ions ,  And the  government ought not t o  be re- 
quired supinely t o  await the  f i n a l  destruotion of 
competitive oonditiona before demanding r e l i e f  
through the courts .  The s t a t u t e  supplies  means 
f o r  prevention. A r t  u l  ges tures  should not hinder 
t h e i r  app l ica t ion  . ~ 3  f 
Mr. Hoover, on the  other  hand, ha i led  t h e  majority 

opinions i n  these two cases as a grea t  progressive step.35 

2, I d ,  a t  587. 
333, I i j i d .  
34.. mxi. 
35. ' m d e r t  H. Montague, Anti-Trust Laws and the  Federal Trade 

Commis~ion, 1914-1927, 2'/ COL L . REV. 650 , ' 665 ( 1927 1 





Reversing a dec is ion  by Judge ~ a r k e r , 3 '  Chief J u s t i c e  

Hughes maintained t h a t  t h e  s e l l i n g  agency was no t  i n  v io la-  

t i o n  of t h e  Sherman Act because t h e  e l fminat ion  of competi- 

t i o n  amongst t h e  producers was not  r e a l l y  a r e s t r a i n t  of 

t r a d e ,  o r  a t  l e a s t  not  an unreasonable one. It was much 

r a t h e r  a r a t i o n a l i z a t i o n  of oompetition favorable  t o  both t h e  

consumer and t h e  producer. 

This was a somewhat s t a r t l i n g  decis ion.  With the  bene- 

f i t  of h inds ight  i t  i s  easy t o  see  t h a t  t h i s  very "horse aad 

buggyn Court a o t u a l l y  ant ic ipa ted39 one of t h e  New Deal ' s  

panaoeas. The Nat ional  I n d u s t r i a l  Recovery Act no doubt was 

p a r t  of t h e  t r e n d  of t h e  times. 

This t rend  of t h e  t imes makes t h e  d i s t i n c t i o n  between 

t h e  major i ty  and the  Parker-MoReynolds t h e 0 r y 4 ~  worthy of 

no t i ce .  Both Chief J u s t i s e  Hughes a d  Judge Parker  pa id  at-  

t e n t i o n  t o  a l l  t h e  sooio-eeonomic f a o t o r s  surrounding the  

case. Only t h e  former l e t  these  f a c t o r s  in f luence  i t s  out- 

aome,4l whereas tile l a t t e r ,  r e j e c t i n g  them, adhered t o  what 

was presurned t o  be t h e  l e t t e r  of t h e  law. 

The Parker-McReynolds p o s i t i o n  followed t h e  Maple and 

Cement d i s s e n t  i n  t h a t  i t  reaff i rmed t h e  necessary tendency 

-I 

38. 1 F. Supp. 339 (W. D. Va. 1932).  
39. nCurrent p ress  r e p o r t s  show a widespread i n t e r e s t  i n  t h e  

dec i s ion  and it may be expeoted t o  be followed by s i m i l a r  
e f f o r t s  i~ the same and other  l i u e s  of business  endeavor. 
The dec is ion  appears t o  be i n  tune with t h e  t imes. .  .? 
Mote and Comment, 12  ORE. L. KEV. 340i 343 (1933).  

40. J u s t i a e  McReynoldsl d i s s e n t  m r e l y  s t a t e d  t h a t  i n  h i s  
opinion Judge Parker was c o r r e c t  and t h a t  t h e  decree of 
t h e  D i s t r i c t  Court should be affirmed. 

41. ", , . , t h e  soc io logica l  school  of jurisprudence ,my well  
po in t  t o  another triumph.. .nNote, 19 VA.L.mP* 851,852 
(1933) 



toward monopoly inherent  i n  s i m i l a r  p r a c t i c e s .  42 It followed 

another  argument which J u s t i c e  McBeynolds usua l ly  l iked :  t h e  

g r e a t e r  power of a c t i o n  inc ludes  t h e  l e s s e r .  I f  t r a d e  asso- 

c i a t i o n s ,  w i t h  no express agreement among p a r t i e s  t o  f i x  

p r i c e s ,  but with a tendenoy poin t ing  i n  t h a t  d i r e c t i o n ,  could 

be 0 u t l a w e d , ~ 3  it had t o  be t r u e  a f o r t i o r i  t h a t  schemes by 

means of which competitors express ly  agreed t o  f i x  p r i c e s  

must f a l l . 4 4  

I f  Mr. J u s t i c e  McReynolds d i f f  s red  with NIT. Hoover on 

t h e  s o c i a l  u t i l i t y  of l a r g e - s ~ a l e  business i n t e g r a t i o n ,  one 

need no t  draw any f a c i l e  conclusion about the r e s p e c t i v e  

l i b e r a l i s m  o r  conservatism sf  t h e  two men. It simply means 

t h a t  l i b e r a l s  and conservat ives ,  both the  s e l f - s t y l e d  and t h e  

l a b e l e d  v a r i e t i e s ,  ape so  c o n s t i t u t e d  a s  t o  d i f f e r  i n  t h e i r  

t h e o r i e s  amongst themselves, It should not  be a t  a l l  as- 

tounding t h a t  on many occasions J u s t i o e s  Holmes and Brandeis 

were w i l l i n g  t o  go very f a r  i n  allowing business men t o  @om- 

bine i n  an organiza t ion  of t h e  market. This was e s p e c i a l l y  

t r u e  i n  cases dea l ing  wi th  the  r e s a l e  p r i c e  maintenanw agree- 

ment. 

This type of agreement is  a device used by manufaetur- 

e r s  of t r a d e  marked o r  branded products t o  prevent cu t - th roa t  

competit ion among t h e  d e a l e r s ,  i n  the  absence of f a i r  t r a d e  

42. 1 F. Supp, 339, 346-347 (We D. Va. 1932).  
43. United S t a t e s  v. American O i l  Co., 262 U. S .  371(1923). 
44, 1 a. Supp. 339, 346-347 (W. D. Tam 1932). 



laws such as the Miller-Tydings ~ c t  .45 To be more s p e c i f i c ,  

i t  I.. ,means, i n  t r a d e  p r a c t i c e ,  p r e a i s e l y  what i t  says,  t h e  

maintenance by a t r a d e r  of p r i c e s  named by him f o r  t h e  re- 

s a l e  of t h e  a r t i c l e s  he makes o r  i n  which he dea l s ,  however 

e f f  e a t e d . ~ ~ ~  

The r e l e v a n t  quest ion i n  cases  t e s t i n g  these  agree- 

ments i s  usual ly  not  t h e  i s s u e  of monopoly, but r a t h e r  t h e  

problem as t o  how much con t ro l  a producer can maintain over 

h i s  products once they have been a l i e n a t e d  through sa le .  

This quest ion i s  not  appl icable  t o  oon t rac t s  of agency,47 

where t h e  t i t l e  t o  t h e  product has  not  been extinguished and 

t h e  dea ler  a c t s  as t h e  p roducerys  a l t e r  ego, but only t o  sit- 

ua t ions  where ownership has  been t r a n s f e r r e d  through s a l e .  

From 1911 on t h e  Supreme Court f e l t 4 8  t h a t  it was a 

r e s t r i c t i o n  on i n t e r s t a t e  commerce f o r  manufacturers t o  e n t e r  

i n t o  w r i t t e n  con t rac t s  wi th  t h e i r  dea le r s  a s  t o  the  p r i c e  of 

f u t u r e  s a l e s .  And ever  s ince  l 9 l l  J u s t i c e  Holmes maintained 

t h a t  suoh agreements had a sound eoonomfe b a s i s ,  i n  t h a t  t h e  

publ ic  would s t and  t o  l o s e  by cut - throa t  competit ion,  and 

t h a t  subterfuges would be found anyway i n  order  t o  evade the  

new doct r ine .  &9 J u s t i a e  Brandeis even went s o  f a r  a s  t o  sug- 

46. Charles Wesley D u n ,  Resale  P r i c e  Maintenance, 32 YALE 
L. J. 676 (1923). 

47. Federal  Trade Commission v. C u r t i s  Co., 260 U. S .  568 
(1923) 

48. D r .  Miles Medical Go. v. John D. Park & Sons Co., 220 
U . 8 .  3k3 f l 9 l l ) .  

49. C f .  John Dickinsoa, The Anti-Trust Laws and Sel f  Regula- 
t i o n  of Indus t ry ,  18 A. B. A. J. 600 (1932).  



g e s t  t h a t  t h e  Congress enact f a i r - t r a d e  l e g i s l a t i o n  almost 

twenty years  before the passage of t h e  Miller-Tydings Act.50 

J u s t i c e  BBcReynolds' approach was somewhat d i f f e r e n t  . 
He was l e s s  concerned wi th  cons idera t ions  of s o c i a l  u t i l i t y  

and p r a c t i c a b i l i t y .  When it came t o  p r a c t i c e ,  howevey, he 

was a t  times able t o  reach  the same r e s u l t s  a s  J u s t i c e s  

Holmes and Brandeis when no con t rac t s  were involved. He f e l t  

t h a t ,  though t h e  channels of i n t e r s t a t e  commerce could not  be 

blocked t o  accommodate any i n t e r e s t s ,  pub l i c  or  p r i v a t e ,  a 

producer was f r e e  t o  t r a d e  on h i s  own terms with whomever he 

des i red ;  

"The purpose of the  Sherman Act i s  t o  p r o h i b i t  
monopolies, ~ o n t r a o t s ,  and combinations which prob- 
ab ly  would unduly i n t e r f e r e  wi th  t h e  f r e e  exe rc i se  
of t h e i r  r i g h t s  by those  engaged, o r  who wish t o  en- 
gage, i n  t r a d e  and commerce--in a word t o  preserve 
t h e  r i g h t  of freedom t o  t r ade .  I n  t h e  absence of 
any purpose t o  w e a t e  o r  maintain a monopoly, t h e  
a e t  does not r e s t r i c t  the long recognized r i g h t  of 
t r a d e r  o r  manufacturer engaged i n  an e n t i r e l y  p r i *  
v a t e  business ,  f r e e l y  t o  exe rc i se  h i s  own inde- 
pendent d i s c r e t i o n  a s  t o  p a r t i e s  with whom he w i l l  
dea l .  And, of course,  he may announce i n  advance 
t h e  circumstances under which he w i l l  r e f u s e  t o  s e l l  . , 2 5 1  

Thus, J u s t i c e  McReynolds maintained f o r  a unanimous 

Court t h a t  Colgate & Conpany could spec i fy  a t  which p r i c e  i t s  

customers had t o  buy Palmolive soap. Furthermore, i t  could 

spec i fy  a s  t o  the  minimum p r i c e  a t  which i t  wished c u s t o m r s  

50. See d i s sen t  i n  Boston S to re  of Chicago v. American 
Gramophone Co., 246 U. 3. 27 (1918). 

51. United S t a t e s  v. Colgate & Co., 250 U. S. 300, 307 (1919).  
This case came up under Sect ion  1 of t h e  Sherman Act. 



t o  r e s e l l .  Should customers f e e l  inc l ined  t o  c u t  p r i c e s  

lower than t h i s ,  Colgate & Company might choose t o  dea l  with 

them no longer ,  i n  which case  t h e  customerst business  might 

s t a n d  t o  s u f f e r  from no t  being ab le  t o  car ry  a l i n e  of pro- 

duc t s  which enjoyed much p r e s t i g e  with the  consuming publ ic .  

The soap company, J u s t i c e  McHeynolds bel ieved,  d e f i n i t e l y  had 

what was going t o  be c a l l e d  "the r i g h t  t o l r e f u s e  t o  s e l l T  .n52 

I n  t h e  absence of an at tempt  a t  monopolization, t h e  r e f u s a l  

t o  deal  with p r i c e - c u t t e r s  d id  not  c o n s t i t u t e  an u n f a i r  re -  

s t r a i n t  upon customerst freedom t o  engage i n  business,  ac- 

cording t o  J u s t i c e  McReynolds: 

Wnder t h e  circumstances d isc losed ,  c o n s t r a i n t  
upon the  freedom of merchants can only r e s u l t  from 
withholding t r ade  r e l a t i o n s  or th rea ten ing  so  t o  do. 
These, when a c t i n g  alone,  respondent nay assume or  
dec l ine  a t  p leasure ,  the re  being n e i t h e r  monopoly 
hor at tempt  t o  monopolize, And t h e  exe rc i se  of t h i s  
r i g h t  does not become an unfa i r  method of competi- 
t i o n  m r e l y  because some d e a l e r s  cannot obta in  goods 
which they  d e s i r e ,  and o t h e r s  may be de te r red  from 
s e l l i n g  a t  reduced p r i c e s .  I f  a  manufacturer should 
limit h i s  customers t o  consumers he would thereby 
des t roy  competition among d e a l e r s ,  but n e i t h e r  they 
nor  t h e  pub l i c  could complain."53 

We s h a l l  r e t u r n  t o  t h i s  poin t .  

11. The Bederal  Trade Commission and t h e  Court. 

I n  a leading a r t i c l e  i n  t h e  Columbia Law Review M r .  

G i l b e r t  H. Mon-tiague, who has ha6 p r a c t i c a l  experience i n  t h e  

52. G i l b e r t  H. Montague, P r i c e  Fix ing ,  Lawful and Unlawful, 
62 MiT. L. REV, 5 0 5 ,  509 (1928) .  

53. Dissent  i n  Federal  Trade Comaission v.  Beech Nut Co., 
257 U* 441, 459 (1922) 



f i e l d  of a n t i - t r u s t  l i t i g a t i o n ,  54 made some a p p o s i t e  remarks 

regarding t h e  Court 's a t t i t u d e  towards t h e  Federa l  Trade Corn- 

mission.55 Pres iden t  Yiilson was e l ec ted  on a  New Freedom r e -  

form platform. Much of h i s  programme was t r a n s l a t e d  i n t o  law, 

t h e  Federal  Trade Commission Act and t h e  Clayton Act being two 

e a r l y  Wilsonian measures. Their  passage was p a r t l y  due t o  a  

r e a c t i o n  t o  t h e  in t roduct ion  of t h e  r u l e  of reason i n  t h e  

Tobacco and Standard O i l  cases ,  s ince  it was f e l t  t h a t  t h i s  

r u l e  g r e a t l y  enhanced j u d i c i a l  power over i n t e r s t a t e  com- 

merce. 56 The commissioners regarded themselves a s  t h e  guard- 

i a n s  of t h e  Wilsonian economic thought,  and when they  had 

cases  before t h e  cour t s ,  na- tura l ly  sought t o  have t h e i r  views 

adopted. The cour t s ,  on the  o the r  hand, d i d  not f e e l  t h a t  

they  were t h e  c rea tu res  of t h e  New Freedom, and the re fo re  did 

n o t  f e e l  constrained t o  s e e  i t s  economic views w r i t t e n  i n t o  

t h e  case law of t h e  land. 

Moreover Congress never wrote a  d e f i n i t i o n  of t h e  words 

"unfa i r  methods of competitionw i n t o  t h e  Federa l  Trade Com- 

mission Act. This s e t  t h e  s tage  f o r  an i d e a l  tug  of war be- 

tween t h e  Comaission and the  cour t s .  For ins t ance ,  should 

only t h e  t r a d i t i o n a l  c r i t e r i a  of u n f a i r  methods of competi- 

t i o n  a s  evolved b~r the  common law be used? O r  should the  

Commission be a b l e  t o  broaden i t s  d e f i n i t i o n  i n  order  t o  g e t  

He represented  t h e  Cudahy Packing Colupany i n  Frey & Son 
v.  Cudahy Packing Co., 256 U. 5, 208 ( l 9 2 l ) ,  i n f r a  note  - 

G i l b e r t  H. Montague ,Anti-Trust Laws and t h e  Federa l  Trade 
Commission,l914-l9l7, 27 COL. L. REV. 650 (1927) .  

Edward S. Corwin, The Anti-Trust Acts and t h e  Consti tu- 
t i o h ,  1 8  VA, L. EFCV. 355, 371 (1952) . 



a t  t h e  new p r a c t i c e s  devised by t h e  corporat ion lawyers and 

o the r  business executives?57 Whatever c r i t e r i a  may be used, 

J u s t i c e  HcEeynolds l e t  t h e  world know i n  no uncer ta in  terms 

a s  t o  who was going t o  be the  u l t imate  a u t h o r i t y  t o  pass  up- 

on the  matter :  

"The words ' un fa i r  methods of coupe t i t ion '  
a r e  not  defined by t h e  s t a t u t e  {The Federa l  Trade 
Commission Act] and t h e i r  exact meaning i s  i n  d i s -  
pute.  It is f o r  t h e  cour t s ,  no t  t h e  comnission, 
u l t ima te ly  t o  determine a s  matter  of law what they 
include. . . .  n58 

I n  other  words i t  was t h e  Court and not  the  Commission 

which was t o  g ive  t h e  f i n a l  i n t e r p r e t a t i o n .  J u s t i c e  McRey- 

nolds  believed i n  making f u l l e s t  use of the supervisory  

a u t h o r i t y  which Congress i n  the Federa l  Trade Commission Act 

had conferred upon t h e  c o u r t s  over the  Commission. This 

view presen t s  a sharp  con t ras t  t o  the  one expressed by 

J u s t i c e  Brandeis i n  t h e  Gratz  d i s sen t :  

". . .Recognizing t h a t  the  quest ion whether a 
method of corupetitive p r a c t i c e  was u n f a i r  would 
o r d i n a r i l y  depend upon s p e c i a l  f a c t s ,  Congress 
imposed upon t h e  Commission t b e  duty of f ind ing  
t h e  f a o t s ;  and it  declared t h a t  f i n d i n g s  of f a c t  
s o  made ( i f  duly supported by evidence) were t o  
be taken a s  f i n a l .  The quest ion whether the  
method of competition pursued could,  on those 
f a c t s ,  reasonably be he ld  by t h e  Comuission t o  
c o n s t i t u t e  an unfa5r method of competit ion,  be- 
ing a quest ion of law, was n e c e s s a r i l y  l e f t  open 
t o  review by t h e  cour t . .  . . "59 

$$, Bkaisdel1,The Federal  Trade Commission, 39-41, 
58, Federal  Trade Commission v .  Gratz,  253 U. S. 421, 427 

(1920). See a l s o  Federal  Trade Commission v. Cur t i s  
Co., 260 U. S ,  568, 580 (1923). 

59. Federal  Trade Commission v. Gratz,  253 U. S .  421, 437 
( 1 9 2 0 ) .  Cf. with the McReynolds-Brandeis divergence of 
views i n  Ohio Valley Co, v .  Ben Avon Borough, 253 U. S .  
287 ( 1 9 2 0 ) ~  discussed i n  Chapter I X .  



Since t h e  major i ty  had decided that it was going t o  

def ine  what c o n s t i t u t e s  f a i r  or unfa i r  methods of competi- 

t ionY6O it had t o  go through with i t s  plans.  This t h e  

Court did i n  a backhanded way. J u s t i c e  McReynolds, appar- 

e n t l y  on the defensive,  ind ica ted  what d i d  n o t  c o n s t i t u t e  

u n f a i r  methods of competition: "Success alone does not  show 

reprehens ib le  methods, although it may inc rease  o r  render  

insuperable  the  d i f f i c u l t i e s  which r i v a l s  must f ace .  61 

Similarly the  canons of f a i r  competit ion seemed, according 

t o  J u s t i c e  McBeynolds, t o  be deeply rooted i n  the  moral he r i -  

t age  of our soc ie ty .  The words "unfair  methodsfv 

I f . . ,  a r e  c l e a r l y  inapp l i cab le  t o  p r a c t i c e s  
never he re to fo re  regarded a s  opposed t o  good 
morals because character ized by deception, bad 
f a i t h ,  f raud o r  oppression, o r  a s  aga ins t  pub- 
l i o  pol icy  because of t h e i r  dangerous tendency 
u d u l y  t o  hinder  c o m p e t i t i o ~  or  c r e a t e  monoply. 
The a c t  [Federal Trade Comwiission ~ c t 2  was cer- 
t a i n l y  no t  intended t o  f e t t e r  f r e e  and f a i r  
competition as  commonly understood and grac- t i o e d  by honorable opponents fn trade." 2 

This view, turned a s  it was towards the  p a s t ,  i nd ica ted  

by d e f i n i t i o n  a s t rong gref  erenoe on t h e  p a r t  of J u s t i c e  

MoReynolds towards reading i n  t h e  words n u n f a i r  methods of 

competitiontt t h e  c r i t e r i a  known t o  t h e  common law r a t h e r  than  

some -- ad hoe ones which the Commission might from time t o  time 

60. For the  c r i t e r i a  a s  t o  what c o n s t i t u t e s  u n f a i r  m t h o d s  of 
oompetition i n  t h e  mind of Congress, the  Commission and 
t h e  pub l i c ,  see chapter  XI i n  B l a i s d e l l ,  The Federa l  
Trade Commission. 

61. Federal  Trade Commission v .  C u r t i s  Co., 260 U.S. 568,582 
(1923) 

62. Federal  Trade Comtgission v .  Gratz,  253 U.S. 421,427-428 
(1920). For s i m i l a r  views a l s o  expressed by J u s t i c e  McRey- 
nolds ,  see Federal  Traae Commission v .  S i n c l a i r  Co., 261 
U* s*  463, 475 (1923).  



devise  t o  cope with t h e  ever-changing devices  per fec ted  by 

t h e  business  w 0 r l d . ~ 3  And i n  f a c t  t h e  Court a s  a whole was 

k inder  t o  t h e  Commission when it proceeded under t h e  o ld  

c r i t e r i a  rathe r than under t h e  newfangled ones. 64 

There i s  no doubt t h a t  J u s t i c e  IvIcBeynolds ca r r i ed  out 

a successfu l  c l ipp ing  operat ion aga ins t  the  powers of t h e  

Commissio~. He c l e a r l y  believed t h a t :  

nThe powers of the  Cowmission a r e  l i m i t e d  
by t h e  s t a t u t e s  [the Federal  Trade Commission 
Act and t h e  Clayton ~ c t ] ,  It has no general  
a u t h o r i t y  t o  compel competitors t o  a oorrunon 
l e v e l ,  t o  i n t e r f e r e  wi th  ordinary business  meth- 
ods  o r  t o  p resc r ibe  a r b i t r a r y  s tandards  f o r  
those  engaged i n  t h e  oo f l i c t  f o r  advantage 2 c a l l e d  competition.. . . 5 

I n  a c t u a l i t y  it turned out t h a t  the  vagueness,of t h e  

l e g i s l a t i v e  mandate cons t i tu ted  a sourae of weakness a s  f a r  

a s  t h e  Commission was concerned,b6 f o r  i t  increased the  power 

of t h e  cour ts  a t  i t s  e ~ ~ e n s e . ~ 7  The j u d i c i a l  r e s t r i c t i o n s  i n  

t u r n  impeded the e f fec t iveness  of t h e  Commission i n  dea l ing  

wi th  abuses, 68 The outcome of t h e  Cour t t s  conception of i t s  

own supervisory funct ion  was t h a t  

tf . . .<although the  de te ra ina t ion  of t h e  f a c t s  
i s  admit tedly the funct ion  of t h e  admin i s t r a t ive  
couu;lissions, experience has shown t h a t  on j u d i c i a l  
examination of t h e  evidence upon which admiais t ra-  
t i v e  a c t i o n  i s  predica ted  t h e  cour ts  f r equen t ly  
oust  adminis t ra t ive  judgment and s u b s t i t u t e  there-  
f o r  t h e  opinions of t h e  judges."69 

63. B l a i s d e l l ,  The Federal  Trade Gomission,  43-44. 
Id .  a t  73-74. - 
Federal  Trade Commission v. S i n e l a i r  Co., 261 U.S. L63, 

475-476 11923) . 
B l a i s d e l l ,  The Federal  Trade Commission, 290. 
Carl  NcFarland, J u d i c i a l  Control of t h e  Federa l  Trade 

CornMission and t h e  I n t e r s t a t e  Comeroe Commission 
1920-1930 (Cambridge, Mass., 1933) ,  20. 

I d .  a t  85. - 
I d .  a t  30. - 
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Should Congress have defined "methods of u n f a i r  com- 

pe t i t ion?n  This might have pinned t h e  d e f i n i t i o n  t o  t h e  sit-  

ua t ion  a s  it ex i s t ed  i n  1914 f o r  a  long time t o  come. I f  

one r i g i d l y  def ines  such a  term t h e  unscrupulous w i l l  i n  due 

course of  time t h i n k  up evasions.  The same i s  t r u e  of t h e  

word *aggressiontt i n  i n t e r n a t i o n a l  law and r e l a t i o n s ,  These 

terms i n  order  t o  be e f f e c t i v e  must have t h e  q u a l i t y  of a  

l i v i n g ,  adaptable growth. It is  hard t o  see why t h e  cour t s  

should provide a  b e t t e r  n u t r i t i o n a l  medium f o r  them than a 

Commission over which Congress has  t h e  means of e x e r t i n g  

supervis ion  i n  order  t o  see t o  i t  t h a t  i ts  w i l l  i s  obeyed. 

J u s t i c e  Brandeisf theory,  of course,  would have made t h a t  

poss ib le .  

111. The Question of Formalism, 

I n  everyday parlance one hears  f r equen t ly  t h a t  a oom- 

pany obeyed t h e  l e t t e r  of the  l a w  but v io la ted  i t s  s p i r i t ,  

o r  t h a t  an o f f i c i a l  by enforcing t h e  l e t t e r  of t h e  law caused 

an wadesirable e f f e c t  t o  be fas tened upon t h e  community. The 

c o u r t s ,  too,  have o f t e n  proceeded with p e r f e c t  l o g i c ,  but ob- 

t a ined  r e s u l t s  which seemed a t  odds with the  i n t e n t i o n s  of 

t h e  enact ing Congress. 

The s t r i c t  c o n s t r u c t i o n i s t  seeras more prone t o  look a t  

the  l e t t e r  of t h e  law than  a t  i t s  purposes. I f  the  words of 

Congress are narrowly adhered t o ,  with a  minimum of use less  

theor iz ing ,  so  the  argument runs,  the  dec is ion  must a s  a  



matter of course be on sa fe  grounds. This, of oourse, may 

r a i s e  some questions of inductive log ic ,  a s  the  following 

example w i l l  show. 

Section 7 of t he  Clayton Act forbade corporations t o  

purchase t h e i r  r i v a l s t  stock i n  order  t o  lessen competition. 

Sect ion 11 of the  same a c t  empowered t h e  Pederal Trade Com- 

mission t o  order offending corporations t o  d ives t  themselves 

of suoh i l l e g a l l y  purchased stock. In a case7' i n  which be- 

f o r e  the  Federal Trade Commission had swung i n t o  ac t ion,  the  

p l an t s  and other  physical a s s e t s  of a competitor had been 

taken over by a meat company a s  a r e s u l t  of i l l e g a l  purchase 

of stook, t h e  majori ty of t he  Court speaking through M r .  

J u s t i c e  McReynolds decided t h a t  t h e  Federal Trade Commission 

could not  do more than order t he  offending corporation t o  d i -  

ves t  i t s e l f  of t h e  i l l e g a l l y  acquired stook. The Federal 

Trade Commission could not order t he  divestment of t h e  physi- 

e a l  f a o i l i t i e s ,  because Congress had been mute on t h i s  point.  

There must have been some l o g i c a l  merit7' i n  M r .  Jus-  

t i c e  Brandeist d i s sen t ,  with whom concurred J u s t i c e s  Holmes 

and Stone as  well a s  t h e  Chief J u s t i c e , t h a t  it w a s  the  purpose 

of t h e  Clayton Aot ".,, a l so  t o  prevent the  peculiar  e v i l s  re-  

su l t ing . .  .tf72 from holding stock i n  a competi torts  business. 

It might have been added, perhaps, t h a t  Congress should 

70. Federal Trade Commission v. Western Meat Co., 272 U. S. 
554 (1926) 

71. A. M. Tollefson, J u d i o i a l  Review of the  Deoisions of the  
Federal Trade Commission, 4 WIS. L. 257, 2fi  (1927). 

72, Federal Trade Commission v. Western Meat Co,. 272 U. S. 



have t r i e d  t o  be a  l i t t l e  more s p e c i f i c  i n  wording i t s  leg- 

i s l a t i o n  i n  order t o  guard agains t  l i teral-minded judges, 

A t  any r a t e ,  the moral of t h e  majori ty  opinion seemed t o  be 

t h a t  it d id  n o t  pay t o  be wicked unless  you were brazenly 

wicked, 

Another i n t e r e s t i n g  by-product of the  f o r m a l i s t i c  ap- 

proach t o  cases  i s  t h e  u n p r e d i c t a b i l i t y  of t h e  r e s u l t .  It 

tends  t o  be governed not  so much by t h e  substance of the  

cases  a s  by t e c h n i c a l  d i s t i n c t i o n s .  A l l  t h i s  may be very 

l u c r a t i v e  t o  corporat ion lawyers, but is h ighly  confusing t o  

businessmen and government o f f i c i a l s .  

Let  us r e t u r n  t o  the  r e s a l e  p r i c e  maintenance agree- 

ment. It has been no t i ced  t h a t  i n  the  Miles case 73 J u s t i c e  

Hughes s t r u c k  down agreenents  between a producer and i t s  ous- 

tomsrs a s  t o  the r e s a l e  p r i c e  of t h e  couuzlodity so ld .  The 

con t ro l  which t h e  producer wished t o  r e t a i n  was a r e s t r i c t i o n  

h o s t i l e  t o  t h e  ownership r i g h t s  of t h e  customer a f t e r  goods 

had been acquired by the  l a t t e r ,  and as euoh was a  r e s t r a i n t  

upon f r e e  t r ade .  Under t h e  Colgate ~ l a n ,  74 however, t h e r e  was 

no mention of such r e s t r i c t i o n s  upon goods a l ready conveyed t o  

another .  There was merely a d e c l a r a t i o n  of d e s i r e  a s  t o  what 

t h e  minimum r e s a l e  p r i c e  should be. Colgate & Company could 

73. Dr. Miles Medical Co, v.  John D. Park & Sons Co., 220 U.3. 
343 (1911 I .  

74. United S t a t e s  v. Colgate & Co., 250 U. S ,  300 (1919).  



no t  sue a non-complying customer i n  t h e  cour t s  f o r  breach of 

c o n t r a c t ,  but it could s t i p  s e l l i n g  t o  him. The con t rac t  

s t r u c k  down i n  t h e  Miles case and t h e  p r i c e  po l i cy  approved 

i n  t h e  Colaate case aimed a t  the  same r e s u l t .  I n  e i t h e r  case 

t h e  publ ic  would have t o  pay t h e  p r i c e  s t i p u l a t e d  by the  pro- 

ducer. "Hence the r e a l i t y  of t h e  s i t u a t i o n  i s  t h a t  t h e  

Colgate case e s s e n t i a l l y  l e g a l i z e s  what the  Miles case out- 

laws. "75 

Seemingly, as a r e s u l t  of the Colgate case,  i t  was 

g e n e r a l l y  believed t h a t  t h e  Miles case was 0 v e r r u l e d . 7 ~  The 

government adopted77 t h e  view t h a t  t h e  presence o r  absence 

of a s p e c i f i c  con t rac t  was the  determining f a c t o r .  It d i d  

t h i s  i n  a case i n  which a manufacturer of t i r e  p a r t s  exe- 

cuted uniform con t rac t s  providing f o r  the  r e s a l e  p r i c e  by i t s  

customers t o  a l l  of t h e i r  customers; t h i s  did not  inc lude  t h e  

p r i c e  t o  be charged by r e t a i l e r s  t o  t h e  u l t ima te  customer. 

D i s t r i c t  Judge Westenhaver f a i l e d  t o  agree with t h i s  view: 

"Personally,  and with a l l  due r e s p e c t ,  permit 
me t o  2ay t h a t  I can see  no r e a l  d i f f e rence  upon 
the f a c t s  between t h e  D r .  Miles Medical Co. Case 
and t h e  Colgate Co. Case. The only d i f fe rence  i s  
t h a t  i n  the  former t h e  arrangement f o r  marketing 
i t s  product was put i n  wr i t ing ,  whereas i n  t h e  
l a t t e r  t h e  wholesale and r e t a i l  d e a l e r s  observed 
the p r i c e s  f i x e d  by t h e  vendor. This i s  a d i s t i n c -  
t i o n  wf thout  a d i f f e rence  ,"78 

75. Charles Wesley Dunn, Resale P r i c e  Maintenance, 32 Y U  
L. J. 676. 693 ( 1 9 2 3 1  

76. Note, ~ ~ ' H ~ R v ; - L ;  R'E?. 966 (1920) .  
77. United S t a t e s  v .  A. Schrader l s  Son, 26l+ F. 175, 183-184 

(N. D. Ohio 1919)*  
78. u. a t  183. 



Since t h i s  was an empty d i s t i n c t i o n ,  s a i d  Judge West- 

enhaver, it could not  poss ib ly  have been t h e  determining fac-  

t o r  i n  t h e  mind of J u s t i c e  McReynolds, causing t h e  Colgate 

case t o  reach  a r e s u l t  oppos i te  t o  t h a t  i n  the Miles case.  

Therefore t h e  t r u e  d i s t i n c t i o n  was the  a l l e g a t i o n  i n  the  

Miles case of monopoly, inappl icable  i n  t h e  Colgate case and 

i n  t h e  p resen t  case.79 

But Judge Westenhaver f a i l e d  t o  take i n t o  account t h e  

impact of formalism on t h e  Supreme Court. For J u s t i c e  

McReyiaolds, with J u s t i c e  Clarke concurring and J u s t i c e s  

Holmes and Brandeis d i s sen t ing ,  was quick t o  po in t  out  80 

t h a t  Juuge Westenhaver had misgauged the  r e a l  d i f f e rence  be- 

tween t h e  Miles case and t h e  Colaate case. The r e a l  d i f f e r -  

ence was t h e  one t h a t  t h e  D i s t r i c t  Court had dismissed a s  

void of d i s t i n c t i o n .  Pu t t ing  the  matter  square ly  on the  l i n e  

BIr. J u s t i o e  MeReynolds a s s e r t e d  t h a t :  

seems unnecessary t o  dwell upon t h e  obvious 
d i f ference  between t h e  s i t u a t i o n  presented when a 
manufacturer m r e l y  i n d i c a t e s  his  wishes concerning 
p r i c e s  and dec l ines  f u r t h e r  dea l ings  wi th  a l l  who 
f a i l  t o  observe them, and one where he e n t e r s  i n t o  
agreements--whether express o r  implied from a c o w  s e  
of dea l ing  o r  o the r  circumstances--with a l l  cus- 
tomers throughout t h e  d i f f e r e n t  S t a t e s  which under- 
t ake  t o  bind them t o  observe r e s a l e  p r i ces .  I n  t h e  
f i rs t ,  t h e  manufacturer but exe rc i ses  h i s  independ- 
ent  d i s c r e t i o n  concerning h i s  customers and t h e r e  
i s  no con t rac t  o r  combination which imposes any 
l i m i t a t i o n  on t h e  purchaser. I n  t h e  second, t h e  
p a r t i e s  a r e  combined through agreements designed t o  
take  away dea le r s t  cont ro l  of t h e i r  own a f f a i r s  and 

79. I d .  a t  185. 
80. K i t e d  S t a t e s  v. A. Schrader t s  Son, 252 U. S .  85,99 

(l92Oj.  



thereby des t roy  competition and r e s t r a i n  t h e  
f r e e  and m t u r a l  flow of t r a d e  amongst t h e  
S t a t e s  

When the  p o s i t i o n  of t h e  Court made t h i s  c l e a r ,  it was 

thought t h a t  businessmen could go ahead and peg up r e s a l e  

p r i c e s  as long a s  they  d i d  not  use 'a con t rac t  i n  t h e  process.  

This b e l i e f ,  was, however, shaken a s  a f ive- to-four  Court 

atteinpted t o  c l o s e  the  gap between business r e a l i t y  and t h e  

formula taken up i n  Federal  Trade Commission v .  Beech-Nut ~ 0 8 2  

The ttBeech-Nut Folicyn a t  t r i a l  was innocent of con- 

t r a c t .  The company maintained a s e t  of agents  and r e l i a b l e  

customers who reported on p r i c e  cut - te rs .  This information 

was f i l e d  and dea le r s  and jobbers were r a t e d  a s  t o  compli- 

ance o r  l ack  of i t .  The p r i c e  c u t t e r s  were dropped a s  cus- 

tomers and only r e i n s t a t e d  a f t e r  g iv ing  guarantees  of f u t u r e  

compliance. Code numbers were p r in ted  on boxes of shipments 

i n  order  t o  f a c i l i t a t e  de tec t ion .  The system was e f f e c t i v e .  

The Federa l  Trade Commission proceeded under Sect ion  5 

of  t h e  Federal  Trade Commission Act, t h e  sec t ion  outlawing 

unfa i r  methods of competition. J u s t i c e  Day, f o r  t h e  major i ty ,  

refused t o  overru le  t h e  Colgate case ,  but maintained t h a t  t h e  

'!.. . . f a c t s  found show t h a t  t h e  Beech-Nut system goes f a r  be- 

yond t h e  simple r e f u s a l  t o  s e l l  goods t o  persons who w i l l  n o t  

81. - I d .  a t  99-100. The view of t h e  dec i s ive  importance of t h e  
con t rac t  or i t s  absence was re in fo rced  i n  a case s i m i l a r  
t o  t h e  Colgate case Frey & Son v .  Cudahy Packing Co., 
256 U. S .  208 (19211 by J u s t i c e  McReynolds. J u s t i c e  
P i tney  wrote t h e  d i s sen t ing  opinion i n  which concurred 
J u s t i c e s  Day and Clarke. 

82. 257 U. 3. 441 (1922).  



s e l l  a t  s t a t e d  p r i c e s ,  which i n  the  Colgate Case was he ld  t o  

be wi th in  t h e  l e g a l  r i g h t  of the  producer.w83 The system 

reviewed i n  t h i s  case blocked t h e  channels of commerce and 

f e t t e r e d  f r e e  competition, 

It is important t o  remember t h a t  whereas Colgate had 

g o t  i ts r e s u l t s  from i t s  own organiza t ion ,  Beech-Nut had t o  

go and seek a i d  from i t s  customers. This was what eons t i -  

t u t e d  the  element of co-operative methods. 84 

It i s  obvious t h a t  J u s t i c e  Day's opinion was an out- 

! r i g h t  r e j e c t i o n  of the  McReynolds formula, It i s  t h e r e f o r e  

no t  astounding t o  f i n d  J u s t i c e  McReynolds upholding h i s  be- 

l i e f  i n  the d i s s e n t  g5 

"How can t h e r e  be methods of co5peration, coopera- 
t i v e  methods, an undertaking t o  prevent o the r s ,  o r  
t h e  cooperation of customers with a view t o  prevent 
o the r s ,  when t h e  ex i s t ence  of t e e s s e n t i a l  con- tt t r a c t s  i s  d e f i n i t e l y  excluded?" 6 

Though the  quest ion of formalism was bas ic  i n  the  cases  

on t h e  r e s a l e  p r i c e  maintenance agreement, it was n o t  picked 

out  f o r  a disoussion per  s e ,  but t r e a t e d  i n  i t s  immanent as- 

pec t .  However, i n  t h e  Elg in  t h e  problem of form and 

substance was concre te ly  r a i s e d ,  

83. I d ,  a t  454. 
84. m l b e r t  H .  Montague, 

62 AM. L, REV. 505, 
85. Nlr, J u s t i c e  Holmes d issented  separa te ly ,  joined by 

J u s t i c e s  Brandeis and McKenna. 
86. Federal  Trade Commission v ,  Beech-Nut Co., 257 U, S .  441, 

459 (1922 1. 
87. United S t a t e s  v. E lg in ,  J . & E. Ry., 298 U. S. 492 

(1936) 



The last-mentioned case arose  under t h e  Commodity 

Clause of the Hepburn Act, which was a  product of t h e  

Theodore Roosevelt t rus t -bus t ing  days. I ts  primary aim had 

been t o  deal  with t h e  h ighly  i n t e g r a t e d  r a i l r o a d  c a r r i e r s  of 

the  E a s t ,  who owned coal-producing f a c i l i t i e s  and shipped 

t h e  coa l  on t h e i r  own l i n e s ,  g iv ing  r e b a t e s  t o  t h e i r  own sub- 

s i d i a r i e s ,  and d iscr iminat ing  against  o ther  sh ippers .  Conse- 

quent ly,  t h e  Clause oublawed the  t r a n s p o r t a t i o n  by a c a r r i e r  

of commodities produced i n  t h e  c a r r i e r ' s  own p l a n t s ,  mines, 

o r  o t h e r  f a c i l i t i e s .  The only exceptions were such products  

a s  it might need qua c a r r i e r ,  e .  g., coa l  fo r  i t s  tenders .  - 
It should be notea t h a t  the  s i t u a t i o n  i n  t h i s  case pre- 

- ,  b ,  ' I.*. 

sented a complication, f o r  i t  was no t  covered ver,ba,t&rq, ,Qy the 

Act. The E lg in ,  3 o l i e t  and Eas tern  Railway, a  Chicago b e l t  

l i n e  opera t ing  i n  I l l i n o i s  and Indiana,was owned by a  non- 

opera t ing  holding company, United S t a t e s  S t e e l ,  and so  were 

the s i x  s t e e l  producers who cons t i tu ted  t h e  major i ty  of the  

sh ippers  over t h e  l i n e .  I n  t h i s  s i t u a t i o n  t h e r e  were some 

guiding canons of i n t e r p r e t a t i o n .  Mere ownership of s tock 

was not  v i o l a t i v e  of t h e  c l ause ,  i f  i t  were not used t o  ga in  

absolu te  c o n t r o l  and t o  d iscr iminate  aga ins t  competitors.  89 

88. 34 S t a t .  584. (1906), supra ,  note  5.  
89. United S t a t e s  v. Delaware, L. & W. R. R. 238 U. S .  516 

(1915) 



Consequently, both J u s t i c e  ~ c ~ e y n o l d s ~ '  and J u s t i c e  

Stone, the l e a d e r  of the d i s s e n t e r s  i n  t h i s  case,Y1 were i n  

agreement t h a t  t h e  primary c r i t e r i o n  of i l l e g a l i t y  was not 

a b i l i t y  t o  dominate t h e  subs id iary ,  but such conduct of busi- 

ness  a s  t o  evidence t h a t  t h e  s u b s i d i a r i e s  were a mere aspect  

of the  whole complex. Their p o s i t i o n  was a r e s u l t  of the 

s tand  taken by J u s t i c e  Clarke9' i n  the  l a s t  previous case t o  

a r i s e  under t h e  ~ l a u s e . 9 3  There t h e  Court was presented with 

a s i t u a t i o n  i n  which t h e  o f f i c e r s  of a holding company were 

a l s o  the  o f f i c e r s  of t h r e e  coa l  mining companies and a car- 

r i e r  owned by t h e  holding company, J u s t i c e  Clarke found t h a t  

t h e  conduct of business o b l i t e r a t e d  a l l  independent a c t i o n  by 

90, Mr. J u s t i c e  McBeynolds was no newcomer t o  t h i s  problem. 
A s  an employee of t h e  J u s t i c e  Department he prepared . the  
cases aga ins t  an Eas tern  r a i l - c o a l  combination: United 
S t a t e s  v .  Reading Co., 183 F. 427 (1910),  United S t a t e s  
v. Beading Co.,226 U, S .  324 ( l 9 l 2 ) ,  United S t a t e s  v .  
Beading Co., 226 F. 229 (1915).  The l a t t e r  became United 
S t a t e s  v .  Reading Go., 253 U, S. 26 (1920) before t h e  
Supreme Court. Whereas t h e  former two r e s t e d  s o l e l y  on 
t h e  Sherman Act, the  l a t t e r  two res t ed  p a r t l y  on the  
Sherman Act and p a r t l y  on the  Commodity Clause, 226 F. 
229 (1915) was argued a t  a time when J u s t i c e  McXeynolds 
occupied t h e  bench, but had been prepared by him before 
t h a t .  When i t  was appealed t o  t h e  Court, he f a i l e d  t o  
d i s q u a l i f y  himself ,  The decree d i s so lv ing  t h e  a n t h r a c i t e  
coa l  combination was put through durin h i s  term a$ 
Attorney General ,  REP. BPFfY GEN. 8-9 71913). The s u i t  
a g a i n s t  the  Delaware, Lackawanna & Western Rai l road Com- 
pany was i n s t i t u t e d  while he headed the  J u s t i c e  Depart- 
ment, IIEP. ATTtY G'EN. 25-26 (1913) ;  he d i s q u a l i f i e d  him- 
s e l f  when t h e  Supreme Court considered t h i s  case.  

91. J u s t i c e s  Branders and Cardozo joined i n  t h i s  d i s s e n t .  
92. Chief J u s t i c e  White, and J u s t i c e s  Holmes and Van Devanter 

d i s sen t ing .  
93. United S t a t e s  v.  Reading Co., 253 U. S o  26 11920). 



t he  producers i n  the  oonduct of t h e i r  own a f f a i r s , 9 4  and t h a t  

it nwould be t o  subordinate r e a l i t y  t o  l e g a l  form t o  hold t h a t  

t h e  ooal mined by the  Coal Company, under d i rec t ion  or  the  

Holding Company's o f f i o i a l s ,  was not  produced by the  same 

'author i ty t  t h a t  operated the  Reading Railway l i n e s e n  95 dnd 

the  law i n  substance was t h i s ,  

*,,, t h a t  while t h e  ownership by a r a i l r o a d  
oompany of shares of the  c a p i t a l  s tock of a min- 
ing  company does not  necessar i ly  c rea te  an iden- 
t i t y  of corporate i n t e r e s t  between the  two such 
as t o  render it unlawful under the  oommodities 
clause f o r  t he  r a i l r o a d  company t o  t ranspor t  i n  
i n t e r s t a t e  commerce the  produots of such mining 
company, yet  where suoh ownership of s tock i s  
resor ted  t o ,  not  f o r  the  purpose of par t io ipa t -  
ing i n  the  a f f a i r s  of the  corporation i n  whioh 
i t  i s  held i n  a manner normal and usual with 
s t o ~ k h o l d e r s ,  but f o r  the  purpose of making it 
a mere agent, o r  ins t rumental i ty  o r  departmsnt 
of another company, the  oourts w i l l  look t h r o  h ---- t h e  forms t o  t he  r e a ~ i ~ - e ~ o r a  -s"g e- 
tween the  companies a s  i f  the corporate agency 
d id  not e x i s t  and w i l l  deal with t em a s  t h e  
j u s t i ce  of' the  ease may requi reen9  8 
It was preoisely i n  t h e  vein of J u s t i c e  Clarke's fore- 

going statement t h a t  Ju s t i oe  McReynolds declare4 t h a t  "... i t  

i s  impossible f o r  us ,,. t o  dealare ... t h a t  every oompany a l l  

of whose shares  a r e  owned by a holding company necessar i ly  be- 

comes an agent, instrumental i ty,  o r  department of t h e  l a t t e r ,  

Whether such int imate r e l a t i o n  e x i s t s  is a question of f a c t  

t o  be determined upon evidonoe .w97 And looking a t  this 

4. I d .  a t  61, &. me a t  62. 
96, Re a t  62-63, I t a l i c s  added. 
97. K i t e d  S t a t e s  v. Elgin  a.  & E, W e ,  298 Ue S e  492, 501 

(1926) 



s t r u c t u r e  wi th  a l l  p a r t i e s  maintaining a  sepa ra te  i d e n t i t y ,  

s e p a r a t e  boards of d i r e c t o r s  and separa te  accounts,  J u s t i c e  

McKeynolds declared it wi th in  the  law. 

The weight of J u s t i c e  Stone 's  d i s s e n t  cons t i tu ted  a 

sharp c r i t i q u e  of t h e  ma jo r i ty ' s  a n a l y s i s  of the  corporate  

r e l a t i o n s h i p .  Ke took four  pages packed with f a c t u a l  aa-  

t e r i a l g *  t o  analyse t h e  a c t u a l  workings of these  apparent ly 

independent corporate  e n t i t i e s .  For ins t ance ,  United S t a t e s  

S t e e l  had t o  approve a l l  of t h e  c a r r i e r ' s  con t rac t s ,  i s s u e s  

of dividends,  and expenditures over $5,000. In te r - subs id ia ry  

accounts were cleared through the  holding company, and in-  

formal correspondence showed dodnance  by t h e  s u b s i d i a r i e s  

over t h e  c a r r i e r .  It was J u s t i c e  Stone's opinion t h a t  noth- 

- i n g  s h o r t  of a  thorough a n a l y s i s  of t h e  i n t e r c o r p o r a t e  work- 

ings  would do, because : 

"Those f a m i l i a r  with present  day methods of 
corporate  con t ro l  w i l l  not be s o  ua'ive a s  t o  sup- 
pose t h a t  t h e  complete domination i n  f a c t  of i t s  
s u b s i d i a r i e s  by a  holding company owning a l l  t h e i r  
s tock  i s  i n  any way incons i s t en t  with scrupulous 
recogni t ion  of t h e i r  sepa ra te  corporate  e n t i t i e s ,  
o r  wi th  t h e  maintenance of sepa ra te  accounts and 
d i s t i n c t  personnels of o f f i c e r s  and d i r e c t o r s .  
Every holding company presupposes a  r e l a t i o n s h i p  
between i t  and a  d i s t i n c t  corporate  e n t i t y  and 
i t s  power t o  cont ro l  t h e  l a t t e r .  . . We a r e  present-  
l y  concerned with what i s  i n  f a c t  done i n  t h e  
S t e e l  Corporat ion 's  exe rc i se  of i t s  power t o  con- 
t r o l ,  n o t  with the  p a r t i c u l a r  l e g a l  forms o r  
methods under cover of which con t ro l  may i n  f a c t  
be e f fec ted .  And s i n c e  we must lbok t o  i t s  a c t s  



of  control^,.. , we must s c r u t i n i z e  what has 
occurred i n  t h e  p a s t  a s  the bes t  i n d i c a t i o n  
of t h e  manner and ex ten t  of t h e  use which 
may be made of t h e  power i n  t h e  f utureOf199 

I f  one were t o  use t h e  language of t h e  zoo log i s t ,  one 

would say t h a t  J u s t i o e  McReynolds was a taxonomist . He 

looked a t  t h e  s t r u c t u r e  of h i s  specimen and c l a s s i f i e d  it a s  

f i t .  On t h e  o t h e r  hand, J u s t i c e  Stone was t h e  phys io log i s t ,  

who observed t h e  day-to-day workings of h i s  organism, which 

he considered l e s s  than f i t ,  so  m u ~ h  so,  i n  f a c t ,  t h a t  i f  

" . . . the commodities c lause permits cont ro l  such a s  i s  exhibi-  

t e d  here ,  one i s  a t  a l o s s  t o  say what soope remains f o r  t h e  

opera t ion  of t h e  s t a t u t e .  ,,loo 
One ought no t  t o  conclude from t h i s  t h a t  J u s t i c e  Mcliey- 

n o l d s l  p o s i t i o a  i n  t h i s  case was s o l e l y  taken because a simple 

meohanistic s o l u t i o n  appeared e a s i e s t  t o  follow. There was a 

l i t t l e  more than seemed t o  t r a n s p i r e  a t  f i r s t  blush. J u s t i c e  

Stone pointed out t h a t  i n  s i m i l a r  ins t ances  i n  t h e  p a s t  t h e  

c a r r i e r  had always been t h e  dominant f a c t o r  i n  t h e  combination. 

Here the  reverse  was t r u e .  And he found t h a t  in a case such 

a s  t h i s  t h e  Clause should apply a f o r t i o r i  because temptation 

t o  s i n  was much s t ronger :  t h e  publ ic  c a r r i e r  could e a s i l y  be 

monopolized, and competing shippers  could r e a d i l y  be victim- 

i a e d . l 0 l  J u s t i c e  Stone looked a t  the  i n t e n t i o n s  of t h e  enact- 

i n g  Congress and f e l t  t h a t  i f  t he  p a r t i c u l a r  e v i l  which t h e  



law aimed t o  prevent cropped up i n  a  s l i g h t l y  d i f f e r e n t  

form, i t  was never the less  covered by t h e  a c t .  To t h i s  Jus-  

t i c e  McReynolds could not  agree,  s t r i c t  c o n s t r u c t i o n i s t  t h a t  

he  was, and t h e r e  i s  some p r e t t y  conclusive evidence t h a t  

h i s  p o s i t i o n  was not  taken on t h e  spur  of the moment. The 

J u s t i c e  had been Attorney General f o r  t h e  b e t t e r  p a r t  of 1914, 

It i s  not  c e r t a i n  whether t h e  fol lowing had been suggested by 

him o r  by h i s  a s s i s t a n t ,  Thomas Watts Gregory, who subse- 

quent ly  became Attorney General : 

"1 recomend an  amendment which w i l l  pro- 
h i b i t  a  r a i l r o a d  from t ranspor t ing  i n  i n t e r s t a t e  
coainerce a r t i c l e s  which it manufactured o r  pro- 
duoed, or  which were manufactured o r  produced by 
any corporat ion con t ro l l ed  by it o r  a f f i l i a t e d  
wi th  i t  by having the same c o n t r o l l i n g  stock- 
holders ,  i r r e s p e c t i v e  of whether such r a i l r o a d  
o r  such con t ro l l ed  o r  a f f i l i a t e d  corpora t ion  has  
an i n t e r e s t  i n  t h e  a r t i c l e s  a t  t h e  time of t r ans -  
p o r t a t i o n .  It i s  a l s o  necessary,  i f  t ranspor ta-  
t i o n  or  production a r e  t o  be completely divorced, 
t h a t  Congress p r o h i b i t  any r a i l r o a d  owned or  con- 
t r o l l e d  by a producing o r  t r a d i n g  corporat ion,  
and not  operated merely as a  p l a n t  f a c i l i t y ,  from 
t r a n s p o r t i n g  i n  i n t e r s t a t e  commerce a r t i c l e s  pro- 
duced o r  awned by such corporat ion,  and I recom- 
mend appropriate  l e g i s l a t i o n  t o  t h a t  end. *lo2 

The r e f u s a l  of Congress t o  take  t h e  ao t ion  recommended 

by t h e  Department of J u s t i c e  i n  1914. ev iden t ly  indica ted  t o  

t h e  J u s t i c e  t h a t  it was the  i n t e n t i o n  of Congress t o  leave 

t h e  law,  vague, broad and capable of evasion. Viewed i n  t h i s  

l i g h t ,  t h e  major i ty  dec is ion  seems a l i t t l e  l e s s  f o r m a l i s t i c .  

I n  f i n e ,  t h e  r e a l l y  r e l evan t  quest ion i s  not a s  t o  

whether J u s t i c e  McrZeynolds went back on h i s  e a r l y  creed and 

102. mP. ATTIY GEN. 6 (1914).  



deser ted  i n t o  t h e  camp of t h e  " t r u s t s n  o r  whether he 

continued t o  break a  l ance  aga ins t  them. Ta l ly  shee t s  w i l l  

r e v e a l  prec ious ly  l i t t l e  about a  person 's  s t y l e .  It was h i s  

s t y l e  which revealed an u t t e r  l ack  of soph i s t i ca t ion .  The 

very choice of formalism a s  an i n t e l l e c t u a l  t o o l  i n  an  a r e a  

i n  which p u l l u l a t i n g  forms cons tant ly  beget new ones i s  bound 

t o  stamp h i s  work a s  mediocre. 

The po l i cy  of Congress w a s  t o  s top  t h e  d r i f t  towards 

monopoly. Is t h e r e  any mer i t  i n  t h e  content ion t h a t  un- 

trammelled competition may a l s o  l ead  t o  monopoly? And,if so ,  

would i t ,  as  Professor  Dickinson suggested i n  an address  be- 

f o r e  t h e  American P o l i t i c a l  Science Associat ion i n  1931, per- 

haps be bes t  t o  allow some degree of i n d u s t r i a l  and c o m e r -  

c i a 1  se l f - r egu la t ion ,  e n t a i l i n g  a s  it does t h e  l e s sen ing  of 

some degree of competit ion,  wi th  the  hope of preserving and 

e s t a b l i s h i n g  competition on a  sounder bas is?  103 

Our a n t i - t r u s t  l e g i s l a t i o n  i s  capable of wide in te rp re -  

t a t i o n ,  e s p e c i a l l y  a s  t o  means. There does not  seem t o  be a  

cornpelling n e c e s s i t y  f o r  g r e a t  w i t  t o  i n t e r p r e t  monopolies i n  

t h e  terms i n  which Lord Coke saw them, or even i n  terms i n  

which Congress perceived them i n  1890 o r  i n  1914. The Court 

no more than  Herac l i tus  can jump twice i n t o  t h e  same r i v e r .  

The cour t s ,  however, should be capable t o  s e e  t o  i t  t h a t  the  

purpose of Congress be appl ied whatever t h e  changing forms 

103. John Dickinson, The Anti-Trust Laws and t h e  Self  Regula- 
t i o n  of Indus t ry ,  1 8  A.B.A.J. 600, 603-604,(1932). 
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may be, 1s it of g r e a t  moment whether two p a r t i e s  a f f i x e d  

t h e i r  s i g n a t u r e s  t o  the  bottom of a  document, o r  whether, 

in s t ead ,  they  jus t  ha8 a  f r i e n d l y  chat ,  i f  i n  t h e  end t h e  

r e s u l t  was t h e  same? Is  the  problem r e a l l y  one of wfour  

l e g s  good, two l e g s  bad?" Oedipus must have had a  f a r  more 

f l e x i b l e  mind t o  enable him t o  answer t h e  sphynx. 

It seems t h a t  quest ions such as  those r a i s e d  by Pro- 

f e s s o r  Dickinson could be very f r u c t i f y i n g  on t h e  minds of 

t h e  cour ts ,  f o r  they  go t o  t h e  h e a r t  of t h e  problem. There 

a re  so  many sides t o  this p a r t i c u l a r  i s s u e  and a  good case 

could be made f o r  a  number of approaches. 104 

104. Milton S. Handler, The Columbia Symposium on the Anti-  
Trust  Law, 18 A, B. A. S. 265 (1932). 



The quest ion of the  r e l a t i v e  importance of p o l i t i c a l  

and economic r i g h t s  i s  a  tlroublesome one. One o f t en  hears  

t h a t  many who advocate a g r e a t  degree of personal  freedom 

a r e  r a t h e r  unconcerned about property r i g h t s ,  and conversely,  

t h a t  those most preoccupied wi th  t h e i r  freedom t o  a c t  i n  t h e  

realm of economics have l i t t l e  concern f o r  t h e  personal  f r e e -  

dom of t h e i r  fe l lows.  Then t h e r e  i s  a  school of thoughtL 

which maintains  t h a t  i f  t h e  s t a t e  i n t e r f e r e s  with economic 

freedom., personal  freedom i s  ~ o u n d  t o  dwindle, r ega rd less  of 

t h e  o r i g i n a l  i n t e n t .  

Be t h i s  a s  it may, the  p e r s i s t e n t  debates over these  

ma t t e r s  prove t h e i r  c l o s e  a s soc ia t ion .  Moreover, Western 

n a t i o n s  seem t o  follow Locke, and t r y ,  i n  theory a t  l e a s t ,  

t o  accord equal importance t o  both. And NIT. J u s t i c e  

McXeynolds seemed i n  agreement wi th  t h e  Lockian a t t i t u d e  i n  

a d i s s e n t  i n  which he  f e l t  t h a t  a  depression-inspired s t a t -  

ute* e n t a i l i n g  some measure of economic regu la t ion  w a s  hos- 

t i l e  t o  a l l  of our l i b e r t i e s .  

1. For ins tance ,  Walter Lippmann, A n  Inqui ry  i n t o  t h e  Pr in-  
c i p l e s  of t h e  Good Soc ie ty  (Boston, 1937) Ludwig von 
Mises, Socia1ism:An Economic and Soc io log ica l  Analysis 
(New Haveu, 1951); F r i e d r i c h  A. von Hayek, The Road t o  
Serf don (Chicago, l 9 & ) .  

2 .  The New York Milk Control Act of 1933, N .  Y. Laws 1933, 
c.  158. 



"The X I V  amendment wholly disempowered t h e  
severa l  S t a t e s  t o  'deprive any person of l i f e ,  
l i b e r t y ,  o r  property,  without due process of 
law.'  The assurance of eadh of these  th ings  i s  
t h e  sane. I f  now l i b e r t y  o r  property nay be 
s t r u c k  down because of d i f f i c u l t  circumstances, 
we must expect t h a t  h e r e a f t e r  every r i g h t  must 
y i e l d  t o  t h e  voice of an impat ient  major i ty  when 
s t i r r e d  by d i s t r e s s f u l  exigency . f f3  

I. The Preserva t ion  of Man's E s t a t e .  

Like a l l  champions of t h e  n ine teen th  century Whiggery, 

J u s t i c e  McBeynolds a t tached much iapor tance  t o  t h e  p ro tec t ion  

of p r i v a t e  property.  The f o r c e  which can i n h i b i t  the  f r e e  

enjoyment of t h a t  property most e f f e c t i v e l y  i n  America i s  t h e  

p o l i c e  power of t h e  severa l  s t a t e s :  ffThe normal form of i m -  

pairment of property r i g h t s  under t h e  po l i ce  power i s  re -  

s t r a i n t  o r  r e g u l a t i o n  which l eaves  the  proper ty  phys ica l ly  

i n t a c t ,  and m r e l y  cornpels t h e  owner t o  exe rc i se  h i s  r i g h t  

over i t  i n  a c e r t a i n  mannerf!4 No one has ever  denied t h a t  

the s t a t e s  have such a power, but t h e r e  was, i s ,  and w i l l  be 

constant  disagreement a s  t o  how f a r  t h i s  power, and o the r  

r egu la to ry  powers of t h e  f e d e r a l  and s t a t e  governments, can 

go withou* v i o l a t i n g  due process of law. A s  t o  J u s t i c e  

McRsynolds, he f e l t  t h a t ,  

"The po l i ce  power of a S t a t e ,  while  not  sus- 
c e p t i b l e  of d e f i a i t i o n  with c i r cums tan t i a l  prec i -  
siori, must be exercised wi th in  a l i m i t e d  ambit 

3 .  Nebbia v. Mew York, 291 U. 5. 502, 545-546 ( 1 9 % ) .  
4. Erns t  Freund, The Po l i ce  Power, Publ ic  Po l i cy ,  and Consti- 

t u t i o ~ a l  R igh t s  (Chicago, 1904) ,  547. I t a l i c s  added. 



and i s  subordinate  t o  c o n s t i t u t i o n a l  l i m i t a -  
t i o n s ,  It spr ings  from t h e  ob l iga t ion  of t h e  
S t a t e  t o  p r o t e c t  i t s  c i t i z e n s  and provide f o r  
t h e  s a f e t y  and good order  of soc ie ty .  Under 
it t h e r e  i s  no unres t r i c t ed  a u t h o r i t y  t o  ac- 
complish whatever the  publ ic  may p resen t ly  de- 
s i r e .  It i s  t h e  governmental power of s e l f -  
pro tec t ion ,  and permits reasonable r egu la t ion  
of r i g h t s  and proper ty  i n  p a r t i c u l a r s  essen- 
t i a l  t o  the  preserva t ion  of t h e  cornuni ty from 
i n  jury. " 5  

Moreover, s a i d  M r .  J u s t i c e  McReynolds, merely because 

t h e  term, po l i ce  power, was d i f f i c u l t  of d e f i n i t i o n ,  i t  d id  

no t  belong t o  a  higher  realm of law. I n  a  case6 i n  which he 

held i n v a l i d  a  s t a t e  law r e l a t i n g  t o  t h e  e l iminat ion  of r a i l -  

way c ross ings  i n f r a c t i o n  of a  r a i l r o a d ' s  property 

r i g h t s ,  he maintained t h a t ,  "The claim t h a t  t h e  questioned 

s t a t u t e  was enacted under t h e  p o l i c e  power of t h e  S t a t e  and, 

t h e r e f o r e ,  i s  not  sub jec t  t o  t h e  s tandards  app l i cab le  t o  leg-  

i s l a t i o n  under o ther  powers, c o n f l i c t s  with the  f i rmly  estab-  

l i s h e d  r u l e  t h a t  every s t a t e  power i s  l i m i t e d  by t h e  i n h i b i -  

t i o n s  of 

I n  

theme i n  

t h e  X I V  Amendment. l f7  

add i t ion  t o  t h a t ,  and t h i s  i s  an o f t - r ecur r ing  

I&, J u s t i c e  McReynoldsT thinking,  t h e r e  must be a 

reasonable r e l a t i o n  between t h e  r egu la to ry  a c t i o n  of t h e  

s t a t e ,  and t h e  e v i l  t o  be abated,  t h e  l a t t e r  having t o  be 

wi th in  t h e  r egu la to ry  scope of the  l e g i s l a t u r e .  Thus we 

5.  Panhandle Co. v .  Highway Coma'n., 294 U. S. 613, 622 
( 1 9 3 5 )  

6. Southern l3y.C~. v .  Virgin ia ,  290 U, S.  190 (1933) .  
7. - I d .  a t  196. 



f i n d  t h a t  ? . . . r i g h t s  guaranteed by the  Cons t i tu t ion  may n o t  

be abridge6 by l e g i s l a t i o n  which bas no reasonable r e l a t i o n  

t o  some purpose wi th in  t h e  competency of the  s t a t e . " *  

A s  t o  t h i s  thorny quest ion of who i s  t o  decide whether 

t h e  s t a t e  i s  a c t i n g  i l l e g a l l y  P.. under t h e  guise  of p ro tec t -  

ing  t h e  publ ic  i n t e r e s t ,  by l e g i s l a t i v e  a c t i o n  which i s  a r b i -  

t r a r y  or without reaonable r e l a t i o n  t o  some purpose w i t h i n  

t h e  competency of t h e  S t a t e  t o  t h e  J u s t i c e  had an 

answer which w i l l  n o t  s u r p r i s e  many: fq.. .Determination by the  

l e g i s l a t u r e  of what c o n s t i t u t e s  proper exe rc i se  of p o l i c e  

power i s  not  f i n a l  o r  conclusive bu t  i s  sub jec t  t o  supervi-  

s i o n  by t h e  cour ts .  tr 10 

With the  s t age  s e t  by these  genera l  canons we can now 

examine how M r .  J u s t i c e  McReynolds balanced p r i v a t e  r i g h t s  

aga ins t  the  t r u e  and al leged d i c t a t e s  of publ ic  convenience 

and necess i ty .  

A. Freedom of Pursuit of Livelihood. 

There a r e  seve ra l  ways of looking a t  work. S a i n t  Paul  

and Calvin believed t h a t  i f  one d i d  not  work n e i t h e r  should 

one e a t .  The Sermon on t h e  Mount, on the  o ther  hand, i n f o r m  

us t h a t  t h e  fowl i n  the a i r  do no t  l a b o r ,  but t h a t  they  a r e  

8. P ie rce  v .  Socie ty  of S i s t e r s ,  268 U. S. 510 535 (1925).  
9 .  Heeyer v. Nebraska, 262 U. 9. 390, 400 (1923).  Notice t h e  

s i m i l a r i t y  i n  language with t h e  above quota t ion  from t h e  
S i s t e r s !  case.  

10.  Xbid. 
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f e d  nevertheless,  Anglo-Saxons on the  who18 tend t o  be fond 

of the  first posi t ion,  whereas a l a rge  number of persons i n  

many other s o c i e t i e s  espouse the  easy-going a t t i t u d e  t h a t  one 

ought t o  work only when i t  becomes an absolute necess i ty  t o  do 

so. But even among Anglo-Saxons some w i l l  not  be strongly 

sompelled by the  Pur i t an ioa l  idea of amassing cash, but w i l l  

engage i n  a ce r t a in  work simply because they enjoy it. There- 

f o r e  one could say t h a t  t he  pol ice  power when it attempts t o  

regu la te  businesses o r  professions, w i l l  leave some persons 

af fected w i t h  the  fee l ing  t h a t  t h e i r  pocketbook has been in- 

t e r f e r ed  with, and others ,  notably teachers and other  i n t e l -  

l e c t u a l s ,  with t he  sensation t h a t  it was primari ly t h e i r  per- 

sonal  s t y l e  which has been cramped. 

It would be wrong t o  say t h a t  J u s t i e e  McReynolds was un- 

a l t e r a b l y  opposed t o  the  regula t ion of businesses and profes- 

s ions  which had noxious effectts o r  which might o f ten  lead  t o  

abuses, It is  f a i r  t o  say, however, t h a t  he was not w i l l i ng  

t o  proceed very far  along the  regula tory  path. To c i t e  an 

example, he found it within  the  power of the s t a t e  t o  exact 
11 l i censes  from brokers who sold t i c k e t s  t o  places of amusement, 

desp i te  the  Tact t h a t ,  i n  h i s  opinion, t i c k e t  brokering was 

not  a *business affected with the  public  i n t e r e s t ,  "12 

11, Weller v, New York, 268 U. S. 319 (1925). 
12, Tyson 8 ,  Banton, 273 U. S ,  418 (1927). See a l so  t he  

subsequent disoussion of Nebbia 8 .  New York, 291 U. S. 
502 (1934). 



The same was t r u e  of employment agencies.  They too  

were n o t  a f f e c t e d  wi th  a pub l i c  i n t e r e s t ,  according t o  Jus-  

t i c e  McReynolds.l3 In  s p i t e  of t h i s ,  t hey  were amenable t o  

reasonable regula t ioni4he  found on an occasion on which he 

upheld a  s t a t e  s t a t u t e 1 5  requ i r ing  t h e  l i c e n s i n g  and bonding 

of p r i v a t e  employment agencies .  The s t a t e  was empowered 

under t h e  po l i ce  power t o  p resc r ibe  such "reasonable regula-  

t i o n s "  s ince  the fl.. .general  na tu re  of t h e  business i s  such 

t h a t  unless  regula ted  many persons may be exposed t o  mis- 

fo r tunes  aga ins t  which t h e  l e g i s l a t u r e  can properly p r o t e c t  

them. "16 

This was a s  f a r  a s  he was w i l l i n g  t o  go. When i t  came 

t o  a law17 forbidding t h e  exact ion of f e e s  from workers f o r  

whom an employment agency had loca ted  jobs, he found t h a t  

such a r e g u l a t i o n  was tantamount t o  t h e  depr iva t ion  of prop- 

e r t y  without due proctess of law. Speaking f o r  a  major i ty  

of f i v e ,  he f e l t  t h a t  t h i s  was so because, cont rary  t o  M r .  

J u s t i c e  Brandeist  vigorous d i s sen t  which was somewhat i n  t h e  

na ture  of one of t h e  famous WBrandeis  brief^,^ an employment 

agency could n o t  e x i s t  without workers' f e e s .  Thus a  barr-  

ing  of workersr f e e s  r e a l l y  meant, according t o  J u s t i c e  

I 

13. Ribnik v. McBri.de, 277 U. S. 350 (1928).  Both i n  t h e  
Tyson case and i n  Ribnik v. McBride J u s t i c e  Sutherland 
spoke f o r  t h e  majori ty .  

14. Brazee v .  Michigan, 241 U. S. 340 (1916) .  
1 5 .  Publ ic  Acts of Michigan 1913, Act 301. 
16. Brazee v .  Michigan, 241 U. S. 340, 343 (1916) .  
17. Laws of Washington 1915, c. 1. 
18. Adams v .  Tanner, 244 U. S .  590 (1917).  



K'icHeynolds,a v i r t u a l  des t ruc t ion  of p r i v a t e  employment agen- 

c i e s .  This, of course,  would not be i l l e g a l  i f  it were 

deemed t h a t  t h e  very business  of operat ing a  p r i v a t e  ernploy- 

rnent agency was inheren t ly  harmful t o  t h e  people of Washing- 

ton .  l9 But t h i s  was nd t  t h e  case here ,  s i n c e  P . .  .we th ink  

it  p l a i n  t h a t  t h e r e  i s  nothing inheren t ly  immoral or  danger- 

ous t o  publ ic  welfare  i n  a c t i n g  a s  paid r e p r e s e n t a t i v e  of 

another  t o  f i n d  a  pos i t ion  i n  which he can earn  an honest 

l i v i n g .  On t h e  cont rary ,  such se rv ice  i s  use fu l ,  cornmendable, 

and i n  g r e a t  demand. "*' The f a c t  t h a t  such a business con- 

t a i n s  inherent  f e a t u r e s  present ing  much op2ortuni ty and temp- 

t a t i o n  t o  abuse21 s t i l l  d id  no t  j u s t i f y  a s t a t u t e  which 

". . . i s  one of p roh ib i t ion ,  not  r egu la t ion .  'You take  my 

house when you do take t h e  prop t h a t  doth s u s t a i n  my house; 

you take my l i f e  when you do t ake  the  means whereby I 

From t h i s  a cons i s t en t ly  held theory evolves.  Busi- 

nesses  and profess ions  a r e  amenable t o  t h e  r egu la to ry  power 

19. While t h e  rilere possession-of l i q u o r  i s  not  exac t ly  a 
business or profess ion ,  i t  could be v i r t u a l l y  outlawed 
because of i t s  noxious q u a l i t i e s .  Speaking i n  Crane v. 
Caupbell,  245 U. S.  304, 307 (1917) ,  he s a i d  t h a t  ftIt 
must now be regarded as  s e t t l e d  t h a t ,  on account of t h e i r  
well-known noxious q u a l i t i e s  and the  ext raordinary  e v i l s  
shown by experience commonly t o  be consequent upon t h e i r  
use,  a  S t a t e  has  power abso lu te ly  t o  p r o h i b i t  manufacture, 
purchase, s a l e ,  o r  t r a n s p o r t a t i o n  of i n t o x i c a t i n g  l i q u o r s  
wi th in  i t s  borders without v i o l a t i n g  the  guarantees  of 
t h e  Four t een th  Amendment ." This sweeping permission em- 
braces mere possession,  Id. a t  307-308. 

20. Adams v .  Tanner, 2&4 U, S. 590, 593 (1917).  
21. I d .  a t  595. 
22. E. a t  593.  



of t h e  s t a t e .  Harraful p u r s u i t s  can be barred a l toge the r .  

But honorable .pursuits capable of r egu la t ion  can not  be 

v i r t u a l l y  outlawed, even though they  may o f t en  lead  t o  abuse. 

A s  an i n t e r e s t i n g  s i d e l i g h t  i t  might be noted t h a t  I&. 

J u s t i c e  McWeynolds l a i d  much s t r e s s  on t h e  freedom t o  choose 

one's r i g h t f u l  t t ca l l ingw,  t h e  vocation o r  Beruf, s o  empha- 

s i z e d  by Max Weber i n  the  P r o t e s t a n t  Xthic .  Like the D i s -  

s e n t e r s  of o ld ,  t h e  J u s t i c e  was most chary of r e g u l a t i o n s  

which put an obs tac le  between a  man and h i s  r i g h t f u l  ca l l ing?3  

The above i s  e s p e c i a l l y  t r u e  i n  t h r e e  cases touching on 

education i n  the  United S t a t e s  and i t s  possessions.24 The 

t h r e e  dec is ions  a r e  amongst t h e  most important con t r ibu t ions  

which J u s t i c e  McXeynolds made t o  our law. A l l  t h r e e  a r e  an 

important blow a t  popular m a j o r i t i e s  seeking t o  impose t h e i r  

conception of what c o n s t i t u t e s  harmful education on t h e  par- 

e n t s  and t eachers  of American chi ldren .  J u s t i c e  McReynoldsl 

emphasis was t o  a  somewhat g r e a t e r  ex tent  upon t h e  schools '  

r i g h t  t o  t h e i r  property holdings than upon t h e  r i g h t  of s e l f -  

expression of t h e  t eachers  o r  the  choice of t h e  parents .  For 

t h e  sake of t h e  chronology of l e g a l  t h e o r i e s  it should be 

emphasized t h a t  t h e  Ideyer case and the  S i s t e r s '  case were 

23, There i s  a l s o  considerable  emphasis placed on t h e  idea  of 
t h e  r i g h t f u l  c a l l i n g  i n  t h e  Slaughter  House Cases, 16 
Wall. 36 (U.S. 1872).  See, e.g., J u s t i c e  F i e l d ' s  d i s s e n t ,  
a t  88, or  J u s t i c e  Bradley's d i s s e n t ,  a t  116. 

24. Meyer v.  Nebraska, 262 U. S. 3530 (1923) ;  P i e r c e  v. Socie ty  
of t h e  S i s t e r s ,  268 U. S.  510 (1925 ) ;  Far r ington  v. 
Tokushige, 273 U. 5. 284 (1927). 



decided before Gitlow v. New yorkO25 That case i s  one of 

t h e  most i a p o r t a n t  landmarks i n  American jud ica l  h i s t o r y ,  be- 

cause i n  it J u s t i c e  Sanford, speaking f o r  t h e  major i ty ,  

s t a r t e d  t o  apply some provis ions  of the  f i r s t  e i g h t  amend- 

ments of t h e  Federal  Cons t i tu t ion  a s  l i m i t a t i o n s  upon t h e  

S t a t e ,  i, e . ,  he allowed 26 t h e  Fourteenth Amendment t o  em- 

brace some provis ions  of t h e  F i r s t  Amendment as p a r t  of t h e  

r e s t r i c t i o n s  upon t h e  scope of a c t i o n  of t h e  s t a t e .27  In 

t h e  Gitlow case it was j u s t  t h e  F i r s t  Amendment, but s i n c e  

then  t h e r e  have been at tempts  t o  squeeze t h e  p r o h i b i t i o n s  of 

t h e  e n t i r e  B i l l  of Rights  i n t o  t h e  S t a t e s t  domain. It should 

be added t h a t  t h i s  has become one of t h e  most s o r e l y  contested 

25. 268 U. S.  652 (1925).  
26, ". . .we may and do assume t h a t  freedom of speech and of 

t h e  press--which a r e  pro tec ted  by the  F i r s t  Amendment 
from abridgement by Congress--are among the  fundamental 
personal  r i g h t s  and l 1 i b e r t i e s t  pro tec ted  by t h e  due 
process  c lause  of the  Fourteenth Amendment from impair- 
ment by t h e  S t a t e s . "  I d .  a t  666. 

27. See Charles Warren, ~ h F ~ e w  "Libertyt1 under t h e  Four- 
t e e n t h  Amendment, 39 HAHV. E. REV. 431 (1926).  A s  a 
sequel  t o  I&. Warrents a r t i c l e ,  s ee  John Raeburn Green 
L i b e r t y  under t h e  Fourteenth Amendment, 27 WASH. U.L.Q. 
497, 514-562 (1942) e s p e c i a l l y  a t  514-538. Mr. Green, 
unl ike  M r .  Warren, does not take a  d i m  view of t h i s  
development. 



p o i n t s  among t h e  j u s t i c e s .  28 

This poin t  seems t o  i n d i c a t e  t h a t  it would have been 

poss ib le  f o r  M r .  J u s t i c e  McReynolds t o  take  J u s t i c e  Sanford's 

s t e p .  He could have found undue r e s t r i c t i o n s  upon t eachers  

a v i o l a t i o n  of t h e  freedom of speech i n  t h e  F i r s t  Amendment, 

and contended t h a t  t h e  s t a t e ' s  hand was s tayed by t h a t  amend- 

ment, because of t h e  Fourteenth1 s i n  junction a g a i n s t  depri-  

va t ion  of l i f e ,  l i b e r t y ,  and proper ty  without due process  of 

law. I n  t h e  Tokushige case t h i s  d id  no t  apply because t h e r e  

t h e  offender  was t h e  Tederal  government, bound by t h e  F i f t h  

r a t h e r  than  t h e  Fourteenth Amendment. But he refused t o  

plough new t e r r i t o r y  a s  long as t h e  o ld  holdings oould y i e l d  

a f a i r  r e t u r n ,  Undoubtedly t h a t  was t h e  p a r t  of j u d i c i a l  

wisdom. 

28. For a vigorous expression of t h e  an t i - incorpora t ion i s t  
po in t  of view, see  J u s t i c e  Sackson's d i s s e n t  i n  Beauhar- 
n a i s  v .  I l l i n o i s ,  343 U, 3. 250 (19.52). I n  a d i s sen t  i n  
t h e  same case t h e  i n c o r p o r a t i o n i s t  view, a s  appl ied  t o  
the  F i r s t  Amendment, was charapioned by J u s t i c e  Black, who 
had argue& t h e  incorpora t ion  of t h e  e n t i r e  B i l l  of Rights  
i n  Adamson v.  Cal i fo rn ia ,  332 U. S. 46, 71-72 (1947).  
The weaknesses i n  J u s t i c e  Black's t h e o r i e s  a r e  pointed 
up i n  Charles Fairman, Does t h e  Fourteenth amendment 
Incorpora te  t h e  B i l l  of Rights? The 0riginal 'PTnderstand- 
ing, 2 STAN. L. RXV. 5 (1949). Professor  Fairman adduced 
a mountain of h i s t o r i c a l  evidence aga ins t  J u s t i c e  Black 
and found, a f t e r  extensive search,  only a moleh i l l  of 
evidence i n  t h e  Alabaman's favor .  The same i s  t r u e  from 
t h e  poin t  of view of precedents ,  Stanley Morrison, Does 
t h e  Fourteenth Amendment Incorpora te  t h e  B i l l  of Rights? 
The J u d i c i a l  I n t e r p r e t a t i o n ,  2 STAN. L. REV. 140 (1949).  
Like J u s t i c e  Jackson, ex - Jus t i ce  Roberts i s  opposed t o  
J u s t i c e  Blackts  theory: Owen D. Roberts,  The Court and 
t h e  Const i tu t ion  (Cambridge, Mass., l 9 5 l ) ,  65-95. 



I n  t h e  Tokushige case J u s t i c e  McReynolds, speaking f o r  

a unanimous Court, s t ruck  down l e g i s l a t i o n  of the  T e r r i t o r y  

of ~ a w a i i ~ 9  of a  most d r a s t i c  charac ter .  The law was aimed 

a t  163 p r i v a t e  fo re ign  language schools ,  most of which were 

conducted i n  t h e  Japanese idiom, These i n s t i t u t i o n s  were 

maintained and f o s t e r e d  by more than  5,000 persons,  had an 

enrollment of about 20,000 s tuden t s ,  and employed about 300 

teachers .  V i r t u a l l y  a l l  ch i ld ren  who a t tended t h e  f o r e i g n  

language schools  were a l s o  a t t end ing  publ ic  schools  or  t h e i r  

p r i v a t e  equiva lents .  I n  f a c t ,  records showed t h a t  t h e  en- 

rol lment  of p u p i l s  of Japanese ances t ry  i n  t h e  ordinary 

schools  was s t e a d i l y  increasing.  The law requ i red  payment 

of a  r a t h e r  s t e e p  annual l i c e n s e  f e e  and a  s p e c i a l  permit t o  

conduct t h e  language schools.  Each c h i l d  a t t end ing  had t o  

be r e g i s t e r e d  with t h e  t e r r i t o r i a l  Department of Pub l i c  

I n s t r u c t i o n .  A l l  of t h e  t eachers  and admin i s t r a to r s  had t o  

o b t a i n  a l i c e n s e  from t h e  Department and had t o  be "possessed 

of t h e  i d e a l s  of democracy,f1 They a l s o  had t o  iaow American 

h i s t o r y  and read  and speak English.  I n  f a c t  t h e  textbooks 

had t o  be w r i t t e n  from t h e  assumption t h a t  t h e  ch i ld rens l  

mother tongue was Engl ish ,  Teachers were requi red  t o  t ake  

an oa th  t o  t h e  e f f e c t  t h a t  they  would i n s t i l l  l o y a l t y  towards 

America i n  t h e i r  pup i l s ,  Teaching was not  allowed f o r  more 

than  one hour a  day nor more than  t h i r t y - e i g h t  weeks a  year .  

29.  Act 30, Spec. Sess ,  1920,  a s  amended by Act 171 of 1923, 
and Act 152 of 1925. 



The Department of Publ ic  I n s t r u c t i o n  had the  r i g h t  t o  pre- 

s c r i b e  textbooks,  age requirements,  and entrance s tandards.  

It could send out i t s  inspec to r s  t o  check on t h e  schools 

whenever i t  des i red  t o  do so .  Non-compliance wi th  t h e  law 

could l e a d  t o  t h e  revocat ion  of the  permit and t o  f i n e s .  

The f a c t s  of t h e  o ther  two cases  a r e  so  wel l  known 

t h a t  they w i l l  be summarized only b r i e f l y .  I n  t h e  S i s t e r s 1  

case J u s t i c e  McReynolds held i n v a l i d  a  law of OregonjO re- 

q u i r i n g  ch i ld ren  t o  a t t end  publ ic  r a t h e r  than  p r i v a t e  o r  

pa roch ia l  schools ,  up through t h e  e igh th  grade. This would 

have destroyed these  l a t t e r  schools  j u s t  a s  t h e  Hawaiian 

language schools would have been destroyed. The f a c t s  of t h e  

Meyer case were even more remarkable. In t h i s  case a  law of 

~ e b r a s k a 3 ~  forbade t h e  teaching of l i v i n g  fo re ign  languages 

i n  publ io ,  p r i v a t e ,  or  parochia l  schools  before completion of 

t h e  e ighth  grade. Above t h i s  l e v e l  the  languages could be 

s tud ied  upon p resen ta t ion  of a  c e r t i f i c a t e  of success fu l  com- 

p l e t i o n  of the  first e igh t  grades:  "The l i v i n g  languages may 

be taught  t o  ch i ld ren  who have passed t h e  e igh th  grade,  appar- 

e n t l y  on t h e  theory t h a t  when they  have reached t h a t  mature 

age they w i l l  be l e s s  ab le  t o  l e a r n  t h e  l i v i n g  languages than 

before.  n32 The dec is ion  had a  widespread e f f e c t  because a  

30. The Compulsor Education Act, adopted November 7, 1922, 
OKFG. CODE, $266. 

31. Nebr. Laws 1919, c.  249. 
32. 'Ed i to r i a l  Comment, 1 7  A. J. I. L, 507,  508 (1923) ,  

w r i t t e n  by Jaraes B. S c o t t .  



number of s t a t e s 3 3  had passed s i m i l a r  laws. An I l l i n o i s  law34 

proclaimed t h e  "American languagew as  t h e  o f f i c i a l  language of 

t h e  s t a t e .  The motives underlying such l e g i s l a t i o n  were ex- 

pounded i n  what i s  commonly regarded a s  a learned publ ica t ion:  

"There a r e  s e c t i o n s  of t he  country i n  t h e  
West today where one can go f o r  miles  and miles  
and never hear  a word of English spoken. These 
people using t h e i r  n a t i v e  language exclus ive ly  
a r e  p r a c t i c a l l y  fo re ign  t o  the  na ture  of our in-  
s t i t u t i o n s  and one-half of the  h e r e s i e s  which 
o r ig ina ted  i n  t h e  West a r e  due t o  people whose 
language and customs render  t h e n  abso lu te ly  
fo re ign  t o  our pystem of government and our r u l e  
of l i b e r t y  governed by law. ~135 

The case arose when Tbleyer, a teacher ,  was caught teach- 

ing  Bible s t o r i e s  i n  German i n  a Lutheran parochia l  school i n  

Nebraska. Such p u r s u i t s ,  or c a l l i n g s ,  J u s t i c e  XcEeynolds 

found, were n o t  base or  a n t i - s o c i a l :  

"Prac t i ca l ly ,  education of the  young i s  
only poss ib le  i n  schools conducted by espec ia l ly  
q u a l i f i e d  persons who devote themselves t h e r e t o .  
The c a l l i n g  always has been regarded a s  usefu l  
and honorable, e s s e n t i a l ,  indeed, t o  the  publ ic  
wel fare .  Mere knowledge of t h e  German language 
cannot reasonably be regarded a s  harmful. Here- 
t o f o r e  i t  has been c rrmonly looked upon a s  help- 
f u l  and d e s i r a b l e  ."3 8 
And s i m i l a r l y  he s a i d  of the  a c t i v i t i e s  of the  S i s t e r s  

t h a t  !r...Appellees a r e  engaged i n  a kind of undertaking not  

inhe ren t ly  harmful, but long regarded a s  use fu l  and meri- 

t o r i o u s . .  . ~ 3 7  

33. Iowa, Nebraska, Kansas, Arkansas, Indiana,  Ohio, Maine, 
New E a ~ p s h i r e  and I l l i n o i s ,  Notes, 9 IOWA L. BUL. 123, 
124 (19241, 

34. Ill. Laws 1923, p. 7. 
35. E d i t o r i a l ,  9 VA. L. REG. ( N .  23.1 378, 379 (1923) .  
36. Meyer v .  Nebraska, 262 U. 5.  390, 400 (1923).  
37. P ie rce  v. Soc ie ty  of S i s t e r s ,  268 U. S. 510, 534 (1925).  



Hence jus t  a s  employment agencies can engage i n  an in-  

h e r e n t l y  non-harmful business,  pedagogues can t each  what i s  

deemed usefu l .  However, the  quest ion a r i s e s ,  can m a j o r i t i e s  

r e g u l a t e  the  conuuct of publ ic  and p r i v a t e  i n s t r u c t i o n  i f  

they  f e e l  t h a t  i t  would lead t o  abuse? Again Mr. J u s t i c e  

McReynolds adopted a  p o s i t i o n  s i m i l a r  t o  t h a t  i n  t h e  employ- 

ment agency cases.  38 

"That the  S t a t e  may do nruch, go very f a r ,  
indeed, i n  order  t o  improve the  q u a l i t y  of i t s  
c i t i z e n s ,  phys ica l ly ,  mentally and morally,  is  
c l e a r  ; but the  ind iv idua l  has c e r t a i n  f  unda- 
mental r i g h t s  which must be respected .  The pro- 
t e c t i o n  of the  Const i tu t ion  extends t o  a l l ,  t o  
those  who speak o the r  languages a s  we l l  a s  t o  
those born wi th  Engl ish  on t h e i r  tongue. Per- 
haps it would be h ighly  advantageous i f  a l l  had 
ready understanding of our ordinary speech, but 
t h i s  cannot be coeroed by methods which c o n f l i c t  
w i t h  t h e  Consti tution--a des i rab le  end cannot be 
promoted by prohib i ted  means, "39 

The Court i s  prepared t o  t ake  j u d i c i a l  cognizance of 

t h e  d i f f i c u l t i e s  which l e g i s l a t u r e s  wish t o  a l l e v i a t e ,  but it 

cannot allbw t h a t  t h e  guarantees of t h e  Cons t i tu t ion  be vio- 

l a t e d :  tlTju'e...appreciate the  grave problems inc iden t  t o  t h e  

, 38. H i s  pos i t ion  should a l s o  be compared t o  J u s t i c e  Bradley's 
d i s s e n t  i n  the  Slaughter-House Cases, 16  Wall. 36, 113-114 
(U. S .  1872) : . the r i g h t  of any c i t i z e n  t o  fol low what- 
ever lawful  employment he chooses t o  adopt ( submit t ing  
himself t o  lawful  r e g u l a t i o n s )  i s  one of h i s  most valuable  
r i g h t s ,  and one which t h e  l e g i s l a t u r e  of a  s t a t e  cannot 
invade.. . .  

"The right of t h e  S t a t e  t o  r e g u l a t e  the  conduct of i t s  
c i t i z e n s  i s  undoubtedly a  very broad and extensive one, 
and not  t o  be l i g h t l y  r e s t r i c t e d .  But t h e r e  a r e  c e r t a i n  
fundamental r i g h t s  which t h i s  r i g h t  of r egu la t ion  cannot 
i n f r i n g e  ... P 

39. Neyer v . Nebraska, 262 U. S. 390, 401 (1925 ) . 



l a r g e  a l i e n  population of the  Hawaiian I s l ands .  These should 

be given due weight whenever t h e  v a l i d i t y  of any governmen- 

t a l  r egu la t ion  of p r i v a t e  schools  i s  under cons idera t ion;  but 

t h e  l i m i t a t i o n  of t h e  Cons t i tu t ion  must no t  be transcended. h" 
And these  l i m i t a t i o n s  a r e  transcended because T . . . t h e  school 

Act and t h e  measures adopted thereunder go f a r  beyond mere 

regu la t ion  of p r i v a t e l y  supported schools where chi ldren  ob- 

t a i n  i n s t r u c t i o n  deemed valuable  by t h e i r  pa ren t s  and which 

i s  n o t  obviously i n  c o n f l i c t  wi th  any public i n t e r e ~ t . 1 1 4 ~  

In f a c t  the  Act which r e g u l a t e s  " the in t ima te  and e s s e n t i a l  

d e t a i l s  of such schools . .  ."k2 seems t o  be p a r t  of a P. .  3e- 

l i b e r a t e  plan t o  br ing fo re ign  language schools  under a  

s t r i c t  governmental con t ro l  f o r  which t h e  record  d i sc loses  

no adequate reason.  nk3 

I f  t h e  record  f a i l e d  t o  d i s c l o s e  adequate reason f o r  

t h e  a c t i o n s  of t h e  s t a t e s  and Hawaii, t hese  a c t i o n s  by t h e  

sane token f a i l e d  t o  n e s t  t h e  c r i t e r i o n  of being l e g i s l a t i o n  

which bore some reasonable r e l a t i o n  t o  an end wi th in  t h e  

competency of t h e  s t a t e  t o  e f f e c t u a t e .  In t h e  absence of 

any j u s t i f i c a t i o n ,  t h e  only poss ib le  conclusion was t h a t  

t h e s e  laws deprived the  p a r t i e s  a f f e c t e d  of some r i g h t s  with- 

out  due process of law. 

40. Far r ington  v .  Tokushige, 273 U. S. 284, 299 ( 1 9 2 7 ) .  
41. x. a t  298. 
42. I b i d .  
43. m. - 



A s  t o  t h e  schools1 f i n a n c i a l  setback, t h e  s i t u a t i o n  was 

c l e a r .  In  Hawaii t h e  t o t a l  investment i n  t h e  schools was 

about $250,000, and the  a c t u a l  enforcement of t h e  a c t s  would 

i n e v i t a b l y  have destroyed t h e  property.  44 And a s  f a r  a s  the  

S i s t e r s  were concerned, "The i n e v i t a b l e  p r a c t i c a l  r e s u l t  of 

enforcing t h e  Act under cons idera t ion  would be des t ruc t ion  

of appel lees1  primary schools ,  and perhaps a l l  o ther  p r i v a t e  

primary schools f o r  normal ch i ld ren  wi th in  t h e  S t a t e  of 

Oregon. ~ 4 5  

J u s t i c e  IvIcReynolds could have confined h i s  opinion t o  

a  demonstration of t h e  f a c t  t h a t  t h e  publ ic  pol icy  of t h e  

s t a t e s  and of t h e  T e r r i t o r y  of Hawaii was th rea ten ing  t o  ren- 

de r  wor th less  or  reduce i n  value t h e  aggrieved p a r t i e s '  

schools  i n  which a considerable  mount  of money had been in- 

ves ted ,  But he a l s o  chose t o  examine t h e  quest ion from the  

po in t  of view of t h e  r i g h t s  of t h e  t eachers  and the  c h i l d r e n s l  

parents :  These l i b e r t i e s  wi th  which " . . .evident ly t h e  leg- 

i s l a t u r e  has  attempted n ~ t e r i a l l y  t o  i n t e r f e r e . .  ." a r e  

" , . . the c a l l i n g  of modern language t eachers , . . . t he  oppor- 

t u n i t i e s  of pup i l s  t o  acqui re  knowledge, and. , . the power of 

p a r e n t s  t o  con t ro l  t h e  education of t h e i r  own. w46 This 

po l i cy  was decidedly wrong, he thoug@ because ll . . .  t h e  

fundamental theory of l i b e r t y  upon which a l l  government i n  

44. a. a t  298. 
45. P i e r c e  v. Socie ty  of S i s t e r s ,  268 U.S. 510, 534 (1925).  
46. Meyer v. Nebraska, 262 U. S. 390, 401 (1923) .  



t h i s  Union repose excludes any general power of the  S t a t e  t o  

standardize i t s  children by forc ing them t o  accept ins t ruc-  

t i on  from public  teaohers only. The ch i ld  is not  t he  mere 

creature  of t he  S t a t e ;  those who nurture h i m  and d i r e c t  h i s  

dest iny have the  r i g h t ,  coupled with t he  high duty, t o  ... 
prepare him f o r  addi t ional  obl igat ions  .w47 

But what was t h a t  fundamental theory of l i b e r t y  en- 

shrined i n  t he  Fourteenth Amendment and used i n  these  d ic ta?  

It is well-known t h a t  what i s  cornprized i n  t h i s  phrase of t he  

hendment has been hot ly  debated ever s ince  the  adoption of 

t h a t  It i n  therefore  worth while t o  examine Mr. 

4.7. Pierce v .  Society of S i s t e r s ,  268 U. S .  510, 535 (1925). 
48. See Charles warren, The New " ~ i b e r t y *  under-the Fourteenth 

Amendment, 39 HART. L, REV. 431 (1926) and John Raeburn 
Green, Liberty under the  Fourteenth Amendment, 27 WASH, U. L. 
Q. 497 (1942). For the  s t a t u s  of the  problem up through the  
New Deal years,  see Edward S. Cornin The Consti tut ion and 
what Zt Means T o d q  (Prinoeton, 19371, 145-150. For the  
controverss surroundinn the  incorporation of t he  B i l l  of 
Rights, se& t h e  references c i t e d  in note 28 su  r a ,  as well  
a s  Horace Edgar Flack The Adoption of t h e  Four eenth Amend- - + 
merit (Baltimore, 19081 which J u s t i c e  Black consulted f o r  
Adamson v. California,  332 U. S. 46 (1947), and Herbert T. 
Leyland, The Concept of Due Process of Law i n  1866 and Its 
Influence on the  Fourteenth Amenbent, manuscwipt master 's 
t h e s i s  i n  the  l i b r a r y  of t h e  University of Wis~onsin  (1922), 
84-116. Consult a l so  Bodney L. Mott, Due Process of Law: 
A H i s to r i ca l  and ~ n a l y t i c a l -  Treat ise  
Methods Followed by the  Courts i n  t h  
Conce~ t  of t h e  "Law of t h e  Landn ( I  
304-307, 332-344; Carl Brent Ehisher 
t u t i o n a l  Power i n  t he  United S t a t e s  
Osmond K. Fraenkel, Our Civi l  Liber t  
k6-50 and lk9-161 on due mocess  i n  

I The arowth 03 Const 
I c h i w w .  19461, 167 ..I 
i e s  (mew-~ork,  i944) ,  
both s t a t e  and federa 

matters ; ~ d w a r d  S.  orw win; Liberty Against Government 
(Baton Xouge, Louisiana, 194.82, especia l ly  Chapter fl, en- 
t i t l e d  nLiberty ugder t he  Fourteenth Amendmenten 



J u s t i c e  McReynoldst i n t e rp re t a t i on  of it: 

Whi l e  t h i s  Court has not  attempted t o  define 
with exactness the  l i b e r t y  thus guaranteed, the  
term has received much consideration and some of 
the included th ings  have been de f in i t e ly  s ta ted .  
Without doubt, it denotes not merely freedom from 
bodily r e s t r a i n t  but a l so  t he  right of the  in- 
d ividual  t o  contract ,  t o  engage i n  any of the  con- 
mon occupations of l i f e ,  t o  acquire useful  know- 
ledge, t o  marry, e s t a b l i s h  a home and bring up 
children,  t o  worship God according t o  the  d i c t a t e s  
of h i s  own conscience, and general ly t o  enjoy those 
pr iv i leges  long recognized a t  common law a s  essen- 
t i a l  t the  orderly pursui t  of happiness by f r e e  
men, n48 

Two f a c t s  seem worthy of consideration i n  connection 

w i t h  t h i s  in te rpre ta t ion .  First of a l l ,  it should be kept 

i n  mind t h a t  a l l  the  freedoms enumerated here, i n  addit ion 

t o  the  freedom from bodily r e s t r a i n t ,  fare pa r t  of t he  law 

wr i t t en  by the  cour t s  i n  t h e i r  i n t e rp re t a t i on  of t he  F i f t h  

and Fourteenth Amendments. To the  founding f a the r s ,  ac- 

quainted w i t h  the  common law, l i b e r t y  meant no more than 

freedom from bodily r e s t r a i n t e 5 *  It must there fore  be re- 

membered tha t  the  above in t e rp re t a t i on  i s  the  r e s u l t  of ju- 

d i c i a l  inolusion and exclusion, and t h a t  over t h e  oourse of 

time i t  can be broadened and narrowed a t  the  Court's w i l l .  

This leads  us t o  t h e  second point: by the  above de f in i t i on  

J u s t i c e  McReynolds seemed t o  agree by implication with a 

49. Meyer v ,  Nebraska, 262 U, S ,  390, 399 (1923). 
50. ~ h a r l e s  Warren, The Mew " ~ i b e r t y "  under t he  Fourteenth 

Amendment, 39 HARV. L. REV, 4.31 (1926) ; Charles E. 
Shattuek, The True Meaning of t he  Term nLibertgn i n  those 
Clauses i n  the  Federal and S t a t e  Consti tut ions which Pro- 
t e c t  *Life Liberty and Property,* 4 KARP. L. R W ,  365, 3'/7 
(1891) 



po in t  made by M r .  J u s t i c e  Brandeis i n  h i s  d i s s e n t  i n  G i l b e r t  

v. Minnesota. 51 There t h e  quest ion of teaching  and p e a c h -  

ing  pac i f i sm i n  c o n f l i c t  with a s t a t e  law, making such teach- 

i n g  i l l e g a l ,  was discussed. J u s t i c e  Brandeis f e l t  t h a t  he 

could no t  i f . .  , be l i eve  t h a t  t h e  l i b e r t y  guaranteed i n  t h e  

Fourteenth Amendment includes only l i b e r t y  t o  acqui re  and 

enjoy property.  rt52 

&[eyer v. Nebraska and t h e  o ther  two cases were some- 

t h i n g  of a  syn thes i s .  J u s t i c e  &fc2eynolds had not  jo i l~ed  

J u s t i c e  Brandefs i n  h i s  d i s sen t  i n  Gi lbe r t  v. Minnesota. A s  

f o r  Adam v. Tanner, 5 3  J u s t i c e  Brandeis had w r i t t e n  a very 

memorable d i s sen t  from J u s t i c e  McReynolds' major i ty  opinion,  

a s  w a s  mentioned e a r l i e r .  This syn thes i s  of t h e  G i l b e r t  d is -  

s e n t  and t h e  Adams v. Tanner major i ty  opinion seems l i k e  a 

remarkable achievement. 

13. The Freedom t o  Conduct One's Business. 

The Court, having decided t h a t  t h e  freedom of p u r s u i t  

of l ive l ihood ,  which i s  t h e  freedom t o  engage i n  one's chosen 

c a l l i n g ,  i s  e s s e n t i a l  t o  men l i v i n g  i n  a  c i v i l i z e d  common- 

weal th,  a l s o  gave cons idera t ion  t o  t h e  amount of s e l f - d e t e r -  

mination these  persons should have over t h e i r  a f f a i r s ,  This 

v e r y  quest ion s e t  t h e  s t a g e  f o r  a  s t rugg le  between l a i s s e z -  

51. 254 U. 23. 325 (1920).  
52. 3. a t  343. Charles A. Beard, Pub l i c  Po l i cy  and t h e  

General Welfare (Hew York, 1941-) , 139-142. 
5 3 .  244 U. 3 .  590 (1917).  



f a i r e  t h i n k e r s  and those who desired some regu la t ion  i n  t h e  

publ ic  i n t e r e s t .  

It would be well  t o  remember t h a t  J u s t i c e  McReynolds 

was born, and f u l l y  matured, i n  an age t h a t  preceded t h e  

c los ing  of t h e  f r o n t i e r ,  s e t  by Mr. Turner a t  1890. This was 

an age i n  which not  much was known about t h e  s c i e n t i f i c  ap- 

proach t o  the  s o c i a l  sc iences .  L i t t l e  wonder, then ,  t h a t  the  

Vic tor ians  of t h e  time, with t h e i r  naive f a i t h  i n  automatic 

progress ,  r a r e l y  ventured t o  doubt t h a t  t h i s  e r a  of ever-ex- 

panding economic horizons would ever  draw t o  a c lose .  It i s  

only  because we enjoy t h e  mixed b less ing  of h inds ight  and the  

s c i e n t i f i c  method t h a t  we can smile a t  t h i s  l a c k  of perspec- 

t i v e .  

The wr i t ings  of the  Diiuckrakers and t h e  sporadic  e f f o r t s  

a t  reform of the  Theodore Zoosevelt e r a  began t h e  counter- 

swing. By 1912 the  gubl ic  was aware t h a t  gradual ly  our world 

was becoming a  smaller  place,  wi th  pe rpe tua l ly  r ecur r ing  con- 

f l i c t s  between groups claiming competing r i g h t s .  I n  t h a t  

year  a pres ident  was e l ec ted  who presented t h i s  country with 

an in teg ra ted  program aimed a t  reso lv ing  these  c o n f l i c t s  i n  

the  public i n t e r e s t ,  From t h a t  time on t h i s  t r end  has per- 

s i s t e d  i n  s t a t e  and f e d e r a l  l e g i s l a t i o n  a n d  admin i s t r a t ion ,  

though a t  a  sonewhat slower pace during t h e  flnormalcyv period 

of t h e  ' twenties. 

It i s  o f t e n  s a i d  t h a t  conservat ive th inkers  inva r i ab ly  

r e s i s t  change because they abhor anything t o  wnich they a r e  



no t  accustomed. This may not  always be the  whole s t o r y .  

Frequently they may simply doubt the  value of t h e  p a r t i c u l a r  

panacea o f fe red .  Should they  have a  de te rmin i s t i c  bent of 

mind, they  tend t o  f e e l  t h a t  one srnall change rnay s e t  i n  mo- 

t i o n  an e n t i r e  chain r e a c t i o n .  This l a t t e r  f e a r  of ten  seems 

t o  have ffiotivated Mr. J u s t i c e  McReynolds. 

Whether a  judge r e s i s t s  change change i s  hard t o  

s a y ;  no person i n  h e r i c a  ever ex2la ins  h i s  rnotives i n  ex- 

a c t l y  t h a t  d i r e c t  fasLlan. And yet  the  r e l a t i v e  ease or  d i f -  

f i c u l t y  with which change i s  ar;cepted i s  expressed somehow. 

It usual ly  t r a n s l a t e s  i t s e l f  i n t o  s c a l e s  of va lues .  Thus, 

wi th  those who a r e  chary of experimentation, a  c o n f l i c t  be- 

tween an old con t rac t  and a new r e g u l a t i o n  i n  t h e  publ ic  in-  

t e r e s t ,  i s  usua l ly  resolved i n  favor  of the p r i v a t e  con t rac t .  

Many who a r e  caught i n  the  dilemma of having t o  decide 

between t h e  primacy of publ ic  over p r i v a t e  i n t e r e s t s ,  and 

r u l e  i n  favor  of t h e  p r i v a t e ,  may be motivated by reasons 

which a r e  not  i n  the l e a s t  a n t i - s o c i a l .  Those who, a s  t h e  

J u s t i c e  d id ,  tend t o  i d e n t i f y  themselves wi th  t h e  n ine teen th  

century Whiggery s inp ly  be l ieve  t h a t  i n  t h e  end the  publ ic  

i n t e r e s t  w i l l  best  be served,  if the p r i v a t e  i n t e r e s t  i s  ac- 

corded t h e  g r e a t e s t  poss ib le  l a t i t u d e .  The c o n f l i c t  between 

what i s  p r i v a t e  o r  publ ic  i s  jus t  a  temporary o p t i c a l  i l l u -  

s ion ,  and i n  the  end a  syn thes i s  w i l l  t ake  p lace .  And, many 

argued, was i t  no t  t r u e ,  a f t e r  a l l ,  t h a t  a  man i n  business  

knows more about h i s  business  than a11 the  p o l i t i c i a n s ,  



bureaucrats ,  and consumers taken together?  

That Mr. J u s t i c e  EkReynolds d i d  not  oppose a l l  regula-  

t i o n  of business  has been pointed out before.  However, i t  

a l s o  should be noted t h a t  indulgence towards r e g u l a t i o n  i n  

t h e  publ ic  i n t e r e s t  was not  t h e  major theme of h i s  j u d i c i a l  

work. 

When a g r i c u l t u r a l  d i s loca t ion  became apparent i n  t h e  

yea r s  p r i o r  t o  the  g r e a t  depression t h e  s t a t e s  a n t i c i p a t e d  

t h e  f e d e r a l  government by passing l e g i s l a t i o n ,  presumably i n  

t h e  publ ic  i n t e r e s t ,  t o  help t h e  s t r i c k e n  segments of agr ic-  

c u l t u r e .  A t  t h a t  po in t  Mr. J u s t i c e  UcReynolds i n  a  decision54 

concerning a  phase of a g r i c u l t u r e  with which he was very 

f a x i l i a r ,  tobacco-growing, went very f a r  in allowing s t a t e  

r e g u l a t o r y  l e g i s l a t i o n  t o  i n t e r f e r e  w i t h  p r i v a t e  c o n t r a c t s .  

Under t h e  Bingham Co-operative Marketing ~ c t ~ ~  Kentucky 

allowed producers of tobacco t o  form co-operatives,  t h e  mem- 

be r s  of which were requi red  t o  s e l l  t h e i r  produce exclus ive ly  

t o  t h e  co-operatives. I n  other words, t h e  l e g i s l a t u r e  had 

taken cognizance of t h e  economically weakened p d s i t i o n  of 

o rd ina ry  farmers i n  an economy dominated by and l a r g e  by huge 

commercial and i n d u s t r i a l  es tabl ishments ,  and allowed them 

t o  form a monopoly i n  order  t o  s t rengthen  t h e i r  economic 

pos i t ion .  S imi lar  laws were adopted i n  forty-two s t a t e s .  

54. L ibe r ty  Warehouse Co. v .  Burley T. G .  Co-op Asso., 276 
U. 3 .  71 (1928).  

55. Hentucy Laws 1921, c.1. 



The theory  behind tnem was popular throughout t h e  Midwest and 

o the r  a g r i c u l t u r a l  a reas .  54 

I n  t h e  dec is ion  f o r  a unanimous Court Mr, J u s t i c e  

McReynolds had some far-reaching comments about con t rac t s ,  

The Warehouse Company oomplained t h a t  t h e  law deprived it of 

i t s  freedom t o  con t rac t  by making t h e  c o n t r a c t s  between t h e  

co-operative and i t s  members exclusive,  Taking a  clear-cut  

s tand  i n  f a v o r  of t h e  r e g u l a t o r y  a u t h o r i t y ,  t h e  J u s t i c e ,  

speaking of t h e  r e s t r a i n e d  power of t h e  warehouse, found t h a t  

w t h e  l i b e r t y  of con t rac t  guaranteed by t h e  Cons t i tu t ion  i s  

freedom from a r b i t r a r y  r e s t r a i n t  -- n o t  immunity from reason- 

a b l e  r e g u l a t i o n  t o  safeguard the  publ ic  i n t e r e s t .  w57 And he 

went even f u r t h e r  i n  b o l s t e r i n g  Kentucky's f a i t h  i n  i t s  p o l i c e  

power by s t a t i n g  the maxim t h a t  *a corpora t ion  does not  pos- 

s e s s  t h e  p r i v i l e g e s  and immunities of a  o i t i z e n  of t h e  United 

S t a t e s  wi th in  t h e  meaning of t h e  C o n s t i t u t i o n b W  58 

Equally s h o r t  s h r i f t  was made of o t h e r  por t ions  of the 

first sec t ion  of t h e  Fourteenth hendment ,  f o r  it was deolared 

t h a t  "... t h e  s t a t u t e  impaired no r igh t  of t h e  Warehouse 

Company .., by merely author iz ing  corporat ions w i t h  member- 

s h i p  l i m i t e d  t o  a g r i c u l t u r i s t s  and permi t t ing  c o n t r a c t s  f o r  

purchase and r e s a l e  of farm products,  .., The s t a t e  may de- 

e l a r e  i t s  own po l i cy  as t o  such matters .  n 5 9  

56, For more of t h e  surrounding circumstances,  s e e  Comments 
on Recent Cases. 23 ILL, L. REV, 282 (1928). This comment 
i s  by Judge A. A,  ~rucre .  

57. L i b e r t y  Warehouse Co, v ,  Burley T. G. Co-op Asso,, 276 
U. S. 71, 97 (1928).  

5 8 ,  I d .  a t - 8 9 .  
59. n. a t  89-90. 



Moreover, he took j u d i c i a l  cognizance of concrete  c i r -  

cumstances motivat ing remedial  measures by t h e  l e g i s l a t u r e ,  

and s t r e s s e d  t h e  need t o  innovate i f  necessary: 

"Undoubtedly t h e  s t a t u t e  does p r o h i b i t  and 
penal ize  a c t i o n  no t  t h e r e t o f o r e  s o  r e s t r i o t e d  
and t o  t h a t  e x t e n t  i n t e r f e r e s  with freedom, But 
t h i s  is  done t o  p r o t e c t  c e r t a i n  c o n t r a c t s  which 
t h e  l e g i s l a t u r e  deemed of g r e a t  importance t o  
t h e  publ ic  and p e c u l i a r l y  sub jec t  t o  invasion. 
We need not  determine whether t h e  l i b e r t y  pro- 
t e c t e d  by t h e  Cons t i tu t ion  inc ludes  t h e  r ight  t o  
induoe a breach of con t rac t  between o t h e r s  f o r  
t h e  aggrandizement of t h e  intermeddler  -- t o  vio- 
l a t e  t h e  n i c e  sense  of r i g  t whioh honorable 8 traders ought t o  observe." 0 

This deois ion ,  p ro -pa te rna l i s t io ,  pro-monopolistic, 61 

and favorable  t o  the a g r i a u l t u r a l  producers a s  it was, s t a n d s  

i n  marked c o n t r a s t  t o  a dec is ion  which he had rendered only 

a  s h o r t  while before,62 and which, though pro-monopolistic, 

was a n t i - p a t e r n a l i s t i c  and went a g a i n s t  a g r i c u l t u r a l  producers,  

The l a t t e r  s t r u c k  down, over t h e  p r o t e s t  of J u s t i o a r  Holmes, 

Brandeis, and Stone, a l a w  of k8innesota63 p r o h i b i t i n g  t h e  

purchase of milk, cream, and b u t t e r - f a t  a t  a  h igher  p r i c e  d i f -  

f e r e n t i a l  i n  t h e  var ious  l o c a l i t i e s  of t h e  s t a t e  than  t h e  pos- 

s i b l e  d i f f e r e n c e  i n  shippiikg c o s t ,  The l e g i s l a t i o n  sought t o  

cope wi th  an e v i l  widespread i n  t h e  milk-producing a r e a s  of 

the  Midwest, It was aimed a t  t h e  l a r g e  creameries such as 

D a f t  o r  Bordents who attempted t o  monopolize t h e  sources of 

d ,  a t  9 2 ,  60, L 
61, For a good c o n t r a s t  see  h i s  p o s i t i o n  i n  Appalachian Coals 

Inc, v. United S t a t e s ,  288 U, S ,  344 (1933),  discussed in 
Chapter 111, 

62. Fairmont Creamery Go, v ,  Minnesota, 274 U, S, 1 (1927). 
63. MXNNXSOTA GENF,RAL STAT[T!lXS, Sect ion  3907. 
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milk supply. F i r s t ,  they would gain  a monopoly i n  c e r t a i n  

l o c a l i t i e s  by overbidding; they were s t rong  enough t o  absorb 

t h e  cos t .  Subsequently, they  would g radua l ly  g a i n  a monopoly 

a t  a l l  important milk-producing c e n t e r s  and thus  g a i n  a sec- 

t i o n a l  monopoly. The law sought t o  s t o p  t h i s  process .  64 

A comparison of t h e  motives a t t r i b u t e d  f o r  t h e  l a w  i s  

i n t e r e s t i n g ,  To Mr, J u s t i c e  BacReynolds it seems p l a i n  

enough t h a t  t h e  r e a l  e v i l  supposed t o  t h r e a t e n  t h e  cream 

business  was payment of excessive p r i c e s  by powerful buyers 

f o r  t h e  purpose of des t roying  competit ion,  n65 and t h a t  was t h e  

reason why t h e  s t a t u t e  aimed a t  pegging t h e  p r i c e  f o r  each 

buyer a t  t h e  l e v e l  a t  which it had been f ixed  by a  s i n g l e  

t ransact ion.66 With e g r e a t e r  degree of d i r e c t n e s s  a  Mid- 

western commentator s t a t e d  t h a t  ",.. t h e  motive of t h e  law 

was t h e  same motive which l i e s  behind our p r o t e c t i v e  t a r i f f  

acts and t h a t  is  the pro tec t ion  of i n f a n t  i n d u ~ t r i e s . * ~ 7  

It was f e l t  t ha t  t h e  n . , ,  r e a l  quest ion involved i s  t h e  

inheren t  r i g h t  of t h e  s t a t e  t o  p r o t e c t  and t o  bui ld  up i ts own 

p e c u l i a r  i n d u s t r i e s  and t h e  m a s u r e  of d i s c r e t i o n  t h a t  it may 

exerc i se  i n  doing so,  n68 Contrary t o  t h e  Warehouse case,  how- 

ever ,  &. J u s t i c e  HcReynolds f e l t  that t h i s  went beyond t h e  

d i s o r e t i o n  of t h e  l e g i s l a t u r e ,  which attempted ".., t o  d e s t r o y  

64. Coment on Reoent Cases, 2 2  LLL. L. REV, 533 ( 1 9 2 8 ) .  
This  comment was a l s o  t h e  work of Judge Andrew A, Bruce, 

65, Pairmont Creamery Co, v,  Minnesota, 274 U* So 1, 8 (1927), 
66, I b i d ,  
67. 22 ILL, L, REV., supra no te  64 a t  535,  
6 8 ,  3, a t  534, 



p l a i n t i f f  i n  e r r o r ' s  l i b e r t y  t o  e n t e r  i n t o  normal c o n t r a c t s  

long regarded no t  ohly as  e s s e n t i a l  t o  t h e  freedom of t r a d e  

and commerce but a l s o  a s  b e n e f i c i a l  t o  t h e  publ ic .  w69 Though 

t h i s  c o n s t i t u t e s  an expression of h i s  l a i s s e z - f a i r e  philosophy, 

t h e  s t a t u t e  was no t  s t r u o k  down on t h e  grounds of t h e  J u s t i c e s  

s u b s t i t u t i o n  of h i s  own i d e a s  f o r  those of t h e  l e g i s l a t u r e ,  

but because n ~ e  t h i n k  t h e  i n h i b i t i o n  of the  s t a t u t e  h a s  no 

reasonable  r e l a t i o n  t o  t h e  a n t i c i p a t e d  e v i l . . . .  n 70 

Ultimately we a l s o  f i n d  a l i n k  here  wi th  what was d is -  

cussed i n  t h e  s e c t i o n  on freedom of pursu i t  of l ive l ihood .  

Referr ing back t o  Adams Q .  Tanner ,7l he f e l t  that though t h e  

methods used by t h e  l a r g e  milk purchasers might a t  t imes l e a d  

t o  abuse, it d id  not  j u s t i f y  infringement of *... p r i v a t e  

r i g h t s  whose exe rc i se  does no t  o r d i n a r i l y  produoe e v i l  con- 

sequences. n72 

It would of course be i n t e r e s t i n g  t o  know what t h e  re-  

sult i n  t h i s  case would have been had the law of Minnesota 

been s i m i l a r  t o  t h e  Bingham Law of Plentucky, i . e . ,  had i t  

t r i e d  t o  obta in  t h e  same r e s u l t s  by p r o t e c t i n g  t h e  c o n t r a c t s  

between milk producers and milk co-operatives,  Thus t h e  d a i r y  

farmers could have been pro tec ted  and t h e  predatory e f f o r t s  

of t h e  milk purchasers,  mostly from ou t s ide  t h e  s t a t e ,  could 

have been curbed by n o t  l e t t i n g  them d e a l  d i r e c t l y  wi th  t h e  

econoa3.cally weak farmers. And what seemed important ,  a s  

59. Fairmont Creamery Co. v. Minnesota, 274 U. S. 1, 8 (1927),  
70. 3, a t  9. Cf. a l s o  Nebbia v.  Hew York, 291 U. S. 502, 556 
(1934) . 

71. 244 V, S o  590 (1917). 
72, Fairmont Creamery Co. v .  Minnesota, 274 U. S. 1, 9 (1927).  



f a r  a s  the  Court was concerned, the  question of contracts ,  

would have loomed, a s  it d i d  i n  t he  Kentucky case, on both 

s ides  of the dispute.  

The importance of the freedom t o  contract  without re- 

s t r a i n t  cannot be too much emphasized i n  an analys is  of M r .  

J 'ustioe McReynoldsT views, This view was i n  sharp contras t  

w i t h  t he  Brandeis-Bo-es idea t h a t  contracts  were made under 

the  aegis  of the  s t a t e ,  and continued t o  be va l id  and en- 

forceable only because the  s t a t e  prevented us from f a l l i n g  

i n t o  some s o r t  of Hobbesian s t a t e  of nature,  

Thus, i n  a  case a r i s i n g  out of a  wartime housing short- 

age,73 J u s t i c e  Holmes upheld a s t a t e  r e n t  control  law74 

allowing tenants  t o  s t a y  i n  t h e i r  rented dwellings f o r  a 

speci f ied  period of time despi te  expirat ion of l ea se s  i n  some 

instanoes. I n  a  deeision,from which J u s t i c e s  McRenna, White, 

Van Devanter, and MoReynolds dissented,  J u s t i c e  Holmes sa id  

t h a t  "... contracts  a r e  made subject  t o  t h i s  e x e r ~ i s e  of the  

power of t he  S t a t e  [the police power] when otherwise jus t i -  

f i ed . .  , .n75 

Again J u s t i c e  McReynolds clashed on the  public 's  power 

t o  modify contracts ,  t h i s  time with M r .  J u s t i c e  Brandeis, i n  

a case76 i n  which the  Court dea l t  with a provision of the  

Omnibus Claims Aot of March 4, 1 9 ~ 5 , ~ ~  i n  which Congress ap- 

propriated some funds compensating individuals  who had sus- 

73. Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921). 
74. N .  Y. Laws 1920, c. 942 and 947. 
75. Idarcus Brown Holding Co. v. Feldaan,256 U. S .  170,198(1921). 
76, Calhoun v.  Massie, 253 U. S.  170 (1920). 
77. 38 S ta t .  962. 



ta ined  l o s s e s  a s  a  r e s u l t  of the  C i v i l  War. The p o v i s i o n  

of importance sought t o  p r o t e c t  t h e  claiming c i t i z e n s  aga ins t  

e x t o r t i o n  by t h e  lawyers prosecut ing t h e i r  claims, by speci-  

fy ing  t h a t  i n  no case could the  lawyer be paid more than 

twenty percent -  of t h e  sum awarded by t h e  Court of Claims. 

P r i o r  t o  t h e  passage of t h e  Act one Massie had contracted 

wi th  h i s  lawyer t o  pay him f i f t y  percent  of the  prospect ive 

award. While J u s t i c e  Brandeis f e l t  t h a t  a  p r i v a t e  con t rac t  

could not  s tand i n  the  way of t h e  f u t u r e  publ ic  pol icy  of the  

awarding government, B'ir. J u s t i c e  Mc;?eynolds, d i s sen t ing  f o r  

hirriself and J u s t i  ces McKenna, P i tney  , and Varl Devanter , ad- 

duced the F i f t h  Pullendment t o  p ro tec t  the  con t rac t  between 

Massie and h i s  lawyer, The Amendment was intended, he f e l t ,  

t o  p r o t e c t  persons aga ins t  a r b i t r a r y  use of f e d e r a l  power. 

Nith shades once more of Adam v, Tanner he declared t h a t  

t h i s  i n h i b i t i o n  of t h e  Amendment . . p r o t e c t s  every raan i n  

h i s  r i g h t  t o  engage i n  honest and use fu l  work f o r  compensa- 

t ion . "  78 

The opposi t ion of Xr. J u s t i c e  IdcReynolds t o  economic 

r e g u l a t i o n  i n  genera l ,  and t o  the impairment of t h e  freedom 

t o  con t rac t  i n  p a r t i c u l a r  reached i t s  climax wi th  the  advent 

of t h e  New Deal i n  Washington and i t s  l o c a l  counterpar ts  i n  

many of the s t a t e s .  That t h i s  was t o  come i s  pref igured  i n  

some of t h e  opinions jus t  discussed.  

78. Calhoun v .  Massie, 253 U. 23. 170, 182 (1920) 



Certa in ly  t h e  raost spec tacular  and d rana t i c  defense 

of t h e  p r i v a t e  c o n t r a c t r s  imnunity from public  r e g u l a t i o n  

was made i n  t h e  d i s s e n t  i n  t h e  Gold Clause Cases. - 79 A s  we 

a l l  know, i t  was i n  these  t h r e e  cases ,  decided February 18 ,  

1935, t h a t  the  Chief J u s t i c e ,  speaking f o r  a  f ive- to-four  

Court, va l ida ted  the  abrogat ion of t h e  gold c l auses  i n  p r i -  

va te  c o n t r a c t s ,  t h e  agreement of t h e  f e d e r a l  government t o  

reimburse t h e  holders  of gold c e r t i f i c a t e s  i n  gold coin,  and 

f o r  a l l  p r a c t i c a l ,  though not  t h e o r e t i c a l ,  purposes t h e  abro- 

g a t i o n  of the  gold c l ause  i n  outs tanding ob l iga t ions  of the  

f e d e r a l  government. 

Legends have t h e i r  o r i g i n s  i n  the  unwri t ten pas t  of 

people. And M r .  J u s t i c e  McReynoldst behavior on t h i s  day, 

when he brushed as ide  h i s  prepared d i s s e n t ,  and was, i n  t h e  

words of P res iden t  Boosevelt 's  s e c r e t a r y  ?rsounding off i n  a 

Fourth of J u l y  campaign speechf7, assumed quasi-legendary 

proport ions.  There i s  no o f f i c i a l  s tenographic r e p o r t  of 

h i s  rernarks. Newspapermen were present ,  though they were 

caught unawares by t h i s  unprecedented behavior. The New - 
York - -- Times f o r  February 19 ,  1935, has a f a i r l y  complete cov- 

erage of h i s  remarks. Years l a t e r  he was asked by t h e  edi-  

t o r s  of t h e  Tennessee a fiteview t o  summarize h i s  words f o r  

t h e i r  journal  . 81 
79. 294 U. S.  240 41935). 
80. Grace Tully,  F.D.R., - Boss (New Pork ,19491, 159 . 
81. Bar Associat ion Sect ion ,  1 8  TEl'XW. L. 768 (1945) 



A l l  t h a t  need be s a i d  about the  major i ty  view i s  t h a t  

a s  f a r  a s  the  r epea l ing  of t h e  gold clause i n  t h e  govern- 

ment's bonds was concerned, i t  was i l l e g a l .  Congress could 

n o t  repudia te  i t s  promise t o  pay: "The binding q u a l i t y  of 

t h e  promise of the  United S t a t e s  i s  of t h e  essence of t h e  

c r e d i t  which i s  so The r e s t  of t h e  l e g i s l a t i o n ,  

r e l a t i n g  t o  t h e  e l iminat ion  of t h e  gold c lause  i n  p r i v a t e  

ob l iga t ions  and t h e  payment i n  l e g a l  tender  upon p resen ta t ion  

of gold c e r t i f i c a t e s ,  was upheld as the  exe rc i se  of a  r e s u l t -  

i n g  power from t h e  powers t o  borrow money, t o  l a y  and c o l l e c t  

t a x e s ,  t o  coin money, t o  r e g u l a t e  fo re ign  and domestic coa- 

merce, t o  f i x  t h e  s tandard of weights and measures, and t h e  

"necessary and propern clause.  The exerc ise  of the  congres- 

s i o n a l  powers could not be i n h i b i t e d  by means of p r i v a t e  con- 

t r a c t s .  None of t h e  p l a i n t i f f s  were t o  recover i n  spec ie ,  

no t  even t h e  holder  of t h e  government bonds, because he, l i k e  

t h e  o the r s ,  had suf fered  no damage; nothing had changed as  

f a r  a s  p r i c e s ,  wages, o r  s tandards  of l i v i n g  were concerned. 

Mr. J u s t i c e  &Reynolds, i n  t h e  d i s s e n t ,  v i sua l i zed  the  

essence of cont rac t  a s  a  victim. Apparently, Congress a t -  

tacked the  cont rac t  a s  a means of destroying t h e  c r e d i t o r  
5 

c l a s s :  "The end o r  ob jec t ive  ..... #as not  T l e g i t i m a t e t .  The 

r e a l  purpose was no t  ' t o  a s su re  uniform value t o  t h e  coins  

and curkencies  of t h e  United S t a t e s T ,  but t o  des t roy  c e r t a i n  

82. gold Clause Cases, 294 U. S .  240, 353 (1935).  



valuable  con t rac t  r i g h t s .  f183 To be s u r e ,  Congress had t h e  

power t o  dec la re  what was l e g a l  tender  a s  a  matter  of mone- 

t a r y  policy.84 This was es t ab l i shed  long ago i n  t h e  Legal 

Tender Cases. 85 But he r e f  used t o  agree  t h a t  t h e  power t o  

r e g u l a t e  t h e  currency 

l l . .  . .be s o  enlarged a s  t o  au thor ize  a r b i -  
t r a r y  a c t i o n ,  whose immediate purpose and nec- 
e s sa ry  e f f e c t  i s  d e s t r u c t i o n  of ind iv idua l  
r i g h t s .  ,.,The F i f t h  Amendment l i m i t s  a l l  gov- 
ernmental powers. We a r e  dea l ing  here wi th  a  
debased s tandard,  adopted wi th  the  d e f i n i t e  
purpose t o  des t roy  ob l iga t ions .  Such a rb i -  
t r a r y  and oppressive a c t i o n  i s  not  wi th in  any 
congressional  power he re to fo re  recognized.ff86 

By destroying t h e  e s s e n t i a l  ob l iga t ions  o r  t h e  power 

t o  con t rac t  f o r  them, " t h i s  s t a t u t e  does not  'work harm and 

l o s s  t o  ind iv idua l s  i n d i r e c t l y 1 ,  i t  des t roys  d i r e c t l y .  ltG7 

But t h i s  was r e a l l y  n o t  t h e  e n t i r e  s t o r y .  By undermining 

t h e  very d e f i n i t e  c e r t a i n t i e s  e s t ab l i shed  on t h e  b a s i s  of 

c o n t r a c t s ,  t h e  e f f e c t  of t h e  law and t h e  approving dec i s ions ,  

would l e a d  t o  even more d i sas t rous  consequences i n  t h e  long 

run ,  than  mere d iscr iminat ion  aga ins t  the  c r e d i t o r  c l a s s .  

The r e a l l y  dangerous aspect  of it was t h a t  it would plunge 

us i n t o  a  s t a t e  of moral chaos: 

" Jus t  men regard  repudia t ion  and s p o l i a t i o n  
c i t i z e n s  by t h e i r  sovereign wi th  abhorrence; but 
a r e  asked t o  a f f i r m  t h a t  t h e  Const i tu t ion  has 
granted power t o  accomplish both. No d e f i n i t e  
de legat ion  of such a  power e x i s t s ;  and we cannot 

83. I d .  a t  375. 
84. Id. a t  369. 
85. 12 Wall. 457 (U. S. 1870).  
86. Gold Clause Cases, 294 U. 3. 240, 372 (1935).  
87. Id. a t  376. 



bel ieve  t h e  f a r see ing  framers,  who labored wi th  
hope of e s t a b l i s h i n g  j u s t i c e  and securing t h e  
b less ings  of l i b e r t y ,  intended t h a t  t h e  expect- 
ed government should have a u t h o r i t y  t o  annihi-  
l a t e  i t s  own ob l iga t ions  and des t roy  the  very 
r i g h t s  which t h e y  were endeavoring t o  p ro tec t .  n88 

Consequently he found it only f a i r  t o  s t a t e  t h a t :  We 

venture t o  say t h a t  t h e  Cons t i tu t ion  g ives  no such a r b i t r a r y  

power. It was n o t  the re  o r i g i n a l l y ;  i t  was no t  t h e r e  yes te r -  

day; it i s  not  properly t h e r e  today. f189 The e f f e c t  of s t r ay -  

i n g  from t h e  s t r a i g h t  and narrow path i s  gauged thus: 

flLoss of r e p u t a t i o n  f o r  honorable dea l ing  w i l l  b r ing  us  un- 

ending hurnii iation; t h e  impending l e g a l  and moral chaos i s  

appa l l ing ,  tr90 

And how could t h e  na t ion  he lp  f a l l i n g  i n t o  moral chaos 

i f  t h e  government stooped ",. . t o  cover up repudia t ion  under 

t h e  gu i se  of By devaluating the  d o l l a r  t o  f i f t y -  

n ine  cen t s  t h e  government made $2,800,000,000 and f t . . . a l l  

gold hypothecated t o  the  Treasury now may be used t o  dis-  

charge publ ic  obl iga t ions!  I f  the  d o l l a r  be depreciated t o  

f i v e  cen t s  o r  poss ib ly  one, then, through f raud,  a l l  govern- 

ment ob l iga t ions  could be discharged q u i t e  simply. n92 These 

p r o f i t s  of i$2,800,000,000 were made by simple l f . . . l e g i s l a t i v e  

f i a t ,  To such c o u n t e r f e i t  p r o f i t s  t h e r e  would be no l i m i t ;  

88. Id, a t  362, 
89. 1 8  ?El!N. L. REV, ,  supra note 81, a t  771. 
90. Gold Clause Cases, 294 U. S .  240, 381 (1934) . 
91. 1 8  TEIW. L. REV., supra note  81, a t  771. 
92. - I b i d .  This poin t  i s  a l s o  presented by the  New Pork Times 

account i n  t h e  i s s u e  f o r  February 19, 1935. 



with each new deoasement of the  d o l l a r  they  would expand. 

Two b i l l i o n s  might be ballooned indef in i t e ly - - to  twenty, 

t h i r t y ,  o r  what you w i l l .  ~ 9 3  

The p l a i n  f a c t ,  he bel ieved,  was t h a t  "Shame and humil- 

i a t i o n  a r e  upon us now. Moral and f i n a n c i a l  chaos may con- 

f i d e n t l y  be expected. i*94 And i f  a l l  of t h i s  could be done 

i n  t h e  name of t h e  Const i tu t ion ,  then--and t h e s e  a r e  o f t -  

quoted words--"The Cons t i tu t ion  a s  many of us understood i t ,  

t h e  instrument t h a t  has meant so  much t o  us ,  i s  gone.n95 

What M r .  J u s t i c e  McReynolds s a i d  was t h a t  some l e g a l  

concepts which t o  him seemed very fundamental had been c a s t  

a s ide .  The in t roduct ion  of these  concepts was t o  a l a r g e  de- 

g r e e  t h e  work of generat ions of American judges. For instance,  

i n  1876 ChW J u s t i c e  \Vaite introduced i n t o  American law t h e  

concept of business a f f e c t e d  wi th  the  publ ic  i n t e r e s t  .96 

A f t e r  t h a t ,  such businesses which were those f t . . . i n  which 

proper ty  i s  devoted t o  an e n t e r p r i s e  of a  s o r t  which the  pub- 

l i c  i t s e l f  might appropr ia t e ly  undertake, o r  one whose owner 

r e l i e s  on a  publ ic  g r a n t  or  f r anch i se  f o r  the r i g h t  t o  con- 

duct . . .or  i n  which he i s  bound t o  serve a l l  who apply ;  i n  

s h o r t ,  such a s  i s  commonly c a l l e d  a  publ ic  u t i l i t y ;  o r  a  

business  i n  i t s  n a t u r e  a  r n ~ n o ~ o l ~ ~ , ~ ~  became amenable t o  r a t e  

93. Gold Clause Cases, 294 U. S. 240, 381 (1935).  
94. 1 8  TBNN. L. REV., s u w a  note  81, a t  771. 
95. Id. a t  768. 
96. Munn v. I l l i n o i s ,  94 U. 3 .  113 (1876).  
97. Nebbia v .  New York, 291 U. S. 502, 531 (1934).  
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r e g u l a t i o n  by the  publ ic .  When i n  1934 M r .  J u s t i o e  Roberts,  

f o r  a  five-to-four Court ,  allowed98 p r i ce - f ix ing  of t h e  milk 

i n d u s t r y  by t h e  New York l e g i s l a t u r e , 9 9  which he s a i d  was ad- 

mi t t ed ly  n o t  a publ ic  u t i l i t y .  loo J u s t i c e  McReynolds f e l l  

i n t o  t h e  same gloom despa i r  displayed i n  t h e  Gold Clause 

Cases, namely t h a t  "... c o n s t i t u t i o n a l  provis ions  may be de- 

c l a r e d  inopera t ive  and ... 'anarchy and despotism9 ... a r e  

a t  t h e  door. "101 

What was t h e  b a s i s  of t h i s  g r e a t  f e a r ?  Chief J u s t i c e  

Waite i n  Munn v. I l l i n o i s  had imported a  phrase w r i t t e n  by a 

B r i t i s h  lawyer i n  order  t o  l e t  t h e  Midwestern a g r a r i a n  

reformers r e g u l a t e  t h e  f e e s  charged by g r a i n  e l eva to r s .  By 

a  process  of inc lus ion  and exclusion t h e  Court subsequently 

determined what were s i m i l a r  businesses.  A s  t h e  twen t i e th  

century wore on, more need f o r  r e g u l a t i o n  was f e l t ,  and d i -  

vided Courts re fused  t o  s t r e t c h  t h e  concept t o  cover pur- 

s u i t s  which t h e  pub l i c  f e l t  should be s u b j e c t  t o  r a t e  regula-  

t i o n ,  a s ,  f o r  ins t ance ,  meat-packing, lo3 t h e a t r e - t i c k e t  bro- 

ke r ing  , lo4 t h e  r e t a i l  gasol ine  business ,  lo5 t h e  opera t ion  of 

employment agencies ,  lo6 t h e  i c e  business ,  lo7 and o the r s .  M r .  

98. Nebbia v ,  New York, 291 U. S. 502 (1934).  
99. Milk Control Act, N .  Y. S t a t u t e s  1933, c. 158. 
100. Nebbia v. New York, 291 U. S. 502, 536-538 (1934.). 
101. Id. a t  551. 
102. Sir  Matthew Hale, De por t ibus  maris, i n  Franc i s  Hargrave, 
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3 u s t i c e  McReynolds, 

p r i d e  and a f f e c t i o n  

a known t r a d i t i o ~ : a l i s t ,  looked wi th  much 

on t h e  p a s t  l a b o r s  of t h e  august body. 

From t h i s  pos i t ion  he proceeded t o  ask  a  r a t h e r  pointed ques- 

t i o n  of t h e  majori ty .  Refer r ing  t o  Munn v. I l l i n o i s ,  he 

s a i d  : 

"The pa ins taking  e f f o r t  t h e r e  t o  po in t  out  
t h a t  c e r t a i n  businesses  l i k e  f e r r i e s ,  m i l l s ,  &c. 
were sub jec t  t o  l e g i s l a t i v e  con t ro l  a t  common 
law and then  t o  show t h a t  warehousing a t  Chicago 
occupied l i k e  r e l a t i o n  t o  t h e  publ ie  would have 
been p o i n t l e s s  i f  ' a f f ec ted  wi th  a  publ ic  in-  
t e r e s t '  only means t h a t  t h e  publ ic  has  s e r i o u s  
concern about t h e  p e r p e t u i t y  and success  of t h e  
undertaking. That is  t r u e  of almost a l l  ord i -  
nary business  a f f a i r s .  Nothing i n  t h e  opinion 
[Mum v. I l l i n o i s l  lends  support  ... t o  t h e  
not ion  t h a t  i n  t imes of peace a  l e g i s l a t u r e  may 
fix t h e  p r i c e  of ... g r a i n ,  meat, milk, cotton; 
&c. "108 

With l e s s  reverence f o r  t h e  slow process  of inc lus ion  

and exclus ion  by t h e  Court, Mr. J u s t i c e  Roberts brushed 

a s i d e  t h e  n i c e t i e s  of the  publ ic  u t i l i t y  concept. It was 

hard t o  draw a  s t r i c t  l i n e  of demarcation between what con- 

s t i t u t e d  a  p r i v a t e  business and what was one a f f e c t e d  wi th  

. lo9  t h e  pub l i c  i n t e r e s t .  "... a  s t a t e  i s  f r e e  t o  adopt 

whatever economic po l i cy  may reasonably be deemed t o  promote 

publ ic  we l fa re . . . .  I f  the  laws passed a r e  seen t o  have a 

reasonable r e l a t i o n  t o  a proper l e g i s l a t i v e  purpose and a r e  

n e i t h e r  a r b i t r a r y  o r  d iscr iminatory ,  t h e  requirements of 

due process  a r e  s a t i s f i e d . .  . . To the observer 

108. Nebbia v. New York, 291 U, S. 502, 555-556 (1934).  
109. Id .  a t  536. 
110. . a t  537-538. 



looking a t  i t  as  p a r t  of c o n s t i t u t i o n a l  h i s t o r y  it does no t  

seen  a s  world-shaking a s  i t  did  t o  M r .  J u s t i c e  McReynolds, 

embroiled, a s  he was, i n  the  middle of events :  what Chief 

J u s t i c e  Viaite g ive th ,  Associate  J u s t i c e  Xoberts take th  away. 

I n  t h i s  p a r t i c u l a r  case M r .  J u s t i c e  McXeynolds was very 

t roubled  over t h e  f a c t  t h a t  t h e  guarantees of freedom t o  con- 

duct one's business,  t o  e n t e r  i n t o  c o n t r a c t s  of s a l e  and pur- 

chase, assured  by t h e  Fourteenth Amendment, could be capable 

of r e l a x a t i o n  because of a  temporary emergency i n  t h e  S t a t e  

of New York. H i s  s t r e s s  on t h e  impotency of emergency a s  a  

modif ier  of e x i s t i n g  r e s t r i c t i o n s  f a l l s  a  l i t t l e  f l a t  i n  

view of t h e  f a c t  t h a t  nowhere did Tilr. J u s t i c e  Roberts j u s t i f y  

the  Milk Control Act on grounds of emergency. The court  from 

which t h i s  case a rose  t o  t h e  Supreme Court had done so.  111 

However, i n  t h e  Supreme Court n .  . . t he  same r e s u l t  might have 

been reached on the  bas is  of t h a t  doc t r ine ,  "11' but simply 

was not .  Mr. J u s t i c e  McReynolds, then,  used t h e  shadow c a s t  

by t h e  lower c o u r t ' s  dec i s ion  a s  h i s  spa r r ing  pa r tne r .  

The emergency, which prompted t h e  l e g i s l a t u r e  of New 

York t o  pass a  law f i x i n g  t h e  minimum p r i c e  of a  quar t  .of 

milk a t  nine cen t s ,  was a  r e a l  one. The farmers had r a i s e d  

a  bumper crop of milk h e i f e r s  during t h e  boom, and the  re- 

s u l t i n g  su rp lus  sank p r i c e s  during t h e  depression.  It was 

111. 262 N. Y. 259,  186 N.  E. 694 (1933).  
112. Comments, 32 ldICII. L. E3V. 832, 834 (1934).  



f u l l y  a s  much an emergency a s  the  one which prompted t h e  

Congress, beset  by l abor  unres t  i n  a world a t  war, t o  es- 

t a b l i s h  an e igh t  hour day f o r ,  and temporari ly  r e g u l a t e  t h e  

wages of ,  c e r t a i n  c l a s s e s  of r a i l r o a d  workers. A t  t h a t  

t ime Chief J u s t i c e  White, while not  f ind ing  t h a t  emergency 

crea ted  power, found t h a t  emergency lf . . . may a f f o r d  a reason 

f o r  t h e  exe r t ion  of a l i v i n g  power a l ready enj0yed.n 'I4 1n 

h i s  t e r s e  d i s s e n t  from t h e  f ive- to- four  dec is ion ,  J u s t i c e  

McReynolds d i d  not impute t o  t h e  major i ty  t h e  motive of using 

emergency as a source of power, but l i m i t e d  himself t o  a not 

very e x p l i c i t  statement t h a t  Congress lacked t h e  power. 

The emergency i n  New York was a l s o  a s  r e a l  a s  t h e  one 

which prompted Ninnesota t o  come t o  t h e  r e l i e f  of i t s  un- 

happy homesteaders who were unable t o  meet t h e  demands of t h e  

banks which he ld  mortgages on t h e i r  homesteads. The mort- 

gagors were allowed t h i r t y  days i n  which t o  apply f o r  equi- 

t a b l e  r e l i e f  i n  t h e  cour t s ,  and i f  t h e  c o u r t s  found them 

worthy of such r e l i e f ,  they could g ive  them a period of grace 

of two years ,  May, 1933 t o  May, 1935, i n  t h e  case a t  hand, 

s p e c i f i e d  by the  l e g i s l a t u r e .  A l l  during t h a t  per iod  they  

had t o  continue paying i n t e r e s t  on the  mortgage. 

The homesteadersv case 115 resembled Nebbia v.  New York 

i n  t h a t  it presented a c o n f l i c t  between t h e  s t a t e  po l i ce  

113. 39 S t a t .  721 (1916),  commonly c a l l e d  t h e  Adamson Act. 
114. Wilson v .  New, 243 U. S. 332, 348 (1917).  
115. Home Bldg. & Loan Asso. v. B l a i s d e l l ,  290 U. S .  398 

(1934) 



power and t h e  r i g h t  t o  conduct one's business  f r e e l y .  This 

was unl ike  Wilson v. New, i n  which t h e  questioned power was 

one of t h e  f e d e r a l  government, which has only delegated pow- 

e r s ,  

This d i f f e rence  was s t r e s s e d  by Mr. J u s t i c e  Sutherland,  

who l e d  t h e  four  conservat ives  i n  t h e  homesteaders' case,  and 

i s  of importance t o  us because M r .  J u s t i c e  IdcReynolds found 

t h a t  the  +f , . . t heory  t h a t  l e g i s l a t i v e  a c t i o n  which o r d i n a r i l y  

would be i n e f f e c t i v e  because of c o n f l i c t  wi th  t h e  Cons t i tu t ion  

may become potent  i f  intended t o  meet pecu l i a r  condi t ions  and 

proper ly  l i m i t e d ,  was l u c i d l y  discussed and i t s  weakness d i s -  

c losed i n  - Home Building & Loan Asso. v. B l a i s d e l l . .  . ."l16 

Mr. J u s t i c e  Sutherland had found t h a t  emergency could 

f u r n i s h  t h e  occasion f o r  t h e  exerc ise  of power, but t h a t  t h i s  

depended on t h e  na tu re  of the  power. It could very w e l l  be 

t h e  occasion f o r  t h e  exe rc i se  of t h e  ccngressional  war power. 

But i n  t h e  case of a s t a t e  power which e x i s t s  of i t s  own 

r i g h t ,  t h e  quest ion was d i f f e r e n t .  % It is  not  I t . .  .whether 

an emergency fu rn i shes  the  occasion f o r  t h e  exerc ise  of t h a t  

s t a t e  power, but whether an emergency fu rn i shes  an occasion 

f o r  the r e l a x a t i o n  of t h e  r e s t r i c t i o n s  upon t h e  power i m -  

posed by t h e  con t rac t  impairment c lause. .  . This c l ause  

116, Nebbia v .  New Pork, 291 U. S ,  502, 544-545 (1934) .  
117. Home Bldg. & Loan Asso. v. B l a i s d e l l ,  290 U. S. 398, 



J u s t i c e  Sutherland heLd t o  be an i n h i b i t i o n  on a l l  powers of 

of t h e  s t a t e  including the  po l i ce  power. It was shown ear-  

lier118 t h a t  &. J u s t i c e  BBcXeynolds conceived of t h e  Four- 

t e e n t h  Amendment a s  an equa l ly  s t r i n g e n t  i n h i b i t i o n  upon a l l  

s t a t e  power inc luding  t h e  p o l i c e  power. J u s t i c e  Sutlierlandt s 

quest ion t r a n s l a t e d  i n t o  terms appl icable  t o  Nebbia v. New 

York would be, then,  whether an emergency could f o r c e  a re-  

l a x a t i o n  of the  Fourteenth AmendmentTs p ro tec t ion  of the  

r i g h t  t o  pursue onels  c a l l i n g .  J u s t i c e  Sutherland had found 

t h e  r e s t r i c t i o n  of t h e  con t rac t  c lause  absolu te ,  whether 

t h e r e  was an emergency o r  not.119 J u s t i c e  McReynolds, t r ans -  

posing t h i s  t o  t h e  f a c t s  of t h e  Fourteenth Amendment, found 

t h a t  t h e  Amendment 

 wholly disempowered t h e  severa l  S t a t e s  
t o  'deprive any person of l i f e ,  l i b e r t y ,  o r  
property,  without due process of law.'  The as-  
surance of each of these  t h i n g s  i s  t h e  same. 
I f  now l i b e r t y  or property may be s t ruck  down 
because of d i f f i c u l t  circumstances, we must ex- 
pec t  t h a t  t h e r e a f t e r  every r i g h t  must y i e l d  t o  
the  voice of an impat ient  major i ty  when s t i r r e d  
by d i s t r e s s f u l  exigency. ... Cons t i tu t iona l  
guarant ies .  . .were intended t o  be immutable. ... Rights  shielded yesterday should remain in-  
def easdble today and tomorrow. Cer ta in  f unda- 
mentals have been s e t  beyond experimentation; 
t h e  Const i tu t ion  has re leased  them from con- 
t r o l  by t h e  S t a t e .  Again and again t h i s  Court 
has  so declared.  *l20 

118. For ins tance ,  see h i s  pos i t ion  i n  Southern By. Co. v.  
Virg in ia ,  290 U. S .  190, 196 (1933),  supra.  note  6. 

119. Home Bldg. & Loan Asso. v.  B l a i s d e l l ,  290 U. S. 398, 
473 (1934). For a  d iscuss ion  of t h e  s o c i a l  theory  under- 
l y i n g  J u s t i c e  Su the r l and l s  d i s s e n t ,  s ee  J o e l  F ranc i s  
~ a s c E a l ,  hifr. J u s t i c e  Sutherland:  man Against t h e  S t a t e  
(Pr ince ton ,  19511, 169-175. 

120. Nebbia v . - ~ e w  ~ o r k ,  291 U. S. 502, 545-546 (1934).  



I n  a  way t h i s  was t h e  answer t o  J u s t i c e  Roberts1 nore 

modest a s s e r t i o n  t h a t  "...a r egu la t ion  v a l i d  f o r  one s o r t  of 

business ,  o r  i n  given circumstances,  may be i n v a l i d  f o r  

another  s o r t ,  or f o r  t h e  same business under o ther  circurn- 

s t ances ,  because t h e  reasonableness of each regu la t ion  de- 

pends upon t h e  r e l evan t  f a c t s .  ,f121 

This then  was a  r e l a t i v i s t i c  pos i t ion ,  and J u s t i c e  

McXeynolds was i n  quest  of g r e a t e r  c e r t a i n t i e s .  But s i n c e  

he a s ~ e d  f o r  p r e c i s e  c r i t e r i a  t o  e s t a b l i s h  t h e  ex i s t ence  of 

emergencies,122 and Mr. J u s t i c e  Roberts had not  even ac- 

knowledged t h e  exis tence  of an emergency--only "given circum- 

s tancesf f - - the i r  two separa te  worlds did not  even manage t o  

c o l l i d e .  Only a t  t h e  poin t  where J u s t i c e  McReynolds l e f t  

emergency t o  r e t u r n  t o  t h e  pa th  of Adams v. Tanner do we g e t  

a  t r u e  interchange of ideas .  For t h e  d i s s e n t e r  recognized 

t h a t  some r e g u l a t i o n  might be necessary,  but disagreed with 

t h e  majori ty  a s  t o  the  degree of i t .  Some r e g u l a t i o n ,  yes ,  

but no t  l v .  . .management, c o n t r o l ,  d i c t a t i o n - - i t  amounts t o  t h e  

depr iva t ion  of t h e  fundamental r i g h t  which one has t o  conduct 

h i s  own a f f a i r s  hones t ly  and along customary l i n e s e t '  123 

A law professor  analyzing the  minor i ty ' s  opinion i n  

Nebbia v. New York hed  some i n t e r e s t i n g  comments. He found i t  

121. Id .  a t  525. 
122. Id. a t  548. 
123. $J. a t  554-555. 



".. .of r ighteous  c o n s t i t u t i o n a l  orthodoxy 
i n  which they advocate adherence t o  an appl i -  
ca t ion  of the  concept of a f f e c t a t i o n  with a  
publ ic  i n t e r e s t ,  narrowly l imi ted  by an econ- 
omic philosophy- of l a i s s e z - f a i r e  in?,ividualism 
and n ine teenth  and e a r l y  twent ie th  century 
p r o s t r a t i o n  before the  aogma of l i b e r t y  of con- 
t r a c t .  The due process clause of t h e  Fourteenth 
Amendment i s  a  weapon t o  be wielded toward t h e  
i n v a l i d a t i o n  of atternpted governfiental regula-  
t i o n  of business  by judges f o s t e r i n g  a n t i -  
p a t e r n a l i s t i c  not ions  of t h e  funct ion  of govern- 
ment . 
I n  t h e  same c o m e n t ,  t h e  author ,  Professor  S n e l l i n g s ,  

went on t o  d iscuss  J u s t i c e  16cBeynoldst adherence t o  form 

r a t h e r  than substance: 

"The emphasis i s  on t h e  na ture  of the  busi- 
ness  a s  an a b s t r a c t i o n ,  without cons idera t ion  of 
the  propr ie ty  of t h e  p a r t i c u l a r  r e g u l a t i o n  a s  a 
means t o  an end of s o c i a l  welfare  l e g i t i m a t e  i n  
a l l  t h e  circumstances, or  wi th  t h e  caut ion t h a t  
i f  c i r c u s t a n c e s  a r e  t o  be considered, publ ic  
emergency i s  not one of them."125 

This s e e m  an accura te  s ta tement .  Kr. J u s t i c e  McRey- 

nolds was by no means unaware of the  ser iousness  of the  s i t u -  

a t i o n :  "...Grave concern f o r  t h e  embarassed farmer i s  every- 

where.. ." However, he f e l t  t h a t  ", . . t h i s  should n e i t h e r  

obscure the  r i g h t s  of o the r s  nor obs t ruc t  j u d i c i a l  appraise-  

ment of measures proposed f o r  r e l i e f .  d-26 What, then ,  was 

t h e  overr iding cons idera t ion  narrowing the  scope of j u d i c i a l  

cognizance? "The ul t imate welfare  of the  p roducer , l ike  t h a t  

of every o ther  c l a s s ,  r e q u i r e s  dominance of t h e  Const i tu t ion .  

124. Comments, 8 TULAlXE L. REV. 442, 445 (1934).  
125,  I d .  a t  446. 
126. G b b i a  v .  New Y o r ~ ,  291 U. S. 502, 559 (1934).  



And zea lous ly  t o  uphold t h i s  i n  a l l  i t s  p a r t s  i s  t h e  h ighes t  

duty i n t r u s t e d  t o  the  courts."127 

Nor were o ther  a spec t s  of r egu la t ion  of t h e  milk busi- 

ness  more exempt from the r e s t r i c t i o n s  of t h e  Const i tu t ion ,  

according t o  t h e  J u s t i c e .  Another sec t ion  of t h e  a c t  upheld 

i n  Nebbia v. New York r e s u l t e d  i n  an i d e n t i c a l  s p l i t ,  w i th  

t h e  same pro tagon i s t s  f o r  both s ides .  128 Here M r .  J u s t i c e  

Roberts allowed the  producers of t h e  l e s s  we l l  adver t i sed  

brands t o  s e l l  t h e i r  milk t o  t h e  s t o r e s  f o r  one cent  l e s s  per 

quar t  than t h e  producers of the  highly adver t i sed  brands. 

The major i ty  found t h a t  t h i s  was no t  a  den ia l  of equal pro- 

t e c t i o n ,  because t h e  famous brands had l e s s  d i f f i c u l t y  s e l l -  

ing ,  even a t  a  dearer  p r i c e ,  s ince  the  consuruers would more 

r e a d i l y  purchase a  product with which they were f a m i l i a r .  

On t h e  cont rary ,  t h e  law presented a e r e l y  easy accommodation 

t o  an e x i s t i n g  circumstance. It was a  s o r t  of a  guarantee 

f o r  perpe tua t ion  of equal r i g h t s ,  according t o  t h e  major i ty .  

On t h e  o ther  hand, Mr. J u s t i c e  McReynolds found t h a t  

an ". . . ac t  which permits dea le r  A t o  s e l l  a t  l e s s  than t h e  

p r i c e  f ixed  f o r  dea le r  B obviously denies e q u a l i t y ;  and i n  

t h e  absence of some adequate reason f o r  d i f f e r e n t  t rea tment ,  

t h e  enactment i s  i n v a l i d .  17129 

The adequate reason f o r  d i f f e r e n t  t reatment  was ex- 

pounded i n  t h e  major i ty  opinion i n  a  manner reveal ing  much 

127. Nebbia v. New York, 291 U. S. 502,559 (1934).  
128. BordenTs Co. v .  Ten Eyck, 297 U. S. 251 (1936).  
129. Id. a t  2 6 5 .  



a b i l i t y  t o  apply bowledge  cu l l ed  f r o m t h e  s o c i a l  sc iences .  

The minori ty ,  i t  was s a i d ,  n, . .  seemed t o  be inf luenced more 

by t h e i r  d i s sen t ing  opinion i n  t h e  Mebbia case than by a con- 

s i d e r a t i o n  of the case before it. t1130 Whether t h i s  i s  accu- 

r a t e  or not  seems t o  be hard t o  a s sess  s h o r t  of an excursion 

i n t o  t h e  f i e l d  of j u d i c i a l  psychia t ry ,  One th ing ,  however, 

appears,  and t h a t  i s  t h a t  again,  a s  i n  t h e  Nebbia case,  t h e  

p o s i t i o n  of t h e  minori ty  was decidedly a b s t r a c t  and mecha- 

n i s t i c ,  and s t rong ly  s l a n t e d  towards a  l a i s s e z - f a i r e  economic 

outlook: 

",.. appe l l an t  d i f f e r s  from favored d e a l e r s  
only i n  t h a t  it possesses a  we l l  adver t i sed  
brand, while  they do no t .  ... A d e a l e r ,  who 
through mer i t  has acquired a good r e p u t a t i o n ,  
can be deprived of t h e  consequent b e n e f i t s  i n  
order  t h a t  another  may t r a d e  successfu l ly .  Thus 
t h e  s t a t u t e  des t roys  e q u a l i t y  of opportuni ty -- 
pu t s  appe l l an t  a t  a disadvantage because of 
mer i t .  ... It may s u f f e r  u t t e r  r u i n  s o l e l y  be- 
cause of good repu ta t ion ,  honest ly  acquired.  "lJ1 

To be sure, J u s t i c e  McReynolds recognized t h a t  business  

a c t i v i t i e s  oould be c l a s s i f i e d  f o r  purposes of r e g u l a t i o n  and 

t axa t ion .  The power was very wide, but "... it has a  limit 

which must be maintained i f  t h e  c o n s t i t u t i o n a l  safeguard is 

n o t  t o  be overthrown, ft132 These c o n s t i t u t i o n a l  safeguards 

were overthrown and businesses  were deprived of t h e i r  equal 

p r o t e c t i o n  i f  ".,. t h e  s t a t u t o r y  d iscr iminat ion  has  no rea- 

sonable  r e l a t i o n  to . .  .'l t he  a c t u a l  d i f f e r e n c e s  upon which t h e  

130. Recent Decisions,  11 ST. JOHN'S L. REV. 
131. Borden9s Co. v .  Ten Eyck, 297 U. S. 251,%$-%g [i;;:!: 
132. Har t ford  CO* v. Harrison, 301 U4 S. 459, 462 (1937).  



l e g i s l a t u r e  bui lds  i ts  c l a s s i f i c a t o r y  system. 133 The c r i -  

t e r i a  of c l a s s i f i c a t i o n  on which d iscr iminat ion ,  i n  t h e  neu- 

t r a l  sense of t h e  word, r e s t e d ,  "... cannot ... offend t h e  

p l a i n  s tandards of common sense.  t, 134 

C. L i a b i l i t y  f o r  In ju red  Workmen. 

A word should be added about t h e  freedom t o  conduct 

one's business a s  it r e l a t e s  t o  labor  r e l a t i o n s ,  more pre- 

c i s e l y ,  accident  compensation. To a l a r g e  e x t e n t ,  M r .  

J u s t i c e  McReynoldst tenure  of j u d i c i a l  o f f i c e  coincided wi th  

t h e  changeover by the  s t a t e s  from a common law system of com- 

pensat ion,  a remedy t o  be found i n  t h e  cour t s ,  t o  an admin- 

i s t r a t i v e l y  enforceable system of accident  oompensation. 

It was f e l t  i n  t h i s  na t ion ,  under t h e  impact of increas-  

i n g  i n d u s t r i a l i z a t i o n ,  t h a t  t h e  system of acc ident  compensa- 

t i o n  adminis t ra t ion  i n  t h e  cour ts  of common law, was exceed- 

i n g l y  harsh  on t h e  worker. Employers had a  number of de- 

f enses  which decidedly c u r t a i l e d  t h e  worker's r i g h t  t o  

recover .  The most comraon ones may be c i t e d :  F i r s t  of a l l ,  

t h e r e  was the  fellow-servant doc t r ine ,  invented by the  B r i t i s h  

c o u r t s  i n  1837 i n  t h e  case  of P r i e s t l e y  v. Fowler, '35 which 

he ld  t h e  employer not  respons ib le  i f  the  i n j u r y  was caused 

no t  by him, but by a  fe l low employee, Secondly, while t h e  

133. a. a t  463. 
134. Id. a t  462. 
135. 3 Meeson & Welsby 1 (1837).  



employer was t o  use due d i l igence ,  t h e  

a t  f a u l t  f o r  t h e  acc ident  i n  any way: 

employee must 

he should not  

not  be 

be 

g u i l t y  of cont r ibutory  negligence.  Thirdly,  it  was believed 

t h a t  a worker whel? seeking a job i n  hazardous employment was 

we l l  aware of t h e  r i s k s  he was assuming,and consequently he 

would ask from t h e  employer while nego t i a t ing  h i s  con t rac t  

h igher  wages i n  order  t o  be f i n a n c i a l l y  secure ,  should he be 

p a r t i a l l y  or  t o t a l l y  disabled.  136 

When s t a t e s  passed laws requ i r ing  employers t o  i n s u r e  

wi th  publ ic  or p r i v a t e  funds aga ins t  poss ib le  acc idents  and 

s e t  up comulissions t o  award claims t o  i n j u r e d  workers, two 

important changes r e s u l t e d .  F i r s t  of a l l ,  i t  whi t t l ed  down 

t h e  power of t h e  cour t s ,  s ince  those claims were no longer  

l i t i g a t e d  i n  t h e  common law cour t s  but before admins t ra t ive  

agencies .  Secondly, i t  d e f i n i t e l y  depersonalized t h e  pro- 

cess .  No  longer  was a man summoned i n t o  t h e  c o u r t s  t o  account 

f o r  a wrong he had committed. An insurance a d j u s t e r  now 

s e t t l e d  wrongs caused by t h e  *systemn, wi th  an admin i s t r a t ive  

board s i t t i n g  i n  judgment. The cen te r  of t h e  s t age  was no 

longer  taken by t h e  ind iv idua l  but b> t he  mechanized indus- 

t r i a l  process .  The focus f o r  r e s p o n s i b i l i t y  was no longer  

c l e a r ,  and with i t  went a f e a r  on t h e  p a r t  of n ine teenth  

century i n d i v i d u a l i s t s  t h a t  one "might g e t  something f o r  

136. John R. Comons and John B. Undrews. P r i n c i ~ l e s  of - -  - 

- Labor Leg i s l a t ion  (New York, 1 9 1 6 ) ~  356-361, i a l t e r  -3'. 
Dodd Administration of Workmen1 s Cornpensation (New York, 
19361, 3-11. 



nothing." The very r o l e  of t h e  lawyer became atomized, j u s t  

a s  t h a t  of t h e  craftsman d i d  when he l e f t  h i s  l i t t l e  shop 

f o r  t h e  assembly l i n e s .  Now many lawyers a r e  no longer  gen- 

e r a l  p r a c t i t i o n e r s ,  but spec ia l i zed  i n  such mat ters  a s  in-  

surance,  o r  s o c i a l  insurance,  and so  f o r t h .  

dome persons a r e  more p l a s t i c  than o the r s .  Those who 

a r e  l e s s  f l e x i b l e  w i l l  accept these  momentous changes wi th  

d i f f i c u l t y ,  and t h i s  was the  c a s e  wi th  M r .  J u s t i c e  RkReynolds. 

A t r i v i a l  anecdote w i l l  i l l u s t r a t e  h i s  frame of mind. A t  the  

t u r n  of t h e  century and before,  t h e r e  was i n  Nashvi l le  a 

hurable J u s t i c e  of the  Peace by the  name of Jake Levine. I n t o  

h i s  cour t  came the  case  of a  Mrs. McIntyre, a  ha i r -dresser  i n  

t h e  pre-permanent age. Using a  c u r l i n g  i r o n  somewhat negl i -  

g e n t l y ,  she burnt the  h a i r  of one of her  customers. The lady 

sued. McFieynolds represented t h e  ha i r -d resse r .  Judge 

Levine gave a  dec is ion  which INIT. McReynolds o f t e n  times re -  

peated wi th  g r e a t  a p p r ~ v a l  t o  t h e  J u s t i c e  of t h e  Peace and 

l a t e r  t o  t h e  son of t h e  J u s t i c e  of t h e  Peace, a  p r a c t i c i s i n g  

lawyer i n  Nashvi l le .  God, s a i d  Judge Levine, gave t h e  lady  

s t r a i g h t  h a i r .  Why go t o  the  extreme, and c ross  up na tu re?  

If she wanhed t o  do t h a t ,  l e t  he r  f a c e  t h e  consequences. 

This ,  thought Mr. McXeynolds, went t o  t h e  fundamentals of 

l i f e . l 3 7  Needless t o  say,  t h i s  today would be covered by a  

h ighly  impersonal insurance pol icy  taken out by t h e  beauty 

p a r l o r ,  

137. Interview wi th  Mr. A. T. Levine, Nashvi l le ,  May 20,  1948. 



The bewilderment over t h i s  changing t r end  r a n  through 

Mr. J u s t i c e  HoReynolds' d i s s e n t s  i n  oases  upholding t h e  

p r i n c i p l e  of l i a b i l i t y  without f a u l t ,  Ever s ince  Arizona, a 

s t a t e  wi th  important mining and smelt ing works, was admitted 

t o  t h e  Union i t s  l a ~ s l 3 ~  incorporated an advanced system of 

workmen's compensation, imposing, among o the r s ,  l i a b i l i t y  

without f a u l t  on employers i n  dangerous i n d u s t r i e s .  The em- 

p loyer ,  n o t  t h e  worker, was forced t o  assume t h e  r i s k  of t h e  

hazardous emgloyment, a t  l e a s t  i n  a pecuniary sense, 

Stung, perhaps, by t h e  widespread c r i t i o i s m  t h a t  t h e  

Fourteenth Amendment was being used by t h e  Court a s  a brake 

on s o c i a l  reforms, Justice McBeynolds d i s sen t ing ,  f e l t  con- 

s t r a i n e d  t o  t a k e  a defensive a t t i t u d e :  

"Of course the  Fourteenth Amendment was 
never intended t o  render  immutable any par- 
t i c u l a r  r u l e  of law nor d id  it by f i x a t i o n  
immortalize p reva i l ing  doc t r ines  soncerning 
l e g a l  r i g h t s  and l i a b i l i t i e s ,  Orderly and 
ra t iona lp rogress  was not  f o r e s t a l l e d .  ... But it 
d i d  s t r i p  t h e  S t a t e s  of a l l  power t o  depr ive  any 
person of l i f e ,  l i b e r t y  o r  proper ty  by a r b i t r a r y  
o r  oppressive a c t i o n  -- such a c t i o n  i s  never due 
process  of law.139 

And t h i s  s t a t u t e  was s o  v i o l a t i v e  of due process it in- 

t e r f e r e d  wi th  t h e  normal course of employment r e l a t i o n s ,  

thereby harming both employer and employee. It penal ized 

without  f a u l t  honest employers who provided weloome employ- 

ment under o r d i n a r i l y  unobjectionable working conditions:  

138, See ARIZ. CONST. ART, III,, ARIZ. REV, STAT. Sect ions  
3153-3162 and 3163 ff. 

139, Arizona Employers' L i a b i l i t y  Cases, 250 U, 5, 400, 450 
(1919 



"As a measure t o  s t i f l e  e n t e r p r i s e ,  produce d i scon ten t ,  s t r i f e ,  

i d l e n e s s  and pauperism the outlook f o r  the enactment seems 

much t o o  good.tt140 The Court could n o t  poss ib ly  allow such 

depr iva t ion ,  t h e  d i s s e n t e r  maintained: 

"Until  now I had supposed t h a t  a Man's 
l i b e r t y  and proper ty  ... were under t h e  pro- 
t e c t i o n  of our c h a r t e r  and n o t  subordinate  t o  
whims o r  capr i ces  o r  f a n c i f u l  ideas  of those  
who happen f o r  the  day t o  c o n s t i t u t e  t h e  leg-  
i s l a t i v e  majori ty .  The oont rary  doc t r ine  i s  
revolu t ionary  and l e a d s  s t r a i g h t  towards de- 
s t r u o t i o n  of our we l l - t r i ed  and success fu l  
system of government, Perhaps another system 
may be b e t t e r  -- I do n o t  happen t o  t h i n k  s o  
-- but it i s  t h e  duty  of t h e  cour t s  t o  uphold 
t h e  old one unlesf 2nd u n t i l  superseded through 
o rde r ly  methods." 4 

Here i s  c l e a r  proof of t h e  d e t e r m i n i s t i c  mind a t  work. 

Moreover, t h e r e  i s  a t a c i t  assumption t h a t  c e r t a i n  measures 

of eoonomic reforms w i l l  a l t e r  t h e  fundamentals of govern- 

ment. It i s  t o  some ex ten t  an example of Marxism t w i s t e d  

about. 

A s  t h e  scope of employments covered by workmenst com- 

pensation broadened, J u s t i c e  McReynoldst bewilderment wi th  

t h e  problem of l i a b i l i t y  without f a u l t  increased.  In an 

e f f o r t  t o  cope w i t h  t h e  inc reas ing  complexity of our indus- 

140. Id .  a t  452. 
141. 3. a t  450-451. It i s  inaccura te  t o  a s c r i b e  t h i s  l e g i s -  

l a t i o n  t o  t h e  w h i m  of t h e  l e g i s l a t i v e  m j o r i t y  of t h e  day. 
It was passed pursuant t o  c o n s t i t u t i o n a l  mandate, note  138 
supra,  and c o n s t i t u t i o n s  a r e  n o t  s u b j e c t  t o  change by 
simple l e g i s l a t i v e  m a j o r i t i e s .  It might be worth while t o  
p o i n t  out t h a t  t h e  admission of Arizona, t h e  Baby S t a t e ,  
w a s  delayed i n  Washington because of conservat ive d i s -  
approval of the c o n s t i t u t i o n a l  mandate f o r  advanoed l a b o r  
r e l a t i o n s  l e g i s l a t i o n .  



t r i a l  c i v i l i z a t i o n  New 

Vdorkmens ' Cornpensat ion 

ployment where four  or  

York enacted an amendment 142 

Law c l a s s i f y i n g  a s  hazardous 

186 

t o  i t s  

a l l  em- 

more opera t ives  or manual l a b o r e r s  

a r e  employed, One Krinsky worked f o r  Nard & Gow, vending 

newspapers and chewing gum i n  a s tand i n  t h e  New York Ci ty  

subways. He had a p a i l  i n  which he washed h i s  hands, and 

which he emptied on t h e  t r acks .  He could have emptied i t  a t  

t h e  f auce t  where he got  h i s  f r e s h  water ,  but kh i s  would have 

e n t a i l e d  walking up s tairways loaded down w i t h  a f u l l  bucket. 

One day, while emptying h i s  water a t  t h e  t r a c k ,  he was s t r u c k  

and severe ly  in ju red  by a passing t r a i n .  H i s  employers a l s o  

had p o r t e r s  and t ruckdr ive r s  working f o r  them, and hence 

Krinsky was covered by t h e  law. 

When t h e  case 143 was decided, J u s t i c e  McReynolds, who 

was joined only by J u s t i c e  McKenna, showed u t t e r  bewilder- 

ment. What was t h e  use, he asked, of our having caref  u l l y  

pointed out inlrprevious cases  t h a t  hazards,  and hazards only, 

warrant s p e c i a l  t rea tment ,  i f  now by l e g i s l a t i v e  f i a t  any 

job could be ass imi la ted  t o  hazardous occupations? How could 

i t  reasonably be assumed t h a t  i f  a f i r m  employed one hundred 

o f f i c e  c l e rks  i n  New York Ci ty ,  and four  workmen t o  p a i n t  

s i g n s  i n  Buffalo,  t h e  hundred c l e r k s  were suddenly i n  a haz- 

ardous occupation?144 W.  J u s t i c e  P i t n s y  f o r  t h e  major i ty  

had pointed out t h a t  t h e  very f a c t  t h a t  Krinsky had been 

142. New York Laws 1918, c. 634. 
143. Ward & Gow v. Krinsky, 259 U. S. 503 [l-922) . 
l&,Id. a t  528. 



badly in ju red  while working a t  h i s  job showed t h a t  t h e r e  must 

have been some hazards involved. 145 Nothing of t h e  s o r t ,  

s a i d  Wlr. J u s t i c e  Mcileynolds, "To argue t h a t  an  occupation i s  

hazardous because some one engaged t h e r e i n  has  received per- 

sona l  i n j u r i e s  i s  no t  he lp fu l .  Many have su f fe red  f a t a l  

acc iden t s  while  e a t i n g ,  but e a t i n g  could hardly be c a l l e d  

hazardous. t?146 I f  t h e  p r i n c i p l e  of r a t i o n a l  c l a s s i f i c a t i o n  

meant anything a t  a l l ,  t h e  employer should not  be "...re- 

quired t o  compensate Krinsky s o l e l y  because he employed 

mechanics t o  hammer a t  a bench miles  away from t h e  s t a t i o n  

where Krinsky so ld  papers ,  magazines, candy and chewing gum, 

and sometimes appl ied  a  l i t t l e  soap and water t o  h i s  hands I 

t h i n k  t h a t  both t h e  due process and equal p r o t e c t i o n  c lauses  

of t h e  Amendment fo rb id .  11 147 

11. Freedom from A r b i t r a r y  Taxation 

A s  we a11 know, t a x a t i o n  i s  one of t h e  most e f f e c t i v e  

ways of t ak ing  property.  The t a s k  mapped out f o r  himself by 

J u s t i c e  McReynolds was t o  s e e  t o  i t  t h a t  n e i t h e r  t h e  f e d e r a l  

government nor t h e  s t a t e s  would r e s o r t  t o  t axa t ion  without 

due process of law. To J u s t i c e  McReynolds f e l l  t h e  dubious 

d i s t i n c t i o n  of becoming the  f i r s t  Supreme Court J u s t i c e  ever  

t o  use the  F i f t h  Amendment t o  d e f e a t  a  f e d e r a l  t a x  law. He 

a l s o  mnoeuvered himself i n t o  a  p o s i t i o n  i n  which he f e l t  

c a l l e d  upon t o  read  a p roh ib i t ion  aga ins t  mul t ip le  t a x a t i o n  

145, Id. a t  513, 
146. Id .  a t  528-529. 
147. E. a t  529-530. 



i n t o  t h e  Fourteenth Amendment, which necess i t a t ed  t h e  out- 

r i g h t  overru l ing  of precedents.  

J u s t i c e  McReynolds occupied t h e  bench a t  a t ime when 

both t h e  f e d e r a l  government and t h e  s t a t e s  were c a s t i n g  about 

f o r  new sources of revenue. The income t a x  amendment had 

re in fo rced  t h e  idea  of t a x a t i o n  based on t h e  a b i l i t y  t o  pay. 

The war and the  ensuing d i f f i c u l t i e s  accentuated t h e  need f o r  

more revenue. And wi th  t h e  number and amount of t a x e s  in-  

c reas ing ,  tax-dodging and t a x - a v o i d a n ~ e  evolved i n t o  an a r t  

and a science.  The J u s t i c e ' s  canon of ctonstruction of t a x  

laws, i n  p r a c t i c e ,  worked i n  most cases  i n  favor  of those  

bes t  a b l e  t o  pay: 

"In t h e  i n t e p p r e t a t i o n  of s t a t u t e s  levying  
t axes  it i s  t h e  e s t ab l i shed  r u l e  n o t  t o  extend 
t h e i r  provis ions,  by impl ica t ion ,  beyond t h e  
c l e a r  import of t h e  language used, o r  t o  en large  
t h e i r  opera t ion  so a s  t o  embrace mat t e r s  no t  
s p e c i f i c a l l y  pointed ou t ,  I n  case of doubt they 
a r e  construed most s t rong ly  aga ins t  t h e  Govern- 
ment, and i n  favor  of t h e  c i t i ~ e n . ~ l k 8  

This view d i d  not  t e l l  t h e  e n t i r e  s t o r y  of t h e  Court 's  

i n t e r p r e t a t i o n .  Throughout these  cases  it lacked unanimity. 

A t  t h e  opposi te  pole  from M r .  J u s t i c e  McReynolds s tood J u s t i c e  

Holmes, whose opinion, a s  voiced i n  a d i s s e n t ,  was t h a t  

*... t h e  law al lows a penumbra t o  be embraced t h a t  goes beyond 

the  o u t l i n e  of i t s  objeot  i n  order  t h a t  t h e  ob jec t  may be 

secured,  e l49 

148. Gould v .  Gould, 245 U. S. 151, 153 (1917). 
149. Schlesinger  v.  Wisconsin, 270 U. S. 230, 241 (1926). 



J u s t i c e  McReynoldsl cons t ruc t ion  was very narrow, giv-  

ing  t h e  l e g i s l a t u r e s  none of the  benef i t  of t h e  doubt, and 

thus  r e s t r i c t i n g  t h e i r  power t o  c l a s s i f y  f o r  t h e  purpose of 

t axa t ion .  He f e l t  t h a t :  "A c l a s s i f i c a t i o n  f o r  purposes of 

t a x a t i o n  must r e s t  on some reasonable d i s t i n c t i o n .  n150 But 

he a l s o  sa id :  wLogic and t a x a t i o ~ l  a r e  not  always t h e  bes t  

of f r i e n d s .  ,1151 

A. G i f t s  i n t e r  vivos.  

I n  a f i e l d  i n  which t h e  Court had t h e  l a s t  word over 

t h e  reasonableness of c l a s s i f i c a t i o n ,  and i n  which the  r u l e s  

of l o g i c  were of doubtful use,  t h e  Court apparent ly  could 

roam over a wide a rea  of d i s c r e t i o n .  This it  did i n  

Schlesinger  v. Wisconsin, 152 i n  which i t  s t r u c k  down, 

through M r .  J u s t i c e  McReynolds, a law of ~ i s c o n s i n . l 5 3  This 

law taxed, upon t h e  occasion of t h e  donor's death,  all g i f t s  

i n t e r  vivos made s i x  years  p r i o r  t o  t h e  donor's death.  

On t h e  matter  of c l a s s i f i c a t i o n  Mr. J u s t i c e  McReynolds 

he ld  t h a t  it was u n j u s t i f i a b l e  f o r  t h e  YJisconsin solons t o  

presume t h a t  every g i f t  made s i x  years  p r i o r  t o  death had 

been made i n  contemplation of t h a t  event.  For, among o t h e r s ,  

the  J u s t i c e  had h i s  own not ions  a s  t o  how r a t i o n a l  mor i tu r i  

behaved : 

150. 3. a t  240, 
151. Sonneborn Bros. V. Cureton, 262 U. S. 506, 522 (1923).  
152. 270 U. S. 230 (1926). 
153. Ir31S. M V .  STAT., Sect ions 72.01, 72.02, and 72.05. 



"The mere purpose t o  make provis ion  f o r  
ch i ld ren  a f t e r  a  donor's death i s  not  enough 
oonclusively t o  e s t a b l i s h  t h a t  a c t i o n  t o  t h a t  
end was ' i n  contemplation of death. '  Broadly 
speaking, thought fu l  men h a b i t u a l l y  a c t  wi th  
regard t o  u l t imate  death,  but something more 
than t h i s  i s  requi red  i n  order  t o  show t h a t  a 
conveyance comes wi th in  t h e  ambit of t h e  
s t a t u t e .  f1154 

There had been no such presumption, however, according 

t o  Chief J u s t i o e  Vinje of t h e  Supreme Court of Wisconsin, who 

said t h a t  t h e  l e g i s l a t u r e  had no t  said tha t  a l l  g i f t s  made 

wi th in  t h e  s t a t e d  per iod  had been made i n  contemplation of 

death: "What it says  is t h a t ,  i f  t h e  g i f t  is  made wi th in  s i x  

yea r s  of t h e  donor's death it s h a l l  f o r  t axa t ion  purposes be 

oonstrued t o  f a l l  w i th in  t h e  c l a s s  of g i f t s  made i n  contem- 

p l a t i o n  of death. The law is  q u i t e  f u l l  of ins t ances  where, 

on grounds of publ ic  po l i cy  s o  a s  t o  e f f e o t i v e l y  adminis te r  

a law, a c e r t a i n  d e f i n i t e  and f i x e d  l e g a l  import i s  g iven  t o  

f a c t s ,  though t h e  a c t u a l  f a c t s  may be d i f f e r e n t . w  155 This,  

of course,  foreshadowed J u s t i c e  Holrnest penumbra doc t r ine .  

But M r .  J u s t i c e  McReynolds was impressed n e i t h e r  by 

J u s t i c e  Holmest d i s s e n t ,  i n  which J u s t i c e s  Brandeis and Stone 

joined, nor  by t h e  opinion of t h e  Supreme Court of Wisconsin. 

Any idea  of l e g i s l a t i v e  d i s o r e t i o n  wider than i n c o n t r o v e r t i b l e  

f a c t s  was anathema t o  t h i s  narrow c o n s t r u c t i o n i s t :  

nThe presumption and consequent t a x a t i o n  a r e  
defended upon t h e  theory t h a t ,  exe rc i s ing  judgment 
and d i s c r e t i o n ,  t h e  l e g i s l a t u r e  found them neoes- 
s a r y  i n  order  t o  prevent evasion of i n h e r i t a n c e  

154. Colorado Bank v.  Commlr., 305 U. S, 
155. In  r e  Schles inger ' s  E s t a t e ,  184 W i s e 2 ? ;  & ~ 1 ? ~ g 8 ) ~ .  W. 

951, 954 (1924L 



taxes.  . . .Rights guaranteed by t h e  f e d e r a l  Con- 
s t i t u t i o n  a r e  not  t o  be s o  l i g h t l y  t r e a t e d ;  
they a r e  super io r  t o  t h i s  supposed necess i ty .  
The S t a t e  i s  forbidden t o  deny due process of 
law o r  the equal  p ro te  t i o n  of t h e  laws f o r  any 
purpose whatsoever, ,158 

G i f t s  i n t e r  vivos taxable  a t  death had an equal ly  rocky 

road when the  f e d e r a l  government a t teupted  t o  grapple with 

these  notorious devices.  Only t h i s  t ime M r .  J u s t i c e  McReynolds 

a t tached t h e  r e t r o s p e c t i v e  na ture  of t a x a t i o n  as  we l l  a s  t h e  

a r b i t r a r y  na tu re  of t h e  tax .  

Both of these  weaknesses were emphasized i n  a case i n  

which t h e  United S t a t e s  sought, under the  Revenue Act of 

February 24, 1 9 1 9 ~ ~ 5 7  t o  levy  an e s t a t e  t a x  based on t h e  value 

of t h e  e s t a t e  a t  t h e  t h e  of death,  which occurred a f t e r  the  

l e g i s l a t i o n  was passed, but  on property conveyed abso lu te ly  

i n  1907 and 1917. The enjoyment of t h e  proper ty  conveyed was 

n o t  cont ingent  on t h e  death of t h e  conveyor. I n  a  s t rong  

opinion f o r  t h e  Court, with which J u s t i c e s  Holmes, Brandeis, 

Sanford,  and Stone merely concurred without opinion, Mr. 

J u s t i c e  McReynolds aeeaared t h a t  such exactrnent amounted t o  

o u t r i g h t  bonf isca t ion  and was i l l e g a l  under t h e  F i f t h  Amend- 

ment, l 5 *  because 

". . . t h e  a r b i t r a r y ,  whimsical and burden- 
some charac te r  of t h e  challenged t a x  i s  p l a i n  
enough, An exc i se  i s  prescr ibed,  but t h e  
amount of i t  i s  made t o  depend upon past lawful  
t r a n s a c t i o n s ,  no t  testamentary i n  charac ter  and 

156. Schlesinger  v. \riisconsin, 270 U, S.  230, 240 (1926).  
157. 40 S t a t .  1057. 
158. Nichols v.  Coolidge, 27l+ U. S. 531, 543 (1927).  



beyond r e c a l l ,  Proper ty  of small value t r ans -  
f e r r e d  before death may have beeome immensely 
valuable ,  and t h e  e s t a t e  t a x ,  swollen by t h i s ,  
may Leave nothing f o r  d i s t r i b u t i o n b n 1 5 9  

The Court in i t s  first c l e a r  a t tempt  t o  e l u c i d a t e  the  

l e g a l i t y  of r e t r o a c t i v e  g i f t  t axes  i n t e r  vivos r an  i n t o  t h e  

snag of an even four-to-four s p l i t ,  160 But t h e  next  year  Mr. 

J u s t i c e  HcReynolds was ab le  t o  hold such an enactment i n v a l i d ,  

f o r  a  s ix- to- three Court, under t h e  F i f t h  Amendment. 161 

The f a c t s  of the case  are i n t e r e s t i n g  i n  t h a t  they  have 

a  t a l e  t o  t e l l  on t h e  sub jec t  of tax-dodging, and t h e  j u d i c i a l  

view of i t ,  On June 2, 1924, t h e  P res iden t  signed t h e  In- 

t e r n a l  Revenue A c t  of 1924. That b i l l  had come out  of t h e  

coaferenoe committee and was approved by both houses on May 

25, of t h e  same year ,  The g i f t  i n  quest ion had been made on 

May 23, o r  two days before t h e  approval of t h e  r e p o r t ,  The 

Act mentioned t h a t  it appl ied  t o  the calendar  year  of 1924. 

It was t h e  pos i t ion  of the  major i ty  t h a t  i n s o f a r  as t h e  A c t  

appl ied  t o  t h e  g i f t s  made before i ts  passage it was i n v a l i d :  

"The mere f a c t  t h a t  a  g i f t  was made while  
t h e  b i l l  conta in ing  the  questioned provis ions  
was i n  t h e  l a s t  s t a g e  of process through Con- 
g r e s s  we t h i n k  is not  enough t o  ,.. r e l i e v e  t h e  
l e g i s l a t i o n  of t h e  a r b i t r a r y  c h a r a c t e r , . , .  The 
taxpayer may j u s t l y  demand t o  know when and how 
he becomes l f a b l e  f o r  t axes  -- he eannot fo re -  
s e e  and ought not t o  be requi red  t o  guess t h e  
outcome of pending measures, The future of 
every b i l l  w i l e  before Congress i s  n e c e s s a r i l y  a u n c e r t a i n b n l  2 

159. 3, a t  542. 
160, Blodgett  v, Holden, 275 U. S.  142 (1927).  
161. Untermyer v, Anderson, 276 Ub S b  440 (1928) 
162. u. a t  445-446. 



Here again t h e r e  i s  a  sharp c o n t r a s t  of opinion, a s  i n  

S c h l e s i n ~ e r  v. '&7isconsin, with the  minori ty ,  spoken f o r  on 

t h i s  occasion by Mr. J u s t i c e  Brandeis, f ind ing  t h a t  some 

r e t r o s p e c t i v e  l e g i s l a t i o n  had been passed abroad and i n  t h e  

United S t a t e s ,  without h ~ v i n g  been challenged i n  t h e  l a t t e r  

case by the  F i f t h  ~mendment .163 Get t ing  a  p r a c t i c a l  g r i p  

on the  problem, he noted t h a t  Congress may have had exce l l en t  

reasons f o r  making the  A c t  r e t r o s p e c t i v e ,  s ince  g i f t s  i n t e r  - 
vivos a r e  f r equen t ly  made both t o  evade e s t a t e  taxes  and t o  - 
prevent g e t t i n g  caught i n  t h e  higher  brackets  by a  graduated 

income t a x .  164 What was s o  s t a r t l i n g  about Congress making 

t h e  Act purposely r e t r o s p e c t i v e  i n  order t o  ca tch  those who 

attemnpted evasion while t h e  passage of l e g i s l a t i o n  seemed 

alrnost c e r t a i n ?  ''1s Congress powerless t o  prevent such eva- 

s i o n  by t h e  v i g i l a n t  and ingenious?" 165 Besides,  a c e r t a i n  

degree of r e t r o s p e c t i v i t y  was useful t o  make t h e  granted 

power more e f f e c t i v e ,  which went back t o  J u s t i c e  Eolmesf 

penumbra doct r ine ,  by d e f i n i t i o n  odious t o  narrow construc- 

t i o n i s t s  such a s  I&. J u s t i c e  McReynolds. 

J u s t i c e  Brandeist  view seemed t o  i n d i c a t e  a f a r  more 

r e a l i s t i c  a p p r a i s a l  of a c t u a l  f i n a n c i a l  deal ings than  J u s t i c e  

McReynolds possessed, Ue know t h a t  very o f t e n  a  statesman i n  

a  d i s t a n t  land may make a speech, and immediately scores  of 

wealthy Americans w i l l  telephone t h e i r  brokers t o  buy o r  s e l l  

163. Id. a t  447-449, 452. 
164. I d .  a t  450. 
165. . a t  450-451. 



194 

i n  order  t o  r e a l i z e  a  quick p r o f i t  on a  shrewd guess concern- 

ing  t h e  f u t u r e  of events .  This type of thinking among t h e  

r i c h  would apply a  f o r t i o r i  i n  an ins tance  a s  proximate a s  a  

b i l l  i n  Congress. But a s  long a s  M r .  J u s t i c e  McReynolds d i d  

n o t  be l ieve  t h a t  persons of means disposed of much property 

on t h e  bas i s  of tfhunchesH, he l e f t  himself open t o  c r i t i c i s m  

based on h i s  own t r a i n  of thought: "If i t  i s  reasonable t o  

suppose t h a t  t h e  conduct of the  taxpayer would have been t h e  

same i r r e s p e c t i v e  of t h e  s t a t u t e  ... l i t t l e  can be s a i d  f o r  

t h e  app l i ca t ion  of the  F i f t h  Amendment. tt 166 

B. The Problem of Taxation of In tang ib les .  

The matter  of s t a t e  t axa t ion  of i n t a n g i b l e s  r ep resen t s  

an even thorn ie r  problem. In a  s o c i e t y  l e s s  complex than 

ours  most property i s  l i k e l y  t o  c o n s i s t  of r e a l  e s t a t e  and 

concre te  ma te r i a l  goods. These a r e  always taxed a t  t h e  p lace  

i n  which they  a r e  t o  be found. Should they  be loca ted  a t  a  

place o t h e r  than the  domicile of the  owner, t h e  r u l e  i s  t h e  

same. 167 But i n  our s o c i e t y  most weal th c o n s i s t s  not  i n  t h e  

possession of th ings ,  but i n  p ieces  of paper evidencing a re-  

l a t i o n s h i p ,  sometimes q u i t e  remote, between persons and th ings .  

And s i n c e  t h e  United S t a t e s  i s  a  v a s t  country divided i n t o  

many j u r i s d i c t i o n s ,  persons,  papers and a c t u a l  t a n g i b l e s  a r e  

166. Note, 28 COL, L. BEV. 777, 783-784 (1928) .  
167. Union Ref r ige ra to r  Trans i t  Co. v. Kentucky, 199 U, S. 194 

(1905).  For the  same r u l e  regarding death t axes ,  see  F r i ck  
v. Pennsylvania, 268 U. 3 ,  473 (1925).  



unl ike ly  t o  be i n  t h e  same loca t ion .  Because of t h i s  almost 

unfathomable complexity t h e r e  i s  ample opportuni ty f o r  both 

oppression by t h e  taxing a u t h o r i t i e s  and evasion by c leve r  

c i t i z e n s .  Mk. Qus t i ce  MclcBeynolds expressed t h i s  when he 

sa id :  

"Priinitive condi t ions have passed; business  i s  
now t ransac ted  on a  n a t i o n a l  sca le .  A very l a r g e  
p a r t  of t h e  country 's  wealth i s  invested i n  nego- 
t i a b l e  s e c u r i t i e s  whose p ro tec t ion  aga ins t  d i s -  
cr iminat ion,  unjus t  and oppressive t a x a t i o n ,  i s  
matter of t h e  g r e a t e s t  moment.... 

"Taxation i s  an i n t e n s e l y  p r a c t i c a l  mat ter  and 
laws i n  r e s p e c t  of it should be construed and 
appl ied  wi th  a view of avoiding, s o  f a r  a s  
s i b l e ,  un jus t  and oppresive consequences. d Z S -  
Anyone analysing t h e  imiensely complex subjec t  concern- 

ing t h e  t a x a t i o n  of i n t a n g i b l e s ,  w i l l  r e a d i l y  observe t h a t  

t h e  ruembers of t h e  Court ava i led  themselves of two d i f f e r e n t  

approaches. One of these  was used by those who held t h e  

b e n e f i t  theory,  t h e  o the r  one, which was J u s t i c e  I~IcReynold~' ,  

was based on ro r rau l i s t i c  considerat ions.  

The benef i t  theory,  which was p a r t  of t h e  p o s i t i o n  held 

by J u s t i c e s  Holmes, Stone and Brandeis, was t h e  theory which 

u l t ima te ly  p reva i l ed ,  But during much of t h e  per iod  under 

cons idera t ion  here,  it was ec l ipsed  by t h e  fo r rnu l i s t i c  

approach which was l a r g e l y  pioneered by 3 u s t i c e  I\fIcReynolds. 

One t e r s e  remark by J u s t i c e  Holmes i n e v i t a b l y  comes t o  

mind i n  connection wi th  t h e  benef i t  theory: *Taxes a r e  what 

168. Farmers Loan Co. v. Minnesota, 280 U. S. 204, 211-212 
(1930)  . 



we pay f o r  c i v i l i z e d  soc ie ty  .... This i s  i t s  bas ic  pr in-  

c i p l e .  A d e f i n i t i o n  by J u s t i c e  Frankfur ter  c l e a r l y  expresses  

t h e  g r e a t  f l e x i b i l i t y  of t h e  theory a s  a  working instrument.  

A t h e  same time t h i s  d e f i n i t i o n  conta ins  c r i t i c i s m  of t h e  

o t h e r  approach : 

*The Const i tu t ion  i s  not  a  formulary. It 
does not denland of s t a t e s  s t r i c t  observance of 
r i g i d  ca tegor ies  nor prec is ion  of t e c h n i c a l  
phrasing i n  t h e i r  exe rc i se  of t h e  most bas ic  
power of government, t h a t  of t axa t ion .  For 
c o n s t i t u t i o n a l  purposes the  dec i s ive  i s s u e  
t u r n s  on t h e  opera t ing  incidence of a  challenged 
tax .  A s t a t e  i s  f r e e  t o  pursue i t s  own f i s c a l  
p o l i c i e s ,  unembarrassed by t h e  Cons t i tu t ion ,  i f  
by the  p r a b t i c a l  opera t ion  of a  t a x  t h e  s t a t e  
has  exer ted  i t s  power i n  r e l a t i o n  t o  opportuni- 
t i e s  which it has given,  t o  p ro tec t ion  which it 
has  afforded,  t o  b e n e f i t s  which i t  has con- 
f e r r e d  by t h e  f a o t  of being an o rde r ly ,  c i v i -  
l i z e d  soc ie ty  .f7l7O 

J u s t i c e  Mcl3eynolds did not  a t t a c h  any importance t o  t h i s  

guid pro quo between a  c i t i z e n  and any j u r i s d i c t i o n  which may 

a f f o r d  him some kind of' p ro tec t ion .  He was, one must remember, 

a man t r a i n e d  i n  t h e  ana lys i s  of t h e  sharp ca tegor ies  of t h e  

exact  sc iences ,  and no t  one taught  t o  explore t h e  s h i f t i n g  

dunes of t h e  s o c i a l  and economic landscape. Hence t h e  J u s t i c e  

once more was i n  quest  of una l t e rab le  c e r t a i n t i e s  i n  order 

t h a t  each case which a rose  could be placed i n t o  i t s  appro- 

p r i a t e  pigeonhole. 

169. Cornpania General de Tabacos v .  Col lec tor ,  275 U. S. 87, 
100 (1927).  

170. Wisconsin v. J. C. Pemey Co., 311 U. S. 435, 444 
( 1940) 



1. Double Taxation and the  Fourteenth Amendment. 

Actual ly  J u s t i c e  WIcReynolds put himself i n t o  a  p o s i t i o n  

where he had t o  dea l  i n  hard and f a s t  ca tegor ies ,  f o r  he took 

t h e  s tand t h a t  t h e  Fourteenth Amendment outlawed t axa t ion  of 

one i n t e r e s t  by more than one j u r i s d i c t i o n .  This meant t h a t  

he d id  have t o  evolve o r  adopt c e r t a i n  c r i t e r i a  which would 

determine which j u r i s d i c t i o n  could t a x .  Those who held t h e  

benef i t  theory were spared these  e f f o r t s ,  s i n c e  under i t  

mul t ip le  t axa t ion  i s  allowed by d e f i n i t i o n  i f  more than one 

s t a t e  confers  benef i t s .  I n  f a c t ,  mul t ip le  t a x a t i o n  very 

l o g i c a l l y  can proceed unhampered i f  t h e  "dual t e s t  of t h e  

b e n e f i t  theory" i s  met, by which is  meant "...whether t h e  

s t a t e  has given something f o r  which i t  can ask a r e t u r n ,  and 

whether t h e  t r a n s f e r  depends upon and involves t h e  law of the  

s t a t e  f o r  i t s  exerc ise .  d 7 1  

The Fourteenth Amendment was introduced i n t o  t h i s  prob- 

l e a  by means of an ass imi la t ion  of t h e  l a w  surrounding tangi -  

b l e s  t o  t h e  realm involving i n t a n g i b l e  property.  F r i c k  v. 

Pennsylvania 172 merely maintained t h a t  Pennsylvania, F r i c k T  s 

domici l ia ry  s t a t e ,  could no t  levy a  dea th  t a x  on h i s  a r t  

t r e a s u r e s  which were loca ted  i n  New York, simply because it 

d id  not have j u r i s d i c t i o n  over these  valuables .  This was 

171. Abraham S. Guterman, Multiple S t a t e  Death Taxation, 42 
COL. L. REV. 1249, 1270 (1942).  



a l s o  i n  harmony wi th  t h e  benef i t  theory,  s ince  it  was no t  

Pennsylvania, but Mew York, which accorded p ro tec t ion  t o  t h e  

F r i c k  Collect ion.  

Rowever, t h e  s i t u a t i o n  was somewhat d i f f e r e n t  where 

Taylor,  a  r e s i d e n t  of New York, d ied  t h e r e  t e s t a t e ,  leaving  

negot iable  bonds and c e r t i f i c a t e s  of indebtedness of t h e  

s t a t e  of Minnesota and t h e  Twin C i t i e s .  The w i l l  was pro- 

bated i n  New York and a t r a n s f e r  t a x  was paid t h e r e .  When 

nlinnesota sought t o  levy  another t r a n s f e r  t a x ,  J u s t i c e  

McBeynolds stayed i t s  hand, f o r  it was h i s  be l i e f  t h a t  i f  

. . two S t a t e s  may t a x  on d i f f e r e n t  and more or  l e s s  incon- 

s i s t e n t  p r i n c i p l e s  t h e  same testamentary t r a n s f e r  of such 

property ,.." tids i n e v i t a b l y  c o n s t i t u t e s  a  "... c o n f l i c t  

wi th  t h e  Fourteenth Amendment. .173 

Whether appl ied t o  t a n g i b l e s  o r  i n t a n g i b l e s ,  J u s t i c e  

McXeynolds f e l t  t h a t  a  t f . . , s t a t u t e  of a  S t a t e  which under- 

t akes  t o  t a x  th ings  wholly beyond her  j u r i s d i c t i o n  or  con- 

t r o l  c o n f l i c t s  with t h e  Fourteenth Amendment..,? 174 J u s t i c e  

McXeynolds prevented the s t a t e  of Virg in ia  from tax ing  t h e  

corpus of a t r u s t  e s t ab l i shed  i n  Maryland by a  r e s i d e n t  of 

Virg in ia  f o r  t h e  benef i t  of h i s  two young sons who were r e -  

s i d i n g  i n  Vi rg in ia ,  Double t axa t ion  a s  such was not held 

i n v a l i d  under t h e  Fourteenth Amendment i n  t h i s  p a r t i c u l a r  

case.  

173. Farmers Loan Go. v. Minnesota, 280 U. S. 204, 209 
(1930) 

174. Safe Deposit & T. Co. Vi rg in ia ,  280 U. S.  83,92 (1929).  



The i n c o r q a t i b i l i t y  of mul t ip le  t axa t ion  with t h e  Four- 

t e e n t h  Amendment was put i n t o  very elegant  form by J u s t i c e  

Sutherland i n  f.ashiontvhich a l s o  provides t h e  necessary l i n k  

wi th  t h e  requirement of s i n g l e  t a x a t i o n  i n  cases involving 

t h e  t ransmission of t a n g i b l e  property.  I n  t h i s  p a r t i c u l a r  

case J u s t i c e  Sutherland e x t e n e d  t h e  requirement of s i n g l e  

t a x a t i o n  of in tang ib les  t o  shares  of s tock .  Decedent had 

been doaic i led  i n  Massachusetts where he was taxed. I n  h i s  

e s t a t e  he l e f t  shares  of s tock i n  a  Maine corporat ion.  Jus-  

% i c e  Sutherland ru led  t h a t  death t axes  by Maine of t h e  t r ans -  

f e r  of these  shares  would be cont rary  t o  t h e  Fourteenth 

Amendment. Be declared t h a t  t h e  r u l e  of i u u n i t y  aga ins t  

mul t ip le  t axa t ion  

"In i t s  app l i ca t ion  t o  death t a x e s , .  . ) r e s t s  
f o r  i t s  j u s t i f i c a t i o n  upon t h e  fundamental con- 
cept ion t h a t  t h e  transniission from the  dead t o  
the  l i v i n g  of a p a r t i c u l a r  th ing ,  whether cor- 
p o r e a l  or  incorporea l ,  i s  an event which cannot 
t ake  p lace  i n  two or more s t a t e s  a t  one and t h e  
same time. I n  r e spec t  of tangi lbe  proper ty ,  
the  oppos i te  view must be r e j e c t e d  a s  connoting 
a  physical  i m p o s s i b i l i t y ;  i n  the  case of in-  
t a n g i b l e  property,  it must be r e j ec ted  a s  in-  
volving an inherent  and l o g i c a l  se l f -cont radic-  
t i o n .  Due regard f o r  the  processes of co r rec t  
th inking  compels the  conclusion t h a t  a  determ- 
i n a t i o n  f i x i n g  the  l o c a l  s i t u s  of a  t h i n g  f o r  
the  purpose of t r a n s f e r r i n g  i t  i n  one s t a t e ,  
c a r r i e s  with i t  an i m p l i c i t  den ia l  t h a t  t h e r e  
i s  a  l o c a l  s i t u s  i n  another s t a t e  f o r  t h e  pur- 
pose of t r a n s f e r r i n g  t h e  same t h i n g  there ."  l75  

But, l o g i c a l  a s  t h i s  statement by J u s t i c e  Sutherland may 

be i n  t h e  realm of pure deduction, it cannot s tand  up t o  an 

175. F i r s t  Nat ional  Bank v. Maine, 284 U. S. 312, 326-327 
(1932) ,  J u s t i c e s  &one, Holmes, and Brandeis d i s sen t ing .  
Now overruled by S t a t e  Tax Commln v. k l d r i c h ,  316 U. 3 .  174 



argument by J u s t i c e  Stone which used t h e  benef i t  theory a s  an 

induct ion .  This does lzot iup ly  t h a t  J u s t i c e  3ut l ler landt  s 

argument was weaker than  J u s t i c e  2 tone1s .  It merely means 

t n a t  J u s t i c e  Stone, backed a s  he was by a  major i ty  of t h e  

Court, was a b l e  t o  introduce an eleriicnt of reasoning ex- 

t raneous t o  S u s t i c e  Su the r l and t s  l o g i c a l  e d i f i c e  and thereby 

cause the  s t r u c t u r e  t o  crumble. Here i s  what J u s t i c e  6to1le 

sa id :  

When we speak of t h e  j u r i s d i c t i o n  t o  t a x  
land  o r  c h a t t e l s  a s  being exclus ive ly  i n  t h e  
s t a t e  where they a re  phys ica l ly  loca ted ,  we 
mean no more than t h a t  t h e  benef i t  and protec- 
t i o n  of laws enabling the  owner t o  enjoy the  
f r u i t s  of h i s  ownership and the  power t o  reach 
e f f e c t i v e l y  t h e  i n t e r e s t  pro tec ted ,  f o r  the  pur-  
pose of sub jec t ing  the& t o  payment of a  t a x ,  a r e  
so  narrowly r e s t r i c t e d  t o  t h e  s t a t e  i n  whose 
t e r r i t o r y  t h e  phys ica l  property i s  loca ted  as  t o  
s e t  p r a c t i c a l  l i m i t s  t o  t axa t ion  by others ." l76 

J u s t i c e  Stone f e l t ,  on the  o ther  hand, t h a t  a l toge the r  

d i f f e r e n t  p r i n c i p l e s  prevai led when t h e  i s s u e  involved t h e  

t a x a t i o n  of i n t a n g i b l e s :  

Very d i f f e r e n $  cons idera t ions ,  both theo- 
r e t i c a l  and p r a c t i c a l ,  apply t o  the t axa t ion  of 
i n t a n g i b l e s ,  t h a t  i s ,  r i g h t s  wiiich a r e  not  re-  
l a t e d  t o  phys ica l  th ings .  Such r i g h t s  a r e  but 
r e l a t i o n s h i p s  between persons, n a t u r a l  or cor- 
pora te ,  which t h e  law recognizes by a t t ach ing  
t o  them c e r t a i n  sanct ions  enfozceable i n  cour t s .  
The power of government over t h e n  and the  pro- 
t e c t i o n  which i t  g ives  them cannot be exerted 
through con t ro l  of a  physical  th ing .  They can 
be inade e f f e c t i v e  only through c o n t r c l  over and 
p ro tec t ion  afforded t o  those persons whose r e -  
l a t i o n s h i p s  a r e  t h e  o r i g i n  of t h e  r i g h t s  ."l77 

- 
176. Curry v .  hIcCanless, 307 U. s. 357, 364 (1939).  
177. Id. a t  365-366. 



Ergo, i f  severa l  ju r i sd ic t ions  protected a person i n  

the  r i g h t  t o  enjoy the  benef i t s  of h i s  in tangible  wealth, a l l  

these ju r i sdfc t ions  could exact t h e i r  jus t  r e tu rn  i n  t he  form 

of t axes ,  

2 ,  The S i t u s  of In tangibles  Not i n  Trust .  

Those who established t h a t  onLy one ju r i sd ic t ion  oould 

t ax  in tangibles ,  had t o  decide which of the  j u r i sd i c t i ons  in- 

volved could t ax  the  i n t e r e s t ,  I n  the  case of t ang ib les ,  

which have a physical locus, t h i s  was not  d i f f i c u l t ,  In- 

tangibles ,  however, have no physioal locus by def in i t ion .  

Therefore the  Court had t o  assign them a f i c t i o n a l  loca t ion ,  

Thus, i n  t h e  ea r ly  ' t h i r t i e s ,  when t h e  Court outlawed double 

taxat ion,  it assigned the pr iv i lege  of taxat ion t o  t he  domi- 

c i l i a r y  ju r i sd ic t ion ,  J u s t i c e  McReynolds declared: 

Whi l e  debts have no ac tua l  t e r r i t o r i a l  
s i t u s  we have ruled t h a t  a S t a t e  may properly 
apply t he  r u l e  mobilia sequuntur p e r s o n 6  and 
t r e a t  them as local ized a t  the  c r ed i to r ' s  domi- 
c i l e  f o r  taxat ion purposes. Tangibles wi th  
permanent s i t u s  there in ,  and t h e i r  testamentary 
t r ans fe r ,  may be taxed only by the  S t a t e  where 
they a r e  found, And, we think,  t he  general  
reasons declared s u f f i c i e n t  t o  i n h i b i t  taxat ion 
of them by two S t a t e s  apply under present  c i r -  
cumstances with no l e s s  force  t o  in tangibles  
w i t h  taxable s i t u s  imposed by due appl ica t ion 
of t he  l e g a l  f i a t ion , f l l78  

Mobilia sequuntur Personam by i t s e l f  d i d  not defeat  

double taxat ion.  I f  t h i s  f i c t i o n  was accepted and a taxable 

178. Farmers Loan Co, v.  Minnesota, 280 U. S.  204, 211 
(1930) 
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s i t u s  was discovered i n  ye t  another  j u r i s d i c t i o n ,  double taxa- 
I 

t i o n  i s  conceivable under the  benef i t  theory.  Hence, i t  i s  I 

w e l l  worth remembering J u s t i c e  Stone ' s  succ inc t  d e f i n i t i o n  

t h a t  , .. the  ulaxim rnobilia sequuntur  personal^^ '1.. means only 

t h a t  i t  i s  t h e  i d e n t i t y  o r  a s soc ia t ion  of i n t a n g i b l e s  wi th  

t h e  person of t h e i r  owner a t  h i s  dolnicile which g ives  juris- 

d i c t i o n  t o  taxen179 

But s ince  t h e  wing of t h e  Court which believed i n  t h e  

benef i t  theory a l s o  bel ieved t h a t  any s t a t e  could t a x  i f  t h a t  

s t a t e  had a c c o ~ d e d  some p ro tec t ion  t o  t h e  ob jec t  taxed, i t  

d id  not  have t o  use t h i s  l e g a l  f i c t i o n  a s  a  r e s t r i c t i v e  de- 

vice.  For t h i s  very reason t h e  maxim of i-nobilia sequuntur 

personam was a  l e t h a l  instrument only i n  t h e  hands of those  

who d i d  not  bel ieve i n  double t axa t ion :  

"By euploying the  anc ien t  maxim 'mobilia sequuntur 
personam, ' t h e  Court determined t h a t  t h e  s i t u s  of 
i n t a n g i b l e s  i s  a t  t h e  domicile of t h e  owner. But of 
course t h i s  maxim i s  a pure f i c t i o n ,  and any r e a l  
s i t u s  of i n t a n g i b l e s  ( o r  a t  l e a s t  most i n t a n g i b l e s )  
3.9 just  a s  purely imaginative.  The t r u t h  i s  t h a t  
these  dec is ions  a r e  mere r e f l e c t i o n s  of t h e  de- 
terminat ion of t h e  Court t o  r e s t r i c t  t h e  t axa t ion  of 
i n t a n g i b l e s  t o  one s t a t e ,  and t h a t  one the  s t a t e  of 
t h e  domicile of the  owner, no t  a s  a  mat ter  of l o g i c  
or  phys ica l  r e a l i t y ,  but s o l e l y  a s  a  mat ter  of 
pol icy. .  . A 8 0  

The a r b i t r a r y  assignment of a  s i t u s  t o  i n t a n g i b l e s  was 

scored i n  an even more d i r e c t  f a s ion  by J u s t i c e  Stone, d is -  

s e n t i n g  i n  a  case mentioned above, i n  which J u s t i c e  Sutherland 

179. Curry v. McCanless, 307 U. S.  357, 367 (1939).  
180. Robert C, Brown, The Present  S t a t u s  of Mul t ip le  Taxation 

of In tang ib le  Property,  40 MICH. L. REV. 806,807 (1942).  



allowed the  domici l iary s t a t e  of t h e  decedent t o  levy  death 

t axes ,  but denied t h e  same p r i v i l e g e  t o  t h e  s t a t e  which was 

t h e  domicile of t h e  corporat ion whose shares  of s tock  were 

t r a n s f e r r e d  by t h e  decedent: 

n S i t u s  of an i n t a n g i b l e ,  f o r  tax ing  purposes, 
as  t h e  dec is ions  of t h i s  Court. including the  
present  one, abundantly demonstrate, i s  not  a 
dominating r e a l i t y ,  but a  convenient f i c t i o n  
which may be j u d i c i a l l y  employed o r  discarded,  
according t o  t h e  r e s u l t  des i red .n l81  

More about t h e  d iscard ing  of t h e  f i c t i o n  i n  a  moment. 

Be it s a i d ,  however, t h a t  J u s t i c e  McReynolds appl ied  t h e  f i e -  

t i o n  t o  e s t a b l i s h  t h e  domici l ia ry  s t a t e  as t h e  s i t u s  of taxa- 

t i o n  when i n t a n g i b l e s  passed by w i l l  from t h e  dead t o  t h e  

l i v i n g ,  a l l  o ther  j u r i s d i c t i o n s  being excluded. This  l i n e  of 

dec is ions  s t a r t e d  wi th  Farmers Loan Company v. Minnesota. 182 

Before i t s  culmination i n  J u s t i c e  Sutherland 's  b e a u t i f u l  d i s -  

p lay  of deductive l o g i c  i n  F i r s t  Nat ional  Bank v .  Maine, 183 

J u s t i c e  McReynolds was a b l e  t o  e s t a b l i s h  t h a t  Missouri could 

n o t  t a x  t h e  t r a n s f e r  by inher i tance  of i n t a n g i b l e  property,  

t h e  evidence of which was deposited i n  Nissouri  banks, where 

t h e  decedent and t h e  h e i r  were r e s i d e n t s  of I l l i n o i s .  184 

Mrs. Baldwin died i n  I l l i n o i s  leaving  he r  son a l l  her  property 

by w i l l .  A l a r g e  p a r t  of t h i s  property consis ted of d e p o s i t s  

181. F i r s t  Nat ional  Bank v. Maine, 28.4 U. S. 312, 332 (1932) .  
J u s t i c e  Stone's d i s s e n t  was joined by S u s t i c e s  Holmes and 
Brandeis . 

182. 280 U. S. 204 (1930),  note  173 su  r a .  See a l s o  Beidler  
v. South Carol ina,  281 U. 5. 1 (1930 . 

183. 284 U. 3. 312 (1932).  
-7 

184. Baldwin v.  Missouri ,  281 U. 5 ,  586 (1930).  



i n  PiIissouri banks, bonds of the  

on lands  s i t u a t e d  i n  Missouri. 

I l l i n o i s  and a death t a x  was pa 
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United S t a t e s ,  and uiortgages 

The w i l l  was probated i n  

i d  i n  t h a t  s t a t e .  

J u s t i c e  idcReynolds appl ied mobilia sequuntur personam 

and assigned t h e  taxable  s i t u s  t o  I l l i n o i s ,  excluding 

Missouri under t h e  Fourteenth Amendment. Whereas J u s t i c e s  

Holrnes and Brandeis had d issented  i n  t h e  Minnesota case on 

t h e  b a s i s  of t h e  benef i t  theory,  J u s t i c e  Stone was a b l e  t o  

w r i t e  a  concurring opinion: i t  had been h i s  view t h a t  t h e  

t r a n s f e r  had taken place i n  New York and no t  i n  Minnesota. 185 

But i n  t h e  Missouri case J u s t i c e  Stone was not  ab le  t o  agree 

wi th  J u s t i c e  ILIcHeynolds, because, i n  order  t h a t  young R'lr . 
Baldwin could enjoy h i s  i n h e r i t e d  property,  a  t r a n s f e r  had t o  

be e f fec tua ted  wi th in  IiIissouri , and, according t o  t h e  d i s s e n t ,  

t h e  h e i r  could be made t o  pay f o r  obta in ing  t h i s  benef i t .  It 

i s  a l s o  w e l l  t o  remember t h a t  these  were no t  bonds of' indebt-  

edness of t h e  s t a t e  of Missouri ,  and t h a t  those who held t h e  

benef i t  theory could claim t h a t  Missouri  might want t o  be 

paid f o r  p ro tec t ing  these  i n t a n g i b l e s ,  t o  keep her cour t s  

open f o r  poss ib le  s u i t s  f o r  non-payment of mortgages, t o  pro- 

t e c t  t h e  t r a n s f e r ,  and s i m i l a r  a i d  afforded.  I n  t h e  -Minnesota 

case t h e  in tang ib les  cons is ted  of bonds of indebtedness of 

t h e  s t a t e  and t h e  Twin C i t i e s .  The s t a t e  had t o  keep those  

a l i v e  under t h e  debt impairment provis ion of t h e  Const i tu t ion .  

185.  Farmers Loan Go. v. Minnesota, 280 U. S. 204, 215 
(1930) 



Disregarding t h e  mat ter  of t h e  benef i t  i nhe ren t  i n  the  

t r a n s f e r  of t h e  t i t l e s  wi th in  l l i s sour i ,  J u s t i c e  McReynolds 

was anxious t o  prove t h a t  t h e  physical  l o c a t i o n  of t h e  evi-  

dence i n  Missouri was unimportant. I n  h i s  opinion it was the  

f i c t i o n a l  s i t u s  which mattered: 

*The bonds and no tes ,  al though phys ica l ly  
wi th in  Missouri...were choses i n  a c t i o n  wi th  
s i t u s  a t  t h e  domicile of t h e  c r e d i t o r .  A t  t h a t  
poin t  they too  passed from t h e  dead t o  t h e  l i v -  
i n g ,  and t h e r e  t h i s  t r a n s f e r  was a c t u a l l y  taxed.  
A s  they were not  wi th in  Missouri f o r  t a x a t i o n  
pur~loses  he t r a n s f e r  was not  sub jec t  t o  her  
power. "18 8 
Yet was i t  not  s t r ange  t h a t  Mrs. Baldwin, who was a  

r e s i d e n t  of I l l i n o i s ,  a s  was he r  son, should have deposi ted 

a l l  of h e r  in tang ib les  i n  Missouri banks? Persons o f t en  de- 

p o s i t  t h e i r  papers c lose  t o  t h e  p lace  i n  which they  d e s i r e  t o  

t r a n s a c t  business .  I n  such cases  t h e  law recognizes a  busi-  

ness  s i t u s  a p a r t  from t h e  domicile of t h e  owner, and allows 

t h e  j u r i s d i c t i o n  i n  which t h e  business s i t u s  i s  e s t a b l i s h e d  

t o  t a x .  187 The Supreme Court of Missouri had s t r e s s e d  t h a t  

t i-ere was a  S i s t i n c t  p o s s i b i l i t y  t h a t  t h e  papers had acquired 

a  business s i t u s  i n  Missouri and chided t h e  t r i a l  court  f o r  

no t  having looked i n t o  t h i s  p o s s i b i l i t y  wi th  g r e a t e r  thorough- 

ness .  ''' i h .  J u s t i c e  Stone l ikewise  f e l t  t h a t  t h e r e  was c l e a r  

186. Baldwin v .  Missouri, 281 U. S. 586, 593 (1930).  
187. 3 .  C. f epp in ,  Fhe Power of S t a t e s  t o  Tax In tang ib les  o r  

Their Transfer ,  1 8  CALIF, L a  REV. 638, 658-661 (1930) ;  
Thomas Reed Powell, The Business S i t u s  of C r e d i t s ,  28 
V. VA. L. Q. 89, 91-109 (1922).  

188. S t a t e  v. Baldwints E s t a t e ,  323 Mo. 207, 19 S. W. 2d. 
732 (1929) . 



inference  t h a t  t h e  papers had acquired a business s i t u s  i n  

Missouri, and t h a t  i t  should have been incumbent upon young 

M r .  Baldwin, the  chal lenger  of t h e  t a x ,  t o  show t h a t  t h i s  

was not  the  case ,  i. e . ,  t h a t  t h e  papers were not  loca ted  

t h e r e  f o r  t h e  purpose of t r a n s a c t i n g  l o c a l  business .  189 

J u s t i c e  McReynolds, following h i s  canon of g;ving t h e  bene- 

f i t  of t h e  doubt t o  t h e  taxpayer ,  found t h a t  t h e r e  was no 

s u b s t a n t i a l  evidence f o r  business  s i t u s  i n  Missouri .  190 Had 

he,  however, granted the  exis tence  of the  business  s i t u s ,  

t h e r e  i s  no c e r t a i n t y  t h a t  the  ques t ion  as  t o  double t a x a t i o n  

would have been any d i f f e r e n t .  Perhaps,  Biiissouri could have 

9191 taxed,  but what about I l l i n o i s .  

3. The S i t u s  of I n t a n g i b l e s  i n  Trus t .  

I n  1939 an event of g r e a t  s ign i f i cance  occurred. The 

Supreme Court decided two cases,  both of them on a  f ive- to-  

four  s p l i t ,  i n  which i t  allawed mul t ip le  t axa t ion  of i n t e r e s t s  

i n  i n t a n g i b l e s  i n  t r u s t .  I n  both cases  the  Court a ~ l o w e d  t h e  

equ i t ab le  owner a s  we l l  a s  t h e  l e g a l  owner t o  be taxed.  I n  

both cases  S u s t i c e  McReynolds was among t h e  d i s s e n t e r s .  192 

189. Baldwin v.  Missouri, 281 U. S.  586, 598-599 (1930).  
190. I d .  a t  290-291. 
191. See Abraham S. Gutermnan, Xul t ip le  3 a t e  Death Taxation, 

42 COL. L. REP. 1249, 1262-1263 (194.2). 
192. Curry v .  LIcCanless, 307 U. S. 357 (1939) ; Graves v .  

Z l l i o t t ,  307 U. S .  383 (1939).  For another case allowing 
double t axa t ion  during t h e  sane yea r ,  see Pearson v .  
McGraw, 308 U. S. 313 (1939).  
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A Mrs. Scales ,  a  r e s i d e n t  of Tennessee, put her  in-  

t ang ib le  property i n  the  hands of an Alabama t r u s t e e .  Yet 

she made su re  t h a t  a l l  con t ro l  over t h e  t r u s t ,  such a s  re -  

inoving t h e  t r u s t e e  and picking another one or changing her  

h e i r s  by w i l l ,  d i d  not  pass out of her  hands. The papers 

evidencing t h e  exis tence  of trie in tang ib les  were loca ted  i n  

Alabama. Before her death Mrs. Scales  uade use of some of 

193  t h e  povi~er she had re ta ined  t o  change the  t e r m  of t h e  t r u s t .  

I n  the  o ther  case the decedent was a  r e s i d e n t  of New 

Pork. She had uade up a  t r u s t  of s tocks  i n  Colorado where i t  

was he ld  by a  t r u s t e e .  The s e t t l o r  had reserved t o  he r se l f  

the  r i g h t s  t o  revoke the  t r u s t ,  t o  remove the  t r u s t e e  and t o  

change b e n e f i c i a r i e s .  She had never exerc ised  these  r i g h t s  

p r i o r  t o  her  death.  194 

J u s t i c e  Stone wrote the opinions i n  both these  cases .  

He a i ~ p l i e d  the c r i t e r i a  of the  benef i t  theory,  f ind ing  t h a t  

r i g h t s  such a s  the power of revocat ion ,  t h e  power t o  d i s m i s s  

t r u s t e e s  o r  t o  change h e i r s  by w i l l  were p o t e n t i a l  source 

of weal th,  having t h e  a t t r i b u t e s  of property.  11195  he dorni- 

c i l i a r y  s t a t e  of t h e  s e t t l o r  had c o n t r o l  over he r  person, 

which mdde i t  a  necess i ty  t o  con t r ibu te  t o  t h e  p r o t e c t i n g  

j u r i s d i c t i o n  i n  proport ion t o  her wealth, here measured i n  

in tang ib les .  196 

193. Curry v. &fcCanless, 307 U. 5. 357 (1939).  
194. Graves v. E l l i o t t ,  307 W. S. 383 (1939) .  
195. Graves v. E l l i o t t ,  307 U. S. 383, 387 (1539).  
196. - I b i d .  



The poin t  a t  i s s u e  between the  major i ty  and the  minor- 

i t y  was t h e  f i n a n c i a l  l i a b i l i t y  of t h e  b e n e f i c i a l  owner, 

s i n c e  t h e  l e g a l  owner was amenable t o  t a x a t i o n  by d e f i n i t i o n :  

he held t h e  r e s .  Voicing t h e  minority poin t  of view i n  one - 
of these  cases  J u s t i c e  Butler  found t h a t  l l . .  . save her  r i g h t  

t o  income, Mrs. Sca les ,  a f t e r  her  relinquishment . , . and a t  

t h e  time of he r  death,  had no e s t a t e  or i n t e r e s t  i n  the  se- 

c u r i t i e s  held by the  t r u s t e e .  There i s  no bas i s  f o r  appl ica-  

t i o n  of t h e  f i c t i o n  mobilia sequuntur p e r s o n a .  . . . Tennessee 

may not  impose t h e  inher i t ance  tax . .  . . T P  197 He went on t o  

show t h a t  t h e  t r u s t  was under t h e  p ro tec t ion  of the  Alabama 

laws and no t  under the  j u r i s d i c t i o n  'of Tennessee: "The gen- 

e r a l  r u l e  of mobilia seauuntur personam must y i e l d  t o  t h e  

e s t ab l i shed  f a c t  of l e g a l  ownership, a c t u a l  presence and con- 

t r o l  i n  a  S t a t e  o the r  than  t h a t  of t h e  domicil of the  owner1! 19 s 
Chief J u s t i c e  Hughes, who spoke f o r  t h e  d i s s e n t e r s  i n  t h e  

o t h e r  case voiced a  s u b s t a n t i a l l y  analogous view. He com- 

pared the t r u s t s  t o  t h e  t a n g i b l e  pa in t ings  i n  F r i ck  v .  

~ e n n s g 1 v a n i a . l ~ ~  Here t h e  t r u s t  was s i t u a t e d  i n  Colorado, 

j u s t  a s  t h e  a r t  t r e a s u r e s  had been loca ted  i n  New York. Here 

t h e  l e g a l  owner was domiciled i n  New York, j u s t  a s  M r .  F r i c k  

had had h i s  domicile i n  P e n r l s y l ~ a n i 4 . ~  The decedent wi th  h e r  

power of revocat ion  could have commandeered t h e  e n t i r e  corpus 

of t h e  t r u s t  t o  New York, j u s t  a s  Mr. Frick  could have had 

197. Curry v. McCanless, 307 U. S. 357, 381 (1939).  
198. I b i d .  
199. 26a-U. S. 473 (1925) .  



h i s  Goyas and Bronzinis c ra ted  and shipped t o  Pennsylvania. 

And ye t  F r i ck  could not  be taxed by t h e  s t a t e  of h i s  domi- 

c i l e ,  and, consequently, why should t h e  b e n e f i c i a l  owners of 

t h e  t r u s t  be subjected t o  t a x a t i o n  by New York? 200 A s  t o  t h e  

maxim of mobilia seauuntur personam, t h e  Chief J u s t i c e  de- 

c la red:  

"The f a c t  t h a t  t h i s  r u l e  of convenience may 
genera l ly  be appl ied  does n e t  j u s t i f y  t h e  con- 
c lus ion  t h a t  i n t a n g i b l e s  can never be so  e f fec -  
t i v e l y  l o c a l i z e d  i n  another S t a t e  a s  t o  with- 
draw them f r o m  t h e  tax ing  power of t h e  domi- 
c i l i a r y  S t a t e .  The proper use of a  l e g a l  f i c -  
t i o n  i s  t o  prevent i n j u s t i c e  and it  should not  
be unnecessar i ly  extended so as  t o  work an in -  
j ury.lQ01 

The a t t a c k  on t h e  maxim of mobilia sequuntur personam 

on t h e  p a r t  of t h e  Chief J u s t i c e  and J u s t i c e  Butler  a t t r a c t e d  

some a t t e n t i o n .  It was pointed out by two commentators on 

these  cases  t h a t  both these  d i s s e n t e r s ,  a s  we l l  a s  J u s t i c e s  

McReynolds and Roberts who joined these  d i s s e n t s ,  had been 

wi th  t h e  major i ty  i n  F i r s t  Nat ional  Bank v .  Maine.202 I n  

connection wi th  t h i s  i t  was f u r t h e r  s t a t e d  t h a t :  

'Tn 1932 they had r e l i e d  on t h e  doct r ine  
mobilia sebuuntur-personam t o  deprive t h e  
s t a t e  i n  which t h e  corporat ion was organized 
of a  dea th  t a x  on a  t r a n s f e r  of i t s  shares  of 
s tock,  but i n  1939 they  were of t h e  opinion 
t h a t  t h e  f i c t i o n  was i n s u f f i c i e n t  t o  j u s t i f y  
a  t a x  upon i n t a n g i b l e s  which were held i n  
t r u s t  i n  another s ta te ."203 

200, Graves v. B l l i o t t ,  307 U. S. 383, 391-392 (1939).  
201. I d .  a t  390 
202. 284 U. 3. 312 f1932) .  
203. Harr ison Tweed and Christopher 3. Sargent ,  Death and 

Taxes a r e  Certain--but what of Domicile, 53 M V .  L. REV. 
6 8 ,  73 (1939).  



I f  t h i s  comment was intended t o  prove incons is tency on 

t h e  p a r t  of J u s t i c e  McBeynolds and those who followed h i s  

l eader sh ip ,  i t  missed the  t a r g e t  by a  long shot  because of 

two reasons.  F i r s t  of a l l ,  t h e  authors  drew an analogy be- 

tween t h e  cases  decided i n  1939 and F i r s t  Nat ional  Bank v. 

Maine, which by impl ica t ion  draws i n  t h e  cases  l ead ing  up t o  

i t  and decided on s u b s t a n t i a l l y  i d e n t i c a l  grounds. 204 But i t  

w i l l  be not iced t h a t  a l l  these  old cases  d e a l t  wi th  sirhple 

l e g a c i e s  of in tang ib les .  The more r e c e n t  cases  d e a l t  with 

t r u s t s ,  and hence t h e r e  was a  d i f f e r e n t  r e l a t i o n s h i p  between 

t h e  decedents and the  in tang ib les  than t h e r e  had been i n  t h e  

former ins tances .  J u s t i c e  McXeyllolds cons i s t en t ly  used 

mobil ia  seauuntur personam i n  the  forrner ~ a t e ~ o r ~ . ~ O 5  He was 

cons i s t en t  about no t  allowing t h e  domici l iary s t a t e  of t h e  

b e n e f i c i a l  owner of a  t r u s t  t o  t a x  w i t h  but one exception. 206 

It i s  no t  a  mark of inconsis tency t o  apply d i f f e r e n t  doc- 

t r i n e s  t o  d i f f e r e n t  l e g a l  r e l a t i o n s h i p s .  

Secondly, S u s t i c e  ~~Ic2eynolds d id  not s t a r t  discovering 

t h e  non-appl icabi l i ty  of  mobilia seauuntur personam i n  1939. 

He found t h a t  the  p r i n c i p l e  was not un ive r sa l ly  app l i cab le  

204. Farmers Loan Co. v. Minnesota, 280 U. S. 204 (1930) ;  
Baldwin v .  Missouri, 281 U. S. 586 (1930) ; Beidler  v. 
South Carol ina,  282 U. S. 1 (1930).  

205. It was not  appl ied i n  a  d i s sen t  i n  which he concurred, 
ev ident ly  be l iev ing  t h a t  income t axes  by t h e  domici l ia ry  
s t a t e  on r e n t s  c o l l e c t e d  i n  another s t a t e  were tantamount 
t o  t axa t ion  beyond the  domici l iary s t a t e ' s  j u r i s d i c t i o n ,  
New Pork ex r e l .  Cohn v. Graves, 300 U. S. 308 (1537).  

206. Guaranty Trust  Co. v. Virg in ia ,  305 U. S .  19 (1938).  
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even before he outlawed double t axa t ion  under t h e  Fourteenth 

Amendment. I n  a  case nentioned before,  and decided t e n  years  

p r i o r  t o  these  l a s t  two cases ,  J u s t i c e  McReynolds, speaking 

f o r  a  unanimous Court denied t h e  s t a t e  of Virg in ia  t h e  power 

t o  t a x  t h e  corpus of a t r u s t  e s t ab l i shed  i n  Maryland by a  

s e t t l o r ,  who had been a  r e s i d e n t  of Virg in ia ,  f o r  t h e  benef i t  

of h i s  two young sons who were r e s i d e n t s  of Virg in ia .  The 

f a t h e r  had r e t a i n e d  t h e  power of revocat ion but had never ex- 

e rc i sed  it. On t h i s  occasion J u s t i c e  E~icReynolds found t h a t  

t h e  in tang ib les  "... have no l e g a l  s i t u s  f o r  t axa t ion  i n  

Virginia  unless  t h e  l e g a l  f i c t i o n  mobilia sequuntur personam 

i s  appl icable  and c o n t r o l l i n g .  t1207 This f i c t i o n ,  he bel ieved,  

was appl icable ,  usual ly  a t  l e a s t ,  when seeking t o  determine 

t h e  s i t u s  of in tang ib les  f o r  purposes of t a x a t i o n :  20g V B U ~  

t h e  genera l  r u l e  must y i e l d  t o  es tabl i shed  Fact of l e g a l  

ownership, a c t u a l  presence and c o n t r o l  elsewhere, and ought 

no t  t o  be appl ied  i f  so  t o  do would r e s u l t  i n  inescapable and 

pa tent  i n j u s t i c e ,  whether through double t a x a t i o n  or  other- 

wise.  n209 And i n  language somewhat s i m i l a r  t o  t h a t  used by 

t h e  Chief J u s t i c e  i n  t h e  d i s s e n t  i n  Graves v.  E l l i o t t ,  he 

s t a t e d :  

"It would be unfortunate ,  perhaps amazing, 
i f  a  l e g a l  f i c t i o n  o r i g i n a l l y  invented t o  prevent 
personal ty  from escaping jus t  t a x a t i o n ,  should 
compel us t o  accept  t h e  i r r a t i o n a l  view t h a t  t h e  
same s e c u r i t i e s  were wi th in  two S t a t e s  a t  t h e  

207. Safe  Deposit & T. Co. v. Virg in ia ,  280 U. 3 .  83 ,9 l  (1939 1.  
208. See 3 lodget t  v. Silberman, 277 U. S. 1 (1927).  
209. Safe  Deposit  & T. Co. v. Virg in ia ,  280 U. S. 83,92 (1929) 



same ins tan t t  and because of t h i s  t o  u  hold 
a  double and oppresive assessment .1121 8 
Here t h e  owner of the  l e g a l  t i t l e  t o  the  t r u s t  r e s ided  

i n  Iviaryland. The ch i ld ren  i n  Vi rg in ia  d i d  not  have t h e  pow- 

e r  t o  remove t h e  i n t a n g i b l e s  t o  Vi rg in ia ,  which meant t h a t  

". . . t h e  s e c u r i t i e s  d i d  not  and could not  fol low any person 

domiciled i n  ~ i r ~ i n i a . ~ ~ ' '  Perhaps it would have been d i f -  

f e r e n t  had Virg in ia  not  attempted t o  t a x  t h e  corpus of t h e  

t r u s t ,  but only t h e  income from i t .  For ,  when Thomas Fortune 

Xyan died and put h i s  money i n t o  a  t r u s t  fund i n  New York out 

of which h i s  widow received a  considerable  annual income, 

J u s t i c e  EdcReynolds, speaking f o r  a unanimous Court, upheld 

t h e  power of Vi rg in ia ,  t h e  s t a t e  of he r  domicile,  t o  impose a  

212 Forget- t a x  on t h e  income, not  the  corpus, of t h e  t r u s t .  

t i n g  f o r  the  moment about the  in junc t ion  aga ins t  double taxa- 

t i o n ,  he declared: 

ttTi~e s t a t e  has made one assessment aga ins t  
a  r e s i d e n t  benef ic iary  because of lnconie re-  
ceived wi th in  he r  j u r i s d i c t i o n  and her  cour ts  
have approved. *. . . 

'YIere, the  th ing  taxed was r e c e i p t  of in-  
come wi th in  Vi rg in ia  by a  c i t i z e n  r e s i d i n g  
the re .  The mere f a c t  t h a t  another s t a t e  taxed 
funds from which t h e  payments were made did 
not  n e c e s s a r i l y  des t roy  V i r g i n i a ' s  r i  h t  t o  t a x  
something done wi th in  he r  borders . ,,219 

Apparently J u s t i c e  McReynolds a t t ached  importance t o  

t h e  f a c t  t h a t  Virg in ia  had j u r i s d i c t i o n  over t h e  widow Ryan 

210. 3. a t  94, 
211. 2. a t  92. 
212. Guaranty Trust  Go. v .  Vi rg in ia ,  305 U. 3 .  19 (1938).  
213. - I d .  a t  22-23. 



while she was consuming her  husband's wealth.  Perhaps i t  was 

r e l e v a n t  t h a t  t h e  s t a t e  imposed an income t a x  r a t h e r  than a  

dea th  t a x .  A s  a  r a t h e r  shaky hypothesis  one could venture t o  

mention t h a t  he perhaps s t i l l  d i s l i k e d  Thomas Fortune Ryan, a  

man who had been defendant nunber seventy-four i n  a  f i e l d  of 

ninety-two i n  t h e  o r i g i n a l  s u i t  aga ins t  t h e  American Tobacco 

~ o w ~ a n ~ . ~ ~ 4  A t  any r a t e ,  he tampered s l i g h t l y  with t h e  mean- 

ing  of t h e  cases  leading  up t o ,  215 and including F i r s t  

Nat ional  Bank v.  when, speaking of t h e  cases  of the  

e a r l y  t t h i r t i e s ,  used i n  argument by Mrs. Xyants lawyers, he 

declared: 

"Those cases  go upon t h e  theory t h a t  t h e  
taxing power of a  s t a t e  i s  r e s t r i c t e d  t o  her  
confines  and may not  be exercised i n  r e spec t  
of sub jec t s  beyond them. Here, the  t h i n g  
taxed was r e c e i p t  of ,income wi th in  Virg in ia  
by a c i t i z e n  r e s i d i n g  the re .  The mere f a c t  
t h a t  another s t a t e  l awfu l ly  taxed funds from 
which t h e  payments were made d i d  not  neces- 
s a r i l y  des t roy  Vi rg in ia ' s  r i g h t  t o  t a x  some- 
th ing  done wi th in  hex borders .  n21? 

However, t h e  mere power of anpointment by a  r e s i d e n t  of 

t h e  s t a t e  would n o t  have given the  domici l ia ry  s t a t e  t h e  

power t o  t ax ,  according t o  J u s t i c e  McHeynolds. For ins t ance ,  

214. Supreme Court of t h e  United S t a t e s ,  October Term 1908, 
No. 660 The United S t a t e s  of h e r i c a ,  Appellant v .  The 
American Tobacco Col,,pany, and Others;  iVo.bbl The American 
Tobacco Go,,pany and Others,  Appellant v .  The United S t a t e s  
of America, Appeals from the  D i s t r i c t  Court of t h e  United 
s t a t e s  f o r  the Southern D i s t r i c t  of New York. F i l e d  - - December 23 ,  1908, Transcr ip t  of Records ( 5  vols . ,   dew 
York, n.d.j .  1:2-4, 

215. with the  ' 2 0 ~ s i b i e  exce>?tion of Farmers Loan Co. v. 
Minnesota, 280 W. S, 204 ( 1 9 3 0 ) ~  see note  223 i n f r a .  

216. 284 U. 3.  312 (1932) .  . - <  . 
217. Guaranty   rust Co. v .  Vi rg in ia ,  305 U. 3. 19,  2 3  (1938) .  



one Haynes died i n  Nassachusetts a f t e r  having es t ab l i shed  

t h e r e  a  t r u s t  f o r  h i s  daughter Theodosia, She married a  IJ r .  

'Taylor, a  North Carol in ian ,  res ided  a t  her husband's domi- 

c i l e ,  and p r i o r  t o  her  death used t h e  power of ayyointment 

which her  f a t h e r  2rovided f o r  he r  i n  t h e  t r u s t  agreec2ent, t o  

w i l l  her  share  of t h e  t r u s t  t o  her widower and her  i n f a n t .  

i u s t i c e  McXeynolds r u l e d ,  wi th  J u s t i c e s  Eolmes, Brzndeis, and 

Stone doubting r a t h e r  than d i s s e n t i n g ,  t h a t  the  

", . . . exerc ise  of the  power of appoin t ,~ent  was 
subject t o  t h e  laws of i~?assachuset ts  and nothing 
r e l a t i v e  t h e r e t o  was done by permission of t h e  
S t a t e  where RPS. Taylor ha-?pened t o  have h e r  domi- 
c i l e ,  ... A s c a t e  may not  subjec t  t o  t axa t ion  
th ings  wholly beyond her  j u r i s d i c t i o n  or control..  ,,21b 

Soii;ehotv, then ,  though Theodosia exercised t h e  power of 

appointrilent i n  North Carol ina,  the  power had i t s  essence i n  

i%/assachusetts wi th in  t h e  t r u s t  agreement. I n  some respec t  

t h i s  i s  s imi la r  t o  the  cons iderz t ions  underlying t h e  major i ty  

opinion i n  Senior v ,  Braden. 219 denier, s r e s i d e n t  of Ohio, 

owned negot iable  shares  of s tock  i n  seve ra l  t r u s t s  whose cor- 

pus was made up of r e a l  es ta . te .  Three of these  t r u s t s  were 

loca ted  i n  I l l i n o i s  where tLe l e g a l  owner paid t axes ,  Ohio's 

a t t e a ~ p t  t o  levy  an income t a x  on t h e  b e n c f i c i a l  i n t e r e s t  i n  

these  t r u s t  shares  wa.s f o i l e d  b j ~  S u s t i c e  l,xKeynolds, wi th  

J u s t i c e s  Stone, B ~ a n d e i s ,  and Cardozo d i s sen t ing .  

- 
218. Iiachovia Trust  Co. v .  Uoughton, 272 'J. b. 567,  575 

(1926) ,  overruled by Graves v .  scbunidlapp, 315 U. 25, 657 
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30th t h e  major i ty  and t h e  .minority agreed t h a t  t axa t ion  

of income from s tock  held i n  a  Foreign corporat ion was l e g a l .  

Yet J u s t i c e  2ic;ieynolds maintained i n  t h i s  case t h a t  a  t a x  on 

t h e  negot iable  shares  was equivalent  t o  a  t a x  on t h e  landed 

property i t s e l f ,  It i s  hard t o  see  how Senior could have 

been presuned t have been taxed i n  I l l i n o i s :  t h e  t r u s t e e  

was the  l e g a l  otvncr of t l ~ e  t r u s t ,  whereas Senior had no o ther  

power than t o  r e s o r t  t o  t h e  cour t s  t o  cornpel f u l f i l l m e n t  of 

t h e  t r u s t  agreement, if n e c e r s a r y .  It i s  hard t o  see  why a  

b e n e f i c i a l  owner of a t r u s t  i n  land could not  have been taxed 

a s  i f  he had owned s , ,a res  i n  ari ordinary corpora t ion ,  a s  

J u s t i c e  dtone thought should be t h e  case i n  h i s  d i s s e n t .  220 

Nevertheless  J u s t i c e  PlcReynolas saw the  pomer t o  t a x  as a  

power loca ted  d i r e c t l y  a t  the  s i t u s  of t h e  t r u s t ,  j u s t  a s  he 

believed t h a t  t h e  povmr t o  t a x  t h e  appointment was loca ted  

wi th  t h e  t r u s t .  

C .  Kn Evaluat ion.  

J u s t i c e  Zic'Iieynolds and those  who followed h i s  leader-  

s h i p  fought v a l i a n t l y  aga ins t  double taxatiorl  of i n t a n g i b l e  

progerty.  But va lo r  and wisdom a r e  not always of t h e  same 

essence.  One may wonder whether i t  was wise f o r  them t o  have 

invoked t h e  Fourteenth Amendment so  very brashly.  For in-  

s t ance ,  i n  t h e  Minnesota case 221 J u s t i c e  h!cReynolds could 

220. a. a t  434. 
221. Farrners Loan Co. v. Minnesota, 280 U. 3 .  20.4 (1930) .  



very we l l  have l e t  mat te rs  r e s t  a f t e r  having made h i s  poin t  

on grounds of j u r i s d i c t i o n ,  a s  J u s t i c e  Stone had done i n  h i s  

concurring opinion: "... the  present  i s  not a  t a x  on t h e  

debt ,  but only on the  t r a n s f e r  of it . . . 1:22 ard the  t r ans -  

f e r  was e f fec tua ted  in .  New York. I n  t h a t  even tua l i ty ,  

J u s t i c e  1)v"cKeynolds v,,ould no t  have had t o  bother wi th  t h e  r e -  

l a t i o n s h i p  between t h e  Fourteenth hendment  and  double taxa- 

t i o n .  A s  it was, t h e  world rernained puzzled a.s t o  whether 

t h e  statement about the  Fourteenth Amendment vvas p a r t  of the  

dec is ion  or  jus t  an o b i t e r  d i c t m :  

"The broadest premise deduct ible  from this 
opinion i s  t h a t  due process p r o h i b i t s  mul t i - s t a t e  
t axa t ion  of in tang ib le  personal ty ,  The narrowest 
premise der ivable  f r o n  i t  i s  t h a t  due process pre- 
vents  t h e  s t a t e  of t h e  deb to r ' s  domicile f r o a  sub- 
j ec t ing  the  t r a n s f e r  of bonds t o  an inher i t ance  
t a x  merely on t h a t  bas i sOw223  

The doubts were resolved i n  t h e  case which followed, 

and they were resolved i n  favor  of t h e  brosder premise, be- 

cause i n  t h a t  l a t t e r  case t h e  debt was loca ted  beyond t h e  

domici l ia ry  s t a t e ,  and a t r a n s f e r  was made beyond t h e  dorni- 

c i l i a r y  s t a t e .  224 Perhaps the most convincing proof which we 

have f o r  the  be l i e f  t h a t  t h e  adduct ion of t h e  Fourteenth 

Amendment a s  a  s p e c i f i c  bar aga ins t  double t a x a t i o n  might 

have been circumvented, i s  embodied i i z  what t h e  Communists so  

f e l i c i t o u s l y  term " i n t e r n a l  c r i t i c i s m . "  I n  a case ,  mentioned 

222, Id, a t  215. 
223. ilenry Rot tschaeler ,  The Power of t h e  S t a t e s  t o  Tax 

In tang ib les ,  9 N, C ,  L, REV. 415, 418 (1931).  
224. Baldwin v. a!iissouri, 281 U. S. 586 (1930).  



above, where Chief J u s t i c e  Hughes spoke f o r  t h e  anti-double 

t axa t ion  wing of t h e  Court, he very s i g n i f i c a n t l y  declared:  

"It i s  t r u e  t h a t  t h e  Const i tu t ion  of t h e  
United S t a t e s  contains  no s p e c i f i c  provis ion 
aga ins t  double t axa t ion ,  but  t h e  Const i tu t ion  
does impose l i m i t a t i o n s  upon t h e  t ax ing  power 
of a  S t a t e  which I th ink  a r e  appl icable  and 225 
should prevent a  double exact ion  i n  t h i s  case." 

The Chief J u s t i c e  i n  t h i s  case f e l t  t h a t  it was s u f f i -  

c i e n t  t o  apply t h e  argument of F r i ck  v. Pennsylvania 226 t o  

t h e  e f f e c t  t h a t  t o  t a x  beyond a  s t a t e t s  j u r i s d i c t i o n  was vio- 

l a t i v e  of due process of law. 227 But tiiis c r i t i c i s m  was mild 

a s  compared t o  t h e  "externa l  c r i t i c i s m f f  l eve l l ed  by those  who 

held t h e  benef i t  theory.  From t h e  beginning J u s t i c e  Holmes 

was most indignant .  I n  the  Uinnesota case J u s t i c e  McHeynolds 

had overruled a  Holmesian decision228 i n  which t h e  s t a t e  of 

New York had been allowed t o  t a x  choses i n  a c t i o n  of a  non- 

r e s i d e n t  deceased because it was the  domicile of t h e  debtor ,  

a f t e r  I l l i n o i s ,  t h e  decedent 's  domicile,  had taxed t h e  suc- 

cession i n  t h a t  s t a t e .  S imi la r ly ,  i n  t h e  Missouri case 

J u s t i c e  McReynolds f e l t  c a l l e d  upon t o  wipe out another Eol- 

mesian dec is ion  229 i n  which New York was allowed t o  levy a  

death t a x  because the  evidence of t h e  debt was i n  a  strong- 

box i n  t h a t  s t a t e ,  though n e i t h e r  t h e  decedent nor t h e  l e g a t e e  

225. Graves v. E l l i o t t ,  307 U. S .  383, 388 (1939) .  
226. 268 U. S. 473 (1925) .  
227. Graves v.  E l l i o t t ,  307 U. 5. 383, 388-389 (1939). 
228. Blackstone v. Mi l l e r ,  188 U. S .  189 (1903).  
229. Wheeler v. Sohmer, 233 U. S. 434 (1914) .  
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l i v e d  t h e r e  .230 J u s t i c e  Xolmss f e l t  very s t rong ly  about t h e  

demise of h i s  t h e o r i e s ,  when he declared: "A good dea l  has 

t o  be read i n t o  the  Fourteenth Amendment t o  g ive  it any bear- 

i n g  upon t h i s  case.  The krilendrsient does not  condeim every- 

t h i n g  t h a t  we may th ink  undesirable  on economic o r  s o c i a l  

grounds. tr231 

The Holmesian conception was eventua l ly  r e s t o r e d ,  spe- 

c i f ' i c a l l y ,  when J u s t i c e  Stone overruled 232 J u s t i c e  Suther- 

l a n d t s  F i r s t  Nat ional  Bank v. h ~ a i n e , ~ ~ ~  overru l ing  by i m p l i -  

ca t ion  J u s t i c e  McReynoldsl IIinnesota and Missouri cases .  234 

S imi la r ly  J u s t i c e  Stone overruled Wachovia Trust  Co. v.  

Df9t.ight on - 235 by allowing the  domici l ia ry  s t a t e  t o  t a x  t h e  

b e n e f i c i a l  owner of a  t r u s t ,  t h e  power of appointment t o  

which had been r e t a i n e d  by t h e  b e n e f i c i a l  owners, and t h e  

230. A s  t o  t h e  locus  of t h e  evidence of indebtedness today, 
J u s t i c e  Heed ruled t h a t  %ode I s l and  could t a x  a  r e s i d e n t  
jo in t  t r u s t e e ,  though t h e  evidence of t h e  i n t a n g i b l e s  i n  
h i s  t r u s t  were i n  New York, t h e  s t a t e  where the  s e t t l o r  
had died and i n  which t h e  b e n e f i c i a r i e s  l ived :  "So long a s  
a  s t a t e  chooses t o  t a x  t h e  value of i n t a n g i b l e s  a s  a  p a r t  
of a  taxpayer 's  weal th,  t h e  l o c a t i o n  of t h e  evidences of 
ownership i s  immaterial. 'q Greenough v .  Tax Assessors ,  331 
U* s* 483, 492 (1947).  - -. 231. Farmers Loan Co. v.  ivilnnesota, 280 U. S .  204, 218 (1930) .  
See a l s o  Baldwin v. I~I i ssour i ,  281 U. 3. 583, 595-596 
(1930) ; Xark DeWolfe Howe, ed., ~ o l m e s - ~ o l l o c k  L e t t e r s  
( 2  vols. ,  Cambrmge, Mass., 1 9 4 1 r 2 % 6 7 - 2 6 8 ,  l e t t e r  
dated June 9, 1930. 

232. S t a t e  Tax Cormnfn v .  Aldrich,  316 U. S. 174 (1942) .  
233. 284 U. S. 312 (1932).  
234. Abraham s.. Guterman, Mult iple  S t a t e  Death Taxation, 42 

COL. L a  REV. 1249, 1250, 1260-1261 (1942) .  



t r u s t  being loca ted  outs ide  t h e  s t a t e .  236 I n  connection witti 

t h i s  J u s t i c e  Stone rmde an i n t e r e s t i n g  statement:  

"It i s  p l a i n  t h a t  i f  appropr ia te  emphasis 
be placed 2n t h e  order ly  adminis t ra t ion  of jus- 
t i c e  ... the  Wachovia case must be overruled.  
There i s  no reason why the  s t a t e  should con- 
t i n u e  t o  be deprived of revenue from a  sub jec t  
which from t h e  'beginning has been wi th in  the  
reach  of i t s  tax ing  power; a sub jec t  over which 
we cannot say the  s t a t e ' s  con t ro l  has been cur- 
t a i l e d  by t h e  due process c lause  of t h e  Four- 
t e e n t h  Amendment. No i n t e r e s t  which could be 
served by s o  r i g i d  an adherence t o  s t a r e  d e c i s i s  
i s  super idr  t o  the  demands of a  system of jus- 
t i c e  based on a  considered and a  cons i s t en t  ap- 
p l i c a t i o n  of t h e  ~ o n s t i t u t i o n .  tf237 

But what kind of r i g i d  s t a r e  d e c i s i s  was t h i s  i n  r e a l -  

i t y ?  This z e a l  a t  overru l ing  t h e  Holmesian precedents ind i -  

cated no r i g i d i t y  a t  a l l ,  a t  best  i t  indica ted  s e l e c t i v i t y .  

There i s  an o f t - r e i t e r a t e d  h a l f - t r u t h  which has i t  t h a t  l e g a l  

conservatisra f i n d s  expression i n  s t r i c t  adherence t o  t h e  

p r i n c i p l e  of s tape  d e c i s i s .  Conservatives,  t o  be sure ,  f r e -  

quently express loud d i sgus t  over t h e i r  bre threnT s overru l ing  

of o lder  dec is ions ,  but t h a t  does not mean t h a t  they  them- 

s e l v e s  never "correc tn  t h e  pas t  by a  s e l e c t i v e  s t a r e  d e c i s i s  

o r  o u t r i g h t  d iscard ing  of inconvenient precedent. It may be 

t r u e  t h a t  those who con t ro l  t h e  present  ( c o u r t s )  c o n t r o l  t h e  

p a s t ,  but no t  u n t i l ,  heaven fo rb id ,  v~e ~ m b r a c e  a l l  t h e  pr in-  

c i p l e s  of lTIngsoc,tT w i l l  they  con t ro l  the f u t u r e ,  and u n t i l  

then the  r eve r se r s  can be reversed i n  t u r n ,  a s  was done i n  

t i . i s  l i n e  of cases.  

236. Graves v. Schmidlapp, 315 U. d. 657 (19421. 
237 .  Id. a t  665. 



Perhaps J u s t i c e  Douglas got  a  l i t t l e  c l o s e r  t o  the  

h e a r t  of t h e  matter  i n  analysing t h e  app l i ca t ion  of t h e  

Fourteenth Amendment t o  double t axa t ion  than d id  J u s t i c e  

Stone. He f l a t l y  declared t h a t  " . . . t h e r e  i s  no cons t i tu -  

t i o n a l  r u l e  of i m u n i t y  froin double t a x a t i o n  of in tangi -  

b l e s  than one s t a t e . .  . ~ 2 3 8  Sirnult aneously he had 

some very harsh words f o r  those who teniporarily had w r i t t e n  

the  cont rary  view i n t o  the  law: 

Wore b a s i c a l l y ,  even though we bel ieved 
t h a t  a  d i f f e r e n t  system should be designed t o  
p r o t e c t  aga ins t  n u l t i p l e  t axa t ion ,  i t  i s  not  
our province t o  provide i t .  . . * T o  do so would ... v i o l a t e  the  f i r s t  p r i n c i p l e s  of cons t i tu -  
t i o n a l  ad judica t ion  t o  s t r i k e  down s t a t e  leg-  
i s l a t i o n  on the  bas i s  of o m  ind iv idua l  views 
or  preferences a s  t o  po l i cy ,  whether t h e  s t a t e  
laws dea l  with taxes  or other sub%cts  of 
s o c i a l  or  economic legis lat ion.f l239 

'he idea t h a t  the  Court had r e a l l y  t r i e d  t o  i:npose i t s  

own socio-economic qonceptions upon t h e  na t ion  was shared by 

J u s t i c e  Stone. In a  very blunt c r i t i c i s m  of J u s t i c e  P,IcXeynoldst 

and h i s  f r i e n d s t  l o s t  l a b o r s ,  he declared: 

"If  we enjoyed the  freedom of t h e  f'ra:,iers it 
i s  poss ib le  t h a t  we might, i n  t h e  l i g h t  of ex- 
per ience ,  devise a  more equ i t ab le  system of taxa- 
t i o n  than t h a t  wl~ich they gave us. But we a r e  
convinced t h a t  t h a t  end cannot be a t t a i n e d  by the  
device of a s c r i b i n g  t o  i n t a n g i b l e s  i n  every case 
a  locus f o r  t axa t ion  i n  a  s i n g l e  s t a t e  d e s p i t e  
the  mul t i2 le  l e g a l  i n t e r e s t s  t o  which they may 
g ive  r i s e  and desp i t e  the  con t ro l  over them or 
t h e i r  t ransmission by any o ther  s t a t e  and i t s  
l e g i t i n a t e  i n t e r e s t  i n  t ax ing  t h e  one or t h e  o t h e r .  
:ihile f i c t i o n s  a r e  sometimes invented i n  order  t o  

2 3 8 .  S t a t e  Tax Co-mln v .  W d r i c h ,  316 U. S. l7.l+, 181 (1942).  
239 .  - I b i d .  



jaea i ize  t h e  j u d i c i a l  oonception of j u s t i c e ,  we 
cannot def ine  t h e  c o n s t i t u t i o n a l  guaranty i n  
t e r m  of a f i c t i o n  so  unrelated t o  r e a l i t y  
without c rea t ing  a s  many t ax  i n j u s t i c e s  a s  we 
would avoid and without exerc is ing  a  power t o  
yemake c o n s t i t u t i o n a l  provis ions which t h e  
Constibution has not given t o  the  c 0 u r t s . ~ ~ ~ 4 0  

Had t h i s  been a  theo log ica l  debate r a t h e r  than a  l e g a l  

one, J u s t i c e  Stone might we l l  have ranged himself wi th  the  

De i s t s  dec lar ing  t h a t  a  f i n i t e  God created the  world, wound 

i t  l i k e  a  c lock,  which now t icked away according t o  the  laws 

O F  c rea t ion .  J u s t i c e  IJcBeynolds would have talien the  s i d e  of 

tllose who believed t h a t  the  process of c r e a t i o n  went on and 

on with t h e  d iv ine  power capable ;f i n t e rven t ion .  

S u s t i c e  Stone d i d  not  only c r i t i c i s e  what he believed 

was a d e s i r e  on t h e  p a r t  of t h e  major i ty  t o  read  i t s  own 

socio-economic views i n t o  the  law. He a l s o  a t tacked t h e  ex- 

treirie forlualism i n  S u s t i c e  hc;2eynolusi p o s i t i o n .  I n  the  d i s -  

s e n t  t o  the  land t r u s t  opinion, he joined both these  c r i t i -  

c  i srns : 

"In ever;, p r a c t i c a l  aspect--and t axa t ion  i s  
a p r a c t i c a l  matter--the t r u s t  c e r t i f i c a t e  holder  
s tands  in c;he saiAe r e l a t i o n s h i p  t o  the  land  a s  
the  s tockholder  of a  land-owning corporat ion.  It 
i s  not denied t h a t  t h e  p e t i t i o n e r  rece ives  a s  
much benef i t  and p ro tec t ion  from t h e  S t a t e  of Ohio 
with r e spec t  t o  a i s  c e r t i f i c e t e s  '2s does t h e  owner 
of corporate  s tock ,  or t h a t  h i s  i n t e r e s t  i s  a s  
imch wi th in  the  reach of t h e  s t a t e  power. Only by 
r e s o r t  t o  s u b t l e  r e f  inements of l e g a l  d o c t r i n e ,  
devised without re ference  t o  the  probleus of taxa- 
t i o n  and i r r e l e v a n t  t o  theul, or by t r e a t i n g  the  
Fourteenth Amendment a s  an instrument for s i v i n g  

-. - 2 4 0 .  Curry v .  i~lcCkuless, 307 U. Y. 357, 373-374 (1939) 



e f f e c t  t o  our own p c u l i a r  convict ions of what 
i s  n;orally or economically d e s i r a b l e ,  i s  it 
poss ib le  t o  s u s t a i n  the  t axa t ion  of t h e  one and 
n o t   he other."241 

Senior  v. Sraden was s u b s t a n t i a l l y ,  though not  s p e c i f i -  - - 
tally, overruled i n  a  case which d i d  not involve a land t r u s t ,  

but i n  which t h e  majori ty  of the  Cour t  \!as ab le  t o  aiake a  

r e a l i s t i c  distinction between owncrshii~ of r e a l  es ts l te  and 

income derived fro111 i t ,  A kks. Cokm, a  r e s i d e n t  of New York, 

was asked by t h a t  s t a t e  t o  2ay an income t a x  on income re-  

ceived from r e n t s  and ~~ io r tgages  on land owlled by her  i n  Tciew 

J e r s e y ,  and which had been taxed a t  t h a t  ioch t ioo .  J u s t i c e  

Stone, though he recognized t h a t  a  double burden was iriiposed, 

never the less  allowed boti; s t a t e s  t o  t a x  on the  ground of 

sepa ra te  j u r i s d i c t i o n  over sepa ra te  matters .  Adducing t h e  

f l e x i b l e  bellefi t  theory,  J u s t i c e  Stone s t a t e d :  

V e r e  t h e  sub jec t  of t h e  t a x  i s  t h e  r e c e i p t  
of income by a  r e s i d e n t  of the  tax ing  s t a t e ,  and 
i s  within i t s  tax ing  power, even thaugkl. der ived 
from property beyond i t s  reach.  242 

fyA t a x  atasured by the  ne t  income of r e s i d e n t s  
i s  an equ i t ab le  method of d i s t r i b u t i n g  the  burdens 
of overnment among those who a r e  pr iv i leged t o  en- 
Soy i t s  benef i t s .  The t a x ,  which i s  apportioned t o  
t h e  a b i l i t y  of t h e  taxpayer  t o  pay i t ,  i s  founded 
upon t h e  pro tec t ion  afforded bj t he  s t a t e  t o  t h e  
r e c i p i e n t  of t ~ e  inooae i n  h i s  person, i n  h i s  r i g h t  
t o  r ece ive  the  income and i n  h i s  enjoyment of i t  
when received.  These a r e  r i g h t s  and p r i v i l e  e s  
which atr;ach t o  domicil within t h e  ~ t a t e . ~ ~ 2 4 5  

241, Senior  v. Braden, 295 U. S.  422, 439 (1935) .  
242, Kew York ex r e l .  Cohn v ,  Graves, 300 U. 3. 305, 316 

(1937). 



To t h i s  Jusk ice  Bu t l e r ,  d i s sen t ing  f o r  himself and 

J u s t i c e  Mc2eynolds, r ep l i ed :  "By our decis ions i t  i s  es- 

t ab l i shed  t h a t  a  t a x  on income rece ived  f o r  the  use of t h e  

l and  i s  i n  l e g a l  e f r e c t  a  t a x  upon t h e  land i t s e l f . 1 T  244 J u s t  

a s  J u s t i c e  XcReynolds had done i n  Senior v .  Braden, J u s t i c e  

3 u t l e r  subsumeu the i n t e r e s t  i n  income frola t h e  land Go be 

inheren t  i n  t h e  land i t s e l f .  This,  of course,  r e j e c t e d  t h e  

benef i t  theory by d e f i n i t i o n :  

f f d p p e l l a n t l s  r i g h t  t o  o m ,  or  t o  c o l l e c t  
r e n t s  i n  Xew J e r s e y  f o r  the  use of lands  i n  
t h ~ t  S t a t e  was not given and i s  not pro tec ted  
by New York law. Nei ther  of these  r i g h t s  i s  
enjoyed i n  New York or has any r e l a t i o n  t o  
a p p e l l a n t ' s  p r i v i l e g e  of residence i n ,  o r  t o  
p ro tec t ion  o f ,  t h a t  S t a t e ,  A b i l i t y  of tax- 
payers t o  pay may be taken i n t o  account f o r  
apportionnent of t h e  t a x  burdens t h a t  i t  i s  
authorized t o  impose, But t h e  f i n a n c i a l  nleans 
of those t o  be taxed cannot be made t o  gener- 
a t e  Tor t h e  S t a t e  power t o  t a x  l ands ,o r  r e n t s  
paid f o r  use of lands ,  beyond i t s  borders,"245 

The p roh ib i t ion  a.gainst t h e  exactment of double taxa- 

t i o n  carrle and went, From i t  a l l - ,  and from i t s  af termath a  

l e s son  can be learned. It i s  a  sa lubr ious ,  moral lesson,  

very opt i ra is t ic  i n  i t s  i b ~ p i i c a t i o n s ,  and pe r t a in ing  t o  t h e  

realrn of a r e f i n e d ,  civilizes, and b e n e f i c i a l  s o c i a l  Darwin- 

i s m .  

The Court a t  f i r s t  outlawed what it believed t o  be an 

un jus t  and harmful econor,iic p r a c t i c e .  Reversing i t s e l f  i t  

244. Id. a t  317-318. 
245. I d .  a t  318. I n t e r e s t i n g l y  enough J u s t i c e  DIcHeynolds re-  

l i e d ,  among o t h e r s ,  on t h e  major i ty  opinion i n  t h i s  case 
i n  h i s  dec is ion  i n  Guaranty Trust  Co. v .  Vi rg in ia ,  305 



l e f t  i t s  own p r e d i l e c t i o n s  out of the  p i c t u r e  and c leared  t h e  

way f o r  double t axa t ion .  But t h e  s t a t e s  were not  mad. They 

r e a l i z e d  t h a t  i n t a n g i b l e s  i n  t r u s t s  or otherwise could be 

kept  a t  t h e  owner's dornicile i n  order  t o  avoid mu1ti;)le taxa- 

t i o n .  This,  besides f ~ r t ~ ~ e r i n g  the  balkanizat ion of Araerica, 

would have discomaged l a r g e  t r u s t  corflpanies and o t h c r  f i -  

n a n c i a l  i n t e r e s t s  t o  concentrate  i n  some of the  s t a t e s ,  which 

would have k i l l e d  the  goose t h a t  l a y  t h e  golden egg, s i n c e  

t h e s e  i n t e r e s t  a r e  an important source of revenue f o r  these  

s t a t e s .  Out of t h e s e  conpeting cons idera t ions  a rose  a  net-  

work of i e g i s l a t  ion providing f o r  uu tua l  exemptions and im-  

munit ies .  246 Thus, without the  t u t e l a g e  of the  Supreme Court, 

t h e  s t a t e s  ul t i raately were ab le  t o  cornbine j u s t i c e  with con- 

venience and t o  r econc i l e  c o n f l i c t i n g  i n t e r e s t s .  

246. Yarreu Freedman, P r a c t i c a l  Aspects of Mult iple  S t a t e  
Taxation of In tang ib les  of Nonresident Decedents s ince  
t h e  Aldrich Case, 24 lWTEi3 GIU.!B LAW. 41 (1948) ; Abraham 
S. Guterman, Edultiple S t a t e  Death 'Taxation, 42 COL. L. 
IiEV. 1249, 1259-1260 (1942).  



CHAPTER V 

THE NEGRO AND HIS RIGHTS 

One of the  most i n t e r e s t i ng  developments i n  the  f i e l d  

of c i v i l  r i g h t s  during the  period in whish J u s t i c e  McReynolds 

occupied the benoh was the  help t h a t  t he  Negro began t o  re-  

ceive f r o m t h a t  body. J u s t i c e  McReynolds~ r o l e  i n  some of 

the  most c ruc i a l  cases along t h i s  l i n e  w a s  t h a t  of a dissent-  

er.  In t h i s  f i e l d  h i s  posi t ion tended t o  be negative and of 

l i t t l e  influence . 
H i s  approach was evidently moored i n  the  impressions 

whieh he received as a youth i n  the  post-bellum Upper South. 

One thoroughly grounded i n  the  s o c i a l  sciences probably oould 

have f reed  himself eventually from these  ea r ly  impressions 

with the  a id  of t he  ever-expanding discoveries i n  t h e  f i e l d  of 

s o c i a l  psychology, anthropology, and an ever-more s c i e n t i f i o  

sociology, But s ince  he d i d  not absorb the  f r u i t s  of these 

modern achievements, h i s  approach a s  a J u s t i c e  t o  the  prob- 

lems of the  c i v i l  r i g h t s  of the  Negro remained incredibly  

naive. Above a l l ,  he never seemed t o  be f u l l y  aware t h a t  t he  

Negro const i tu ted  such a tremendous problem i n  law, because 

he was universa l ly  discriminated aga ins t ,  

A s  a young man he had an a t t i t u d e  f a i r l y  common t o  t he  

educated persons of h i s  region. This a t t i t u d e  i s  epitomized 

i n  the  wr i t ing  of an enlightened Virginia gentleman of l e t t e r s ,  

a diplomat, and a Dante scholar:  



". . . whatever a  sent imental  phi lanthropy 
may say;  whatever a  modern and misguided h u a n i -  
t a r i an i sm rnay dec la re ,  t h e r e  under l ies  t h e  whole 
matter  of t h e  indub i t ab le ,  potent ,  and inyste- 
r i o u s  p r i n c i p l e  of r a c e  qua l i ty .  Ethnologica l ly ,  
h i s t o r i c a l l y ,  congeni tal1 the  white r a c e  and 
t h e  Negro d i f f e r  widely. " I, 
Mixed i n t o  t h i s  f e e l i n g  t h e r e  was t o  be found a  c e r t a i n  

f e a r  of t h e  Negro, r e in fo rced  by the  trauma t h a t  had been t h e  

per iod of Reconstruction. There was the  concomitant f e a r  

t h a t  perhaps those respons ib le  i n  t h e  South had not  been en- 

t i r e l y  f a i r  t o  t h e  Negro, and the  counterva i l ing  r a t i o n a l i z a -  

t i o n  whose purpose it was t o  a l l a y  t h i s  troublesome thought. 

Page expressed t h i s  very wel l  i n  a  p iece  w r i t t e n  i n  1892: 

"It has appeared t o  some t h a t  t h e  South has 
no t  done i t s  f u l l  duty by t h e  Negro. Pe r fec t ion  
i s ,  without doubt, a  standard above humanity; 
but ,  a t  l e a s t ,  we of t h e  South can say t h a t  we 
have done much f o r  him; i f  we have not  admitted 
him t o  s o c i a l  e q u a l i t y ,  i t  has been under an in-  
s t i n c t  s t ronger  than  reason, and i n  obedience t o  
a  law higher than i s  on the  s t a t u t e  books: t h e  
law of se l f -preserva t ion .  

V e  have educated him; we have aided him; 
we have sus ta ined  him i n  a l l  r i g h t  d i r e c t i o n s .  
We a r e  ready t o  continue our a i d ;  but we w i l l  no t  
be dominated by him."2 

For t h e  sake of coraparison t h e  thoughts of t h e  young 

&lci?eynolds w i l l  be shown. These a r e  found i n  t h e  f i l e s  of t h e  

co l l ege  paper, put out by the  s tuden t  body a t  Tanderbi l t  Uni- 

v e r s i t y .  While young McReynolds was edi tor- in-chief  of t h e  

observer3 an e d i t o r i a l  appeared which was prompted by t h e  

1. Thomas Nelson Page, The Negro: The Southerner 's  Problem 
(New York, 1904) ,  248. 

2.  Page, The Negro, 285. 
3. For t h e  e d i t o r i a l  pol icy  of t h e  Observer, see  Chapter I. 



a r r i v a l  i n  Nashville of a Commissiormr of t he  Methodist Church 

whose purpose it was t o  r a i s e  funds f o r  the  establishment of 

an i n s t i t u t i o n ,  t o  be located i n  Atlanta,  t o  t r a i n  Negro 

preachers and teachers,  The e d i t o r i a l  thought t h i s  was a 

worthy oause, f o r  too long have the  "blind been leading the  

b l inden  Bnd it continued: 

"What the  duty of the  Southern people towards 
the  nsgro is has beoome a most important s o c i a l  
problem, We f ind  them among us ignorant,  supers t i -  
t i ous ,  immoral, and with but smll outlook f o r  
rad ioa l  improvement, They a r e  improvident, lazy,  
and e a s i l y  imposed upon by designing men. They have 
a low order of i n t e l l e c t ,  l e a rn  with d i f f i c u l t y ,  and 
apparently make small use of what attainment they 
have acquired, On the  other  hand they must be given 
due c r ed i t  f o r  some, though few excel lent  traits.  
Finding the& i n  t h i s  s i t u a t i o n  the  perplexing ques- 
t i o n  is, what can we do t o  assist them? or can we do 
any thing by whioh t h e i r  condition may be mate r ia l ly  
bettered? 

*To l i v e  i n  terms of soc i a l  equa l i ty  with them 
is  e n t i r e l y  out of t h e  question-they a r e  unworthy 
of i t;  t o  t r e a t  them a s  equals i n  p o l i t i c s ,  and a l -  
low them t o  hold posi t ions  of power and t r u s t  t o  any 
oonsiderable extent has been shown t o  be disastrous-- 
they are not  f i t  f o r  auch things;  t o  leave them 
s t r i c t l y  t o  t h e i r  own direct ion a twenty years  ex- 
perience has shown w i l l  not  enable them, i n  any 
reasonable time, t o  becoae good c i t i zens ,  An attempt 
t o  educate them seems t o  be the  only f eaa ib l e  plan 
of r a i s i n g  then from t h e i r  present degraded posi t ion 
and rendering them worthy of c i t i zensh ip ,  Even t h i s  
plan, on amount of the  p e c u l i a r i t i e s  of the negro, 
w i l l  be attended w i t h  no samll d i f f i c u l t y ;  and, what 
i s  worse, the  education of the  negro does not seen 
t o  have t h a t  same sa lu t a ry  e f f ec t  on him as it does 
on the  whites, Those who have received educations 
have unfortunately too of ten  f a l l e n  woefully shor t  
of what it was expected education would bring about 
in man s o  t h a t  it i s  doubtful whether by education 
the  negro w i l l  be ohanged i n t o  a be t t e r ,  worthier 
c i t i z e n ,  o r  whether he w i l l  not become by it a much 
worse one, far more in jur ious  t o  the  land than he 
now is. H i s  education, however, a t  present  seems 
t o  be the  expedient most l i k e l y  t o  bring about a 
happy r e s u l t ,  and deserves a f a i r ,  honest t r i a l ,  



''One th ing  appears t o  be c e r t a i n ,  a n d  t h a t  i s  
t h a t  t h e  South w i l l  never submit t o  negro r u l e ,  
t h a t  i t  will always demand t h a t  they assume a sub- 
ord ina te  s t a t i o n  i n  the  r egu la t ion  of i t s  a f f a i r s .  
I f  t h e  education of t h e  negro i s  t o  make him un- 
w i l l i n g  t o  submit t o  t h i s ,  then i t  were b e t t e r  i f  
he be allowed t o  remain i n  h i s  ignorance or e l s e  
be t ranspor ted  t o  a  country of h i s  own. I f  two 
races  a s  t o t a l l y  d i f f e r e n t  a s  the  negro and t h e  
white  a r e  t o  l i v e  together  i n  peace and happiness 
t h e  i n f e r i o r  one must be content t o  acquiesce i n  
t h e  r u l e  of the  s ~ ~ e r i o r . ~ ~ 4  

This does only explain p a r t  of h i s  old-fashioned a t t i -  

tude towards colored people. With t h e  unwill ingness t o  ac- 

cept  them a s  equals went t h e  compensatory f e a t u r e  of a  cer-  

t a i n  kind-hearted paternalism. Kr. ldilliara R. Pinkerton re-  

counts an i l l u s t r a t i v e  anecdote i n  t h e  Hichnond Times-Dis- 

patch:  

"Having h i s  h a i r  cu t  i n  t h e  c o u r t t s  barber- 
shop, FdcHeynolds not iced the glum face  of a  negro 
bootblack. 

v t r4ha t1s  t h e  mat ter  son?' asked the  j u s t i c e .  

T1fOh, he ' s  wor r i ed , '  s a id  t h e  barber,  'because 
he don't  know whether h e ' l l  g e t  enough dines today 
t o  go t o  the  c i r cus . '  

Wcl-ieynolds hunched around i n  h i s  cha i r  and 
pul led a d o l l a r  b i l l  from h i s  pocket. 

"He handed i t  t o  t h e  boy. 

"'If you g e t  i n  the  l i o n ' s  ca:3e and look t h e  
l i o n  s t r a i g h t  i n  t h e  eye, I 'll give  you f i v e  
d o l l a r s  rnore.'"5 

4. Vanderbil t  Observer, May 1883, pp. 2-3. 
5 .  Richmond Times-Dispatch, Sunday J anuary 28, 1940. 



229 

A s  a  member of t h e  Comt the  J u s t i c e ,  a s ide  from na- 

' ivet6,  displayed some other  mental f e a t u r e s ,  a l s o  present  i n  

o the r  a reas  of h i s  work, such a s  an extreinely l i v e l y  concern 

wi th  the  e f f e c t i v e  adminis t ra t ion  of cr iminal  lawO6 I n  t h i s  

f i e l d ,  a s  i n  o t h e r s ,  he revealed g r e a t  impatience w i t h  what 

he considered superf luous t h e o r e t i c a l  a rgunenta t lur~  . 
The L ~ a u c i t y  of expression on t h e  ques t ions  of t h e  

EegroTs  r i g h t s  was sore tnan corupensated f o r  b,i t h e  g r e a t  

vigor  and r ighteousness  of t i ia t  expression.  The weakness i n  

most of h i s  arguments uas t h e i r  lack  of inc i s iveness .  Liuch 

of t h e  time one gairls ti:e pa in fu l  irapression tmt he was in-  

capable o f ,  o r  ur~1willing t o ,  meet the  majori ty  po in t  by p o i n t ,  

I n  h i s  a i sse l l t  i n  a Texas white primary csse , ' l  t he  

J u s t i c e  exhibi ted as tonisha ing  na'ivetg, an atOribute  perrilis- 

s i b l e  i n  h e r i c a n  publ ic  l i f e  only i n  t h e  r a r e f i e d  atmosphere 

of t h e  S u p r e ~ ~ ~ e  Court. Texas, l i k e  many Democratic Southern 

s t a t e s ,  attempted t o  prevent nc:groes from vot ing i n  t h e  p r i -  

maries.  I n  a s ing le -pa r ty  s t a t e  t h i s  n a s ,  of  c o u s e ,  t a n t a -  

mount t o  keeping them from voting. 8 

I n  t h i s  e f f o r t  Texas appareritly had been aided by some 

of J u s t i c e  IilcFceynoldsl words of long before.  D r .  Nixon a  

physician froin 31 Paso, found it impossible t o  c a s t  a  b a l l o t  

- - 
6. Cf.,  e .  g . ,  1,loore v .  uempsey, 261 U. S. 86 (1923) ,  

Chapter I X .  
7. Nixon v. Condon, 286 U. 3 .  73 (1932).  
8. "The Democratic primary i n  the  South i s  i n  r e a l i t y  the  

e lec t iontT V. 0 .  ITey, Southern P o l i t i c s  i n  S t a t e  and Iiatior! 
(P; ew York, l 9 & 9 ) ,  407. 



i n  t h e  primary on account of h i s  r ace .  The supporting prece- 

dent was sought i n  Newberry v .  United d t a t e s 9  i n  which EIr. 

J u s t i c e  "I.Iciieynolds had espoused the  view t h a t  p r i i ~ a r i e s  

". . .are  i n  no sense e l e c t i o n s  f o r  an o f f i c e ,  but merely 

methods by which par ty  adherents  agree upon carididates whom 

they intend t o  oi.'f'er and support  f o r  u l t imate  choice by a l l  

q u a l i f i e d  e l e c t o r s .  . . . ?he two th ings  cprimaries and elec-  

t ions]  a r e  ~ a d i c a l l y  d i f f e r e n t  . This was i n  a  case i n  

which i t  was decided t h a t  f e d e r a l  corrupt  p r a c t i c e  l e g i s l a -  

t i o n  could not  extend t o  t h e  matter  of pr imar ies ,  a s  d i f f e r -  

e n t i a t e d  from e l e c t i o n s .  

F o r t i f i e d  by t h e  knowledge t h a t  p r i m r i e s  and e l e c t i o n s  

were r a d i c a l l y  d i f f e r e n t  i n  na tu re ,  the  S t a t e  of Texas, by 

s t a t u t e  i n  1923, attenlptedl1 t o  disenfranchise the  Xegro by 

ba r r ing  him from t h e  Democratic p r i m r y .  This was considered 

t o  be a p r i v a t e  occasion, a s  d i f f e re r i t i a t ed  from the  ebection, 

a publ ic  occasion. The attempt was shor t - l ived ,  f o r  i n  1927 

a  unanimous Yupreroe Court s t ruck  down12 t h e  offefisive a r t i c l e  

as  a  v i o l a t i o n  of the  equal p ro tec t ion  clause of the  Four- 

t e e n t h  Amendment. Thus the  meaning of t h e  F i f t e e n t h  hendment 

was not  considered, Within the  sane year t h e  undaunted l e g i s -  

9. 256 U, S .  232 [ l 9 2 1 ) .  For an exce l l en t  d iscuss ion  of both 
t h e  Newberry and t h e  Texas case ,  see  Luther H. Evans, 
Primary Xlect ions and the  Const i tu t ion ,  32 M I C E .  L. REV. 451 
(1934).  For t h e  white  primary a s  a  device,  s e e  Key, Southern 

- -  

P o l i t i c s ,  619-624, 
10. Newberry v.  United S t a t e s .  256 U. S. 232, 250 (1921) .  
11. A r t .  30$3a, l a t e r  recodi f ied-  a s  Art. 3107. 
1 2 .  Nixon v.  Herndon, 273 U. S.  536 (1928).  



l a t u r e  enacted a l a w  by t h e  same number which s p e c i f i e d  t h a t  

"Every p o l i t i c a l  p a r t y  i n  t h i s  S t a t e  through 
i t s  S t a t e  Executive Committee s h a l l  have t h e  pow- 
e r  t o  p r e s c r i b e  t h e  q u a l i f i c a t i o n s  of i t s  own men- 
bers and s h a l l  i n  i t s  own way determine who s h a l l  
be q u a l i f i e d  t o  vote o r  otherwise p a r t i c i p a t e  i n  
such p o l i t i c a l  p a r t y . , , ,  tt 

Subsequently, t h e  Executive Committee of t h e  Democratic 

P a r t y  of Texas passed a  white  primary r e s o l u t i o n ,  D r .  Nixon, 

q u a l i f i e d  t o  vote i n  a l l  o t h e r  r e s p e c t s ,  was turned away from 

t h e  p o l l s  on acoount of h i s  co lo r ,  The t r u t h  then  was t h a t :  

nExclusion of Negroes from t h e  p a r t y  pr imaries  by p a r t y  r u l e  

had almost t h e  same e f f e c t  a s  would disenfranchisement of t h e  

Negroes by s t a t e  l a w .  ~ 1 3  

The quest ion before t h e  Supreme Court was t h i s :  Was t h e  

Democratic Executive Committee a t  t h i s  po in t  a c t i n g  a s  an in-  

s t r u m e n t a l i t y  of t h e  s t a t e ?  I f  so ,  t h e  s t a t u t e  empowering it 

t o  a c t  in a  d iscr iminatory  fashion  must be void under t h e  

Fourteenth Amendment. O r  was t h e  s t a t u t e  merely dec la ra to ry  

of t h e  powers of the  Committee, presumably a  p r i v a t e  organiza- 

t i o n ,  i n  which case i t s  r e s o l u t i o n  would be beyond t h e  reaoh 

of t h e  United S t a t e s  Const i tu t ion?  On t h i s  quest ion t h e  Court 

s p l i t  f ive-to-four wi th  J u s t i c e  Caxdozo upholding t h e  first 

p o s i t i o n  f o r  t h e  major i ty ,  and J u s t i c e  McReynolds d i s s e n t i n g  

f o r  himself and J u s t i c e s  Van Devanter, Sutherland, and Butler, 

J u s t i c e  McReynoldst l a c k  of s o p h i s t i c a t i o n  was d i s -  

played i n  h i s  r e p l y  t o  J u s t i c e  Cardozofs a s s e r t i o n  tha t ,14  a s  

13,  Dudley 0, McGovney, The American Suffrage Medley (Chicago, 
19491, 98.  

14 ,  Mixon v. Condon, 286 U, S. 73,83 (1932).  



f a r  a s  D r .  Nixon was concerned, the  s i t u a t i o n  f o r  him was no 

d i f f e r e n t  than it had been a s  a r e s u l t  of the  law of 1923. 

a e j e c t i n g  t h e  imputation t h a t  t h e  Leg i s l a tu re  of Texas might 

poss ib ly  have had i n  mind t lrepealingtl  Nixon v. Herndon, 

J u s t i c e  l2cXeynolds declared:  

"The f a i r  conclusion i s ,  t h a t  accept ing 
our r u l i n g  a s  conclusive the  lawmakers in-  
tended express ly  t o  resc ind  a c t i o n  adjudged 
beyond t h e i r  powers and then c l e a r l y  t o  an- 
nounce recogni t ion  of t h e  genera l  r i g h t  of 
p o l i t i c a l  p a r t i e s  t o  p resc r ibe  q u a l i f i c a t i o n s  
f o r  membership. The cont rary  view ... r e a l l y  
imputes t o  the Leg i s l a tu re  an attempt ind i -  
r e c t l y  t o  c i r c u ~ e n t  the judgment of t h i s  
Court. We s h ~ u l d  repea l  t h i s  g r a t u i t o u s  i m -  
pu ta t ion ;  it i s  vindicated by no s i g n i f i c a n t  
f a c t .  

- 
On the  other  hand, J u s t i c e  tvkHeynolds showed some shrewd- 

ness  i n  poin t ing  out t ~ ~ a t  t h e r e  was no evidence t h a t  t h e  Execu- 

t i v e  Conmittee d i d  not r ep resen t  the  Democratic Pa r ty .  It was 

common knowledge, he s a i d ,  t h a t  between conventions execut ive 

committees usual ly  speak and a c t  on behalf of t h e  p a r t y  and 

"There i s  no a l l e g a t i o n  t h a t  the  questioned r e s o l u t i o n  f a i l e d  

t o  express t h e  pa r ty  w i l l .  For present  purnoses t h e  Committee's 

r e s o l u t i o n  a u s t  be accepted a s  the  voice of t h e  par ty."  16  

There was, of course,  no doubt t h a t  t h e  Executive Com- 

m i t t e e  Bas i n  f a c t  the voice of t h e  par ty .  Nr. J u s t i c e  Cardozo 

s t ruck  down t h e  s t a t e  law on May 2 ,  1932, and on May 24, 1932, 

t h e  Democratic Pa r ty  of Texas met i n  a  convention and resolved 



i n  favor of white primaries .17 

But, i t  should be stressed tha t  t h i s  last-mentioned mat- 

t e r  was merely an in te res t i sg  s ide l ight  and t h a t  a s  &. JUS- 

t i o e  Cardozo said,  

*The p i t h  of the  matter i s  si@ply th i s ,  t h a t  
when those agenoies18 a re  inveslted with an author- 
i t y  independent of the  w i l l  of the association i n  
whose name they undertake t o  speak, they become t o  
tha t  extent organs of the  S ta te  i t s e l f ,  the reposi- 
t o r i e s  of o f f i c i a l  power. They a re  than the gov- 
eramental instruments whereby pa r t i e s  a re  organized 
and regulated t o  the end t h a t  government i t s e l f  may 
be establishes or oontinued. What they do i n  tha t  
re la t ion ,  they must do i n  submission t o  the man- 
dates of equali ty and l i b e r t y  t h a t  bind o f f io ia l s  
everywhere, They a r e  not acting i n  matters of 
merely private concern l i k e  the d i rec tors  or agents 
of business corporations. .., The t e s t  i s  not 
whether the members of the Executive Committee a re  
the representatives of the S ta te  i n  the s t r i c t  
sense i n  whioh an agent is the representative of 
hia principal.  The t e s t  i a  whether they a re  t o  be 
o lass i f ied  as representatives of the S ta te  t o  suoh 
an extent  and i n  such a sense t h a t  the  great  re- 
s t r a i n t s  of the Constitutioia s e t  l i m i t s  t o  t h e i r  
aotion.*l9 

The l a s t  pa r t  of the above paragraph was essent ia l ly  

pragmatic, and hence ran couater t o  the J w t i c e t s  more formal- 

i s t i c  thinking, Even though the s t a t e  d i d  exer t  some regula- 

t i v e  p m r  over primaries i n  order t o  prevent fraud and t o  

preserve the peace, he argued t h a t  they were s t i l l  private 

17,  This was found l ega l  i n  Grovey v .  Townsend, 295 U, S. 45 
(1935) , Justioe Cardozo on page 83 of the prinoipal  oase 
had said: "Whather a p o l i t i c a l  party i n  Texas has inherent 
power today without r e s t r a i n t  by any law t o  determine i t s  
own membership, we a r e  not required a t  t h i s  time e i the r  t o  
affirm or t o  denyon 

18. Namely, the Exesutive Committee. 
19. Nixon v. Condon, 286 U. 5.  73, 88-89 (1932). 



functions operated by private organizations And, since 

the Executive Committee spoke and acted f o r  the  party between 

conventions, i t s  a c t s  had t o  be presumed t o  be the  f r u i t  of 

pr ivate  aotions, a s  oontraated with o f f i c i a l  actions by the 

s t a t e  

".., it would be d i f f i c u l t  log ica l ly  t o  deny 
l i k e  e f fec t  t o  the  ru les  and by-laws of soc ia l  o r  
business clubs, oorporations, eto., organized un- 
der charters or general snactmentsmn21 

Thus, the Exeoutive Committee, as the  spokesman f o r  a 

voluntary group, had t o  derive i ts power, according t o  Mr. 

J u s t i c e  bReynolds, from tha t  group, and not from the  s t a t e .  

The s t a t u t e  i n  question could not possibly have conferred 

power on the Committee. It merely reaognized party 

The s t a t e  oould not, i n  f a c t ,  do more than merely recognize 

the  achievements of party action: 

nPo l i t i ea l  par t ies  are  f r u i t s  of voluntary 
aotion. Where there is no unlawful purpose, 
c i t izens  may oreate them a t  w i l l  and l i m i t  t h e i r  
membership as  seems wise. The S ta te  may not in- 
te r fe re .  White men may organize; blacks may do 
likewise, A womanfs party may exolude males. 
This much is  essent ia l  t o  f r e e  government. "23 

If t h i s  case seemed t o  indicate t h a t  Jus t i ce  McReynolds 

had no profound appreciation of the Negro problem, t h i s  im- 

pression tends t o  be grea t ly  reinforced by the perusal of a 

case24 i n  whieh the fairmindedness of white fiurors towards a 

20. Id. a t  104. Key, Southern Pol i t ioa ,  621 speaks of nthe 
f i c t fon  of party a s  pr ivate  associatfon.. . .  n 

23. Id, a t  104. 
24, E d r i d g e  v .  United Sta tes ,  283 U, S. 308 (1931), 



luegro ind ic ted  f o r  honicide was a t  s t a k e ,  The f a c t s  b r i e f l y  

were these:  One Aldridge was t r i e d  and convicted of k i l l i n g  

a  white  policeman i n  t h e  D i s t r i c t  of Columbia. H i s  f i r s t  

t r i a l  haa r e s u l t e d  i n  a hung jury.  A t  t he  occasion of the  

impanelling of t h e  jury f o r  t h e  second t r i a l  Aldr ige ' s  law- 

y e r  apparent ly s a i d  s o t t o  voce t o  t h e  pres id ing  judge, "At  

t he  l a s t  t r i a l  of t h i s  case I understand t h e r e  was one woman 

on t h e  jury who was a Southerner,  and who s a i d  t h a t  t h e  f a c t  

t h a t  t h e  defendant was a  negro and t h e  deceased a  white man 

perhaps somewhat inf luenced her .  I don' t  l i k e  t o  ask t h a t  

quest ion i n  p b l i c ,  but-- f25 Thereupon the  i s s u e  a rose  a s  t o  

whether a  question concerning r a c i a l  pre judice  could be posed 

t o  the  talesmen. The t r i a l  court  refused t o  have t h e  quest ion 

propounded. Chief J u s t i c e  Hughes ru led  t h a t  t h i s  r e f u s a l  con- 

s t i t u t e d  a reviewable e r r o r .  3 u s t i c e  IvIcReynolds was t h e  lone  

d i s s e n t e r .  

For years  t h e  fo re ign  p ress ,  a  l a r g e  segment of which 

i s  s t a t i o n e d  i n  Washington, has been w r i t i n g  voluminously on 

t h e  sub jec t  of the r a c i a l  s i t u a t i o n  i n  t h e  D i s t r i c t  of Columbia. 

ZIillions of people a l l  over t h e  world a r e  aware of and con- 

cerned about i t .  However, frofn reading M r .  J u s t i c e  Mcfieynoldsl 

d i s sen t  one ga ins  the impression t h a t  t h i s  n a t i v e  Southerner 

was unable t o  evaluate  simple f a c t s  which a r e  common knowledge 

among t h e  l i t e r a t e  por t ion  of t h e  people of a l l  cont inents .  

Half confessing h i s  ignorance,  he s a i d ,  

25 .  - I d .  a t  310. 



n S o l e l y  because of t h e  r e f u s a l  of t h e  t r i a l  
judge t o  propound an undisc losed  ques t i on  ' r e l a -  
t i v e  t o  r a c i a l  p r e j u d i c e '  (whatever  t h a t  may b e )  
we a r e  asked t o  upse t  a  judgment agpr,ved by t h e  
judges of both l o c a l  c o u r t s  who, i t  i s  f a i r  t o  
presume, understand c o n d i t i o n s  i n  t h e  D i s t r i c t  
b e t t e r  t han  we d o . .  . . 

"It does a2pear  t h a t  counsel  s a i d  he under- 
s t ood  a t  a  forrner t r i a l  a feiaale j u r o r ,  a south-  
e r n e r  (whatever  t h a t  may mean) dec l a r ed  'tile f a c t  
t h e  defendant was a negro and t h e  aeceased a  wh i t e  
man perhaps somewhat i n f luenced  h e r , '  And t h a t  i s  
t h e  sum of t h e  in format ion  t o  be ga thered  froin t h e  
r e c o r d  i n  r e s p e c t  t o  any ' r a c e  p r e j u d i c e t  which rnight 
have s o  d i s t o r t e d  some j u r o r ' s  judgment a s  t o  pre-  
ve11t honest  and f a i r  cons idera t io f i .  

f71-iow t h i s  un ideu t i f  i e d  wotmn j uror  voted ; 
wheth.,r she was whi te  o r  b lack ;  whether h e r  pre- 
pos se s s ions  were r i g h t  o r  wrong o r  i m t e r i a l l y  d i f -  
f e r e n t  f r o n  triose g e n e r a l l y  en te r ta inec i  'OJ inen of 
one c o l o r  towards t hose  of a n o t h e r ;  we cannot know. 
But ' perhaps  she  was sor~iewhat i n f luenced  ' by t h e  
f a c t  t h a t  t h e  dead inan and t h e  deferdal i t  were of 
d i f  f e r e u t  c o l o r .  Iviust we tlseref o re  dec ide  t h a t  
'perhaps  ' a n d  accord ing ly  sorile meuber of t h e  second 
J u r y  f a i l e d  t o  a c t  f a i r l y ,  i n t e l l i g e n t l y ,  and wi th-  
ou t  due r ega rd  t o  h i s  oath."26 

This  appears  t o  be t o 5 a l  l a c k  of ccinrron s ense ,  It i s  

comfor t ing t o  no t e  t h a t  i t  d i d  n o t  n e c e s s a r i l y  r e f l e c t  t h e  

swn t o t a l  of sou the rn  legal thought ,  I n  a  no t e  t h e  North  

Ca ro l ina  Law -- ileview h e a r t i l y  endorsed t h e  s t a n d  of t h e  niajor- 

i t y .  AFfi ruing that a l l  persons  a r e  e n t i t l e d  t o  a  f a i r  and 

i u p a r t i a l  t r i a l ,  i t  he ld  tLli;it pre ~ u d i c e  of ally k ind would 

d i s q u a l i f y  any j u r o r :  llBow, then ,  i s  i t  p o s s i b l e  t o  a s c e r -  

t a i n  whether he i s  p re jud i ced  or n o t ,  un l e s s  such q u e s t i o n s  

Ere propounded t o  him-: t r  27 

2b, a t  317. 
27. Notes arid Coiments, 1 0  iU. C.  L .  XZV. 86, 57-58 ( 1 9 3 1 ) .  



with  

As was mentioned above, t he  J u s t i c e  was muoh concerned 

the  e f f ec t ive  administrat ion criminal law, a top ic  

which w i l l  be taken up again i n  a subsequent chapter,  and 

there fore  he embraced t h e  argument of the  government whioh 

held t h a t  the  asking of the  question of race  prejudice would 

impair the  prooess of l e g a l  adjudication. He deolared: 

nUnhappily, t h e  enforoement of our oriminal 
laws i s  scandalously inef fec t ive ,  Crimes of vio- 
lence multiply; punishmant walks l w e l y ,  Courts 
ought not  t o  increase the  d i f f i c u l t i e s  by magni- 
fy ing theore t ioa l  p o s s i b i l i t i e s ,  It is t h e i r  
province t o  dea l  with ntatters ac tua l  and mater ia l ;  
t o  promote order,  and not t o  hinder i t  by exces- 
s i v e  theor iz ing of o r  by magnif ing what i n  prac- 
t i c e  is not r e a l l y  important, n25 

This view appeared t o  e x h i b i t  a s trange hierarchy of 

values. It would seem almost a s  i f  the  primary duty of cour t s  

w a s  t o  c l ea r  t h e i r  dockets i n  an e f f i c i e n t  manner, That such 

eff ic iency might possibly take the  l i f e  of an innocent man i n  

t he  process was given too l i t t l e  consideration, The high re-  

gard which English-speaking people have had f o r  t h e i r  cour ts  

i s  derived from t h e  f a c t  t h a t  a number of them presume the  

cour ts  t o  administer jus t i ce  based i n  the  l a s t  ana lys i s  on 

what w e  bel ieve t o  be t he  immutable t r u t h ,  It is  probably a 

bless ing t h a t  Chief J u s t i c e  Hughes showed suoh perfect  grasp 

of t h i s  important aspect of the  jud ic ia l  process a l l  through 

h i s  career ,  Minimizing the  detr imental  e f f eo t  which t h e  pro- 

pounding of t h e  controversial  question might have on t h e  

28, Aldridge v,  United S t a t e s ,  . S. 8 

Cf. with h i s  posi t ion i n  Moor:8!.UDemps:;: 2%:8U!19Q?k 
(1923), i n  Chapter 1X. 



Judicia l  process, the  Chief J u s t i c e  embraced a s e t  of values 

diametrically opposed t o  J u s t i c e  BBoReynolds?: 

W e  think tha t  it would be f a r  more in- 
jurious t o  permit it t o  be thought tha t  per- 
sons entertaining a disqualifying prejudice 
were allowed t o  serve as jurors and that 
inqui r ies  designed t o  e l i o i t  the f a c t  of d i s -  
qual i f icat ion were barred. No surer way could 
be devised t o  br g the  prooesses of jus t ice  
i n t o  d i ~ r e p u t e . ~ ~  & 
Mr. J u s t i c e  McReynoldsf d i s l ike  of what he considered 

useless theorizing was even more marsifest i n  h i s  dissent i n  a 

very famous 0 a s e 3 ~  involving segregation i n  state-supported 

ins t i tu t ions  of higher learning in Missouri. The fac ts  of 

this case a r e  well known, Missouri operates a oollege f o r  

Negroes, Lineoln University, a t  whioh there is no law school, 

Gaines, wishing t o  study law, attempted t o  enrol l ,  a f t e r  eat- 

i s fac tory  completion of h i s  pre-law requirements, a t  the l a w  

school of the S ta te  University i n  Columbia. He was refused 

admittance, and h i s  a t ten t ion  was called t o  a law of the  S ta t  J1 
providing t h a t  i f  any courses offered a t  other s t a t e  colleges 

were not offered a t  Lincoln, the  prospective atudent would be 

furnished the monetary d i f f e ren t i a l  t o  pursue h i s  desired 

course of study a t  the university of an adjacent s t a t e .  With 

only Justices McReynolds and Butler dissenting, the Chief 

J u s t i c e  atruok down the s t a t u t e  as a deprivation of the  equal 

protection of l a w  under the  Fourteenth Bmendment. 

-a. a t  315. 
30. E s s o u r i  ex re1 . Gaines v .  Canada, 305 U. S. 337 (1938) . 
31. Section 9-0. S ta t .  Ann. of 1932. 



J u s t i c e  liIcReynoldsT approach t o  the  problem betrayed 

an almost feminine coyness. For one t h i n g  he f e l t  t h a t  t h e  

dec is ion  of the  Supxenie Court of Missouri should not be r e -  

versed by the  Court, because the s t a t e  court  !'. . , well  under- 

stood t h e  grave d i f f i c u l t i e s  of the  s i t u a t i o n  and r i g h t l y  r e -  

fused t o  upset t h e  s e t t l e d  l e g i s l a t i v e  pol icy  of the  S t a t e  by 

d i r e c t i n g  a  mandamus. 72 Such sc rup les  on t h e  p a r t  of a judge 

who was not  a t  a l l  chary of upse t t ing  much s t a t e  and f e d e r a l  

reform l e g i s l a t i o n  during the  same decade tends t o  arouse 

doubts i n  t h e  observer 's  mind. For another th ing  he expressed 

some doubts about t h e  bona f i d e  na ture  of t h e  s u i t  because 

Gaines was the  f irst  Negro who ever sought t o  e n r o l l  i n  t h e  

law school  a t  Columbia--to w i t ,  '!.. i f  perchance t h a t  i s  t h e  

th ing  r e a l l y  des i red . .  .'!33 This was i n  marked c o n t r a s t  wi th  

t h e  f a i t h  i n  good motives which he displayed a t  t imes i n  

t h i n l y  ve i l ed  s tockholders t  s u i t s .  34 

It i s  i n t e r e s t i n g  t o  note  t h a t  J u s t i c e  McReynolds seemed 

t o  be t o t a l l y  unable t o  come t o  g r i p s  with the  two main po in t s  

of t h e  Chief 3 u s t i c e t s  argument. Me confined himself t o  

s t r a i g h t  den ia l .  

F i r s t  of a l l ,  Chief J u s t i c e  Hughes as se r t ed  t h a t  h i s  

concern was not  wi th  t h e  argument a s  t o  whether t h e  t r a i n i n g  

provided f o r  i n  ad jacent  s t a c e s  was equal t o  t h a t  a v a i l a b l e  

3 2 ,  Missouri ex r e l .  Gaines v. Canada, 305 U. S. 337, 353 
(1938) .  

3 3 .  I b i d .  
3k. C f .  Ashwander v. Tennessee Valley Authori ty ,  257  U. S. 

268 (19361, f o r  ins t ance ,  discussed i n  Chapter I X .  



t o  white s tudents  i n  Columbia. The r e l e v a n t  f a c t o r  vias t h a t  

ldissouri  provided a  type of t r a i n i n g  f o r  whites which she 

denied t o  Negroes wi th  i d e n t i c a l  q u a l i f i c a t i o n s  s o l e l y  on the 

ground of co lor .  This was den ia l  of t h e  equal  p ro tec t ion  ~f 

t h e  l aws , j5  a i ~ d  s ince  law i n  our system i s  t e r r i t o r i a l  i n  

scope t l . . . the ob l iga t ion  of t h e  S t a t e  t o  g ive  the  p ro tec t ion  

of equal laws can be performed only where i t s  laws opera te ,  

t h a t  i s ,  within i t s  own j u r i s d i c t i o n .  n36  

Secondly, Chief J u s t i c e  Hughes was not  impressed wi th  

t h e  argument t h a t  Lloyd Gaines was t h e  only Negro ever  t o  have 

appl ied f o r  l e g a l  t r a i n i n g  i n  t h e  Missouri system. No mat ter  

how l i a i t e d  t h e  demand f o r  such se rv ice ,  f?. . . $ e t i t i o n e r l s  

r i g h t  was a  personal one. It was a s  an i r ~ d i v i d u a l  t h a t  he was 

e n t i t l e d  t o  t h e  equal p ro tec t ion  of the  laws ... ~ ' 3 7  which 

meant furn ish ing  him a s  wel l  a s  other  ind iv idua l s  a l l  t h e  f a -  

c i l i t i e s  a v a i l a b l e  t o  some indiv iduals .  38 

To these  arguments Ifc, J u s t i c e  McReynolds f a i l e d  t o  

formulate a  very compelling answer. A l l  he s a i d  was: 

"The S t a t e  has offered t o  provide the  negro 
p e t i t i o n e r  opportuni ty f o r  s tudy of t h e  law ... 
by paying h i s  t u i t i o n  a t  some nearby school of . 
good standing. This i s  f a r  from unmistakable 
d is regard  of h i s  r i g h t s  and i n  t h e  circumstances 
i s  enough t o  s a t i s f y  any reasonable demand f o r  
spec ia l i zed  t r a i n i n g .  It appears t h a t  never be- 
f o r e  has a  negro appl ied  f o r  admission t o  t h e  
Law School and none has ever  asked t h a t  Lincoln 
Univers i ty  provide l e g a l  i n s t r u c t i o n .  "39 

- 
3 5 5 1  
36. I d .  a t  350. 
37.  . a t  351. 
38. - I b i d .  
39. 2. 8% 353-354. 



Comment favorable  t o  t h e  d i s s e n t e r s ,  however, adopted 

a  somewhat more soph i s t i ca ted  view of t h e  problem. The 

Chief J u s t i c e  was c r i t i c i z e d  f o r  h i s  excess ive ly  t f co lon ia lw 

view of t h e  s i t u a t i o n .  It was pointea out t h a t  t h e  United 

S t a t e s  was not  a  loose fede ra t ion  of fo r ty -e igh t  independent 

t e r r i t o r i e s .  This was a country which could af ford  some co- 

operat ion between the s t a t e s .  I n  an age of expanding t r a v e l ,  

one s t a t e  could e a s i l y  he lp  the  o ther .  &O 

But t o  r e t u r n  t o  t h e  subjec t  of I@. J u s t i c e  IvIcReynoldst 

d i s l i k e  of excessive theor iza t ion ,  a  comment favorable  t o  t h e  

p o s i t i o n  of the  ma jo r i ty  pointed out: "Prac t i ca l  considera- 

t i o n s  were apparent ly a t  t h e  bas is  of the  d i s s e n t .  Considera- 

t i o n s  of p r a c t i c a l i t y  have always been present  i n  cases  of 

t h i s  na tu re .  ~ 4 . 1  

I n  t h i s  ins tance  M r .  J u s t i c e  McXeynolds was considered 

t o  be more of a  pragmatist  than h i s  col leagues of the  major- 

i t y ,  sorne of whom were known t o  be r a t h e r  p a r t i a l  t o  some 

pragmatism i n  t h e i r  approach t o  cases .  The pragmat is t ' s  con- 

cern wi th  experience i s  we l l  born out by excerpts  from t h e  

d i s s e n t :  

nFor a long time Missouri  has acted upon 
t h e  view t h a t  t h e  best  i n t e r e s t  of h e r  people 
demands separa t ion  of whites  and negroes i n  
schools.  Under t h e  opinion j u s t  announced, I 
presume she may abandon her  law school and 
thereby disadvantage her  white c i t i z e n s  with- 
out improving p e t i t i o n e r ' s  oppor tun i t i e s  f o r  

40. Recent Decis ions,  8 FORD. L. REV. 260, 263 (1939).  
41. Recent Decis ions,  37 I!illICK. L. REV. 649, 650 (1939).  



l ega l  ins t ruct ion;  or she may break down the 
se t t l ed  pract ice  concerning separate sohoola 
and thereby, a s  indicated by experience, dam- 
n i fy  both races.. . .  

*The problem presented obviously is  a 
d i f f i c u l t  and highly prac t ica l  one. ... The 
Sta te  should not be unduly haapered through 
theorization inadequately restrained by ex- 
perience. tt42 

This concern w i t h  experience as a jus t i f ica t ion ,  pre- 

sented another in te res t ing  aspect of Mr. Jus t ioe  McReynoldsf 

position, namely, tha t  it was most conservative, i f  not out- 

right reactionary. How could he be sure t h a t  a poliey of 

segregation was best for U s s o u r i ,  in the a b s e ~ o e  of contrary 

experience? This argument was self-defeating. 

J u s t i c e  McReynolds tended t o  be equally impatient when 

he thought tha t  h i s  brethren were construing l eg i s l a t ion  

overly broadly i n  order t o  cover s i tua t ions  probably not en- 

visaged by the enacting legis la ture .  Thus, he refused t o  give 

the  protection of the Norris-La Guardia ~ c t ~ ~  t o  members of a 

Negro pressure group which picketed the s tores  of a Washing- 

ton chain of groceries, many of which were located i n  Negro 

neighborhoods, i n  an e f f o r t  t o  obtain clerking and -a- 

g e r i a l  positions for  colored persons. The Sanitary Grocery 

Company sought t o  obtain and injunction against the pickets, 

42. Hissouri ex, r e l .  Gaines v. Canada, 305 U, S. 337; 
353-354 (1938). &is portion of the dissent was warmly 
welcomed by Notes, 1, J, OF THE GA. BAR ASSO. 54, 54-55 
C1939). 

43. 47 S ta t ,  70 (1932). 
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but asa denied t h i s  by a  six-to-two 

The Norris-La Guardia Act was an extension of the  work 

begun by the  Clayton ~ c t 4 5  i n  r e s t r i o t i n g  t h e  use of t he  in- 

junction i n  labor disputes.  The i s sue  on which the  Court 

s p l i t  concerned the  very existence of a labor  dispute,  de- 

f ined by Seotfon 13 of t he  Act as taking plaoe t f . . .  when the  

case involves persons who a r e  engaged i n  the same industry,  

t r ade ,  c r a f t  or  occupation; or  have d i r e c t  o r  ind i reo t  in- 

t e r e s t  the re in ;  ... o r  when the case involves any con f l i c t i ng  

o r  competing i n t e r e s t s  i n  a 'labor d i spu tev  ... of 'persons 

pa r t i c ipa t ing  o r  i n t e r e s t ed f  therein, . . .  ~ 4 6  

The s p l i t  on the  benah involved more theorizing,  per- 

haps, on the  dissent ing s ide ,  though the  majori ty found it 

expedient t o  s t r i k e  a somewhat noisy moral chord, This 

J u s t i c e  Roberts d i d  i n  order t o  supplement h i s  very l i t e r a l  

construction of the  above de f in i t i on  of a labor  dispute,  i.e., 

t h a t  suoh a dispute need not  necessar i ly  r e s t r i c t  i t s e l f  t o  

t h e  r e l a t i o n s  of an employer and h i s  h i r e l i ngs ,  ooncerning 

matters  sueh as hours, wages, and unionization. A l l  t h a t  was 

necessary was t h a t  the re  be a  "di rect  or i n d i r e c t  i n t e r e s t n  

i n  the employer's labor  r e l a t i ons .  To supplement this  

Sus t i ce  Roberts s t a t e d  t h a t  the Act d i d  not concern i t s e l f  

w i t h  the  motives underlying a pa r t i cu l a r  labor  dispute,  W@ 

- 

l&. New Negro Allianoe v. Grocery Cob, 303 U. S. 552 
(1938) 

45. 38 Stat. 738 (1914). 
46. 47 S ta t .  70, 73 (1932). 



oilght on ly  t o  cons ide r  t h a t  t h e  ",. . d e s i r e  f o r  f a i r  and equi-  

t a b l e  cond i t i ons  of employment on t h e  p a r t  of persons  of any 

r a c e ,  c o l o r ,  o r  pe r suas ion ,  and the  removal of d i s c r i m i n a t i o n s  

a g a i n s t  them by reason  of t h e i r  r a c e  o r  r e l i g i o u s  b e l i e f s  i s  

q u i t e  a s  important  t o  t h o s e  concerned a s  f a i r n e s s  and e q u i t y  

i n  terms and c o n d i t i o n s  of employment can be t o  t r a d e  o r  

c r a f t  unions  o r  any form of l a b o r  o r g a n i z a t i o n  o r  a s s o c i a -  

t i o n O w 4 7  There was t h e r e f o r e  no reason  t o  b e l i e v e  t h a t  " the  

appa ren t  purposes o r  t h e  express  terms tt48 of t h e  Act in -  

tended t o  l i m i t  t h e  scope of l a b o r  d i s p u t e s  by exc lud ing  

r a c i a l l y  motivated d i f f i c u l t i e s :  "Race d i s c r i m i n a t i o n  by an 

er,lployer rnay reasonably  be deemed more u n f a i r  and l e s s  ex- 

cusab l e  t han  d i s c r i m i n a t i o n  a g a i n s t  workers on t h e  ground of 

union a f f i l i a t i o n  . f l b9  

J u s t i c e  ldcdeynolds found i t  d i f f i c u l t  t o  s e e  why t h e r e  

a u t o m a t i c a l l y  was a l a b o r  d i s p u t e  i f  a  p r e s s u r e  group l l i r r e -  

s p e c t i v e  of t h e i r  r a c e ,  c h a r a c t e r ,  r e i J u t a t i o n ,  f i t n e s s ,  pre-  

v ious  o r  p r e s e n t  enploymentll 50 add re s se s  comnunications i n  

t h e  hope of i n f l u e n c i n g  a  f u t u r e  l a b o r  p o l i c y .  This  s t a t e -  

ment i n d i c a t e s  t h a t  t h e  J u s t i c e  f e l t  t h a t  Congress envisaged 

a more r e s t r i c t e d  d e f i n i t i o n  of t h e  t e rm " l abo r  d i s ~ u t e . "  

Yet he a l s o  f e l t  t h e  n e c e s s i t y  t o  deuons t r a t e  t h i s  by a  theo- 

r e t i c a l  argument t h a t  Congress could  no t  have wailted a  

47. liew i?iegro A l l i a n c e  v .  Grocery Co., 30 ,  U o  3. 552, 561 
( 1 9 3 8 ) .  
413. - I b i d .  
49. - I b P d .  
50. u. a t  563. 



broader  d e f i n i t i o n  because of t k e  aoxious  r e s u l t s  i t  would 

engender : 

n "It seems unbel ievaSle  thu:  . . .  ~ i i n g r e s s  
iriteniied t o  i n h i b i t  c o u r t s  froln ex tend ing  pro-  
t e c t i o r i  lorig g ~ a r a l i t e e d  by law and t n u s ,  i n  
e f f e c t ,  encourage m o b ~ i s h  i n t e r f  erelice w i th  
t h e  i n d i v i d u a l  s l i b e r t y  of a c t i o n .  Under t h e  
t o r t u r e d  meaning now a t t r i b u t e d  t o  che words 
' l a b o r  d i s p u t e  t ,  no e ~ ~ p l o y c r - l L e r c -  a n t ,  manu- 
f a c t u r e r ,  b u i l d e r ,  cobble r ,  housekeeper o r  
what not--who p e f  e r s  h e l p e r s  of one co lo r  o r  
c l s s s  can f i n d  adequate  sa feguard  a g a i u s t  i r l -  
t o leL .ab le  v i o l a t i o n s  of h i s  freedom i f  rner~lbers 
of some o the r  c l a s s ,  ~ e l i g i o n ,  r a c e  o r  c o l o r  
demand t h a t  he g ive  then1 p r e c e d e ~ ~ c e .  

tr13esign t h u s  t o  promote str:i r e ,  enccurage 
t r e s p a s s  and s t i m u l a t e  i n t i m i d a t i o n ,  ought n o t  
t o  be a d r ~ i t t e d  where, a s  h e r e ,  n o t  p l a i n l y  avowed. 
The u l t i m a t e  r e s u l t  of t h e  view now approved t o  
t h e  ve ry  people  whom p r e s e n t  p e t i t i o n e r s  c l a im  t o  
r e p r e s e n t  , i t  ,ay be, i s  p re f igu red  b  t h e  g r i evous  
p l i g h t  of ru ino r i t i e s  i n  l a n d s  where 6he law has  
become a  mere p o l i t i c a l  ins t rument  . l t51 

Bere t h e  a n t i - t h e o r i s t  r a i s e d  an i q o r t a n t  p o i n t  i n  

t h e o r y .  Is i t  one of t h e  i n a l i e n a b l e  r i g h t s  of Auer icans ,  

i n  t h i s  ca se ,  er!;ployers, t o  be f r e e  t o  a i s c r i x i r i a t e  a g a i n s t  

pe rsons  s o l e l y  on t h e  ground of co lo r?  The 2 u s t i c e  thought  

s o .  But s i n c e  t h i s  d i s s e n t  was w r i t t e n  s e v e r a l  s t a t e s  have 

adopted f a i r  eniployment p r a c t i c e  l e g i s l a t i o n ,  and none of 

t h e s e  Las been held i r iva l id  under t h e   omt tee nth mendment.  

It then  enierges from an exaillination of t h e s e  few d i s -  

s e n t s  on t h e  s u b j e c t  of t h e  Negro problem, t h a t  J u s t i c e  

Mc2eynoldst cont ; . ibut ion i n  t h i s  f i e l d  vtas no t  of g r e a t  

moment. It i s ,  of cou r se ,  always p e s s i b l e  t h a t  t h e  vo ice  of 



t h e  mino r i t y  w i l l  be t h e  vo ice  of tomorrow's ma;or i ty ,  This ,  

however does not  s e e n  t o o  l i k e l y ,  because,  among o t h e r s ,  t h e  

Negro p o ; ~ u l ~ t i o n  i s  nov~ spread far and wide over  t h e  Uni ted 

S t a t e s .  Lack of sympathy on t h e  p a r t  of t h e  Court inight 

e a s i l y  t u r n  t h a t  body i n t o  t h e  m i d s t  of a p o l i t i c a l  cyclone,  

which i s  something t o  be avoided a t  almost  any c o s t .  But 

should  t h e  Court eve r  wish t o  r e t r a c e  some of i t s  bo lder  

s t e p s ,  t h e  conse rva t ive s  of t h e  f u t u r e  would probably  base 

t h e i r  op in ions  on t h e o r i e s  d ispla .y ing a g r e a t e r  degree  of 

l o g i c ,  i n s i g h t ,  and s o p h i s t i c a t i o n  t han  d i d  J u s t i c e  IdcReynoldsl 

d i s s e n t s ,  



Professor  Charles E. Xerrianl coined a very f e l i c i t o u s  
1 

phrase when he spoke G;" the  9gboycott sf power." Paradoxica l ly  

t i l i s  boycott was advocated by l k r x  arid Engels ,  who claimed t h e  

s t a t e  tvould wi the r  away, as  v;ell  a s ,  a t  l e a s t  by impl ica t ion ,  

by t h e  o.bJect or t h e i r  a t t u c k ,  s ince  t h e  1:iost extrexie capi-  

t a l i s t s  wanted nothing !!ore than a  n igh t  watchman s t a t e .  Yea- 

d i t io i~ : . a l ly  t h i s  l a t t e r  zrou;; claimed t1ik:t 'the government vviiich 

governed l e a s t  was best  w i t h o u t ,  a t  the  sa,:e t ime,  evincing 

any. overwhelining concern with t h e  discrepancy inherent  i n  

t h e i r  advocacy of such i ~ a t t e r s  a s  pa tent  and copyright laws, 

publ ic  lands  t o  t h e  r a i l r o a d s ,  arid t h e  curbing of union orga- 

n i z e r s .  

1. The General Poin t  of' View 

On t h e  whole 2 us Lice Z k d e y i ~ o l u ~  i d e n t i f i e d  niiilself viitn 

t~:f s l a  cczr coi2;;erva-Live group, Froi~i iiis str;;l;egic p o s i t i o n  

on t h e  bench he could stork& i n  f a v o r  of a no-i,iants lznd over 

;i , , icl~ neither tile i'edeiaal goverldent nor the s t a t e s  could 

exert e f f e c t i v e  con t ro l .  'Jhj.s brood s tate- , lent ,  of course,  w i l l  

need sone qual i , " ica t ion .  

- 
1. Charles X. Merriam, P o l i t i c a l  Power: I t s  Coiq3osition and 

Incidence (Metv York, l934), 299. 



This  e f f o r t  on t h e  p a r t  of t ' _ e  J u s t i c e  can b e s t  be i n -  

t roduced arid dedonstr .?ted by ane exa p l e , 2  wnich, because of 

i t s  sir ipl ici-cy and p u r i t ~ ~ ,  ~ h o u l d  rani: a s  a c l a s s i c .  As a  

r e s u l t  of brie depress ion  trie Caieron ;iiater 1r~prov.v:~ent D i s -  

t r i c t ,  l o c z t e d  i n  'i'exas, b a s  one of t h e  iaany i ~ r i 3 3 t i o n  d i s -  

t r i c t s  t~i i ic i i  ~ ~ o s  unable t o   wet ~ k o  ob l iga t i o l i s  of i t s  bonded 

inaebtedrlevs.  SUCA obLi$ t~~ t ions  a r e  u s u a l l y  -net ou t  of tax 

r e c e i p t s .  J ~ U $  a t  t n e  t i ~ l e  i t  ~ E ; C E U L ~  inc reas i r ig ly  di i ' f ' iculr ,  t o  

c o l l s c t  fro11 tiit: f a r i  c;rs, overwlidned,  a s  trLe$ i o r e ,  b - t h e  

dep re s s ion ,  decause of L i e  i n a b i l i t y  of t , ~ e  f z r i ~ e r s  t o  pay 

t n e i r  t axas ,  inucl_l 3f tne l and  had t~ go on t h e  a u c t i o n  olock. 

Yet ';LL:re ?$e re  no t  ~is?,ny b i i t t e r s .  Thus, t i le C l s t r r i c t s  v:lth 

l i e n s  on  he land  mzd t o  buy it  up tlteiaselves, a f t e r  wLich 

tliey Coula n o t  pass i t  on because nf a l l  t h e  p rev ious  l i e n s .  

Th is  p laced tne d i s t r i c ~ s  i n t o  zn eve r  t i g h t e n i n g  c i r c l e ,  un- 

t i l ,  be fo re  b a n a a p t c y  r!as . l e c l a r ed ,  e  lch ctcrc i n  Cai,eron 

County h:iG an ave marre t  v d u s  of t';75.00 and a boncied deb t  

of 4100. 00. 

UnZer x e s e  c i r c -ms ;ences  an  a l z r  ,led Congress l a s s e d  t h e  

darlbruptcy ~t of i.ay 2 4 ,  1$3b3 a l lowing  u n i t s  of l o c a l  gov- 

ernitlent t o  go i n t o  v o l u n ~ a r y  baiikruytcy w i t h  the consent  of 

t h i r t y  pe r  c e n t  of t h e i r  bondholders.  The p e t i t i o n  f o r  r e l i e f  

he'd t o  be f i l e d  i n  a Fede ra l  D i s t r i c t  Court and t h e  l a k r i t s  of 

2 .  ,shton v. Ca,leron County D i s t r i c t ,  246 U. 3 .  513 (1936) .  
3 .  I$& J t a t ,  798 (1934.). 
4. Ihey \!,ere t o  yay off  .;Ci.&Y8 on t h e  d o l l a r ,  w i t h  t h e  h e l p  of 

a  h e c o n s t r u c t i o n  Finance Corpora t i o n  l oan .  



%lie proposed adl ;us tuent  had  'to b e  exaiainsd and at;proved by a 

judge, 'ilhereupon f  i r l a l  approva l  of t h e  u l t i inz te  ad; u s t u e n t  

h i d  t o  be g iven  by two- th i rds  of a l l  c r e d i t o r s .  F i v e  p e r  cen t  

of %he c r e d i t o r s  could. f i l e  a  p e t i t i o n  i n  oppos i t i on .  

It i s  i i rqor tan t  t o  n o t e  t h a t ,  by e c t i o n  of i t s  l e g i s l a -  

t u r e ,  Texas on A p r i l  2'7, 1935,  g r an t ed  p';r.xission t o  i t s  l o c a l  

u n i t s  t o  t a k e  advantage of t h e  f e d e r a l  law. The s c a t e  d i d  

t h i s  w i t h  g r e a t  a . l e c r i t y ,  s i n c e  t h i s  was i t s  oc ly  hope of q iv -  

i n g  n e l p  t o  i t s  c r e a t u r e s :  t h e  p r o v i s i o n  of t h e  C o n s t i t u t i o n  

f o r b i d d i n g  s t a t e s  t o  i lopair  tile o b l i g a t i o n  of c o n t r a c t  had 

prec luded  o the r  ~ae thous .  

The quescion on whic:l t h e  G o u t  n a d  t o  p a s s  was a siiilple 

one; TT., , IS %riare posi~er i n  t he  Congress unuer t l ie  Cons t i tu -  

t i o n  of t h e  United d t a t e s  t o  p e n l i t  l o c z l  governmental  u n i t s  

g m e r a l l y ,  and i r r i g a t i o n  o r  xiater i q r o v e i i l e ~ t  d i s t r i c t s  i n  

p a r t i c u l a r ,  t o  become vo lun ta ry  bankrupts 7ivitli t he  consen t  af 

t h e i r  r e s g e c t i v e  s t n t e s ? ~ ~  Z u s t i c e  i.:ci3eyoolds, p l u s  f i v e  of 

r d s  b r e L r e n ,  took t a e  n e g a t i v e  view. J us  t i c e  Cardozo, f o l -  

lowed by S ' u s ~ i c e s  3raiidei.s a i d  Stone,  upheld t n e  a f f i r m a t i v e .  

Tile e f f e c t  OF t h ~  1 , ~ j o r i t y  p o s i t i o n  \,as t h a t  no s o l u t i o n  

f o r  t h e  i r r i g a t i o n  d i s t r i c t s  an6 t n e  s t r i c m n  fa rmers  could be 

p rov ided ,  s i n c e  tkie d e c i s i o n  ineant ~ L a t  n e i t h e r  Texss nor  t h e  

U r ~ i t e d  j t a t e s  coulr! l e g i s l a t e  r e l i s f  i n  t h e s e  n a t t e r s .  I n  

c o n c r e t e  t e r m  i t  meant t h a t ,  i f  the i r r i g a t i o n  d i s t r i c t s  

5 .  Ashton v. Cmeron County D i s t r i c t ,  298 U. 5, 513, 532 
(1936) .  



becarhie s o  hard pressed t h a t  they had  t o  cease funct ioning ,  

much of  tile 3outhv~est ,  f f the  land of l i t t l e  r a i n , "  as  i t s  re -  

g iona l  w r i t e r s  c a l l  i t ,  would become l a r g e l y  u n f i t  f o r  human 

o c c q ~ a t i o n ,  and many or' i t s  p o l i t i c i a n s  would claim t h a t  

"they a r e  t r y i n g  t o  g ive  the country b ~ c ~  t o  t h e  I n ~ i a n s . ~ '  

AS has  mentioned aoove, the  s t a t e  could not allow t h e  

d i s t s i c t s  t o  go i n t o  bankruptcy. According t o  J u s t i c e  

~~c : : eyno l~s '  d e f i n i t i o n  fP'i'he e s p e c i a l  ,jw_;iose of a l l  bank- 

ruptcy  l e g i s l a t i o n  i s  t o  i n t e r f e r e  wi th  t h e  r e l a t i o n s  between 

t h e  p a r t i e s  concerned -- t o  change, rilodify or 5.-apair t h e  o b l i -  

g a t i o n  of t h e i r  It was i i ~ ~ p o s ~ i b l e  for Texas t o  

s c a l e  down the  ob l iga t ions  of he r  l o c a l  u n i t s ,  d i r e c t l y  or  by 

proxy, because "The Cons t i tu t ion  was c a r e f u l  t o  provide t h a t  

'No 3 t a t e  s h a l l  pass any Law iinpairing t h e  Obligat ion of Con- 

t r a c t s .  ' This she ;lay not  do under t h e  f  orrd of a  bankruptcy 

a c t  o r  o t h ~ r w i s e .  . . . Nor do ne  th ink  she can accomplish t h e  

same end by grant ing  any permission necessary t o  enable  Con- 

g r e s s  t o  do 

50 much f o r  t h e  s t a t e  s i d e  of the  impasse. A s  f a r  a s  

t h e  f e d e r a l  government IVBS concerned, t h e r e  reuained t h e  dele- 

ga ted  power of Congress t o  enact uniF orm laws c  onc errling bank- 

ruptcy ,  ijut here  again the roaa was blocked by i,k. J u s t i c e  

i ~ ~ c 3 e y ~ ; o l d s ~  cons t ruc t ion  of t h a t  power, Ile bel ieved t h a t  t h i s  

p a r t i c u l a r  f e d e r a l  p m e r  was a l imi ted  one. AS he l i m d  t o  do, 

6. I d ,  a t  530. 
7. Id. - a t  531. 



xie eifiphasized Chief J u s t i c e  Chase's statement t h a t  \ye a r e  an 

i n d e s t r u c t i b l e  Whion, coiilposed of' i n d e s t r u c t i b l e  J t a t e s ,  lf 
8 

each s t r i c t l y  confined t u  i t s  praper sphere.  Thus, one cannot 

i n t e r f e r e  with t h e  o t . h e ~ ' s  tax ing  pov~ers or c o m e r c i a 1  regula- 

t i o i L s ,  and t h e r e  was an analogy poin t ing  t o  t h e  s o l u t i o n  of 

t h e  case  a t  hand; "The power 'To e s t a b l i s h  . . . uniforra Laws 

on t h e  subjec t  of Bankruptciest  can have no higher  rank or i m -  

portance i n  our scheine of government than t h e  I)ower t o  ' l a y  and 

c o l l e c t  taxes . . . and we f i n d  no reason f o r  saying t h a t  one i s  

i rupl idl ly  l imi ted  by t h e  necess i ty  of preserving independence 
9 

of' t h e  S t a t e s ,  while the  other  i s  not." I f  anythj-ng, i t  

seeriied even more iinportant t o  l i i i l i t  t h e  f e d e r a l  bankruptcy 

power t h n  the  laxing ilobier: tvIf o b l i g s t i o n s  of d t a t e s  or 

t h e i r  i ~ o l i t i c a l  subdiv is ions  itlay be subjected t o  t h e  i n t e r -  

fe rence  here a t t e x p t e d ,  they  aye no longer f r e e  t o  manage t h e i r  

otvn ai ' i 'a i rs ;  t ~ e  will of Congress p r e v a i l s  over tiiem; although 

inhib ibed ,  tile r i g h t  t o  t a x  ~ i i g h t  be l e s s  s i n i s t e r .  f f  

10 

S u s t i c e  Cardozo argued, t o  no irmeiriate a v a i l ,  t h a t  t i d s  

coulu not  be a s  f f s i n i s t e r f T  a s  the , ,mjority bel ieved,  s ince  botn 

t h e  s t a t e  aild t h e  l o c ~ ~ l  a i s t r i c t  consented t o  t h e  proceedings.  

Gta tes  have 3eeu knoa.,n t o  t a x  f e d e r a l  I n s t r u m e n t a l i t i e s ,  and 

v ice  versa ,  ni t i?  rmtual cmsei i t .  The saue i s  t r u e  i n  t h e  f i e l d  

of couaerce. Ye need only r e m i h e r  p r o h i d t i o n  and t h e  bbebb- 

8. T e x a s v , t d h i t e ,  7 ' d a l i .  700, 725 ( U .  S.  1869). 
9 .  Ashton Q .  Caneron County D i s t r i c t ,  29-8 U. 3 .  513,  530 



kenyon HC?;. T X s  h;d beeli u2held i n  t h e  Court wit* ih. Jus-  

t i c e  lvicireynolds conc urririg w i  tnout  opinion. l2 I n  t h a t  case 

t h e  f e d e r a l  commerce LJower had been upheld under siiirilar con- 

d i t i o n s  of iiiutual conseilt. Thtjref ore  J u s t i c e  C a r d o ~ o ,  lookirig 

a t  i t  from t h i s  vievipoint, could n a i n t a i n  the  s i u i l a r i t y  t o  

t h e  tax ing  and corliriierce powePs. 

3 u s t i c e  i.ic:ieynalds was not ii,ipressed wi th  t h e  argument 

t h a t  t h e  s t a t e  had given  i t s  consent: 

TJe i ther  consent nor subnission by the  3 t e t e s  
can enlfirge the powers of Congress; none can e x i s t  
exce;;t those vinich a r e  granted.  . . . The sovereignty 
of t h e  Atate e s s e n t i a l  t o  i t s  proper fuac t ion ing  
unuer the  Federal  Cons t i tu t ion  cannot; be surren- 
dered;  It cannot be t a i e n  away by any Form of leg- 
i s l a t i 0 n . ~ ? l 3  

dut t k i s  f a c t  of sovere ign ty  was a l i t t l e  m r e  coriiplex 

than t h e  above i n d i c a t e s .  It had not been 'rexcs v~nich  Ge- 

clhrerl bankruptcy, but t h e  Ca~~eeron Courity ::zter I.rLprovenient 

Dis t i l i c t  humber Lne. And, sa id  J u s t i c e  Cardozo: 

"Zn t a e  -,ub:ic law of t h e  Unite6 Sza tes  a 
s t a t e  i s  n sovereign o r  a t  l e a s t  a quasi-sovereign. 
~ 0 %  so,  a l o c a l  g,ovtjrnlLicntal u n i t ,  taoug;? t h e  st.ai;e 
-day have a v e s t e d  it r i ~ i  ti1 sovernruental pov~er . 3ucP~ 
a govern~ienta l  u n i t  uay be brought i n t o  court  
ai;ainst  i c s  w i l l  without v i o l a t i n g  t n e  Xleventh 
iu.ienur;ient . ~'14  

desides,  it j jas t r u e  that i n  rmny pltices s..ater rras f u r -  

nished t o  a g r i c u l t u r a l  and domestic users  uy p r i v a t e  f i rms .  

11. 37 & a t .  699 (1913) .  
12.  Clark D i s t i l i i n g  Co. v .  L'este~n l!aryland R .  Co., 242 U. S .  

311 (1917) .  
1 3 .  Ashto11 V .  Carl,eron County D i s t r i c t ,  2cB U. 3 .  513,  531 

(1936) 
14. 3. a t  542-543. 



'These f i rms  could go i n t o  voluntary bankruptcy. ;l'hen t h e  sov- 

e re ign  en te red  a  kind of bus iness ,  o r d i n a r i l y  ccnsidered t o  be 

of p r i v a t e  co imerc ia l  n a t u r e ,  such a s  ope ra t ion  of tile r a i l -  

roads during the  f i r s t  kJorald B'ar, it was he ld  sub lec t  t o  t h e  

same l i a b i l i t i e s  a s  an ord lnary  g r i v a t e  r a i l r o a d  business .  

J u s t i c e  i-cReyno1d.s hhd decided t h ~ t  i n  such circumstances t h e  

sovereign coulu be sued i n  m e  c o u r t s  a g a i n s t  i t s  w i l l  .'5 It 

$?as  not  c l e a r  why a  goverlriiental u n i t  engaged i n  s e r v i c e s  t o  

consurmrs should be s u b j e c t  t o  the  s a m  l i a b i l i t i e s ,  but should 

not  be a b l e  t o  take udva~itege of t ~ i e  same j r i v i l e g e s  3 s  a  p r i -  

vate  coi.lpetitor. 

Zitin both ?;ke Federal  c?nd s t a t e  roads c losed ,  t h t r e  

s~;'ue~~t3d t o  'be no rei,iedy si10l.t of a  c o n s t i t u t i o n a l  amendrllent o r  
16 

a change of l ibart  by t h e  Cclurt. The l a t t e r  soon caliie t o  pass  

when Chief J u s t i c e  Hughes For a rna.l;oritjr of s i x  melLbers, up- 

he ld  a very s l i g h t l y  r ev i sed  2:unicipal i)ankruptcy ~ o t , ' ~  wi th  

t h e  Honorable Ea t ton  Sumners p resen t ing  t h e  case  f o r  t h e  

~overnmen t .  5 u s t i c e s  EibRe-nolds tirid Bu t l e r ,  d i s s e n t i n g ,  f e l t  

t k a t  t h e  f i r s t  case  was s t i l l  c o n t r o l l i n g .  This tLey t e r s e l y  

s t a t e d  without f u r t h e r  e l abora t ion .  

1 5 .  Davis v .  he~i tor i ,  267 U. 3. 252 (1925) .  3ee a l s o  :,:ellon v .  
~ i i c h i q i n  Trus t  Co. ,  271 U. 3 .  '236 (1926). 

16.  United St t i tea  v .  BeL;iils, 30& U. d .  27 (193ti).  
17.  50 ; t a t .  653 (1937). 



11. The F e d e r a l  P o l i c e  Povder ana Taxat ion.  

There i s  no s u c ~ i  t h i n g  a s  an uxp re s s ly  de l ega t ed  f e d e r a l  

p o l i c e  p o l ~ e r .  The p o l i c e  power i s  a r e s i d u a l  o r  i n h e r e n t  pow- 

e r  which "therefore be.i-ongs t o  t h e  several s t a t e s ,  iGeverthe- 

l e s s ,  by iaeans of broad c o n s t r u c t i o n  of soiue of t n e  powers 

de l ega t ed  t o  ~ 1 1 6  f e d e r a l  ,;overnnent, i t  may a t  t imes  seem t i ~ a t  

t l ie  ~'i 'ederal govr,,rnriient i i ~ s  acqui red  sontething ak in  t o  t h e  s t a t e  

p o l i c e  power, 

'ilhe prevefi t ion of the growth of a f e d e Y a l  p o l i c e  power 

5;ns one of t n e  ch ie f  a i m  of L k .  S u a t i c e  Z.k;ieynolos' l l b o r s .  

This  e n t i r e  s u b j e c t  could very  w e l l  be d i s cus sed  f ro r i  t h e  poin-t 

of view of narrow versus  broad c o n s t r u c t i o ~ i .  

The t a x i n g  yosuer is one exaslple i n  p o i n t .  This  power is 

capable  of s e v e r a l  d e f i n i t i o n s  . l8 F i r s t  of a l l ,  t h e r e  i s  t h e  

vieV{ t n s t  t a x a t i o n  .must be used f o r  revenue Gur~joses,  and reve-  
\ 

nue ~ ~ u r p o s e s  only .  The oppos i t e  v i e~v  ho lds  t l l e t  i t  can be used 

a s  an m s t r m e n t  t o  r e g u l a t e  o r  d e s t r o y  s ~ i i e t ~ i n g  o u t s i d e  t h e  

r e g u l a t o r y  p ~ e r  of C ~ n g r e s s ,  n o t  c l e a r l y  fo rb idden .  Then 

t l i e r e  i s  a ;,liaiile v i eu  ~i i i ic i i  I : a i r i t a i n ~  t L 8 t  t a x a t i o n  i s  f o r  t h e  

p m p o s e  of' revenue,  bu t  t , ~ a t ,  i r i  a d 6 i t i o n ,  i t  Is a t o o l  t o  

c a r r y  o u t  any o t h e r  yo7dler c l e a r l y  de l egz t ed  t o  Congress, such 

a s  t n e  po:lter over tLe  currei icy 19 o r  f o r e i g n  c o i m s c e .  20 

16.  ~ l o b e r t  3. Cushimn, The IJat ionaL P o l i c e  Fiob,er under t l ie  
'i'axing Clause of t-;e C o n s t i t u t i o n ,  4 :Tlli , Z. -G'iT. 247 
f 1'320). 

19 .  Veazie Sau,, v. Fenno, 8 ;*:all. 533 (75. a. i G &  ) . 
20. Read  Lloney Cases, 112 U. 5. 560 (1884) .  



It 112s ~ : ~ i e n  Coil;i?e~s adopted the  second v ie iv  t h a t  it 

f r e q u e n t l y  :;ot into t r o u b l e  :!it11 tile C2urt i n  p;enzral snd 

5 u s t i c e  L L c l t e y i m l ~ s  i n  p a r t i c ~ ~ l a r .  For tLiis vie;. , 21 conceiv- 

l u g  of t 3 e  t a x i n g  ,~ov,er 3 s  e : ; e l f - s u f f i c i e n t  ~ e l t g a t i o n  of 

a :~ . tho i l i ty  t o  b e  uved ~ e r ~ e r o u s l y  t o  p rov ide  f o r  t h e  corunon de-  

f'erlse and geneya l  c e l f a ~ e ,  could g i v e  r i s e  t o  a  f e d e r a l  p o l i c e  

c i l i a t o r y  i , l ood~ .  

2 u a t i c e  i-c,iegnslus, ~:o~, ,revtr ,  i 8s more ::rorie t o  cldopt a 

oS t i e  congre s s iona l  ~ i iuc i  in o ~ * G e r  t o  u i s cove r  ti,e u ic ,e r lg ing  

It r8Jas t k u s  J u s t i c e  :Ic2egnoldsf via: th:  t t h e  Court 

should  n o t  con ten t  i t s e l f  t . i t i . !  m r e  words. It should look  a t  

the par formr ice  ;~roin?te& by t h e s e   lords: "The rrere use of t h e  

word ' c ax l  i n  ;n a c t  p r i n a r i l y  Gesisned t o  t ief ine  and suqpre s s  

cilluie Is n o t  ellough t o  slsov~ t i i s t  h i t h i n  t l ~ e  t r u e  interidilent of 



t k e  term a  t a x  ii,as l a i d .  . . . ,:lien by i t s  very na tu re  t n e  ial- 

p o s i t i o n  i s  a pene l ty ,  i t  ~ u u s t  be so regsrded.  m2-j 

Gn t ~ c ;  oti,;r h n u ,  he - V V O U ~ U  u2holu a t a x  provis ion  i f  

ne 1, a s  abso lu te ly  s u r e  t : ~ ~ - t  i ~ j  ;,cis For reveilue ,)urposes, even 

thcugh he ;.as scilietii,zes aga ins t  tn; r e s t  of t i ie Act. The cLae 

u;l?hsld p a r t  of t;,e Act a s  arneiided i l l  1919 and 1921 on behalf 

of a unsniioous Court. Tiiis 1.8s a provis ion25 i..+msing a t a x  

o f  one cent  on every ounce, or f r a c t i o n  of an ounce, of nar-  

c o t i c s  s o l d ;  i t  a l s o  ~ ~ i a d e  s a l e s  without  staLdps o r  possession 

of unstaxped n a r c o t i c s  punishable.  The J u s t i c e  felt t h a t  : 

"These provis ions  a r e  c l e a r l y  wi th in  the  power 
of Con6;ress t o  l a y  caxes and have no necessary con- 
nect ioi i  w i t h  any ren,uire:iient of tfie Act vkich iaay be 
s u b i e c t  t o  reasonable  d i s2u ta t ion .  They do not  ab- 
s o l u t e l y  p r o h i b i t  lnying or s e l l i n g  ; have proCiuced 
s u b s t a n t i a l  revenue ; conta in  nothing t o  i n d i c a t e  
t n a t  by co lo rab le  use  of t 3xa t ion  Congress i s  a t -  
t erripting t o  invade t h t  r e se rved  ,;olrer of the  3 t a t e s  . 
The i~ l igos i t ions  a r e  no i; peLialcies .  r f  28 

'This i s  s i g n i f i c a n t  i n  view of tiie f a c t  +yh:i:t J u s t i c e  

ici ieynolds was not a  friend of Lh.i.6 :Iarrisun Act.  I";e ,oined 

J u s t i c e  \ i h i t e 1  s d i s s e n t  i n  the o r i g 3 a l  case .  27 In f a c t  he 

f e l t  s o  s t r o n g l y  :;bout t h e  Dorernus case t h a t  suasequent ly  he 

went out of his ~ : a y  t o  c g e  t l i a t  t h e  i s s u e  be presented again 

because of the  p o s s i b i l i t y  of r e v e r s a l .  28 

2 3 .  Lipke v. Lederer ,  259 U. S .  557,  561-562 (1922) .  
24. 3s 3 t a t e  785 (1914.). 
2 5 .  dec t ions  1 and 9. 
2 6 .  ~ l s t o n  v .  Uniced S t a t e s ,  274 U. S.  229,  294 (1327) .  
27. Unized S t a t e s  v .  boremus, 249 U .  3 .  86 (1919) .  
28,  U~zited d t a t e s  v .  Sjaugherty, 264 U. 2 .  369, 302-363 ( 1 9 2 ~ ) .  

>ee Cnapter IX. 



7fkdinit-tedlg, t h e  s t a t u t e  i s  v a l i d  only a s  a  revenue 

measure. Any provis ion  t h e r e i n  no t  t h a t  

beyond the  p a ,  e r  of Congress. ~ 2 9  This c l e a ~ l y  shovis t h a t  

J u s t i c e  i.lcReynolds bel ieved,  speaking f o r  a  unanimous c o u r t ,  

t h a t  it v4as iraposslblo f o r  t!ie f e d e r a l  governlaent t o  i n t e r f e r e  

w i t h  a  doctor:, p re sc r ib ing  a  l a r g e  doGe of n a r c o t i c s  f o r  an 

a d d i c t  a s  long c s  t h e  t a x  s t a q  requirerilents were observed: 

:'Cbviously, d i r e c t  c o n t r o l  of medical prac- 
t i c e  i n  t,ie d t a t e s  i s  beyond the  ,oosJer of tile 
Federa l  Government. Inc i i l en ta l  r e g u l a t i o n  of such 
p r a c t i c e  by Congress tilrough a t a x i n g  a c t  csnnot 
extend t o  i m t z e r s  p l a i n l y  inappropr i z t e  and unnec- 
essarxT t o  reasonable  enforcenient of a  revenue 
ineasure. 'fhe enactiaeilt unuer ccns ide ra t ion  ctne 
d a r r i s o n  ~ c t l  l e v i e s  a  tax,  . . . aild ..my r e g u l a t e  
iuedical p r a c t i c e  i n  t h e  S t a t e s  only so Tar a s  
reasonably appropr i a t e  f o r  or  u e r e l y  i n c i d e n t a l  
t o  i t s  enTmcexent.  ''30 

h e  sane ave r s ion  t o  t h e  i \ ~ a r c o t i c s  iict was expressed when 

Congress t r i e d  t o  l i m i t  t - ~ e  t r a f f i c  i n  dope t o  au thor ized  

S e a l e r s  who tiere supdosed t o  o'b'cain blanks from t h e i r  custoillers 

29. ikigro v. Unibed d t a t e s ,  270 U. S .  ,32, 356 (1928) .  
30. L indsr  v.  United d t a t e s ,  268 U. 3 .  5 ,  16 (1325). Cf. wi th  

L a i ~ b e r t  v. Yellowley, 272 U. 5 .  581 f l g % b )  i n  u i c h  J u s ~ i c e  
3 rande i s  upheld T i t l e  T I ,  Sec t ion  7 ,  of t h e  L a t i o n a l  Prohi-  
b i t i o n  i ic t ,  41 d t a t .  305 ( l g l p ) ,  which allowed doctors  t o  
p r e s c ~ i b e  no illore i;i,an one p i n t  of l i q u o r  t o  each p a t i e n t  
e v a y  ten Gays. The American i iea ica l  l i s soc ia t ion  \ , a s  so  
upset  t h L t  i t  a!?pareu a s  m i c u s  c u r i a e .  C lea r ly  t h e  
2 igh teen th  ~ ~ i e n d i ~ o u c  allo-~ded Congress only the  ;ioiier t o  en- 
f o r c e  t n e  p idohih i t ion  of s a l e ,  ~ ~ ~ a n u f a c t u r e  and t r a n s l ~ o r t a -  
t i o n  f o r  bevtrage purposes. du t  J u s t i c e  Brandeis,  f e e i i n g  
t h a t  Congress siiould have a v,ide choice of fileairis w i th  wnich 
t o  implement i t s  given powers, a l lol ,ed tixis a s  a necessary 
and proper ;mans. J u s t i c e  Yutherlznd i n  a  d i s s e n t  Zoined 
by S us t i c e s  ;.~cfteynolds, d u t l e r ,  and Stolie, pltlcing much re -  
l i a ~ ~ c e  on t h e  L i n i e r  case ,  P e l t  t h a t  tc is  mas a  usurp t ioa  of 
t h e  s t a t e s t  power t o  rep;ulbte t h e  medical p ro fes s ion ,  even 
though t h e  end see.iied d e s i r a b l e .  



which were on ly  o b t a i n s b l e  from t h e  c o l l a c t o r s .  This was con- 

s i d e r e d  by lhr. J u s t i c e  :!kdeyncjlds i n  a d i s s e n t  f o r  h i m s e l f ,  

AX.  5 u s t i c e  Lciienna arid Lke Chief J u s t i c e  a s  an Ll te r fe re r ;ce  

'$1 can d i s cove r  no adequate  ground f o r  tl1in.k- 
in:; Conij;reas could have supj;osed t h a t  c o l l e c t i o n  
of the presc r ibed  t a x  would be m a t e r i a l l y  a ided  by 
r e ~ u i r i n g  tl.iose who engage i n  s e l l i n g  s u r r  e p t i -  
t i o u s l y  t o  cons-u-riers t o  do  an i i iposs ib le  t h i n g  -- 
r e c e i v e  an o ~ d u r  upon a 'blank which ?.;he j?urcimser 
could no t  o b t a i n .  The p l a i n  i n t e n t  i s  t o  c o n t r o l  
ti le t l a a f f ' i c  rii;itiiir~ .the S t a t e s  by p reven t ing  s a l e s  
except  t o  r e g i s t e r e d  persons  and h o l a e r s  oF pre-  
s c r i p t i o n s ,  and tllis aJ:louni;s t o  an a t t e - ap t ed  regu- 
l a t i o n  of somtki ing r e se rved  t o  t h e  3 t a t e s .  The 
quest ioned i n h i b i t i o n  of s a l e s  h - s  no j u s t  r e l a -  
t i o n  t o  t h e  c o l l e c t i o n  of t h e  t a x  l a i d  on d e a l e r s .  
The sugges t i on  t o  t h e  c o n t r a r y  i s  f a n c i f u l .  81- 
though d i s g u i s e d ,  t h e  r e a l  and primary purpose i s  
n o t  d i f ' f i c u l t  t o  d i s cove r  and it i s  s t r i c t  l i m i -  
t a t i o n  and r e g u l a t i o n  of t h e  t r a f f i c . ? l j l  

The c o n s i d e r a t i o n  tlia-6 n a r c o t i c s  a r e  t o  t h e  

h e a l t h  and morals  of a s t r o n g  argument i n  

g i v i n g  potency t o  ine s t s . t e  p o l i c e  povler. But d i d  i t  a f f e c t  

t h e  scope of n a t i o n a l  powers'? Tlie answer i s  so  r e v e a l i n g  of 

t h e  2 u s t i c e t s  l i v e l y  s t y l e  a s  a d i s s e n t e r :  

'9'1'i1c k b i t  31 s i l ~ k i n ~ ,  tobacco i s  o f t e n  de le -  
t e r i o u s .  iiang tL.;n,i i t  ought t o  be suf ipressed.  
The c rav ing  f o r  dSzmonus l e a d s  G O  ex t ravagance  and 
f r e q u e n t l y  t o  c-irne. $ i l k s  & r e  l u x u r i e s  and z h e i r  
use a m i d g e s  t,le dsLliand f o r  co t ton  and wool. Those 
who s e l l  tobwcco, o r  uia!nonds, o r  s i l k s  ~ , ~ a y  be 
taxed  by t n e  Ullited S t a t e s .  S u t ,  s u r e l y ,  a pro- 
v i s i o n  i n  an  i ~ c t  l a y i n g  s'iich a  t a x  wiiicL l i m i t e d  
s a l e s  of c i _ : a r s ,  c i g a r e t t e s ,  jewels,  o r  s i l k s  t o  
sorile s i ~ i a l l  c l a s s  a l o n e  a u t i l o r i ~ e d  t o  s e c u r e  o i ' f i c i a i  
b lanks  would riot b e  p roper  or neces sa ry  i n  o rde r  t o  
en fo rce  c o l l z c t i o n .  Ihe acceptance of such a  doc- 
m i n e  would b r ing  nauy pu re ly  l o c a l  ma-iLers w i t h i n  

31. h i g r o  V .  United S t a t e s ,  276 U. d. 332, 356 ( 1 9 2 8 ) .  



t i le  p o t e n t i a l  c o n t r o l  of t!:e F e d e r a l  Govern- 
lilent. The admi t t ed  e v i l s  i n c i d e n t  t o  t h e  u se  
of opium cannot  j u s t i f y  d i s r e g a r d  of t h e  powers 
' r e s e r v e d _ t o  t h e  J t a t e s  r e s p e c t i v e l y ,  o r  t o  Lhe 
people .  7'32 

Tlris a v e r s i o n  t o  the use  c~f t i l e  t a x i n g  power a s  a means 

o r  o s  a  p e n a l t y  ra t ihc r  t h a n  a revenue m a s u r e ,  went f u r t h e r  

t h e  s u b s e c t  of r c o t i c s .  t k e  Cay on which t h e  

l a b o r  t a x  \ias s t r u c k  dovm, 33 Chisf J u s t i c e  T a f t  h e l d  i r ~ v a l i a ~  

t h e  F u t u r e  Traiiing ~ c t  of 1921,  j5 an a ~ t e r ~ p t  t o  cope u,;-th 

post-war a g r i c u l t u r a l  a i s l o c a t i o r i  b- means of r e & ; u i a t i n g  spec-  

u l a t i o n  on tire c o i ~ , l o d i t y  ma.r,:et i n  Chicaga .  Those p a r t s  of 

t h e  ~ c t  no% swept away o r i g i n a l l y  Fiere d m l t  v i t h  subsequen t l y  

by 3 u s t i c e  h , i e y n o l d s  i'w 8 unanimous C ~ u r t  . 36 

I n  t h i s  c a s e  noye - as a t  s t a k e  t h a n  t h e  u se  of t h e  t ax -  

i n g  poi!er i n  o r d e r  t o  r e g u l a t e  p u r e l y  l o c a l  m a t t e r s .  The tax 

was twenty  c e n t s  on e a c h  bushe l  t r a d e d ,  wllereas i t  f o r ~ i i e r l y  

had been one d o l l a r  p e r  thousand bushe l s .  j7 Thus, j u s t i c e  

i!kXeynolus felt t i i t s t  t h e  " t axv  could n o t  p o s s i b l y  j u s t  regu-  

l a t e ,  s i n c e  i t  v i r t u a l l y  de s t royed  

a l l e g e d l y  wished t o  i a i s e  revenue.38 ' l lhis was f e l t  t o  c o n s t i -  

t u t e  an i n h e r e n t  c o n t r a d i c t i o n ,  There was  an . i a p o s s i -  

Ti' b i l i t y  of r a i s i n g  any yevenue.  . . . -ne ir i iyosi t ion i s  a p e n a l t y ,  

- 
32, a. a t  357. - B a i l e y  v, j i rexel  F u r n i t u r e  Co.. 25: U. S. 29 ( 1 9 2 2 ) .  



and i n  no proper sense a  t a x .  'j9 i \ ~ o t  only iias t h i s  i n  harmiiy 

wi th  the  ch i ld  l abor  t a x  case,  but a l s o  with the subsequent 

s-carld of Lhe i x i jo r i ty ,  incluairlg 3 u s t i c e  iocHeynolds, on %he 

i l l - f a t e d  f i r s t  rLgricul turkal  Adjus tmnt  a c t .  40 

J u s  c ice ir;c3e;-riolds d i i ' f  ered i'roriz t ~ - e  ruaiority of h i s  

bretlxilea i n  t h a t  he t!iou&t t h a t  n e i t m r  t h e  stockyards nor 

t h e  cormtodity : n a r ~ e t  could be regulates f e d e r a l l y  by any means, 

j u s t  a s  c h i l d  labor  could not be regula ted  by tile tax ing  powe$ 1 

o r  t h e  commrce power. b2 j u t  tile m:or i t j .  believed t h z t  the  

i'eberal coinraerce power could extend t o e t h e  regu la t ion  of the  

s tockyards .43 ;loyeover, t h e  saxe Chief a u s t i c e  wrote an o p i n -  

ion  allowing tho Federal commerce power t o  f i l l  t h e  vacuum of 

power 1 k f t  by Eill V .  l i a l l t c e  i n  upholciing the  Grain Futuyes 

Act44 i n  e decision45 from ~ . i i c h  m l y  J u s t i c e s  ~k2eeynolGs and 

.By the  t i ~ l e  tho tax ing  provis ions  of t h e  Soc ia l  decur i ty  

46 Act were upheld an ilag 24, 1 9 ~ 7 , ~ ~  the argument no longer  

39. J r u s l e r  v .  Crooks, 209 U, 5. 4'75, 482 (19261. 
40. United S t a t e s  v .  3 u t l e r ,  297 U. 3 .  1 (1936).  
41. J a i l e y  v .  3 r e x a l  Furni ture  Co,  ,%517 U. A. 20 (1922) .  
42. iiaLilmer v ,  D ~ g e n h a r t ,  247 U. 3 .  251 ( l 9 l t . ) .  
43. 3taTford v. ;/all ce,  258 U, d, 455 (1922) .  j u s t i c e  ILc2ey- 

ilolcra ttas t h e  only d i s s e n t e r  but f a i l e d  t o  s t a t e  h i s  I-.rounds. 
44. 42 ; ta t .  94d f l 9 2 2 ) .  
45. doard of Trade v .  Olsen, 265 i. 3. 1 ( 1 9 ~ 3 ) .  
4 b .  4: . d t ~ . ~ .  520 (1935).  
4'1. ilelvering; v .  Dzvis,  3ul c. a. 619 ( l 5 3 7 ) ,  approvillg i;he 

old age beae i ' i t s ;  atet ,urd 1-aciiine Go. v .  D;;vSs, 301 U. A. 
548 ( l 9 3 7 ) ,  approving. a  f e d e r a l  t a x  I 'or unelq~loymnent b e n e f i t s  
on tile ei1ploydr of t ~ i g h t o r  riore ; C a r d c h a e l  v .  doutherii Coal 
Co., 301 U. 3. &95 t l 9 3 7 ) ,  approving t h e  pool-type uneiaploy- 
llcnt coi,ipensatrion 21 c t  of r ; la l~ana.  



revo lved  around t h e  i dea  OF whether t h i s  was a bona f i d e  t a x  

f o r  revenue.  C o n g e s s  merely  anted t o  t a x  und spend f o r  t h e  

g e n e r a l  t ~ e l f a r e ,  arld t h e  i s s u e  uas s i r ip ly  whether C ~ n g r e s s  i n -  

vaded t h e  sphere  r e se rved  t o  t h e  s t a t e s .  

Z u s t i c e  imseynolds Qf ; seated i n  a11 t n r e e  i n s t a l l ce s .  

d u t  h i s  u s u a l  I'e1lot.v d i ~ s e ; ~ t s ; l s  llzd becoiiie a g e a t  d e a l  more 

s t o o d  b e t ~ ~ , ~ e e - ~  ti,eii?. and tiie i r r e c o n c i l a b l e  3 us- ice ; ,c;",egiolds. 

lit i s  in- eres sting $4 nota  LLa-L, riiikiiie i:r t h e  016-age be l le f i t  

J u s z i c e  I.c.;eynoli;isT p o s i t i o n  ~fiur;~ be evaluated a g a l n s t  

J u s t i c e  j u t h e r l a n d  and tLe r i a j o ~ i t y  i n  t h e  two c a s e s  i n  which 

4 .  i'o be iro-e pr-eciue, i n  tile Stesmrci L a c k i ~ e  Go. c a s e ,  $us- 
tice 3uLler  ,',oinaci i n  both t h e  3utherland. 2nd t h e  1.c-teynolds 
d i s s e L l t .  I n  zne Car-iif chae l  c a s e ,  i ~ e  joined i n  the  AutLer- 
lariu d i s s e n t ;  i n  t l w t  i n s  Lance J u s t i c e  i,c-ieynolds confined 
: ; imelf  -GO a t ?  t i n g  u i 3 d e r i t  vuitnout w r i t i n g  an og in ion ,  a 
s i;atei!eni; t o  V I ; I ~ C ~ L  h usc;ce %ui;ler d i d  n o t  accede.  For 
f u r t L r  1lforrii2tion on t n e  p t ; r t i i i c ~ ~ t  p a r t s  of t h e  sc ic ia l  se- 



i lee t  b ~ L h  t4iz 3urdens  02 old  aye  2nd oi une:t~l0yiL:e:~t, 111 t h e  

ca se  of uneri~loyi,ieii-i; b o r l e f i c s  -- m d  k r e  tni; aqreenent  of 

S u ; t i ce  Suti1mlm.d r as  t lual i i ' ied -- t h r e  rieed no t  n e c e s s a r i l y  

b e  any compulsion on h ie  states. 

3y c o n t r a s t  J u s t i c e  A cL:eyrnolds folund t ~ i i s  l e g i s l a t i o n  

l Y .  . . repugrmnt t o  the ' 2 ~ r ~ t L  ~ ~ ~ e l ~ d n ~ n t  . . . . f149 The tax on the 

e,tii~loyer-eLIi~~loyee r e l a t i o n  W .  . . exceeus tfie goT+er grz l i t  ed t o  

Con~yess. It unduly incar i ' e res  :,it11 tiL< o ~ d e ~ l y  2~ve rnmen t  of' 

the j c a t e  by 11-r o ~ ~ n  ~ e o ~ , l e  ,:nu o t ~ ~ s r ~ ~ i i s e  di ' fenas ~ 4 i e  F e d e r a l  

C o n s t i t u t i o n ,  t1 
50 

and LLe natu2e of our Union 3 . e ~  express66 i n  a very cu r ious  

d i ~ s e i ~ t .  illl., inajor- p o r t i o n  oL' t i le r*,.ssent i r l  t i ie 3 t e - . a r a  

llacnine Co:;d.!ariy case  con;isi;;s of a  l e iActhy  i h e p o d u c t i o n ,  n i n e  

Dazes o u t  of e l s v e n ,  of a ve to  6; P r e s i d e n t  Fran- l in  P i e r c e  

". . . a s c ~ ~ o l a r l y  l s w y ~ r  of d i s t i n c t i o n  and Ckao} en,oyed t h e  

adv ice  ana counsel  of a r a r e l y  a b l e  i i ~ t o r n e g  Ger~e ra l  -- Caleb 
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Cushing, ... rr 5 1  's'he ve to ,  dated ?lay 3 ,  1854, apql ied t o  "iin 

a c t  i~ak ing  a  g ran t  of publ ic  lands t o  che s e v e r a l  S t a t e s  f o r  

t h e  bellefi t  of the  ina ig~en t  insane p ~ s o n s . ~  This a c t  con- 

te- iplated t h e  g ran t ing ,  i n  p o p o r t i o n a l  form, of 10,000,000 

ac res  of publ ic  lands ,  t h e  i n t e r e s t  on t h e  investl ient of which 

was t o  go t o  the a l l e v i a t i o n  of t h e  p i n s  of the  indigent  in-  

sane. p i e r c e  f e l t  t h a t  t h e  c a r e  of t h e  indigent  insane vas 

wi th in  t h e  realm of eke s t a t e s ,  and L ~ a t  under no d i sgu i se  

coulii tilt: f e d e r a l  govcrruent i n t e r f  e r e .  lie be l  Leved t h a t  t i ~ i s  

was bound t o  lead  t u  a f ixed  s e t  of consequeuces: f i r s t ,  

f e a e r a l  help woulCl pe fo r thcod i lg  f o r  t n e  inuigent  insane ,  

t l ~ s n  For dl inc~igei l t s ;  f i r s t  i o r  tliose whose illinus were sicic., 

tlien f o r  tjAose whose b o d i e s  ttjere ill. 

1JucL of tL1e import of P i e r c e ' s   vet^ i s  t o  be found i n  

his coilception of the nature of our Union, expressed i n  a  rhe- 

t o r i c a l  question: " ' u e  i+.e n o t  too  prone t o  f o r g e t  t h a t  t h e  

Federal  Union i s  t h e  c rea tu re  of t h e  Sta tes . . . . ?  52  The read- 

ing  of t h e  preamble t o  t h e  Cons t i tu t ion  as  T'e the  S a t e s "  

r a t h e r  than V e  t h e  ~ ? e o p l e ; ~ i s  wel l  known, The d a t e  of P i e r c e t s  

adr:l inistration i n d i c a t e s  t h a t  t h i s  p res iden t  >!as a be l iever  i n  

a widely prevalent  pre-Civi l  ',*!ar view of f e d e r a l - s t a t e  r e l a -  

t i o n s h i p s ,  

\:'hat uakes a l l  of tilis eveu moye f a s c i n a t i n g  i s  t a a t  

J u s t i c e  i.lciieynolds again turned t o  the opinion by Chief J u s t i c e  
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Chase, whioh he so much a W r e d :  "The Constitution, i n  all 

i ts provisons, looks t o  an indestruct ible  Union, composed of 

indestruotibla s t a t e s .  ~ 5 3  Everyone knows tha t  Texas v . White 

merely wrote in to  our case law a recognition of the  s t a t e  of 

f a c t s  brought about by the Civil  War: should *We the S ta tes  

...* ever have been deemed the law of the  land, suoh conoep- 

t ion  was an e r ro r ,  and We the people.. .* was, is ,  or  w i l l  be 

the law of the  land. If one i s  t o  believe with Buffon tha t  

l e  s t y l e  e t e s t  lthomme, the union of Pierce and Chase, though 

it be s t r i e t l y  a marriage de oonvenaaoe, nevertheless im- 

presses one a s  a a6salliance: the former is  usually arranged 

t o  prevent the l a t t e r .  

111. Federal Polioe Power and I n t e r s t a t e  Comeroe. 

The expansion of the  federal  polioe power was not con- 

fined t o  the powers previously discussed, The power over in- 

t e r s t a t e  comeroe was used with sirnilar resu l t s .  The question 

posed by the clash of the federa l  i n t e r s t a t e  comeroe power 

and the reserved powers of the  s t a t e s  i s  one clothed with the 

dignity of the  ages, having been debated by the best minds 

ever sinoe the  inoeption of t h i s  nation,54 

It should not come as a surpr ise  t o  find t h a t  a t  t h i s  

point ;rustice McReynolds,as a rule,ranged himself on the side of 

53.  Texas o. White, 7 Wall. 700, 725 (U S . 1869) , see note 8 

54?%@kd S. Corwin, The m i l i g h t  of t h m e m  Court; A 
History of Our ~ o n s t l t u t i o n a l  Theor ( ew aven, 19341 s 
-51- Owen 3 .  Roberts, The Court 2d the Constitution 

k a b h . d g e ,  Mass., l95l), 37-58; Edward 5. C c r w  
Commerce Power versus S ta te  ~ i g h t s  (Princeton, &5f? 



s t a t e s t  r i g h t s  and a g a i n s t  the  f r e e  use of t h e  commerce pawer. 
- 

This i s  o f t en  i n  r e a l i t y  t h e  s i d e  of l a i s s e x  f a i r e ,  a s  i t  be- 

c u e  more and more evident  t h a t  t h e  b a s i s  of American pros- 

p e r i t y  i s  nation-wide. Can c o n t r o l  of such a  continent-em- 

bracing f a c t  be e f f e c t u a t e d  by for ty-e ight  l o c a l  ju r i sd ic -  

t i o n s ?  Probably no t  very e f f e c t i v e l y .  A t  l e a s t  t h e  Congress 

and t h e  presidency came t o  be l ieve  s o ,  no t  only during t h e  

Wilson and New Deal adminis t ra t ions ,  but a l s o ,  though wi th  

l e s s  f a n f a r e ,  i n  t h e  in tervening  period.  The cor rec tuess  of 

t h e  execut ive and l e g i s l a t i v e  view on t h e  sub jec t  i s ,  of 

course,  a  nr t t ter  open t o  debate,  depending on t h e  d i s p u t a n t s T  

ind iv idua l  assumptions. But i f ,  following t h e  s p i r i t  of t h e  

age, t h e  necess i ty  of q u i t e  a  degree of n a t i o n a l  c o n t r o l  be 

accepted, J u s t i c e  McReynoldst a n a r c h i s t i c  penchant becomes 

c l e a r e r  i n  d i r e c t  proport ion t o  t h e  i n c r e a s e  of such necess i ty .  

A s  a  young man he displayed on one occasion l i m i t e d  con- 

f idenoe i n  t h e  r egu la to ry  potency of t h e  s t a t e  p o l i c e  power 

and put  g r e a t e r  f a i t h  i n  t h e  e f f e c t i v e n e s s  of t h e  congressional  

power t o  suppress  harmful ob jec t s .  Writing i n  h i s  co l l ege  

paper a  f u l l  twenty yea r s  before t h e  suppression by Congress of 

t h e  t r a n s p o r t a t i o n  of l o t t e r y  t i c k e t s  through i n t e r s t a t e  com- 

merce was adjudged l e g a l ,  55 he commented a t  t h e  time t h e  leg-  

i s l a t u r e  of Tennessee w a s  debat ing a  b i l l  aimed a t  banning t h e  

s a l e  of obscene l i t e r a t u r e  and lewd p i c t u r e s .  He e s p e c i a l l y  

inveighed aga ins t  t h e  P o l i c e  Gazette and t h e  P o l i c e  N e w s ,  s ince  

55. Champion v .  Ames, 188 U. S. 321 (1903). 



iie F e l t  tirat t r i e i r  t J i d e  d i s t r i b u t i o n  c o n s t i t u t e d  "a v i l e  

~ilorhl ~ i i d  mental s t a t e  01' d e g r ~ d a t i o a . ~ ~  'The proposed l e g i s -  

l a t i o n ,  lie a r ~ u e d ,  would be merely' s ta te-wide i n  scope, and 

wl;uch r a t i i e r  had tje see  sol,ie such J . e s t r i c -  
t i v e  r'ieasures passed b : ~  -the m t i o n a l  Congress ; 
notwithstaildiny the  treiiierldous l~obtl t h a t  would 
be r a i s e d  concerlling t l ~ e  freedorl? of tlie p r e s s .  
It i s  the u u t y  of t h e  p res s  t o  -purify,  no t  t o  
debase iaoral t a s t e s  m d  h a b i t s ;  t o  educate  t h e  
people ,  no t  t o  pander t h e i r  uaser p s s i o n s ;  
f a l l i n g  t o  do t. rl::, i t  ybuses i t s  l i b e r t y ,  and 
should be r e s t r i c t e u  ."50 

tat! p o l i c e  p o ~ e r  a s  a cjecisive liLiCit 3n t i le  ever - increas ing  

comltjrce ~jo-,l~er was out a  ~ a t i o n a l i ~ a t i o n  of economic views 

grounded on l a i s s e ~  f a i r e  p r i n c i p l e s  i s  a nlatter open t o  debate .  

jrleri~aps i t  u a s ,  i n  many i n s t a r ~ c e s ,  au t  t ~ ~ e  ;ade tr iesry :. a s  

a i s o  i n  evidelice vmen tii.-,re \vere circixri~scar~ces involved which 

c o n f l i c t e d  wi th  ills convic t ions .  Thus, t h e  t e e t o t a l e r  d i s -  

s en ted ,  wi th  J u s t i c e  Cla.ri;e concurring i n  t h e  d i s s e n t ,  froLil a 

ua, o r i t y  upnolding she aeed tg30ne Dryqf n;,lt?i~diui;rnt t o  

baue t h e  seriding tkrouglr i n t e r s ~ a t e  c o m ~ e r c e  c;r' l i q u o r ,  except  

for ;Jurposes r e l a t i n g  t o  nledi.cine, s c i ence ,  technology, o r  

~ e l i g i o n ,  t o  s t a t e s  outlawing i t s  s a l e  o r  :.lanuTacture f o r  

f 
57. United S t a t e s  v. r ; i l l ,  248 'U. 3 ,  420 (1919). 
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bevezage purposes .  ;;est J i r g i r i i a  T ~ a s  such a  s t a t & .  J u t  

s i inul taneously  she  al lox,  dd t h e  i ~ q o r  c a t i o n  of one q u a r t  a  

J ionti1 I'or beverage l u r l ~ o u e s .  

l i l i i le  ik.  ; u s t i c e  Day ei ' ib~aced the  n a t i o r l a l i s t  p o s i t i o n ,  

which was no t  h i s  p ~ e v a i l i n g  h a b i t ,  59 d e c l a r i n g  t a c t  t n e  

i ' e ~ e r a l  co;riclerce povier r;as p lenary  and c3uld  be used iA-  a i d  of 

l o c a l  laws" o r  i i i t hou t  r e f e r e n c e  t o  t i e  law of a p a r t i c u l a r  

s L a t e ,  J u s t i c e  1,cXeynolds found ". . . d i r e c t  in ter i . leddl in3 w i t h  

t h e  d t a t e  s i n t e r n a l  a y r a i r s .  u61 Aquaring h s  c o n s t i t  u t i o i a l  

co i iv ic t ions  tiit11 ilis Igrivate a b s t e ~ , L i o u s r ~ e s s ,  he adued: 

17Bhetrii;r regarcled as reward o r  punishment f o r  v~isdorn o r  f o l l y  

in enac t ing  l i n i t e d  p r o h i b i t i o n ,  ti le a,ieild,iient s o  cons t rued ,  I 

L ~ i n i ; ,  goes beyond f e d e r a l  power; and t o  m l d  o t i i ~ r t d i s e  opens 

2 o s s i b i l i t i t s  T o r  i , a r t i e l  ana s e c t i o n a l  l e g i s l a t i o n  whicn m y  

d e s t r o y  proper  conbro l  of % h e i r  own a f f a i r s  by bne s e v e r a l  

~ t 3  Les. 

'ihe po in t  of ~legi-lrt~e f o r  t i ~ e  c l issent  vas Bov1iaa11 v .  

Ci,icago a; 1. . d. Co . , d3 arid J' u s t i c e  i..a ttrieuis ' s x i o a  t k t  

i n  t h e  absence ox4 s p e c i f i c  cong,ressional  l e g i s l a t i o n  i n t e r s t a t e  

col~liwrce shz11 ue f r e e .  64 Pedern l  l a g l s l a t i o n  such a s  t h e  

iie-0 b-Xenyon hc t  , 65 ;ir. j u s t i c e  t~c8eyno lds  f e l t ,  tvas a  l e g i t i -  

~ ~ i a t e  zc t -on i n  11ari.mn;~ v i t k  - ~ L a t  ax ion ,  f o r  it merely 

(1917) - - *  

61 ,  iiniteG 3ta-bes v .  ,1111, %42 V. 3 ,  L 2 9 ,  L22 ( 1 9 1 9 ) .  
2 .  i .  CT. l lnlckeruocfier I c e  Co. v .  ~ce; .!art ,  253 U. 5. 149 (l-m, d f  ,;cussed i n  Chapber V I I I .  
6 3 .  125 U. ;. 465 (iSC6). 
64. - I u ,  et 50%. 
u5. 37 atai;. 699 (1913) .  



l i . .  , suu,renGs as t o  i n t o x i c a n i ; ~  i.ioving i i i  i n t e r s t a t e  COIL- 

.ie;.ce, t l ie r u l e  of i ' ree80'1 S r c a  c o n t r o l  by s t a t e  a c t i o n  

which t h e  c o w t s  i l r f e r  f ro i~ .  c c m ~ r s s s i o n a l  z i l e n c e  o r  f a i l u r e  

-1 i t s  s t a t e  s t i ' t u t e ~  to  oi,tjra-bt anu Lltreby n e g a t i v e s  any in -  

t h i s  be dcne f o r  any sug-;ested r ea son ,  e . ~ .  , because t h e  

roads  a r e  bad o r  w n  are fian,.~.ed f o r  iiiurder o r  c o a l s  a r e  d u ~ .  

branded or  adu1tern;cd roods was a dii?L"erent u a c i e r .  ',!bile 

- 
o b .  unii;eci. S t a t e s  v. : ill, 24, U. d, 420, 426 (1919) .  
67. I b i d .  I n  Clari; D i s t i l l i n ;  Co. v .  ^,.'e , cerlz A d .  2. Co. , 242 

U.  3 ,  311 (19173, 3 ~ ~ t i c e  Al~ .~~eyr io163  stated ids concurrence 
1ji1;hou"Lpecifying iiis $ O L L L ? ~ S .  Zol e v e r ,  a s  At to rney  Sen- 
e r ~ l  he :lad oeen iiIlolvri t o  o e l i e v s  t h a t  the ;;ebb-Kenyon rict 
evns of naryou sco9e.  irle tl iought c L a ~  v i o l a t i o n s  of t h e  ~ c t  
cou la  no t  be p rosecu tec  i n  t h e  f e a e r a l  c o u r t s :  t h e  enforce-  
ilent probleL1 ckmcerilsd the s ta-hs  saild no t  t h e  f e d e r a l  
gover ruen t  ; s e e  t h e  Comi,oner, J une 27, 1913. 

0 3 .  l ln i ted  3 t a ~ e s  v ,  ;:ill, 24t  U. d. 42G, 42t ( l 9 l 5 ) ,  $. I b i a .  



i,e r ,as  h t zo rney  General  ,'lit; s ,ori~ed f o r  a whi le  i s i th  Conyress- 

nran 2 cXel1e.r of Tennessee and 3 e c r e t a r y  of a g r i c u l t u r e  

Ilouston i n  urawing up a nleesure t o  ban such f'ooc?s from i n -  

t e r s t a t e  commrce. 70 

For soid6 reason  5 u s t i c e  ;:c-ieynolCs r;as n o t  a l ~ j a y s  a t  

h i s  b e s t  i n  h i s  a i s s e n t s  on t h e  ex t ens ion  of' t h e  coiiilasrce 

poncr .  This i s  e s p a c i a l l y  t r u e  of !iflson v .  ;;ev.771 arid 

Uni ted S t z t e s  v .  lioc,; i loyal Go-op.Y2 It i s  g e n e r a l l y  ac- 

cepted t h a t  ? ' the C o n s t i t u t i o n  i s  what the judges s ay  it  is.'; 

.But person; a r e  l i a b l e  t o  f e e l  t h ~ t  t h e y  a r e  e u t i t l e d  t o  an 

exp lana t ion  a s  t o  why t h e  Court ha s  reached s p a r t i c u l a r  con- 

c ~ u s ~ L ; ~ .  'l'his i s  a f o r t i o r i  t r u e  f o r  a d i s s e n t .  ;in adiilirer 

"Fola a ;judge t o  ;,ut l i i i iself  upon r e c o r d  a s  
v i r t u a l l y  c i ~ a r g i n g  ilis b re th ren  w i t h  an incapac-  
i t y  t o  v i w  a r i g h t  ti le ques t i on  t o  be decided,  
i s  s a l o u s  bus iness .  I n  w d e r  t o  s u b s t a n t i a t e  
tdi6 cnarge,  t h e  Juage WI.0 ~ e i ' u s e , ;  t o  y i e l d  -&at 
he  conceives  t o  be a  t h o r o u g ~ ~ l y  sound conv ic t i on  
~ i u s t  s u b j e c t  i i iaself '  t o  a s eve re  t e s t .  I n  a g t  
t e rms ,  and ~ f t h  l o g i c  more t han  u s u a l l y  powerful ,  
he must aenioustrate t h e  e r r o r  i n t o  which t h e  
Court has f a l l e n ,  and p re sen t  proof i r r e f u t a b l e  
t h a t  h i s  s o l u t i o n  01' -me l s g a l  problein i s  t h e  
only  c o r r e c t  one. As a r u l e ,  a  d i s s e n t i n g  j u ~ g e  
a p , , l i e s  hiniself w i t h  a l l  h i s  i d g h t  t o  produce an  
op in ion  " c ~ a t  i t  w i l l  be a n  i n t e l l e c t u a l  t ~ e a t  t o  
r e a d  .lt73 

7 3 .  Fralii; ' rayren LA,-ckett, 'The Adamon ~ c t  3ecis io-1 ,  52 AIJ. L. 
337. 2 3  ( l ' )18) .  ilk. .Eacke t tTs  p r a i s e  was more s p e c i f i c a l l y  
f o r  ~ u s t i c e - p i t n e y t s  d i s s e n t  r a t h e r  t h a n  Tor t h e  one of 
e i t h e r  UTus~ice Day o r  i C c ~ ~ e y . o l d s ,  though he d id  no t  exp re s s  
c r i t i c i s m  of t h e  l a t t e ~ .  



j lr . J us Lice i+iciieynolds ' laconic  disserit  i n  i i i l son  v . 
i\dew was from a f ive- to- four  dec is ion  i n  which Chief J u s t i c e  

L h i t e  upheld the  xdamon i ~ c t , ~ ~  a  h s s t i l y  b r i t z e n  p iece  of 

l e g i s l a t i o n , 7 5  passed t o  hvert  a  r a i l r o a d  s t r i k e  i n  t h e  e a r l y  

F a l l  of 1916, with zhe Germns i n  the  h e a r t  OF France and a  

p r e s i d e n t i a l  e l e c t i o n  around t h e  corner ,  Cn Septeuber 3, a  

day before the  s t r i k e  was t o  begin, Congress provided t h a t  

f o r  an experirilental per iod of seven t o  t e n  months, while  con- 

d i t i o 2 s  were t o  be observed and s tudied ,  workers engaged i n  

t h e  moving of f r e i g h t  t r a i n s  were t o  be granted t h e i r  t e n  

hour pay f o r  an e igh t  hour Gay of ~ : o r k .  V r i t i n g  two months 

before the  i s s u e  mas decided, Thomas i-ieed Powell found t h a t  

t h e  p r i n c i p l e s  involved here  were whether Congress, under i t s  

powers over i n t e r s t a t e  comnerce could r e g u l a t e  t h e  wages of 

r a i l r o a d  l a b o r ,  and whether s,uch ~ e g u l a t i o n  would deprive 

laanageuent or  la'bor, o r  both,  of l i b e r t y  and property without  

due process of law? 

h a i l r o a d s ,  sa id  t h e  Cilief S u s t i c e ,  c o n s t i t u t e  business 

a f fec ted  ~ , i t h  the  publ ic  i n t e r e s t ,  and a work stoppage on 

them, uue t o  d i s s a t i s f a c t i o n ,  could e n t a i l  s e r ious  harm t o  the  

publ ic  a t  l a r g e .  Congress could r e g u l a t e  under i t s  commerce 

power,77 and such regu la t ion  would not e n t a i l  depr iva t ion  of 

74. 39 &tat. 1 2 1  (1916).  
75. For a  backgrouna of t h e  ermctuent, see Frank i iarren 

Rackutt ,  The Adamson Act Tjecision, 52 Wd. L. KFV. 23 ,  25-26 
(1918).  

76. 'Ithornas Xeed Po~~e i .1 ,  Due Process  and t h e  Adamon Law, 17 
COL. L. IGV. 114, 114-115 (1917).  

77. I'Jilson v .  Hew, 243 U. d .  332, 340-354 (1917).  



anyone of l i b e r t y  and p r o p e r t y  wi thout  due process  of l a ~ i . 7 ~  

1 3 .  J u s t i c e  3ay expressed a  p a r t i a l  d i s s e n t ,  but a d i s s e n t  

n e v e r t n e l e s s ,  i n  ~ ~ L i c h  he agreed w i t h  'che Chief J u s t i c e ' s  

assessment of  he scope of' m e  coufierce ,ewer, but  ob j ec t ed  

co t h e  exyer imenta l  c h a r a c t e r  of t h e  law. Re  found t h a t  Con- 

g r e s s  should no t  have been s o  h s t y .  It should have had  i t s  

f a c t s  beforehand, i n s t e 2 d  cf dec ree ing  a seven t o  t e n  mohths 

e x p s r i - ~ i e n ~ a l  pe r iod ,  dur ing tiie course  of tvliicll t h e  r a i l r o a d  

;night be depr ived  of some prop.=r ty  v?itLout due p r o c e s s ,  In 

t i l i d  l a t t t e r  poilit  i;r. 3 u s t i c e  Pitrrep, joined by 2 u s t i c e  Varl 

Devanter ,  c o n c u r e u .  j u t  &e f a i l e a  t o  a g r e e  on t h e  f i r s t  

poi l i t .  h e  couid ~ o r j  &&,ere t o  i;:~e v i w  tr lnt  tr,e s u b j e c t  of 

\"age regul3t io .n  b o ~ e  2. r e a s a n a b l e  r e l a t i o n s h i p  t o  t h e  pu 'u l i cTs  

concern i n  un inber rup tea  in~erstdte co~mierce.  79 1n f a c t ,  tile 

r e l a t i o n s h i p  was termed ! ? f anc i fu lw  and much r e l i a n c e  , a s  placed  

on M a i r  v .  Uni ted ~ t a t e s , ~ '  iu which 2 u d t i c e  iTsrlen, over t h e  

d i s s e n t s  of 3 u s t i c e s  i!olmes ~ i n d  ~ . ~ c ; : e n i l a , ~ ~  s t r u c k  down a  law 

of ~ o n ~ r e s s ~ ~  .laxing it  u ~ l a w f u l  t o  d isc :  a rge  a  r a i l r o a d  

trorker on tile  ole grounas of union Lqeribersll:~_~. This law, 

accord ing  t o  3 us~lce hL,rlm, m d  no G i r e c t  m d  s u b s t a n t i a l  r e -  

l a t i o n  t o  i n t e r s t a t e  cor,merce. 

78. u. a t  354-359. 
79. I d .  a t  373-385. 
80. 258 U. d. l u l  (1908). 
61. I n  t h e  p r i n c i p a l  c a s e  t h e  f o r m r  voted w i t h  t h e  m a i o r i t y ,  

' w i l e  t h e  l ~ . i ; t e r  s t a t e d  h i s  concurrence bbitilout g i v i n g  any 
grourida.  

6 2 .  30 d t a t .  424 (1698) .  



Like 9 u s z i c e  Pitue,y,  J u s t i c e  liAcA&ynolas d i s ag reed  wi th  

tile i.lajoriLy on botil po."~nts.  It i s  u i i ' f i c u l t  t o  unce r s t ana ,  

hotvever, tghy he d i d  not  i o i n  J u s t i c e  P i t n e y  r s t h t r  zharl t o  

on t h e  s i t u a t i o n :  

hsve ~ i o t  h o r e t ~ f  o r e  supposed t h a t  such 
~ c t i o n  ;lr-~s a  r e g u s a t i o n  of couLtierce u l t h i n  t h e  
i ' a i r  i n t e n ~ - ~ ~ e n t  sf t ~ l o s e  ~ , o ~ d s  a s  used i n  t n e  
C o n s t i t u t i o n ;  and t n e  a r g u s n t  aiivailcea i n  sup- 
p o r t  of t h e  con t r a ry  view i s  ~ n s a t i s f ~ c t o r j r  to 
oy minu. I cannot ,  t h e r e f  o r e ,  concur i u  t h e  
conc lus ion  t h a t  i t  a s  w i th in -  (,he po:,er of Con- 
g r e s s  t o  e m c t  -the s t a t ~ t e . ? ' ~ j  

iG6s ti-e " con t r a ry  view u n s a t i ~ f a c t o r y ? ~  because of t lLe  

a u t h o r i t y  of Llle Adair case?  .;as i t  because t h e  t e s t  of 

s u m t a n t i a l i t y  f a i l e d ?  T t  i s  i r iposs ib le  t o  tell-, iit any 

r a t e ,  he concluded the.t  

. . cons ide r ing  t h e  a o c t r i n e   nor,^ a f f i rmed  
by a ma jo r i t y  of t ~ i e  c o u r b  a s  e s t a b l i s n e d ,  i t  
fo l l ows  a s  of course  t a t  Congress has yoa~er t o  
f i x  a  ,.iiaxi;iur,i a s  r, e l l  a s  a  nlinialw wage f o r  
t ra inmen;  t o  r e q a i r e  coiipulsory a r b i t r a t i o n  of 
l a b o r  d i s p u t e s  which niay s e r i o u s l y  m u  d i r e c t l y  
J eopara lze  t h e  -iloveiaent c~f i n t e r s t a t e  t r a f f i c  ; 
a r d  t o  t a k e  rilcasures e f r ' e c t i v e l y  t o  p r o t e c t  m e  
free flow of such commerce a g a i n s t  auy combi- 
i i a t i on ,  wlietner of o p e r a t i v e s ,  owners o r  s t r a r ige r s  . $4 

To be s u r e ,  the Court h ~ d  evinced a  broad concept ion of 

tl ie commrce dobier. 3 u t  b ~ e  ~ U S C  remember m a t  t h i s  vias a 

Five- to-four  d e c i s i o n ,  w i t h  one J u s t i c e  merely concur r ing ,  

and l r . .  . where s e v e r a l  juuges u n i t e  i n  d i s s e n t i n g  from an 

84, - I d .  a t  389. 



opin ion  OF t h e  c o u r t ,  t h e  ques t i on  t h u s  decided i s  n o t  t aken  

e n t i r e l y  ou t  of' t h e  rea lm of doubt.  f185 i\To ssnl l l  won6er, 

t h e n ,  t h n t  t h e  expansion of t h e  coilxnerce c l a u s e  was t o  have 

a rocky road.  It was mentioned before  t h a t  both  t h e  broad 

and t h e  narrosv concept ion of t i -e  coir~..uierce power have a  ven- 

e r a b l e  p a t .  For t h a t  reason  a w i se  thought  of P r o f e s s o r  

Ccrwin ts  s e e m  much t o  t h e  p o i n t  i ~ e r e :  

'l'i'ile Court ,  a s  l ~ e i r  t o  t h e  accirclulated 
d o c t r i n e s  of i t s  p ~ ~ e d e c e s s o r s ,  now f i n d s  i t-  
s e l l i  i n  pos se s s ion  of such n v a r i e t y  of in -  
s t rumen t s  02' c o n s t i t u t i o i ~ a l  exeges i s  t a t  it 
i s  at3i.e t o  ach i sve  almost  any r e s u l t  i n  t h e  
f i e l d  of c o n s t i ~ u b i u n a l  i n t e r p r e t a  Lion w ~ i c h  
i t  cons ide r s  d e s i r e b l e ,  and t h a t  wi thout  f l a -  
g r a n t  de imr ture  f  roJ4i 5 u d i c i a l  good f'orAls. "$6 

Thus, c e s p i t e  Ni l son  v .  i ~ew aild t h e  r e g u l a t i o n s  p e r r d t -  

87 t e d  under t h e  co~llraerce c l a u s e  of tile imrl,e't i n  g r a i n  f u t u r e s  

o r  t h e  stockya.rds,  '* iz. & u s t i  ce ?~icXeynolds ? d i s t r u s t f u l  

v ien  of' t i i a t  govier, though by no m a n s  undisputed,  u a s  t o  pre-  

v a i l  i n  many i n s t a n c e s  of . r ea t  ~ j u b l i c  iaoment, Obvious ex- 

altlplts coxte t o  n ind  such a s  c h i l d  t h e  K a t i o n a l  

I n d u s t r i a l  dacovery ~ d m i n i s t r a t i o n , ~ ~  r a i l r o a d  r e t i r e m e n t ,  9 1  

and the b i t m i n o u s  con1 i n d u ~ t r ~ . 9 ~  On t h e  o t h e r  hand, when 

85. Frank ?-.Jamen Haclret t ,  'The Udaiason Act Dec is ion ,  52 Ail. L.  
EXV. 23, 24 (1918) .  

86. Cornin,  Tne T b ~ i l i g h t  of t4:e duprer,ie Court ,  181.  
87. doard of Trade v. Q l s e n ,  265 U. S, 1 ( 1 9 2 3 ) ,  n o t e  45 

sup ra .  
88. &af fo rd  v. \ ;allr ,ce, 25L U. 3. 495 ( l 9 2 2 ) ,  n o t e  43 supra .  - 89.  Iiarrmer v. Ua;enhart ,  247 U. 5. 251 (1918) .  
90.  dchech te r  P o u l t r y  Cor7>oratim v .  United SLates ,  295 U. S. 

495 (1935) ,  and Panama S e f i n i u g  Co. v .  dyan,  293 U.  3 .  3e8 
( 1935 1. 

91.  i t a i l r oad  rfetj .re;~ent 2oard v. mdton 2. Go., 245 U. A. 330 
(19352. 

92. Csr ter  v .  C a r t e r  Coal Go.,  25b U. S .  23b (1936). 



the  majori ty view of Wilson v. New was once more adopted by a 

aoiuewhat ohastized Court, 1Vlr, J u s t i c e  McReynolds was extremely 

vocal i n  h i s  opposition, not  only on the  subject  of the  scope 

of the  commerce power, but a l s o  on the  adminis t ra t ive  f ea tu re s  

of the New Deal enactments, 

Notable among these i s  the  d i ssen t ,  w i t h  J u s t i c e  Butler ,  

from an opinion by Justice ~ e e d ~ ~  upholding the Agricultural  

Marketing Aot of 1937.9~ This law had been a pa r t  of the  

o r ig ina l  Agricul tura l  A C ~  ,95 pulverized i n  t h e  Butler case. 96 

A t  t ha t  time, t he  Court had f a i l ed  t o  pronounce on the  market- 

ing phase of the Act, a s  a r e s u l t  of which Congress was no t  

ce r t a in  as t o  whether it g t i l l  stood, I n  order t o  be on the  

sa fe  s ide  Congress re-enacted it, 

The Act was an implementation of t he  p r inc ip les  of pari-  

t y  incomes f o r  farmers and of Henry Wallace's ever-normal gran- 

a ry  plan. Under the  Act the  Secretary of Agriculture can make 

agreements w i t h  the  handlers of milk t o  ge t  down t o  the  case at 

hand, for minimum p r i ce s  which they have t o  pay t o  producers. 

These agreements have t o  be signed by f i f t y  per cent of the  

handlers, Such agreements can be made i n t o  an enforceable or- 

der when approved by two-thirds of! the producers or by the pro- 
97 ducers of two-thirds of t he  milk, i n  the pa r t i cu l a r  milk-shed, 

93. United States v,  Rock Royal Co-op,, 307 U. S. 533 (1939). 
94. 50 Stat* 752 (1937). 
95. 48 Stat,  31 (2933). 
96, United S t a t e s  v. Butler ,  297 U, 23, 1 (1936). 
97. For d e t a i l s  09 the  law and the  prooedure under it, see 

Donald C. B l a i s d e l l ,  Government and Agriculture (New York, 
1940 1, 88-90, 174-175 



'?'he d l k - s n e d  of a l a r g e  c i t ; ~  o f t e n  erabi-aces many surround- 

i n g  s t a b e s  znd t l ie  r l i lk  noves consequent ly  i n  ' . n t e r s t e t e  

? r i e f l y ,  ''r, J u s t i c e  Xeed found this a v a l i d  e x e r c i s e  

of t h e  co~ iue rce  p a l e r .  "ii lk i s  a  h i g h l y  p c ; r i s h b l e  eo!modity, 

a f f  ec king t h e  :,uoiic h e a l t h .  S t a t e s  have re lgula ted fiany 

uniker i t s  j?olice pob:er l o c a l l y ,  Coagress can r e g u l a t e  nat io l i -  

 ally.^^ i , o t  o n l y  i s  t h i s  e v a l i u  e x e r c i s e  oi' 'cLe c a u e r c e  

power, out ii; a l s o  l'r,ils t u  ga r t ene  of a p r t i c u l a r  i n f i r i i i t f  

t h e r e f o r e  bound t o  have l z r  imre s p e c i f i c  i d e a s  i n  mind t han  

take v o t e s ,  mri he i s  L i d t e d  t o  c e r t a i n  ag r : l cu l tu r a i  pro-  

d u c t s ,  and aub 'ec t  t o  Gef i n i t i o n  of the  a r e a  iii  ~ h i c h  t h e y  

a r e  r e g u l e  Led, 111 f i n e ,  J u s t i c e  "-2eed co- e luded ,  t l i s r e  nTe 

very d e f i n i t e  ~ t a r ~ d a r d s  oi" a d i x i n i s t r a t i v e  procedure .  

;l,'hy 'tiieae p w c e d s r e s  a r e  no t  a i i s o ~ a t e  - . a s  liot s a t i s -  

8 . i ~  t o r i l y -  Gei:~onstrated by- the d i s s e l i t e r s .  It i s ,  honever,  



!.lore 'clan ev iden t  t h a t  the,( f e l t  ~ io ; t  s t r o n g l y  on cne sub- 

conceived ought t o  T i n u  adzquate  worw f o r  i t s  ex-pession. 

"noYf r 8 t l L ~ ~  than "no, because your con ten t ions  a r e  i n v a l i d  

'_if ,Jercila:zce Congress pozaesses  p a v e r  t o  
ix~a~q,t! clie ..ill, ousiness  t d i t r - i n  t h e  v a r i o u s  
s t a z e s ,  ~ t u t l ~ o r i t y  so  t o  d o  carinot be c s , & . t t ~ d  
t o  anoti ler .  A cu r sx : i  exairiination of t r ~ e  
s t c t u t e  si~o'iiis c l e a r l y  enough t u x  deslgr- to a l -  
low a s e c ~ e t a r y  t o  y r e a c r i b e  accord ing  t o  h i s  
own e r r a n t  w i l l  and then Lo execute .  This  i s  
n o t  govermicni, 13; laid but  by c a p r i c e .  :u21irnsey 
lia;: iiisp1,ice d e l i b e r a t e  ac t io r l  by chosen r ep re -  
s e n t a t i v e s  and b~come  r u l e s  02 ccnduct .  To us 
t h e  outcoi.ie seeh-s vicolly i n c m p a t i b l s  v i t h  t h e  
s y s t e e : ~  under v2lick- .*~e a r e  s u ~ ~ ~ o s e d  t o  l i v e  . " lo1  

[Tkle p a r t  of t41e dLsse:~t ciecltaring t i , e  i n a b i l i t y  of Ccn- 

g reus  t o  uea.1 w i t h  such problel :s  by means of tile comierce 

c l a u s e  c o n t a i n s  sone p i c tu re sque  exp re s s ions .  The "unregen- 

crated'? su rv ivo r  of t~ ,e  m, o r i t i e s  whicn p r o q t e d  tile s to rm 

arounu tlr~e Csur t  a smrt whi le  before ,  f e l t  t h s t  t h i s  b a s  riot  

a t  a l l  a r e g u l a t i o n  of Pni;erstaJce coimerce but of l o c a l  

flCongress pos se s se s  t ~ ~ e  poT~,ers de lega ted  
by tile C o n s t i t u t i o n  -- no o t h e r s .  ... ~ L e c h t e r  - 
P o u l t r y  Corp. v .  Uni teu .States . . .  - - n o t e w o ~ t h y  
because of xociersiity an6 rea f f i rn ia t io r ,  91' 
a n c i e n t  d o c t r i u e  -- s u f f i c i e n t l y  del r~onst ra tes  
t h e  ausenc; of Consress iona l  author i i ty  t o  onenage 
p r i v a t e  business a f f a i r s  under t h e  t r a n s p a r e n t  
g u i s e  of r e g u l a t i n g  i n t e r s - h t e  colmerce.  True,  
p roduc t ion  and distribution of n d l r  a r e  raost 



iiiil,ortar,t e n t e r p r i s e s ,  no t  easy  of wise  exe- 
c u t i o L ;  but  s o  i s  breeding t h e  cows, a u t h o r s  
of t h e  coimodi ty;  a l s o ,  sowing and r eap ing  
t h e  fodder  which Lnspires  t i ? e l ~ . ~ l 0 2  

I1 p l i c i t l y  t h e r e  i s  a  r e s ~ a t e i . ~ e n t  of t h e  ques t i on  pro- 

pounded i n  t h e  d$ssen t  on t h e  Heed imendment: V h e r e  i s  t h e  

b;103 And the-re i s  a l s o  t h e  i r ap l i ca t i on  Chat one t h i n g  l i m i t .  

n  c e s s a r i l y  l e a d s  t o  a n o t k r ,  though i t  i s  n o t  a s  f o r c e f u l l y  

s z a t e d  a s  i n  c a s e s  t o  be d i scussed  subsequent ly .  104 

i'aken togetr ier  w i t h  tile a i s s e n t  i n  t h e  nebb ia  ca se ,  105 

t;ilis seems t o  i l l u s t r a t e  ve ry  h e l l  a p o i n t  made throughout  

I ~ ~ u c h  of this  c m p t  e r e  According t o  ~ .x .  J u s t i c e  ~ ~ k i i e y n o l d s ,  

t h e n ,  t h e  s z a t e  p o l i c e  power cannot be extended t o  a regu la -  

t i o n  of ,!iilk p r i c e s  i n  t h e  s t a t e ' s  d o u e s t i c  f i e l d ,  and tLe  

f e t le ra l  coi-merce power cannot  r t g u l a t  e wle re  rriilk ~.ioves i n  

i n t e r s t a t e  corumrce. ixikio call r e g u l a t e  t n e s e  liiattbrs i f  a  de- 

p r e s s i o n  1aai;es r e g u l a t i o n  ixgera-r;iveC? The roacl t o  s a l v a t i o n  

iiiost probably  l e a d s  through Zlancnester: t h e  n a t u r a l  Forces  

02 t h e  uiarket p l ace .  I n  an econoriiy where t h e  p r i c e s  of i n -  

d u s t r i a l  goods a r e  s e t  i n  a  n fgh ly  i n t e g r a t e d  i~ l a rke t ,  and 

where tilt: Farriers a s  s e l l e r s  c o n s t i t u t e  such sma l l e r  conlpeti- 

t i v e  u n i t s ,  t h i s  might e a s i l y  l e e d  t o  one of two r e s u l t s .  

E i t h b r  tiic independent  d a i r y  farliiers a r e  ground ou t  of e x i s t -  

ence by a  p rocess  of S o c i a l  Darwinislr~, o r  e l s e  t hey  may 

102 .  Id. a t  582. 
103.  Note 69 supra .  
lo&. Labor i3oard C a ~ e s ,  301 lJ. 2 .  1, 47-48 (1937)  ; Labor 

Board v .  B a i n b l a t t ,  300 U. 5. 601, 610 (1939) .  
105.  luebbia v .  h e w  Po rk ,  291 U. 3.  502 (l934), s e e  CLzpter 1-J. 



c o l l e c t i v i z e  themselves ,  o r  be c o l l ~ c t i v i z e d ,  i n t o  some k ind  

of an a g r i c u l t u r a l  t r u s t .  The f i r s t  s o l u t i o n  i s  un th inkab le ,  

s i n c e  we a l l  need milk. The second a l t e r n a t i v e  would cer-  

t a i n l y  m e t  w i t r ~  sohie of tile seme o b i e c t i o n s ,  which L2. 

J u s t i c e  l~ic.~ieynolus found i n  so  inany c a s e s ,  lo6 only ,  i f  any- 

t i l i i lg,  iiiore so:  t h e  i n d i v i d u a l  iieiilbers of' such a  codb ina t ion  

would no t  be a b l e  t o  e n t e r  i n c o  any f r e e  c o n t ~ a c t s .  Thus, i n  

t h e  p r e s e n t  c a s e ,  though Lnt, cor l t rac t  i s  n o t  e l l t i r e l y  f r e e ,  

t h e r e  i s  a t  l e a s t  q u i t e  a degree  of d e t e r ~ ~ ~ i n a t i o n  a-uongst t h e  

p roducers  a s  to t i ie l e v e l  a t  wriicii t o  s e t  tile tei7~ds of s a l e s  

c o n t r a c t s ,  

ho  wonuer, tlieri, t n a t  t h e  argument of t h e  d i s s e n t e r s  i s  

s o  very  vague on t h e  s u b j e c t  of t ~ , e  i~npoterice 01' ~11e comlerce 

c l a u s e .  Ead tiieg u e c i s i v e l y  chaupioneci t n e  i dea  t h a t  t h e  

s t a t e  a lone  could  f u l l y  r e g u l a t e  t,ie inilk uusiness ,  t h e  d i s -  

s e n t s  i n  t h e  Uebbia and Borden ts  Co. v. Ten Eycli c a se s  would 

have looked soirzev~ht gauche i n  r e t r o s p e c t .  For i n  t h e s e  in -  

s t a n c e s  t h e  mino r i t y  he ld  t l a t  t h e  s t a t e  po l ice  LJower does 

riot extenu t o  t h e  f i x i n g  of u i l k  n r i c e s .  i i h i l e  t h i s  was no t  

done i n  t h e  hebb ia  case  on t h e  groun6. t h a t  such r e g u l a t i o n  

was i n v a l i d  because i t  u i r e c t l y  i n t e r f e r e d  w i t h  t n e  f e d e r a l  

power over i r l t e r s t a t e  cormerce,  h ~ r e  i s  n e v e r t n e l e s s  a  ce r -  

- 
106.  1.ebbia v ,  i i k w  Yori;, 291 cl. A. 562 (1934); dorden ls  Co. 

v. 'len 3yck,  247 TJ. 2 .  2 5 1  (19361 ; Baiy~iiont C r e a m r y  Co. 
v .  iiinnesota., 274 iJ. d, 1 (1927)  ; ~ g p a l a c i i i a n  Coals I n c .  
v .  Uni ted  j t a t e s ,  220 U.  3 ,  344 (14333 ; uut  ~ i s t ~ n g u i s h  
L i b e r t y  'darehouse Go. v.  m r l e y  i'. G. Co-op ASSO. ,  276 
7. d. ' 71  ( 1923) .  



t a i n  analogy t o  the  tenor  of Professor  C o r v ~ i n ~ s  following 

?'. . . t he  l a i s s e z  f a i r e  p r i n c i p l e  was ziven a 
f ~ r i ; u l a t i o n  i n  cans t i t u t i o L i a l  law which enabled 
t h e  C o u t  t o  work i t  both b~ays. !ken  a Atate i n  
professed exe rc i se  cf i - c s  reserved powers passe6 
a l a d 0 7  r e g u l a ~ i - s e  of 'uiisiness and  he Court 
Found i t  t o  iap inge  d i r e c t l y  on I n t e ~ s c a t e  busi- 
n e s s ,  t h e  law ];as pronounced void on the  ground 
of i n t e r f e r i n g  wi th  CongressT s 2ovzer over com- 
nicrce among t h e  S t a t e s .  Conversely, when C o n ~ r e u s  
i n  professed exerc ize  of i t s  power t o  r egu la te  
comierce ar.ion!r, tile a t a t e s ,  passed l e g i s l a t i o n  w1:ich 
impinged Laireczly upon c e r t a i n  processes  of busi- 
ness  v~hich the  Court held t o  be l o c a l ,  t he  a c t  was 
ixonounced voio a s  an i l i te r ference  zdi t l i  t he  r e -  
i 

served 17oviers of t-ie 3 t ~ i t e s .  And t he  t o z a l  r e s u l t  
of t h i s  ~ i n d  02' reasonir-g v!as t h e  apgearance of a  
no-man's land i n  wnich business i n t e r e s t s  organized 108 
on a  n a t f o n ~ l  s c a l e  a t  times escape a l l  regulat ion." '  

As t o  the  b r i e f  re ference  t o  the  ~ c h e c h t e r l ~ g c a s e ,  t h e  

Facts  seem t o  be r a t h e r  d i f f e r e n t .  12 n o t ,  t h e  minori ty  i n  

bhe 2ock Xoyal case su re ly  would have mentiorled e i t h e r  t h a t  

comierce had a l ready come t o  a  r e s t ,  as i t  d i d  i n  SLanhattan, 

before shipment of tile 2ovlll t o  drooklyr~,  or t ~ t  t h i s  e n t i r e  

s i t u a t i o n  only a f f e c t e u  t h e  s t rsam of i n t e r s t a z e  comuerce very 

i n a i ~ e c t l y ,  i . c; . , t i& ~ r g ~ m e n t s  i n  tr,e d i i e c n t e r  case.  

Perhaps the  iliost ~ l a u s i b l e  explanat ion of tlle minor i ty ' s  

s tand  can be  deduced f r o ~ x  the  following 1-nes,  quoted e a r l i e r .  

It was found t k a t  t n t s e  i s  an i f . .  . absence of Congressional 

107. I n  t h e  case of J u s t i c e  ZicRegnolcis t h i s  holds t r u e  of t h e  
' tax ing  pov~er r a t k c r  t s a n  the  po l i ce  power. 

108. Corwin, Cornrl:erce Power versus S t a t e s  d igrLts ,  152-153. 
I t a l i c s  i n  t h e  o r i g i n a l .  

109. dchtchter  Pou l t ry  Corporation v. United S t a t e s ,  295 U. 3 ,  
495 (1935).  Ifhe referellee 11,as made i n  the  context of t h e  
commerce c lause ,  and not while exal?lining t h e  p o s s i b i l i t y  of 
excessive delegat ion of power t o  t h e  Sec re ta r :~  of Agri- 
c u l t u r e .  



a u t h o r i t y  t o  manage p r i v a t e  bus ines s  a . f f a i r s  under t h e  t r a n s -  

p a r e n t  g u i s e  of r e g u l a t i n g  i n t e r s t a t e  coLmerce. 1t seerus 

p o s s i b l e  t o  Liagine  t h a t  t h e  d i s s e n t  r e s t s  ". ,. on t h e  un- 

a l lowable  asswaption t h a t  'comnercet i s  p r i i m r i l y  t r anspo r -  

t a t i o n .  As t h e  etyr,aology of' t n e  word r e v ~ a l s ,  i t  m a n s  p r i -  

1,:arily buyhig und s e l l i n g ,  t r a f  f i e ,  i n  b r i e f  . f g  
111 

This ,  

k e n ,  siioul6 be tile rmst  thoYoug;hgoing and r a d i c a l  a jp roach  t o  

t h e  p reven t ion  of a f e d e r a l  p o l i c e  p o t ~ e r .  Zudeea, a s  po in ted  

out  above, ur. j u s t i c e  deed s t a t e d  t h a z  t n e  f e d e r a l  govern- 

~ilenl; could r e g u l a t e  by xsieans of t-1.e cmmerce power what t h e  

s t a z e  couli; r e g u l a t e  by ineam of tLe p o l i c e  pov,er. This 

argurnent L z .  J u s ~ i c e  l i c d e y n o l ~ s  r ~ a i l  n e t  lieau-on i n  L inder  v. 

'United S t a t e s ,  112 a s  i'ar e s  t h e  t a x i n g  p o i ~ e r  u.as concerned:  

t r C o n ~ r e s s  cannot ,  under t h e  p r e t e x t  of execu t ing  de l ega t ed  

power, pa s s  laws for t i le accoi ,~plisnment of o b j e c t s  no t  en- 

t r u s t e d  t o  t h e  Fede ra l  G o ~ e r n r n e n t . . . . ~ ~  and r e se rved  t o  t h e  

s ta tes .113 But t h e n ,  a s  was po in ted  ou t  be fo re ,  a  c l e a r - c u t  

e spousa l  of t h a t  p o s i t i o n  i n  r e g a r d  t o  c o m e r c e  would founder 

on t h e  hard  r e a l i t y  of t h e  Kebbia d i s s e n t ,  

110.  United S t aces  v .  ~iocrr doya l  Co-oij,, 307 U. 5. 533, 582 
(1939)  

111. Corwin, l\ailip&t of t i le 5upre-le Cour t ,  31, I t a l i c s  i n  
t n e  o r i g i n a l ,  The s t a t e m n t  5.8s made i n  t h e  course  or a - - d i s c u s s i o n  of IIamner v. Uage~ iha r t ,  247 U. d. 251 (191;).  
It would be i n J c e r e s t i n  ?;o n o t e  t h t  S u s ~ i c e  ilcaeynolds d i d  
n o t  d i s s e n t  i n  V i r g i n i a  3a i lway  Co. v ,  Yystei.1 Yederat ion 
k ~ o ,  40, 300 Y. 3. 515 (19371, v,ere i t  n o t  for tile d i s s e n t  
i n  Wilson v ,  i+et, ,  2b.j U, S, 332  ( 1 9 1 7 ) .  

l i 2 .  2.00 U. A. 5 (19251, no t e  30 supra .  
1 1 3 ,  a t  17 .  G1'. a l s o  trie sai.~e p o s i t i o n  t aken  by L l r .  J u s t i c e  

~ U - & L J L T ~ ~ U ~  ill h i s  c l o s e l y  argued c ~ a  J o r i t y  op in ion  i n  C a r t e r  
Q .   carte^ Coal Co,, 298 U. 2 .  2jt (1936) .  



I n  c o n t r a s t ,  the two d i s s e n t s  wrj.i;Len 'by Llr. 3 u s t i c e  

~lc--',e,,molus i n  c a s e s  i i ~ v o l v i n z  t h e  1,. a t i o n a l  Lzbor d e l a t i o n s  

Board, tliougll e x z r a o r d i n a r i l y  i l l - t e _ . p e r e d ,  have :mch more 

subs t ance ,  tlrarl t h e  ca se s  ; u s t  discussec?;. C m g e s s  passed 

,he , ,agner Act '14 i n  o rde r  t o  e s t a b l i s h  a n a t i o n a l  l a b o r  r e -  

l a t i o n s  p o l i c y .  i iec t ion 8 af  t h e  l ic t  PorbaGe t n e  erzployers 

t o  engage i n  " u n f a i r  l a b o r  p ~ a c t L c e s . "  S e c t i o n  7, which i s  

b a s i c a l l y  s e c t i o n  7a of t a e  I . n t i o i ~ a 1  I n d u s t r i a l  3ecvvery 

i ic t  ,115 guarailteed t o  l a b o r i n g  !lien t h e  r i g h t  t o  ba rga in  co l -  

l e c t i v e l y  f o r  t ~ i e i r  c o n t r a c t s ,  u s ing  t.. e  union of t h e i r  

cl!oice, and i t  fo rbade  the e~l-ployers  t o  a i s c l a r g e  l a b o r e r s  

o r  d i s c r i i n ina t  e  a g a i n s t  tilei11 because xf' union a f f i l i a t i o n .  

I 'his a ; ) ,~ l i i ;d ,  o i  c o u s e ,  on ly  t o  f i r i l s  o p e r a t i n g  i r i  i n t e r -  

s? ;a te  coaunerce. A11 t i ~ i n e , s  cons iuered ,  t h e  Act v4as q u b e  

plu%'alis$ic, i n  t r i a t  it diii  r ~ o t  s e t  down any spec i i ' i eu  con- 

d i t i o i l s ,  such a s  i~r iges  o r  hou-*s, t o  be iricor orateCi ill l a b o r  

c o n t ~ a c t s .  :I;hat i t  d i G  tias t o  soel; doam canom t ~ n i c h  p r i v a t e  

p a r c i e s  h:--d t o  observe i n  s e t t i n g  up t k e  c,ncLitions of t h e i r  

c o n t r a c t ,  Thus a f ence  tias b u i l t  around a  i ~ i d e  a r e a  i n  I V L L ~ C L  

p r i v a t e  f o r c e s  could o - o e r ~ t e .  I n  view of t;llis, one would ex- 

p e c t  tiitit I i r  . 3 u s t i c e  l~icHeynolcls vioul-d slkovl sollie syrnpathy 

toiiards t h e  Act .  J u t  t A s  j u s t  -\,as noL so .  

I n  exaininirig t h e s e  c a s e s ,  two i n t e r r e l a t e d  quest io i is  

a r i s e ,  f i r s t ;  of a l l ,  ~ v h e t h ~ r  ti16 f e d e r a l  a m ,  by means of t h e  



courlierce p o ~ e r ,  cou ld  r6acil  i n t o  an  i n d u s t r i a l  p l a n t ,  and,  

second ly ,  i f  s o ,  did t h e  l t ibor  r e l a t i o n s  i n  t h e s e  p l a n t s  d i -  

r e c t l y  a f f e c t  i n t e r s  ~,ai;e colrmerce? 

i.!r. 5 u s c i c e  :Jicriegnolcis :>as d i r e c t l y  invc lved  i n  two en- 

c o u n t e r s  wizh t h e  ~ c t .  L'he i ' irst 2;rctuQ ol' t1,ree c a s e s  

l h b o r  t r o u b l e  took ! i l C  ce only  a t  i 6s i i l i qu i2pa  p l a n t .  Tlie 

?.?ruehaaP T ~ a l l e r '  Co. , though it  e,ll;loyed oa ly  n i n e  hunc,r.ea 

l ~ b o r e r s  i n  i t s  D e t r o i t  p l a n t ,  sJas t i le 1 5 r g e s t  s iny;le  pro-  

ducer  of aut:iriooile t r a i l e r s  i n  t h e  Vni ted  S t a ~ e , .  Cjn t h e  

o t h e r  hanC, t ~ z e  F.-ied~..an-' a r r v  T"ar :3 Ciotii-ir;? Co, , tilough it 

% + dicl epiploy 500 p? r scns  i i i  i t s  ? k n t  i n  , i l C ! ~  idicc, J i : ?g in ia ,  

prouuced orlly a ~ a u t  Ljne-ixif  of one -p7r cent  3f a l l  t h e  laen's 
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por t ion  of t h e i r  f i n i s h e d  products ou t  of s t a t e .  

The f a c t s  i n  t h e  F a i n b l a t t  case a r e  a  l i t t l e  more oom- 

p l i ca ted .  nThis p e t i t i o n  r a i s e s  t h e  quest ion whether t h e  

Nat ional  Labor Rela t ions  Act i s  appl icable  t o  employers, n o t  

themselves engaged i n  i n t e r s t a t e  commerce, who a r e  engaged i n  

a  r e l a t i v e l y  small business  of processing m a t e r i a l s  which a r e  

t r ansmi t t ed  t o  them by t h e  owners through t h e  channels of in -  

t e r s t a t e  commerce and which a f t e r  processing a r e  d i s t r i b u t e d  

through those  channels, explained J u s t i c e  Stone f o r  t h e  

majori ty .  F a i n b l a t t  operated a  "contract  shopw i n  Mew J e r s e y ,  

i . e . ,  he was under con t rac t  t o  Lee Sportswear, a garment house 

i n  New York, r ece iv ing  Lee's f a b r i c s ,  process in  them i n t o  

f i n i s h e d  a r t i c l e s  of appare l ,  with t h e  a i d  of between s i x t y  

and two hundred workers, whioh products were shipped back t o  

Lee9s  i n  New York. I n  a d d i t i o n  t o  t h i s ,  t h e  shipments of raw 

m a t e r i a l s  were no t  reoeived i n  New b r a e y ,  by F a i n b l a t t  h i m -  

s e l f ,  but by one of Lee's r e p r e s e n t a t i v e s  on t h e  New J e r s e y  

premises. There was then  no wcommerce* i n  t h e  sense of buying 

and s e l l i n g :  nothing r e a l l y  changed hands. 

The Lei tmotif  of M r .  J u s t i c e  McXeynoldsT d i s s e n t s  was 

t h a t  manufacturing i s  a  l o c a l  mat ter  and the re fo re  t h e  f e d e r a l  

government could n o t  i n t e r f e r e  wi th  it. Yet,  t h e  New Deal was 

anxious t o  he lp  t h e  unions i n  t h e i r  o rgan iza t iona l  d r ives .  

Many s t a t e s  had a government and a publ ic  opinion h o s t i l e  t o  

t r a d e  unions, and i n  s i t u a t i o n s  l i k e  these ,  t h e r e  i s  a  chance 



Lhat i n u u s t r i e s  could inove i n t o  ~ u r i s d i c - L i o n s  v f r i e n d l y l i  t o  

o ld - f z sh io  e d  e n t r e p a e n e u r s  , 1eev-i-ng t h e  wor!:ers i !~  t h e  

s t a t e s  \:h: r e  t , e y  aye  i.lell-or::anieed w i thou t  e o r k .  I n  o rde r  

t o  p e v e i i t  such d i s l o c a t i o n  and much 1 3 r i e f  t o  t h e  vdo!:,rers, 

f r i e n d l y  t o  t h e  l\lr;ili Dea l ,  an a t t e , . p t  x-as m a e  t o  develop a  

n a t L o n a l  p o l i c y  on tiie s u b . : e c ~ .  Phe t o o l ,  \ , i t h  which tile ob- 

c ~ a c t i o n  t o  t i le  re ; :dz t ion  of t i le l o c a l  zitt;? of p roduc t ion  

was overCo.de, was irle ccimerce po1:er. Tire i; ,oory adopted by 

t h e  governmen5 h a s  t l a t  a work stop.page, due t o  l a b o r  u n r e s t  

coulci t o  ;;oiAe exteiii; c i r y  up t h e  s t r e m  of i n - c e r s t a t e  cormerce,  

i f  t h e  in i lus t ry  t a s  ae2endenl; on ~ n t e r s ~ a t e  cormerce f o r  i t s  

raw -mteer ia l s  o r  f o r  t i l e  G i s 9 o s i t i o n  of i t s  f i n i s r ~ e d  produces.  

The p;avsrnneiit7s ~ l c o r y  v.a, auopted b- t h e  r ~ l a ~ o r i t y  of 

t i le  C c ~ w t .  l jaslng hi insel f ,  among o t n a s  , on Chief 2- u s t i c e  

S a F t 7 s  op in ion  i n  Atafford  v. ' , /a l lace ,  '19 t h e  Chief J u s t i c e  

found t r ~ a t  defendant  m n u f a c t u r e r s  ope ra t ed ,  a s  i t  were ,  

gorges  t h r  ugh WJ i c h  passed t i ie  strearii of interstate com:erce, 

a m  t b t ,  s i n c e  Congress ims tLe  pov.er t o  s e e  t o  i t  t h a t  t i le  

a t r e a r n  of com~lerce ri1o.c~~ ~ n i n t e ; ~ r u p t e d l y ,  i t  c e r t a i n l y  h a s  t h e  

power t o  s e e  t o  t:ie e l i m i n a t i o n  of f r i c t i o n s  i n  l a b o r  r e l a -  

t i o n s ,  wi7-ich, if s e r i o u s  -- f o r  i n s t a n c e ,  prolonged s t r i k e s  

o r  1ocl;outs -- could very  e l l  uar.1 up the f low of i n t e r s t a t e  

119.  258 K. d. 445 (1522) .  AS  as p o i n t e t  o u t ,  n o t e  43 s u p r a ,  
3 us txce  iw3eynolcls :!as the l o n e  d i s s e n t e r .  



'This chain of reasoning contained s e v e r a l  wealc l i n k s ,  

aceorcling t o  l a .  3 ushice ~ ~ ~ c ~ i e y n o l u s ,  who on t ~ i s  occasion 

wrote a  d i s s e n t  wl-ich uoes not  leave  t u e  r e a d e r  i n  a1:y r e a l  

quandary a s  t o  i t s  reasoning.  E'ollosving l a r g e l y  t n e  s i c k  

cLdck:;en case  i20 arm tile bituminous coa l  c a s e ,  12' he declared 

t h a t  Congress had no r i g h t  t o  t i n k e r  w i t h  l o c a l  condi t ions  

unless  they  d i r e c t l y  ai;b aliaost c e r t a i n l y  i n t e r f e r e d  wi th  i n -  

t e r s t a t e  comiierce. 122 % r e ,  t h e  r e l a t i o n  was reclote: 

' i ~ ~ l y  e f f e c t  on i n t e r s t a t e  comicrce by t h e  
discliarge [because r-,f union a c t i v i t y 1  of enigloyees 
shown here ,  W O U I G  be i n d i r e c t  and r e m t e  i n  t h e  
h ighes t  aegree.  . . , ?he i m ~ l ~ d i a t e  e f f e c t  i n  t h e  
f a c t o r y  may be t o  c r e a t e  d i scon ten t  among a l l  
tilose e~iyloyed and a  s t r i k e  iliay f ~ l l o w ,  tv'~ i c h ,  i n  
t u r n ,  nay r e s i i l t  i n  :eiiucing i~ roouc t ion ,  whicll 
u l t i nmte ly  m y  reciuce t h e  v o l m e  of qooas rioving 
i n  i n t e r s t a t e  comierce. By tiiis cimin of i n d i -  
Tecc and p rogres s ive ly  ~~ei i io te  ~ v e r l t s  -fie f i n a l l y  
redch the e v i l  ~ i i t i l  w i c : ~  i t  i s  s a i d  t h e  l e g i s -  
l s t i o r l  under cons iuera t ion  unc re r t a~es  t o  d e a l .  
n Illore re~,-or;e and i i i a i r e c t  i n t e r f e r e n c e  t v i t r l  i n -  
t e r s t a t e  comierce or a  riioi6e d e f ~ n i t e  invas ion  of 
tile  overs ~?everved t o  t;m s t a ~ e s  i s  d i f f i c u l t ,  
i f  not  i ~ i p o s s i b l e ,  t J iniagine . 1 2 5  

I n  i ' a c t ,  J us-cice i^,c;ieynoliis F e l t  t h a t  i f  the  f e d e r a l  

deeded t o  be relaced t o  in te rsuaze  corumrce, providing ti:e -1eve 

r e s o u c e f u l  Congresses. 'Thus + t ~ l l i o s t  aiiyti.ing -- ~ . ~ a ~ r i ~ g e  , 

120,  ~ c n e c h t =  P o u l t r y  Corporetion v .  United A ~ a t e s ,  29.5 
- r  rr 

b. 3 .  495 m 3 5 1 .  
121. Certei? v .  Car te r  Coal C O . ,  25 U. 3 .  ~ j . j  ( 1936) .  
1 2 2 .  Labor doard C ~ s e s ,  301 U. A .  1, 94-96 (1-937). 
123,  Id. a t  96-97, _'his ~ ~ i g h ~  be coinpared t o  t h e  d isse i i t  i n  

- I & - ~ e g r o  ~ l l i n n c e  v. G r o c e ~ l ~  Co., 303 2 .  ,3. 252 (1933) 
1vhei.e 3 usd;ice :!ci:eynoius d i d  not; s e e  a s u b s t a n t i a l  r e l a -  
t i o n  between r a c i a l  iiiscririiina-tion and l abor  p ~ a c e .  3ee 
Chapter 'V. 

124. Id. a t  99. 



v i t i ; i n  t h e  yealra EIF conjectl jre,  tvhose boundaries i n  t m n  a re  

t o  soi.ie degree s e t  by t h e  s o e c u l a t o r t s  ; ' e r t i l i t y  of iimqina- 

t i o n .  And it i s  n3t  sllidays Lasy t o  Letem:line wilere such f e r -  

t i l i t y  of iriaginatioAi shades off I n t o  tlAe reduc-tio a d  a bsur- 

i i ,~gin: i ry h o r r i b l o s  . liere a r e  sorlle or' the uire p o s s i b i l i t i e s ,  

'?If a m.n r a i s e s  c a t t l e  auu r e g d k r i j  ue- 
l . ~ v ~ ? s  t r ~ e ~ ~  GO a c a 2 ~ i . x  f o r  i n c e r s t a t ~  snip- 
~,lefit,  lday Congress ~ g e s c ~ ~ i  oe tile ccrLdi t i o n s  
uniler ~dliich tie icy 6iiiL~loy or uisc!,urge i l e l ~ e r s  
on tile -.ancricZ i'he prroaucts of a lriine p e s s  
daily iiit o -.n c e r s t a t e  co -mace  , m n y  th ings  a r e  
bl+ou,r,lit t o  i t  f r o ~ ,  o t i ~ e r  s t c t e s .  &.re the owners 
aiid tant r,~inerrs wituii l  tkie dower of' Congress i n  
r e spec t  of tile iiiinurst termre anu ~ i s c i i a r g e ?  
iliay a i i l i ? i  owner ue prohio i ted  f r o u  closirlg h i s  
fkc tory  or a i scont inuing  h i s  business  because so 
t o  do would s top  tile flow of i,7roducJcs t o  and 
from his plant  i n  -i ir ;erstate comierce? :lay eu- 
ployees i n  a Factory be r e s t r a i n e d  from q u i t t i n g  
work i n  a body because t h i s  w i l l  cl0:;e the  fac-  
t o r ~  m d  t,lereay s top  t h e  flosnl of comnerce? ::ay 
arson i n  a  f a c t o r y  be made a Federal  oLfense 
whenever t h i s  ~ ~ o u l d  i n t e r f e r e  with such flow? 
If t he  businbss cannot continue t . i t h  the  e x i s t -  
ing  wave seal-e, ;lay Congress coiumnd a reduct ion? 
I f  ti!@ r u l i n g  of the Court jus t  announced i s  ad- 
hered t o  these  quest5oils suogest sollle of t h e  
grobleios c e r t a i n  t o  a r i s e  ."f25 

This i s  a  r a t h e r  de tern l in is t ic  view of circumstances. 

A t  any r a t e  the  very f i r s t  sentence of t h e  above quots t ion  
. , r a i s e s  soniie ques t ions ,  i n  view of -Lne testimony .$ven by :m. 



l.axlren LIadden, a t  the  t i ue  Chairinan of t h e  Labor ;-relations 

Moarcl, aefore t h ~  bench of t h e  3 u p - e ~  Court: 

4 f1 .2 ,  3 u s t i c e  , > ~ t m r l a n i ~  '30 Far a s  t h e  
c a t t l e  a r e  conc~i 'r~led,  1 1 0 ~  f a r  coulc you go? 
You s a y  t h a t  i t  i s  an analogous s i t m t i o ~ ~ ?  

vkr .  Susc ice  J u t h a l a n d .  Taking i t  bacir, 
For inszance,  t o  the  h a d e r ;  suppose t h e  herders  
r a i s i n g  c a t t l e  o ~ g a n i ~ e d  a union. Could Con- 
g r e s s  r e g u l a t e  t h a t ? '  

qfik. 1,iaddeii. '1 should say n o t ,  Your 
Honor. "'l2b 

- ,here  LbS i z .  J u s t i c e  ikReynolds a t  the  time? ?!ot only 

did these  explanat ions f a i l  t o  s ink  i n  on t h i s  occasion, 12'7 

but two years  l a t e r  he pe r s i s t ed  i n  h i s  view: 

TIIianiFestly if? such a t tenuated  reasoning [the posi-  
t i o n  of tile seven x a j o r i t y  ~ u s t i c e s ]  . . . s.ull"ices,  
Congress m y  r e g u l a t e  wages, hous,  out . u t ,  p r i c e s ,  
e t c . ,  nhenever any product of e ~ p l o y e d  labor  i s  in- 
tended t o  pass ueyond s t a c e  l i n e s  -- -- poss ib ly  i f  
consumed next door, YroGucers of pota toes  i n  Ilaine, 
peanuts i n  Virginia,  c o t ~ o n  i n  Georgia, milierals i n  
C o l o ~ a d o ,  wkeat i n  Gakota, oranges i n  Ca l i fo rn ia ,  
and thousands of s n a l l  l o c a l  e n t e r p r i s e s  becose sub- 
j e c t  t o  n a t i o n a l  u i r e o t i o ~ l  .through a  doara."ld8 

i ' r ,  J u s t i c e  2!Lc2eynolds d i d  noc content himself v v i  th 

po in t ing  out t i i a t  i n  general  t h e r e  does not seem t o  be a  very 

c lose  r e l a t i o n s h i 2  betwetn manufacturing and comerce .  Fe 

a l s o  s t r e s sed  the very l i a i t e d  e f f e c t  vvliicli a work stoppage 

would, i n  many cases ,  have on the  s t ream of i n t e r s t a t e  

126. 301 U* 3 .  744, 747 (1937) 
127.*71nabi l i ty  t o  l i s t e n  i s  a  t e r r i b l e  defec t  . l r  3 .  C. 

i.IcHeynolus t o  3. 11. House, Jeptember 21, 1933, i n  t h e  House 
Col lec t ion  a t  Yale Universi ty .  

1 2 8 .  Lsbor doard v. F a i n b l n t t ,  306 U. d .  601, 610 (1933) .  



coi,liilWce* Eis argument Teas no t  j u s t  based on t h e  q u e s t i o n  of 

povver but  on .the ques t i on  of volume. For t h a t  purpose he 

s t r e s s e d  t h e  circiui~s-Lances surrounding t h e  Friedman-Eenry- 

Llarks C lo th ing  Co. laost,  i n  h i s  ; j o i n t d i s s e n t  i n  .the o r i g i n a l  

t h r e e  c a s e s .  I n  t h e  F a i n b l a t t  case  only a s :ml l  concern .cdas 

involveCi. '&us, he f e l t :  

tW t h e  p l a n t  p r e s e n t l y  e q l o y e d  only  one 
v,oiaan ~dho s t i t c i l e d  oile skirt durirlg each week 
which t h e  owner ~ a g u l a r l y  accepted and s e n t  t o  
a n o t h e r  s t a t e ,  Con~-pessional  poiier would extenu 
t o  t n e  e n t e r p r i s e  accord ing  t o  t h e  l o g i c  of t n e  
Cour t ' s  opinion.fl129 

This o b J e c t i o n  h t d  been m t  b; J u s t i c e  Stone f o r  t h e  

m a j o r i t y .  Congress could have,  he d e c l a r e d ,  e x e i ~ p t e d  s a d 1  

bus ines s  froix t h e  p o v i s i o n s  of t h e  Act ,  a s  a  f i a t t e r  of p o l i c y ,  

'The Court ,  however, he f e l t ,  r e cogn izes  t h a t  c o n g r e s s i o ~ a l  

po1:ier over i n t e r s t a t e  cormerce i s  a plenamy power an6 th2. t  i t  

t h e r e f o r e  extends  t o  a l l  ~novei~ients: t h e  volume or  cormerce 

i s  of no concern t o  t h e  Court .  130 It would be hard  t o  deny 

tiia t i i r .  3 us3 ice  &one used a fa- b e t t e r  argument, because i f  

1 , ~ .  3 u s c i c e  bici<eynoldsl view vrere ta p ~ e v a i l  t \ e  could  r each  a 

p o i n t  where Llze , 3 ~ p r e l , ~ e  Court would evolve  a r u l e  of r ea son  

based upon volume of coiiuiic5rce i n  these  ina-bt'ters. It t ne reby  

would a r r o ~ a t e  t o  i t s e l f  policy-dettr1, l ining functrio-s viliich 

are thougilt  t o  uelong .t;o Congress. J u s ~ i c e  :!cieynolds and t h e  



o t k e r  anti-Nevi 3 e a l  2 u-s-cices cons t a r l t l y  :aG s t r e n u o u s l y  op- 

1 3 1  2osed t h e  d e l e g a t i o n  of l e g i s l a t i v e  ;oxtier t o  t h e  e x e c u t i v e .  

If i t  i s  bad t o  v i o l a t e  210ntesquieu1s t each ings  by a l lowing  

de1e::ation of l e g i s l a  t i v e  poQ!er t o  t h e  execu t ive ,  i t  should 

be e l -ua l ly  n e f a r i o u s  f o r  t i ie  C o w t  t o  o o t a i n  such power. 

.3ut a s i d e  f r o c  t h e  eve r  i a c ~ e a s i n g  sweep of Fede ra l  

povver, ilk, 3"u;;i;ice i.icdeynolcis founnd t h a t  t h e  2 o s i t i o n  of t h e  

ing t o  "uzteZ a b s u r d i t y  1 4 3  3 and ?/i,i,lck!. IIEI s been w a u t i l o r i t a t i v e l y  

Te j  e c t e d ,  j 7  
134 e n t z i l s d  the c o ~ ~ ~ e l a t i v e  d a ~ i g e r  of d r a s t i c  l o s s  

of .,sower by tine s t a t e s .  Th is  i s  merely what any s e l f - r e s p e c t -  

tais  ].as of s p e c i a l  concern,  becau.de i t  brought us q d t e  a 

step c l o s e r  t o  lia t ione.1  d i s a s t e r ,  e s p e c i a l l y  s i n c e ,  accoru ing  

t o  h i ~ : ~ ,  t h e r e  seemed t o  be a r ia levolent  giaand ues ign mi ie r -  

l y i n g  i t  a l l :  

tf'l'he ~ ~ r e s e r i t  d e c i s i o n  an(1 the re~ksonii lg of-  
f e r e d  t o  sul2gort i t  w i l l  i r l ~ v i t a b l y  i n t e n s i f y  
bewilclerir,ent. i'ne r e s u l t i n g  cur ta i i ; :ant  of t h e  
independence r e se rved  t o  t h e  s t a ~ e s  and t h e  t r e -  
rnendous enlnrge~tient  of Pccieral power denote  t h e  
s e r i o u s  iirlpairriient oi' t h e  v e r j  f  o rnua t ion  of our 
f e d e r a t e d  systern. ierhap;;  t i le cilange of d i r e c t i o n ,  
uo l onge r  capab le  of c o n c e a l m e ~ ~ z ,  w i l l  l i v e  
~ o t e n c y  t o  the  e f f o r t s  of t h o s e  :t&io aplJareiltly Lope 
t o  enu a s y  s t e d  of _;overn;,icnt f  ounu inllosi;ii;a ~ l e  t o  
t h e i r  u l t i i m t e  d e s i g a s . " l ~ 5  

- 
131.  Panaina xcfFning Go. v. ~ i y a n ,  2 5 3  6. a. 3 c c ( 1 9 3 5 f ;  

~ c ~ c c l i ~ e r  i - " ~ u l t r y  Cor_)ora.tion v .  Urlited a t e  t e s ,  295 U. 3 .  

445 (1935) ;  h r t o r  v .  C:drter Coal  Go., 2id U, 3 .  238  (1936) .  
1 3 % .  Labor d o a r d  v ,  P a i n b l a t t ,  300 U .  S .  001, 610 (1936) .  
133.  I b i d ,  - 
1311.. l b l d .  
13.5. &. at 614. 



' '02 course ,  no such r e sk i ? ;  was i n t e ~ ~ u e d  by 
t hose  tiiilo frsln~ed t i le  Cons t i -~u t io r i ,  I f  tlie pos- 
s i b i l i t y  of t; As ked been dec la red  the Cons t i t u -  
t i o n  could 1103 iiave been adopted.  do const?u.ad, 
t h e  L,oT::er t o  r e g u l s t e  ~ , . n t e r s t a t e  coimerce bring3 
w i t d n  chz a , l b i t  of ~ ' e d e r a l  c c n t r o l  r~iosc i f  n o t  
all a c t i v i t i e s ;  of the I t a t i on ;  sub , ec t s  stat= t o  
Zr1e s : i l l  of Con( r e s s  o e r d  c s  d i s r u p t i o n  of 97r?7g - om f e d e r a t e d  sys te i l .  

'L'here a r e  i n  t h e s e  d i s s e n t s  two a s p e c t s  s t r e s s e d  by I ' r .  

S u s t i c e  ~ . cdeyno lds  ~11~icl1.  have been v ind i ca t ed  t o  a  v e r y  l a r g e  

u e q e e  by subseauen-c occur rences .  F i r s t  of all, he ::as very  

c r i  t i c a l  of t h e  :)rocedrures f o l l o v ~ e d  'ay t h e  i l  o t i o n a l  Labor ,-ie- 
a- l a t i o n s  doard.  l n  t i s  r e s p e c t  he sounded a  c l a r i o n  c a l l ,  i n  

tizet t L a t  agency liaa always been tlle c e n t e r  of e g r e a t  d e a l  

of  c r i t i c i s - ~ 1 ,  l e s s  on t ~ , e  p a r t  of 1 f b o r  tLmi on t h e  p a r t  of 

k t  t m t  e a r l y  u a t s  ixe founcl t h t  tile Lear ings  h e l d  I t e r e  

by a11d l a r g e  I ? .  . . unfe t te red  by r u l e s  of ev idence , .  . . +, 1 3  7 ' e  

ei ' l 'ects  of' s t r i k e s  hna 'bile s a l e  of p roduc ts  anu s i m i l a r  11;at- 

t z r s .13 '  A t  t h e  s a ~ i e  t ime t h e r e  were g l a r i n g  omiss ions ,  such 

a s  t h e  s i z e  of union i ,~e~, :bersLl i~~,  tile a t t i t u d e  towards unioni- 

zation, anu -ti;r: ?;errls of er,~sjloprnent. Ti? g e n e r a l ,  he  tllou,r_ilt 

t h a t  t h e  e n t i r e  nrocedure  was r a t h e r  one-sided. 139 

It ought t o  be re,.ielubered t h a t  dur ing  t h e  e a r l y  Iiew S e a l  

-- 
1 3 0 .  Id. a t  610. 
137.  Eabor Board Cases, 301 U. ,5, 1, y l  ( 1 5 3 7 ) .  
136.  I d .  a t  91-92, 
1.39. 3. a t  92.  



t h e r e  took p lace  not only a g r e a t  ex;pansion of the i a d e r a l  

apparatus ,  but a l s o  a spesdy one. Tn such c i y c w ~ s t a n c e s  one 

i n e v i t z u l y  obta ins  an i n s u f f i c i e n t  number of wel l - t ra ined  and 

r e l i a b l e  el~112loyees. This i s  e spec ia l ly  t r u e  dur ins  a  deyres- 

s i o n  Wen persons flow i n t c  new employment i n  order  t o  g e t  a 

J O D ,  any job, v~heth9r they  e y e  p e r f e c t l y  f i t t e d  f o r  it o r  n o t .  

Ire a l m  mow today, ~ ~ i t h  the benef i t  of h i n d s i s h t ,  t h a t  t h e  

CoA:lii~uists took advantake of t h e  f l d i d  s i t u a t i o n  i n  order t o  

iiudcile up a f f a i r s  wi tn  the  in te l l t ion  of e x ~ a n d i n g  the  Xreril- 

l i n t s  t a c t i c a l  hold on t h e  &mrican l abor  r e l a t i o n s  s i t u a t i o n .  

Thus, we had, i n  a h a i t i o n  t o  t h e  usual  c l ~ i l d h o o ~  u iseases  of 

a  degression-born agency, tne  d e i i b t r a t e  al;teiAlpt on t he  p a r t  

of Conu,lunists i n  t h e  l abor  xovei.ient tc; t a . k  aavantage of i ~ r o -  

ceedings before t!le Boara, l k o  

The 0 th  r iriiportan-i; cons t ruc t ive  c r i t i c i s ~ ~ l  made by 

S u s t i c e  i1c~3eynolds s e e m  t o  contain some shrewd and i n c i s i v e  

l o g i c ,  ide pointed out so:ae of t h e  inherent  c o n t ~ a d i c t i o n s  i n  

t h e  I ~ ~ t ,  s o ~ l e  oi' t?,_ich apl l y  t o  much refor r~i  l e g i s l a t i o n  i n  

genera l ,  f o r  r e f o r ~ l e r s ,  toget1,er wi th  t h e  r e s t  of humanity, 

o f t e n  F a i l  t o  consider a l l  aspec ts  of an i s sue .  Thus, i f  

Congress was so anxious t o  preserve t h e  f s e e  flow of i n t e r -  

s t a t e  commerce, w i l l  i t  provide by l e g i s l a t i o n  f o r  t h e  s t r i k e -  

breaking business,  should some s t r i k e s  b o t t l e  up coiuderce, he 

asked'? 14' I n  one form or  another ,  t h i s  spec te r  cane back t o  

140. Fred A ,  Uar t leg ,  S T . ,  Our Jjevv ldational Labor Pol icy  
(New York, 19481, 136-137. 

141. Labor doard Cases, 301 [J. 5. 1, 98 (1937) .  



haunt i n  t h e  days of d iscuss ions  surrounding the  Taft-Hartley 

ndmen t lb2 and i t s  interidea repea l .  The e n t i r e  m t t e r  of 

tile s t r i k e  leads  t o  soue i i iportznt  con t rau ic t ions ,  i f  one 

l o o m  a t  both t h e  l-ict and az  what i s  s a i a  by i t s  well-wishers 

everywhere. Tnus 2 us   ice ;iciieynolcis explained: 

fT$ec Lion i3 or t h e  Lauor ~ c t  provides- TL<otlling 
i n  t l i i 3  i i~ t  s h a l l  be construed so a s  t o  i n t e r f e r e  
wi th  or ifiigt;de or G iriliuisn i n  any I ~ a y  the  r i g h t  t o  
s t r i i r e .  ' m d  yet  i t  is  ru led  t h a t  t o  discharge an 
unigloyee i n  a  f a c t o r y  oecause he i s  a  hie-iber of a 
1 bor organiza t ion  (auy k i n d )  lnay c r e a t e  d iscontent  
which may lead  t o  a s t r i k e  and t h i s  may cause a 
block i n  t h e  'stream of commerce ; ' consequently the  
d i s c m r g e  hm~i be inhibi teci .  Thus t h e  a c t  e x e ~ ~ @ s  
from i t s  a:ibit t h e  very e v i l  which counsel i n s i s t  
may r e s u l t  froiil. d i scontent  caused by a  disci-arge of 
an a s s o c i a t i o n  meiiber, b t permits coercion of a 
non-nember t o  join one." f43 

This i s  an argument w2:ich has yepeatedly been made 

aga ins t  t h e  closed shop. It may- not be t o o  e x t r e ~ i e  t o  say 

t h a t  i t  has never been answered wi th  e n t i r e l y  s a t i s f a c t o r y  

l o g i c .  

'l:v'ith a l l  these  po in t s  about t h e  increase  i n  f e d e r a l  pow- 

e r  anci trie corresponGing dec l ine  i n  s t a t e  gower m d e ,  t h e r e  i s  

one adui t io i ia l  very ibiportant anz le  t o  consider .  Perhaps i t  

could be even asse r t ed  t h a t  i t  -. a s  'the p i t h  of t h e  rmt te r  on 

which these  o ther  argunents were predicated:  t h e  freedom t o  

conuuct one's business  without any l e t  or h ~ n u r a u c e .  2he 

statement n6s a f a i d l i a r  r ing:  144 

142,  61 d t a t .  136 (1947). 
143. Labor aoard Cases, 3b1U,  3 .  1, 100 (1937) .  
l4L. dee t h e  d iscuss ion  i n  Chapter IV. 



l*Tfie rigli.t; t o  c o n t r a c t  i s  fundamental  and 
i i i c ludes  t a e  p r i v i l  _ge o r  : ' se lect ing $~;ose w i t h  
viii;o;!l one i s  w i l l i n g  t o  assume c o n t r a c t u a l  r e l a -  
t i o n s .  This r i g h t  i s  unduly a b ~ i d g e d  b y  t i ie  
a c t  now upheld. A g r i v r ~ e  owner i s  a e g i v e d  of 
potjei? t o  raanage n i s  own proper ty  by f r e e l y  se-  
l e c t i n g  t hose  t o  I V ~ ~ O Y , ~  h i s  !rmiufa c t u r i n g  opera- 
t i o n s  a r e  t o  be e n t r u s t e d .  -ide thj-nh t h l s  can- 
n o t  l a w f u l l y  be done i n  c i rcumstances  l i k e  t hose  
h e r e  d i s c l o s e d  .~ '145 

3 e f l e c t i n ~ :  u7 on t i  e  Court  v 1  i c h  passed upon t h e  -;'an,ner 

A c t  end  ulion so irlcny of' t_,e b i t t e r l y  con te s t ed  m a s u r e s  of 

t n e  f i r s t  lioo,.;evelt a a , l ~ i n i s t ~ . . a t i a ,  it i ~ x m d i a t e l y  c m e s  t o  

A L I ~  t l l? t  the  only  :xmber of t,.is Court a l i v e  today  i s  ex- 

3 & ~ ; ~ L c e  d o b t r t s .  i t  i s  .'ortlunate ~ n a t  i n  the course  of t. e 

C l i v e r  , ;e i ldel l  l-Zol~ws Lec tu re s  u e l i v e r e d  a t  liarvarci i n  19.51, 

L e  aid g ive  h i s  e v a l u a t i o n  a m n g  ot!,ers, on c_,e outcorle of 

t i ie  .I'i:;llt over t h e  ei.iei.gence of a  T e J e r a l  poli-ce :,o1,,er. I t  

i s  e s p e c i a l l y  F o r t ~ m a t e  f ~ o r  u-s t,,at It i . a s  C x ~ e d  J . Aoberts  VYUO 

unaertook t h i s  t a s k ,  because he J L ~ G  no t  been a p r o t a g o n i s t  f o r  

e i t h e r  s i a e .  I n  f a c t ,  he ; ] a s  o f t e n  tiit: i f f r e e - s w ~ ~ ~ g i n g l l  ;-ieniber 

%hose vo t e  i n  t h e  ;mny f i ve - to - lou r  h e c i s i o n  iiiearlt l i f e  o r  

d e a t h  f o r  a hew Deal m a s u r e .  

2x4 u s t i c e  Ydoberts, a f t e r  d e f i n i n g  t h e  p o l i c e  ,,otver a s  

f t t n e  g e n e r a l  power of l e g i s l a t i o n ,  a s s e r t s :  " A t  f i r s t  b lush ,  

i t  would seeill t h a t  ti ie fedel-a1 g0v3~nr1ent  n a s  no such power, 

but  upon examining t h e  g r a n t s  t o  Cr7nrress e  Tinu t h a t  one of 

tinem i s  of w e  power l t o  r e g u l ~ t e  comierce . . . al.::ong t h e  

s e v e r a l  s t a t e s .  1fy146 l e l y i n g  on Z u s t i o e  d e e d ' s  s t a t emen t  i n  

145. Labor aoard Cases,  3d1 U ,  3. 1, 103 (1937) .  
14.0. Xober ts ,  'l'he Colut  and the  C o n s t i t u t i o n ,  37.  



t h e  ;-lock -. doya l  Co-operative ca se  t h a t  lt'ilh.e a u t h o r i t y  of t h e  

F e d e r a l  Governnent over i n t e ~ s c a t e  coi~iliierce aoes  n o t  d i f f e r  

i n  exte i l t  o r  c ~ a r a c t e r  f r o i ! ~  tll; 6 re ta ln l=d  by ti,e s t a c e s  over 

i n t r a s t a t e  c o m ~ e r c e ,  "147 ~ i ~ e  p r e s m t  3ean of t e e  d n i v e r s i t y  

of Pe i~ i l sy lvan ia  Law Jcizool concluded: ?'Tl;is pobver ves ted  i n  

Corigress i s  s u p e r i o r ,  vvitr in tile clesigrlated f  ielci,  t o  any 

r e g u l a t o r y  power of t h e  s t a t e s .  . . I s o t ,  ~ 0 t h  a  s t a t e  

and Lrm r la t ion m y  e x e r c i s e  t h e  p o l i c e  aoriver.. . . ff148 

It woula t r ~ e n  seem t h a t  t h e  b a t ~ l e  ?ought by 3 u s t i c e  

l,.cdeynolds a g a i n s t  t h e  eLnergence of a  f e d e r a l  p o l i c e  power, 

was a r ea rgua rd  a c t i o n  f o r  a l o s t  cause .  fbyone who s t a t e d  

this mithout  q u a l i f i c a t i o n s  would l e a v e  1~i ; l se l f  open t o  

charges  of u n h i s t o r i c s l  t h i n k i n g  e q u a l l y  a s  v a l i d  a s  t hose  

which could be l e v e l l e d  a g a i n s t  J u s t i c e  ~:c"reynolds when he 

f r e q u e n t l y  s t a t e d  t h a t  t h e  broad interpretation of t h e  com- 

~ l e r c e  po?,er was c o n t r a r y  t o  our  c o i l s t i t u t i o n a l  t r a d i t i o n .  

Jhough a t  t h i s  [nornent i t  does no t  seem t o o  l i ~ e l y ,  l ~ a i n l y  be- 

cause  of t h e  t e n s e  i n - t e r n a t i o n a l  s i t u a t i o n ,  t , ,ere i s  alvvays a 

p o s s i b i l i t y  t h a t  i n  tilt; f u t u ~ e  t j ~ e r e  w i l l  be a  d e s i r e  t o  

w h i t t l e  do\jVn some broad i ' edera l  powers. Should t h e  Court 

p l a c e  i t s e l f  a t  t h e  he1111 of such a fioverilent, i t  w i l l  f i n d  aonle 

armamition i n  t h e  t i l c o r i e s  , lela oy J u s t i c e  i~lclieynolds and nis 

H c o - r e l i g i o n i s t s .  f f  



IV. The S t a t e s  an6 I n t e r s t a t e  Couiraerce. 

A borderland of L3ower t o  w,ich both zhe f e d e r a l  and the  

s t a ~ e  a u t h o r i t i e s  seek t o  e s t a u l i s h  claims, i s  equal ly  l i a b l e  

-to become evident  when the  t h r u s t  o r i g i n a t e s  on t k e  s t a t e  

s i d e  of the  p i c t u r e .  Iierice When the  s t a t e s  sougilt t o  regu- 

l a t e  under t h e i r  tax ing  pov~er or under t h e i r  po l i ce  power, i t  

was o f t e n  cLaimed t k a t  such a c t i o n  i n t e r f e r e d  wi th  i n t e r s t a t e  

comaerce . 
i;. S t a t e  Taxation of In-iierstate Cnimerce. 

41 f ie f in i te  p a t t e r n  s e e m  t o  erwrge i n  cases  i n  w;-iich a 

s t a t e  i n c i d e n t a l l y  hagyened t o  r e g u l a t e  i n t e r s t a t e  coruriierce a s  

a by-product of i t s  tax ing  power, I n  these  ins tances  12. J u s t i c e  

l:cxeynolus usual ly  ru led  ak;ainst t h e  s t a t e .  

Ybe laws _ overning tLe es tub l i shuen t  of cor,)orations dif  - 
f e r  frori  s t a t e  t o  s t a t e .  This i s  why 2ur i sd ic t ions  such a s  

iievil Z e ~ s e y  and Delaware beca~ne sanc tua r i e s  of Big i iusiness,  

s i n c e  they  had r a t u e r  favorable  la-W!S. AS t o  cor o r a t i o n s  with- 

i n  the  s t a t e ,  i t  1, a s  believed t h a t  the  power of the  s t a t e  over 

t h e n  was plenary.  149 ihus ,  a  s t a ~ e  could i q o s e  f r a n c h i s e  

taxes  upon domestic c o r l ~ o r a t i o n s ,  and upon such fo re ign  cor- 

pora t ions  e s  had secured admission t o  i t s  j u r i s d i c t i o n :  these  

were payments f o r  t ~ l e  l i c e n s e ,  and tne p r i v i l e g e  t o  t r a n s a c t  

business.  It i s  ensy t o  see  where t h m e  i s  a  d i s t i n c t  possi-  

- -- 
149. Paul  v .  VirgLiia,  8 ' da l l .  16b ( U .  3.  1668) .  



b i l i t y  t h a t  tile s t a t e  _night burden i n t e r s t a t e  coimerce by t h e  

liianner of a s s e s s i n g  t n e  t a x e s  on e i t h e r  a  dor~ies t ic  c o r ~ o r e t i o n  

t h a t  i s  a130 engaged i n  i n t e r s t a t e  comnerce, 4-r on a  f o r e i g n  

cor;3oration auti!oriaed t o  do bus iness  h i t h i n  t h e  a s s e s s i n g  

s t a t e .  I r l  e i t h e r  ca se  t h e  cor , )o~*a t ion  i s  p r t l y  under t h e  

j u r i s d i c t i o n  of a s t a t e ,  and p a r t l y  wi t i i in  t h e  sco2e of t h e  

congre s s iona l  g r e s e r v e  over int;e:szate co:mtrce. 

'The s a f e s t  course  f o ~  bus iness  t c l  f o l l o ~ ~ r  t!as t o  i n c o r -  

yorace  in a s t a - ~ e  where t n e  l a u s  were p r o p i t i o u s ,  and t o  t r y  

t o  escape  burdensoue r e g u l a t i o n s  i n  t h e  o t l i ~ r  s t a t e s  by claim- 

i n g  t h a t  i?en; i~la t ion might encumber i n t e r s t a t e  conurerce . I n  an  

age i n  w, ich  P r & i l ~ r i ~ a t s  bus iness  tjas h u ~ i n e s s ~ ~  t h e  ir!a,'ority of 

t h e  Court vvas ~lmre f r i e n d l y  t o  t h e  c_.alms of c o r p o r a t i o n s  

a ~ a i n s t  s t r i c t  exac t ions   fro:^ a d m i t t i n g  s t a t e s ,  tkan  it  had 

been dur ing  t n e  e r a  of Jackcsonian Deriocracy. 150 3 u t  whatever 

C , u r t  mikes such d e c i s i o n s ,  whether i t  i s  one p re s ided  over by 

a Chit;f J u s t i c e  'fane) o r  a 2 a f t ,  it ,,usi; t r y  t o  s t e e r  a 

i u u i c i a l  cou2se beti,een t h e  p e r i l  of a ig  bus iness  escap ing  

c i v i c  r e s p o n s i b i l i t y  and  he op;osin:; + r i l  of'  he b a l x a n i z a t i m  

of ~ m e r i c a  . 
Under t h e s e  condf t i o n s ,  La. ; u;zice llclieynolds s t r u c k  

doim a  law of i k . s ~ a c h u s e t t s ,  15' w . ich  proviaed f o r  tire iiliposi- 

t im of ail e x c i s e  t ax  on  he osssts of i'oreigri c o r p o r a t i o n s .  

:;ven t l~ou, , i~ the coT;o~a t iona  concerilcd 1ziinLained a  s a l e s  



o f f i c e  i n  Boston, these  corporations were engaged i n  in te r -  

s t a t e  comtneree exclusively. 152 MF. J u s t i c e  Brandeis, f o r  the  

minority,  offered no wri t ten  dissent .  The in f i rmi ty  of t h i s  

"most ingeniousm153 excise was grounded on the  f a c t  t h a t  t he  

w . , .  introduction of an extremely complicated method f o r  ca l -  

cu la t ing  the  amount of the  exaotion does not  change its nature 

o r  mi t igate  the  burden.w154 I n  other  words, the  t a x  reached 

t h e  i n t e r s t a t e  commerce aspect  of the  corporat ionls  business, 

thus  taxing beyond the ju r i sd io t ion  of t he  Bay S ta t e ,  even 

though it was based on a fancy formula. 

The same pr inc ip le  was applied i n  a caseL5* where, a s  

J u s t i c e  Brandeis, d issent ing f o r  himself and J u s t i c e  Holmes, 

pointed out t h a t  t h e  questioned enactment of t h e  s t a t e  of 

~ l a s h i n ~ t c n ~ 5 ~  d i f fe red  from the  law involved i n  t he  above case 

and Cudahyts a c t i v i t i e s  d i f fe red  from those of the  oement 

company, The l a w  exacted a f i l i n g  fee ,  payable once, and an 

cnnnual l i c ense  f e e  proportioned upon t h e  authorized s tock of 

fo re ign  and domestie oorporations, wi th  a maximum limit of I 
$3,000, The authorized c a p i t a l  s toak of t h e  Cudahyts amounted 

t o  $45,000,000, of which #30,000,000 had been issued. Sales  

i n  t h e  s t a t e  of Washiagtou annually grossed a t  somewhat l e s s  

than ~ 1 , ~ 0 0 , 0 0 0 ,  of which one-half was i n t e r s t a t e .  The f i l i n g  

152. Upha Cement Co. v ,  Massaohusetts', 268 U, S. 203 (1922). 
153, Comment, 33 Y U  L, 3. 406, 407 (1924). 
154. Alpha Cement Co. v. Massachusetts, 268 U. S. 203, 219 

(1925) 
155. Cudahy Go, v ,  Hiakle, 278 U, So 460 (1929). 
156. REnfl3GTON *s CoWILED STAT[J!l%S OF WASHINGTON, Sect ions 

3836 and 3841, 



fee ,  payable once, was assessed a t  $545, and the annual l icense 

Jus t i ce  Brandeisf dissent deolared t h a t  the burden was 

reasonable, non-discriminatory, and indi rec t  ,'57 and t h a t  the 

f ees  were not i n  the nature of property taxes, but consti tuted 

an exaction upon the privilege of doing business, a t  the 

same time, they were a good means of preventing large corpora- 

t ions  from escaping, by and large,  from t h e i r  obligations a s  

t ax  payers, 159 But Mr. Jus t i ce  MeReynolds ' majority opinion 

reversed the United S ta te s  D i s t r i c t  Court and granted an in- 

junction against the col lectors  of the s t a t e  of' Washington, 

Perhaps it is not too strange tha t  the Court should have 

found it impossible t o  reach a unanimous verdict  i n  t h i s  case. 

I n  fao t ,  t h i s  s e a s  t o  be a just  t r ibu te  t o  the complexity of 

the issue: 

".,, the theory of the  plenary power of s t a t e s  
over domestic and foreign corporations i s  logioal ly  
inconsistent with the assumption tha t  the  s t a t e s  
may not burden in te r s t a t e  oommeroe. An actual  im- 
pact between t h i s  i r r e s i s t i b l e  foroe of s t a t e  
r igh t s  over .., those foreign corporations which it 
has admitted t o  do business, and the immovable body 
of laok of power t o  bur en i n t e r s t a t e  commerce, has 8 thus been inev i t ab leowl  0 

This d i f f i c u l t y  was eolved by a atep i n  the direct ion 

opposite from Chief Jus t ioe  Taneyls, together with the use of 

157, Cudahy Go, v. Hinkle, 2789, S. 460, 469 .. 470 (1929). 
158, I d .  a t  468. 
1 , a t  469. 
160, R, C, Brown, Restr ic t ion on Sta te  Taxation because of 

Intarferenoca with Federal Functions, 17 VA. L. R E O X  s 
328 El93110 



t h e  theory of uaconst i l ;u t ional  condi t ions .  These a r e  condi- 

t i o n s  which t h e  s t a t e s  a r e  forbiduen t o  i q ~ o s e ,  even a s  a  

p r i c e  f o r  t he  p r i v i l e g e  of t r a n s a c t i n g  buainess ,a  p r i v i l e g e  

w ~ i c l ;  the;. c, n t r o l  , i f  t a x a t i o n  burdening i n t e r s t ?  t e  cornrnerce 

i s  t h e  p r i c e .  16' Phe d e c i s i o n  i n  t h e  Curiahy case e n t a i l e d  

t n e  ove r ru l ing  of a dec i s ion  by J u s t i c e  3ay,162 i n  which a  

s i i l i i l a r  t a x  with. n c e i l i n g  of $2,000 hcd been upheld. The 

re i ia r ice  i n s t e a d  on Yortland Cerlent might be f u r t h e r  ques- 

t ioned  because of t h e  f a.ct ti13 t t h e  Cudahy f i r h  was not  ex- 

c l u s i v e l y  engaged i n  in -be r s t a t e  courlt-~rce, anci t h a t  it had r.iore 

than  a .mere s a l e s  o f f i c e  i n  t n e  s t a t e  of l;asi;ington, nalllely, 

.. - a  pac l ing  p l a i t  and a  l a r g e  :!ayroll. ilr. 3 u s t i c e  Z!c;ieynolds 

reir~aisled uninlpressed by the argument t h a t  t i le  t a x  d id  riot d i s -  

criiiiinate 'bei;ween f o r e i g n  and donlestic corpora t ions  and t h a t  

i t  contairLed a  d e f i n i t e  c e i l i n g  of b13,000. lo' I n  h i s  uind tne  

ove r ru l ing  f a c t o r  was the aqea~aess ,  a l s o  p r e s e l ~ t  i n  t h e  

C e m r ~ t  case:  t h e  s t a t e  tax ing  polder souglit t o  reacli p roper ty  

o u t s i d e  02 i t s  j u r i s d i c t i o n .  A j u r i s d i c t i o n  could n o t  extend 

i t s  arms so i ' a r ,  even i f  i t s  avowed p u r - ~ o s e  v4a.s no t  pr i lnar i ly  

t o  c o l l e c t  revenue but t o  p r o t e c t  t h e  ~ ~ u b l i c  from p o s s i b l e  

f r a u d .  Thus, he s t r u c k  down, For a  unanimous Court,  an o rd i -  

nance of t h e  c i t y  of Por t l and  a s ses s ing  a s t i f f  l i c e n s e  f e e  

161. I d .  a t  323-329. ,ee also ?Tote, 43, ~:1Wr.  L. - i W .  676 
(1929 1 . 

162. d a l t i c  Lining Co. v .  ; . i a~sachuse t t s ,  231 U. '5. 68 (1913) .  
It should ue noted t h a t  t h e r e  were t h r e e  d i s s e n t e r s  on t h a t  
occasion:  Chief J usxice "yihi te ,  and J u s t i c e s  Van 3evan te r  
and P i tney .  

163. Cuuahy Co. v .  i l inlr le,  275 U. 5 .  4h0, 466-467 (1929 ) . 



and r e q u i r i n g  t h e  d e p o s i t  of a - : ~500  bond f o r  a c c r e d i t e d  rep-  

r e s e n t a t i v e s  s o l i c i t i n g  t r a d e  from house t o  house f o r  an 

I l l i n o i s  c o r t ~ o r a t i o n  w i t n  i;lills i n  Ind i ana .  The Court could 

n o t  ? ? .  . . accep t  t l l ~  theory  t h a t  an  expressed  :Jur;,ose t o  pre-  

v e n t  p o s s i b l e  f r a u d s  i s  enough t o  j u s t i f y  l e g i s l a t i o n  wLich 

r e a l l y  i n t e r f e r s  w i t h  tile Tree  f ' lov of i t g i t i r n a t e  i n t e r s t a t e  

c o~rri!iei' c e  . 7,164 

This l i n e  of opii l ions i s  not  a t  a l l  L~lod i r ied  by a l a t e r '  

u n ~ n i ~ n o u s  p r  ono uiiceii~en t . 165 %re J us-cioe i.~cfreynolds upheld 

t h e  C a l i f o r n i a  Use Tax ~ e t ,  164 a  cornpleblent t o  i t s  t h r e e  p e r  

c e n t  s a l e s  t a x ,  v ~ l ~ i c h  was a s se s sed  on t h e  s t o r a g e ,  use  o r  

o t h e r  consurhption i n  C a l i f o r n i a  of' t a n g i b l e  pe r sona l  p rope r ty  

purchased from a  r e t a i l e r  f o r  t:le 2~2 :?ose  of s t o r a g e , u s e  o r  

o t h e r  consumption w i t h i n  C a l i f o r n i a .  P e l t  & T a r r a n t ,  an 

I l l i n o i s  cor),o,-atlon s e l l i n g  i t s  coi!lpto:!?,eters e x c l u s i v e l y  i n  

i n t e r s t a t e  commerce, mtintaalned two a g e n t s  i n  C a l i f o r n i a  who 

s o l i c i t e r !  o:iZders, but  who took; no pa;,tment For t a e u ;  a l l  o rde r s  

had t o  be approved i n  I l l i n o i s ,  anij. a l l  m c h i n e s  were shipped 

f r o  I l l i n o i s .  F e l t  LC 2aryan t  neve r t i i e l e s s  could be r e q u i r e d  

t o  c o l l e c t  cne t a x ,  2 us Lice ~ . ~ c ~ i e y n o l C s  dec l a r ed .  

'2he a i f l e r e ~ l c e  h e r e  was appa ren t ly  t h a t  i n  one ca se  t h e  

incidieiice s t r u c k  C i r e c t l y  a t  i;ne bus ines s ,  but  i n  t h e  c o q -  

t o u e t e r  c a s e ,  1;he corpoza t ion  iilerely a c t e d  a s  a  c o l l e c t i n g  

ageut   or t h e  s t a t e .  I n  s u m  cases  tile i~urci-iaser pays t h e  
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tax wi-,ich t h e  bus ines s  T i m  d i r e c t l y  - ielcys t o  t h e  I ~ u r c h a s e r  ' s 

home s t a t e ,  'i'his d i 6  n o t  a t  a l l  aaffect t h e  l l n e  of a r g r a e n t  

expounded i n  c a s e s  where t h e  s t a t e  t r i e d  -Lo r each  p r o p e r t y  

beyond i t s  boundar i s s  o r  i q o s e  unequal burdes~s  on fo re ign  a s  

compared t o  domestic corporzl t ions.  Tk:us, a s t a t e  could no t  

l e v y  a privi l i3ge t a x  of $25 on f lrm build?-n? r a i l v a y s ,  

b r l o g e s ,  and o t l l a  t r a n s g o r ~ a t i o n  necessities i f  they had 

i ia i r l  offices t , l  Li in  t!;e s t a t e ,  and a t a x  of :;lo0 i f  

i;i-~c,se o l ' f i ces  v e r e  i n  o t m r  , i u r i s d i c t i o n s .  lb7 2hc r ~ l e  had 

j7i'he pouer of a j t s t e  t o  irialLe r ea sonab le  ai,d 
ILL , u r a l  c l a s s i r i c a t i o n s  f o r  pur2oses of t a x a t i o n  
i s  c l e a r  d u d  riot ques t ioned ;  but ne i che r  under 
 for,^ of c i a s s i 1 ' i c a t i o n  nor  o t - ~ e i ~ w i s e  can a r ~ y  2 t n ~ ; e  
erii'orce t a x i n g  laws 5: . l e a  i n  t ~ l e i r  p a c t i c a l  
q e r a t i o n  , . ~ a t e r i a l l y  a'bricge or I r ipzi r  xl,e e q u a l i t y  
of corru,lercitil 2 r i v i l e g e s  secured  by ~ l , t  F e a e r a l  
C o n s t i t u t i o n  c lx i , ens  of t ~ ~ e  s e v e r a l  % & t e a  .'41bb 

l a t i o n  and unequal b d r ~ e n s ,  !le aduea,  t n z t  t h e  s t a t e s  l e f t  tile 

I=mi ledera t ion  t o  S o r l ~  ciie Union. k c i a s s i f  i c a t i o n  a i n e d  in a 

c o n t r a r y  c i r e c t i o ~  mas ' # a r b i t ~ a r y  and unreasonable .  ,469 

B. The S t a t e  P o l i c e  Pov,er a i d  I n t e ~ s t a t e  C o ~ . x w c e .  

It i s  c l s a r ,  t hen ,  t h a t  2 us-Lice ; 1ci3eynolc;ls d i d  no t  ac- 

cord t o  t h e  s t a t e  tax ing  power t h e  b e n e f i t  of  the doubt xhen 

its e x e r c i s e  ~ ~ i i g h t  i n t e r f e r e  wi-ti1 tAlose erigased in i n t e r s t a t e  
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coameixe, I h i s  a t t i t u d e  i l ia  no t  a t  a l l  c L r r y  over i n t o  s i t -  

uat io i ls  w h a e  t n e  s t a t e  c t ed  under i t s  p o l i c e  po?!er. !tlhe 

e l l t i r e  a r e a  of cne bor.deylsnd between f e d e r a l  anu s t a c e  power 

was t h e  only- s e t  of c i r c a i s t a i l c e s  I n  wL-ici.: g u s t i c e  Alc:-',eynolas 

c a s t  h i s  l o t  w i t h  1,ublic bodies d e s i r i n g  t o  r e g u l a t e .  

In p n e r a l ,  b ~ a t e s  a r e  allowed t o  a c t  on t h e  b a s i s  

of' r;rLair p o l i c e  jjoiier i n  circums cances whicii a r e  p r i m r i l y  

uiatzers oT l o c h 1  concern and w i c h  a f l ' e c t  i n t e r s z a t e  corimlerce 

oril,r i n c i d e n t a l l y .  Even s o ,  tiliis car1 o n l ; ~  be dorle up t o  tlie 

171  :liom_ent when Con6ress dec ides  t o  r e g ~ r l z t e  tile s u b J e c t  iaatte-r . 
The s t s t e s  a r e  most el1phar;:-cally n o t  t o  r e g u l a t e  l f  such ac- 

t i o n  d i r e c t l y  burdefls i n t e r s t a t e  cormerce, even i n  circum- 

s ta i i ces  where Congress h s n o t  pre-exqted t h e  f i e l d  by regu- 

l a t i o n s  of i t s  awn. ?he s i i e n c e  of Congress i n  such instaxices 

172 i s  i u t e r p r e t e d  a s  a cormanc! t ~ . t  comierce s h a l l  r e_ , a in  f r e e .  

fY1le Pac t  5-1 t such a l l e e e a l g  ~ i u r e l y  l o c a l  r e g u l a t i o n s  d i i - ec t l y  

buruen l i i % e r s t a t e  coimcrce i s  evidence t h a t ,  by t1;ei.r ve ry  

n a t u r e ,  sucn r e g u l a t i o n s  r t q u i ~ e  ts. s i n g l e  un i f  cn.1 sclieii:e. 173  

~ \ ~ e i t J z e r  can t,ie s t a t e  r e g u l z t e  c o m e r c e ,  ~ u r e l y  i n t r a s t a t e  i n  

i t s  m t u r e ,  ix' sucri r e g u l a t i o n  d i r e c t l y  a f f e c t s  our network of 

I n t e r s t a t e  coralerce. 1'14 

170.  1;erineth F. durgess ,  T o l i c e  Power arid t h e  Comerce Clsuse ,  
15  I G , A  3;. &%V. 102 (1930)  ; Corvvi-n, Tile Cormerce Porler 
ve r sus  S t a t e  dights; d o b t r t s ,  h e  Court and the Coas t i t u -  
t i o n ,  38-59. 

171.  Peii; v .  Chicago k ~~or t i l t ve s t r ; rn  Xy. Co., 94 'U. S .  164 
(18'77). 

* .  

172.  13ov\ii~~m v .  Chicago 6: h. r q .  A. G O . ,  125 U.  5, 405 ( 1 8 8 8 ) .  
173.  Kenneth P. Surgess ,  P o l i c e  Posder and t h e  Cormerce Clause ,  

15 IO; ,A L, XW" 1b2,  164 (1930) .  
174.  '.Lihe dhrevepor t  Case, 234 U. 3. 34.2 [ l 9 l 4 ) ,  
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t f I n t e r s  Late Coxierce ,  J u s t i c e  ;Acgeynolds fe l l ; ,  Itis a 

p r a c t i c a l  c o n c e ~ t i o n  and wcat  f a l l s  w i t h i n  i t  i ~ u s t  be de- 

t e r d n e d  upon c o n s i d e r a t i o n  of e s t a b l i s h e d  f a c t s  and known 

cormerc ia l  iflethods . '"75 pragnlatic s t a  terient such i s  t h i s  

a l lows  a  Juage t o  l e a n  i n  fklvor of t h e  s t a t e  p o l i c e  novver o r  

t h e  Fede ra l  -)elver over i n t e r s t n  t e  cormerce, F c t ~ v e  o r  dorlmnt , 
s i n c e  r ea sonab le  nen rmy d i f f e r  a s  t o  t i e i r  i n t e r p r s t ~ t i o n  of 

"es tab l i s r led  f a c t s . ' ?  "i'his i s  peyiclaps one reason  why t h e  Court  

h a s  d iv ided  q u i t e  f ~ e c ~ u e n t l y  i n  t h e  c o n s i d e r a t i o n  of t h e s e  

c a s e s .  

H p o s r t i o n  q u i t e  t : lp ical  of 3 u s c i c e  f i~c ;~e :~nolds l  views 

i n  t h e s e  ca se s  i s  tne one ex?ressed  i n  a  cbse  u p h o l a i n ~  t ~ ~ e  

Xnaialla x n i i i a l s  Uisposa l  cict , 176 i i d . ch  a <  ur h t  t o  f u r t ~ i e r  t h e  

p ro iq ) t ,  s a n i  kary d i s $ o s a l  of l s r g e  uead ani:?ais, n o t  s laugh- 

t e r e d  f o r  food,  bjr p ~ o v i d i n g  t h a t  i f  t h e  anilnals  could  liot be 

our ied o r  burn t  on t i le  o rvnz r l s  p e i a i s e s ,  he coulil s e l l  

t o  t h e  l i c e n s e d  o ~ ~ e r a t o r  of a  d i s p o s a l  p l a n t .  The s t ,  ike  

Court be l i eved ,  rias e v a l i d  e x e r c i s e  of t l ~ e  s t ~ t e  p o l i c e  i~ower .  

Jg allowinc; s a l e s  t o  o p e r a t o r s  of d i s p o s a l  p l a n t s ,  it d i d  r ~ o t  

.mxe ;he c a r c a s s e s  l ~ g i t i ~ l a t e  o b j e c t s  of couuerce and hence no 

one -1 a s  u e p r "  ved GI? any r i g i ~ b s  by- no& bei.ng a b l e  t o  s i i i y  dead 

rlorses over the ~ , u b l i c  ~ i : ~ ~ ~ :  ays  i n t o  1 l l i . n o i s  : "'?he m r e  

power of t~c ;  Yederal Governrdent t o  r e g u l e t e  m t e r s t a  t e  com- 

nlerce aoes  n o t  disaol-e tile S c a t e s  f ro i i  ado;)tirig r ea sonab le  



.neasures designed t o  s ecu re  t i ie  l?:alth and c o n f o r t  of t h e i r  

peogle .  "177 I n  L;!lis, . ir . J (1s Lice h ~ i e : ~ n o l c i s  views accorded 

n i t h  t h e  l a r g e r  p o r t i o n  of t n e  op in ions  on ihe c o n f l i c t  be- 

tween p o l i c e  p o t ~ s r  and i n ~ e r s t a c s  comierce i n  t h e  pe r iod  from 

1688 t o  1:~lS. 176 

i'he v i e i ~ s  expressei i  on tiiis subiec-t; were p a r t i c u l a r i y  

-hjor.-cant z s  l ' a r  a s  ; usb ice  'P:c~ieynoliis o r   he r e s t  of t h e  

Court were concerileci, because of trie h i s t o r i c a l  con t ex t  wi th -  

In wliich imny of t~~e : i l  t iere w r i t t e n  i n t o  law. This t.as t h e  

age r i ;~~ icn  t i i t r ~ e s s a d  the r i s e  of the  automobi le .  ,s lung  a s  

t oyeci ~ ~ i t l i  by tiiose endollied i idth venturesome s p i r i t s  and 

i !~echanfcal  a > t i t u d e ,  i t  reiiiained a  r,iatter of l o c ~ l l  concern.  

3ut once i t  a s  pe r f ec t ed  t o  t h e  poln  t ?.)here i t  could t a k e  

l 8 r g e  nulnjers of persons  ana t re at volunes oi' goods over long  

distaiics:;, i t  becaxe ~ L E  source  of m a y  proble i , s ,  n o t  only of 

l o c a l ,  but  a l s o  of rmi;iorial colicern. 5.lhi.s tLen T:SS a new 

cyc l e  s t a r t i n g ,  , just  s s  c ~ ~ e  r a i l r o a d s ,  aria t h e i r  ye$ ;da  Lion 

b j  t i le Ccnyress  o r  t i le  s t a ( ; e s  r e s p c c c i v e l y ,  ;;;d c ~ n s r ; i t u t e G  a 

Lev i i i i )u i se  t o  r e a d e r  i:,l+-or twt Gecis ions .  179 

For tuna t e  in t m t  it  f e l l  h - i r  to  a  mug of ; ) r e c e d e r ~ t s  ~ a t i n g  

- 
-F l 7 ' / .  C l .  sun v .  ~ n a i a a n ,  306 U, d. 439, 4 ~ 4  (1535) .  

17k. C l ~ a r l e s  ' , . a ~ r e n ,  'ilhe ,juprel<ie COLE t i n  Uni ~ e i i  d t a  t e  i r i s t o r y  
( r e v .  e u . ,  2 v o l s . ,  J o s t o n ,  1 9 3 7 ) ,  2 : 7 4 2 .  



ta~ren by t~le Court ;!as . h a t ,  



l o c a l ,  but m l y  i n  t,,e i.;bse:lce of' f e d e r a l  a c t i o n ,  anu t ~ i a t  It  

iior;:s iii suoo~d;nat . ion t o  c i ~ e  &,-1l of Conc?;~ess i l l  so  f a r  a s  

ca .le more convinced OF t ze l o c ~ l  n a t u r e  of t h e  &eoblerri, arld 

cade t o  otkach l e s s  iin:orr,arice t o  - ~ . e  q u a l i f i c c t i o n s  irien- 

t i o n e d  o bove . I n  t h e  3uck v .  Kuyckendall d i s s e n t  he s t a t e d :  

7 T , A a n i f e s t l y ,  t i ic  c3xigerLcJ- carinot be riet 
Lhrough unifor i l  rialss l a i d  down by Congress. . . . 

"Tri€ ~ 'edie2al  ~ov6rni;ienz iL s nc,t slid cailllot 
unaer-cake prec  I-,e r e g u l a t i o n 3 .  Cont ro l  by t h e  
S t a t e s  rilust c o n t h u e ,  oti:erwise c i laot ic  cnndi- 
t i o n s  w i l l  q u i c d y  develo;~.  'Ine p r o b l e i , ~  a r e  
e s s e n t i a l l y  l o c a l ,  arld s i l ~ u l d  be l z f t  w . ~  ciL t h e  
l o c a l  a u t h o r i t i e s  unl,>ss and u n t i l  sorietLLing i s  
done tur~ich r s a l l y  tei;ad t o  o ~ s t r u c t  t ~ i e  f r e e  

of' c u u e r c i a . 1  i n ~ e r c o u r s e  . " l K 3  

r e g u l a t i o n , "  wlio c;r v~;iat ~ u i l l  i n t e r v e n e  \ h e n  t l s o m t r ~ i n g  i s  

aone vdiich. y e a l l y  t ends  to o b s t r u c t  ti;e f r e e  Slow of conmer- 

c i a 1  in tercoui-sekv Tn t h e  y - a r  suusec~uent  -GO t h e  above d i s -  

se i l t ,  t i l e re  tias ai lother Si-ssent i n  a case  i i lvolving t n e  giv-  

i n g  of c e r t i f i c a t e s  of - L j ~ b l i c  convenience t o  p r i v a t e  c a r r i e r s  

o p e r a t i n g  b e t t ~ e e n  f i x e d  t e r c ~ n i  w i t h i n  t h e  s t a t e  of  C a l i f o r n i a .  



I T. J u s  Lice ju the r l and ,  f o r  t he  m . j o r i t y ,  found t h a t  tile 

s t a t e  could no t  by l e g i s l a t i v e  f i a t  a s s i m i l a t e  a  p r i v a t e  

c a r r i e r  t o  a  7:ublic m e  without  abusing i t s  ~ ~ o l i c e  pover,  

C lea r ly  t;le ccsels4 clid no t  involve a c o n f l i c t  wi th  i n t e r -  

s t a t e  c o m e r c e .  2 e v e r t l e l e s s  we w e  i n t e r a s t e d  i n  l.r. 

J u s t i c e  ilcL!eynolCis' s ta te t i len t  th - i t :  

i"i'lle d t a t e s  a r e  now s t r u g g l i n q  witc nelj and 
enoritlously c~ii ' i ' i  c u l t  [ ~ r o  bleus iilcidellc t o  t h e  
grawtn of aut:,mrmbile t r a f f i c ,  and i:e si.euld core- 
f u l l y  r e f r a i n  i'ro,,, i i i terferelrce  unless  and u n t i l  
t? iere  i s  sol,,e ~ e a l ,  d i r e c t  end i l a t e r i a l  i n f r a c -  
t i o n  of r v ~ t s  guarai~ceea by t h e  f e d e r a l  Consti-  
t istion. w 1 @  

One of t h e  rlgncs : ~ n f ~ a c t e d  b.- t h e  s6aGe could be t h e  

r i g h J ~  t o  conduct i n t e r s ~ a  t e  ~ u s i n e s s  ; such i n f r a c t i o n  n igh t  

g ive  t h e  Supreiile Court power t o  interverle,  Subsequently such 

in te rver i t ion  took g l ~ c e  i n  a  case1"' i n  wi ich  2 us Lice Xc2ey- 

nolds  wrote an opinion,  flalkeri. by a concwr ing  opinion of 

; ius t ice  .$Lone, vvith waich concurred Chief J u s t i c e  Hughes, and 

1E4. %'rest v .  riailroact Coruiission, 271 U.  6. 583 (1926) .  A 
r e g u l a t i o n  such ds tile one s t r u c k  aotvn by t h e  Court yvas a 
r e g u l a t i o n  01' business  arid not  n r e g u l a t i o n  airned a t  liigh- 
way sdf'ety. ilhe l a t t e r  type could,  a s  2 usc ice  liic~ceynolds 
conteiided i n  t h e  i n s t a n t  d _ s s e n t ,  have ousted a l l  c a r r i e r s  
o r  c e r t a i n  c l a s s e s  of carriers from t h e  nighwags f o r  t h e  
ourpose of s a f e t y .  I n  vier: of J u s t i c e  2-c:ieynolds' p o s i t i o n  
on u i l ccns t i tu t iona l  condi t ions  i n  the  F ie lu  of t a x a t i o n  of 
c o ~ p o ~ ~ a t i o n s  ~ n g a c e d  i n  i n t e r s t a t e  cointiierce, and of h i s  
mr row i n t e r p r e t a t i o n  of business  af'f ec Led tvlch the  ; ~ u b l i c  
i n t e r e s t ,  t h i s  d i s s e n t  could come a s  a s u r p r i s e .  For a  
d i scuss ion  of h i s  case ,  s e e  La Zu t  ~3rovtn ana S t u a r t  i ' i .  
dcot  t ,  -!egulatfon of Contract  C a r r i e r  uncisr t h e  Const i tu-  
t i o n ,  44 ii:i;-iV, L ,  - 3 V .  530 (1931) .  3 us txces  dolxes  and 
arai-deis  ;i r o t e  a  ciLserlt seL2arate f'ro,~l 3 u s t i c e  l:c-ieynolds ' .  

115. F ~ o s t  v .  Atai l road Co~ul i ss ion ,  271 U. 5, 5 5 ~ ,  603 (1326) .  
180. i-cCarrol1 v .  3 i x i e  Lines ,  30';: U. 5. 176 (1946). 



308 

J u s t i c e s  Roberts and Beed, and i n  r ep ly  t o  which J u s t i c e s  

Frankfurter,  Black and Douglas wrote a most i n t e r e s t i n g  dis- 

sen t  i n  the  f i r s t  person p lura l .  187 The decision s t ruck  down 

Act 67 of the  1933 General Assembly of Arkansas which pro- 

vided f o r  a t a x  on a l l  imports of gasol ine  i n  t he  tanks of 

motor vehicles i n  excess of twenty gal lons,  This af fected 

commercial vehicles only, s ince  p r iva t e  ca rs  have smaller 

tanks. The Arkansas gas t ax  was 64$, and the  Act, i n  addi- 

tion t o  t h e  des i re  f o r  providing more revenue, was on guard 

agains t  those who wished t o  Heheate it by f i l l i n g  up i n  

Missouri where the  t a x  was only 3#. This, however, was pa- 

t e n t l y  not  the  motive of Dixie Lines, which operated between 

Memphis and St ,  Louis, Whether their vehicles s t a r t e d  i n  St. 

Louis or  i n  Btiemphis, and the  Tennessee t a x  was 7#, they 

car r ied  a t  the  outse t  78 gal lons,  68 f o r  the  road and t en  f o r  

reserves ,  Of these,  only 16 gal lons  were used over Arkansas 

roads, The main reason f o r  t h i s  pract ice  was the  d e s i r e  t o  

avoid t he  delay caused by having t o  r e f u e l  enroute,  

Mr. J u s t i c e  MeReynolds d i d  r e i t e r a t e  the  doertrine of 

Hendrick v , Maryland, '*' But, though no s t a t e  regula t ion may 

burden i n t e r s t a t e  coaiaerce, and, though the  s t a t e  may ask f o r  

oompensation f o r  the  use of t h e  roads which it b u i l t  out of 

i t s  taxpayerst money, it cannot ask f o r  compensation measured 

187. Though t h i s  i s  a con f l i c t  between taxat ion and in t e r -  
s t a t e  comeroe, r a the r  than the  pol ice  power and in t e r -  
s t a t e  comeree, it f i ts  b e t t e r  i n t o  t he  l i n e  of ases  d i s -  
cussed here, than those jus t  taken up above, 

188, 235 U. S. 610 ( lg15) ,  note 175 supra. 



by gasoline conr~umed outside its own boundaries, This, then, 

was an unoonstitutional burden on i n t e r s t a t e  aommeroe, 

To get  t o  one of the most in te res t ing  aspects of Jus t i ce  

McReynoldst opinion, we nust r e f e r  t o  the dissenters t  opinion, 

They pointed out t h a t  the majority's action constituted an in- 

va l id  interference with loca l  a f f a i r s ,  just  a s  Jua t ioe  

MclReynolds had pointed out i n  Haeve v. Congress of Indus t r ia l  

Or~aniza t ions ,  lg9 a then recent dissent ,  Jus t i ce  YoReynolds 

i n  the  prinaipal  case invalidated the s t a t e  l eg i s l a t ive  regu- 

la t ion .  A t  %he same time there  existed no federal  regulation 

on the subjeet ,  a f a c t  which the dissenters  oonstrued as  a 

green l i g h t  to  the s t a t e s  t o  regulate,  even though such regu- 

l a t ion  might be qui te  harmful, a s  they f e l t  it was, and would 

be, i n  t h i s  instance, It would be f a r  be t te r ,  the  dissenters  

urged, i f  Congress were t o  frame uniform ru les  against the 

increasing trade barr iers ,  I n  the absence of t h i s ,  and givea 

the majority decision, they asserted, we now have something 

f a r  more impraotioal, namely: 

nJudicial  control of national  commerce -- 
unlike l eg i s l a t ive  regulations -- must from in- 
herent l imftat ions  of the judicial  process t r e a t  
the subjeet by the hit-and-miss method of decid- 
ing single loca l  controversies. .,. Spasmodio and 
unrelated instances of l i t i g a t i o n  cannot afford 
an adequate basis f o r  the creation of integrated 
national  ru les  which alone can afford t h a t  f u l l  
proteotion f o r  i n t e r s t a t e  commerce intended by 
the Constitution.fll9O 

189. 307 U, 3. 496 [1939). See Chapter IX. 
190. MeCarroll v , Dixie Lines, 309 U, S. 176, 188-189 (1940) , 



k t  i s  a ques t ion  ~ ~ o r t l f i  pondering c_~~ ,e t~ , , e r  trie , L r i o r i t y  

u;d n o t  usurp tile f 'unctiou o l  L e  tittorlie;;- Geiie-?a1 o r  of s o ~ ~ e  

cor~gress io r la l  com,~i.r;tee i l l  recolmeilSing i t g i s l a t i o n  see- t ing ly  

I Pse tuL1 a - ~ p r o p r i a t e .   evert . e l e s s ,  i t  uoes setill a  l i t t l e  

a i squ i s - t  iiig t : ,~ L soli~e phase of i n t e r  s h t e  co~irasrce , i n  zi,e 

a o s m c e  ji' Federa l  o r  state l ~ g i s l a t i o n ,  siioulil by d e f a u l t ,  

as  i t  b e r e ,  coiue unuer tile r egu la to ry  a e g i s  of t h e  Cour t ,  e c t -  

i n g  spasrr~ouical ly  i n  a hi t-and-miss f a s h i o n .  

I n  a c s s e  decided a t   bout t h e  sane tinle1'' 2 u s t i c e  

l -c ikgnolus ,  f o r  a  unanimous Court ,  went e x t r e  nely Tar i n  up- 

ho ld ing  t h e  s t a t e  p o l i c e  por ler  i n  a s i t u a t i o n  i nvo lv ing  i n t e r -  

s t a t e  commerce. P l a i n t i f f  t r a l i syo r t ed  Kentucky whiskey under - 
a  l i c e u s e  a s  a con tyac t  c a r r i e r  under t h e  F e d e r a l  idotor Car- 

e  t , I 2  S u 7 ~ s e q u e n t l y  Kent uclcy enact  ed a  l a ~ ~ ~ ~  provid-  

i n g  t h a t  only  t hose  ho ld ing  a  s t a t e  t r a n s p o r t e r s t  l i c e n s e  

could  c a r r y  l i q u o r  from an au tho r i zed  p l a c e  of d i s t r i b u t i o n ,  

duch a  l i c e n s e  coulu be ob ta ined  untier t h e  law only  upon ce r -  

t i f i c a t i o n  a s  a comnon c n r r i a  by the  J t a t e  d i v i s i o n  of IIotor 

Trans  lo rca t ion .  l 'h is  c e r t i f i c a t i o n  had been r e f u s e d  t o  t n e  

p l a i n t i f f ,  ana he corisequently a l l e g e d  t h a t  h i s  r i g h t  t o  en- 

gage i n  i n t e r s t a t e  commerce had been impai red ,  

IJ;owever, t h e  h u r t  f a i l e d  t o  ag ree .  l l ~ v i o u s l y  'Lhe s t z t e  

194 can a b s o l u t l e y  f o r b i d  t h e  impor t a t i on  OF i n t o x i c a t i n g  l i q u o r s .  

191.  L;ii"frin I n c .  v .  i ieeves, 306 U. A ,  132 (1939) .  
192 ,  49 $ t a t  5&3 (1935 ) 
193.  The d c o h o l i c  3everege Cont ro l  net, 1:y. Ac ts  1938, c .  2. 
194.  This bias no t  only  s e t t l e d  i n  Clnrk D i s t i l l i n g  Co. v .  

:Jestern ~ I a r y l a n d  d .  Co, , 24.2 U. 5 .  310 ( l ) ,  out i s  a l s o  
provided f o r  i n  tiit: T b e n t y - i " i r  rilnenuinent, S e c t i o n  2. 



lLoreover ,  a  s:a.te can a b s o l u t e l y  Forbid manufacture,  even i f  

a l l  t i le r o c r u c t s  a r e  t o  go i n t o  i n t e r s t a t e  colmerce;  iTr. 

3 u s t i c e  i ic~ieynolds c i t e d  Kidd  v  . Pearson.  195  his would i n -  

d i c a t e  t l ~ a t  a  s t a t e  haa t h e  porrer a b s o l u t e l y  t o  f o r b i d  expor t  

of i t s  iiianufactured a r t i c l e s ,  ar~d s i n c e  -- and h e r e  ?Ye 

S u s t i c e  :lcifeynolds used one of h i s  f a v o r i t e  a r g u e n t s  : t h e  

l a r g e r  po.cier i n c l u d e s  t k e  l e s s e r  -- tile s t a t e  could  r e g u l a t e  

t h e  c o n d i t i o n s  under wliich i t  vv.0~16 allom such e x p o r t ,  

ii few rei,iarl;s seem i n  o;.der. P e r k p s  t h e  r e l i a n c e  on 

X i d d  v. Pijarson sias soi~lewllat mirward. 'i'nere 3 u s t i c e  Lamar 

upheld a  r e g u l a t i o n  on iiiaaufacture r a t , i s r  t hau  on c o ~ m e r c e .  

i ioreover,  t h e  ii~i:)orta~ice of tiie dec i s io i l  l a y  i n  t h e  f a c t   hat 

even before  Vuiced d t a t e s  v.  E .  C .  I-n>$.t Co, 19' t h e  Court  

had affiriiied i n  t , iat  d e c i s i o n  -chat comuerce and inanuf'acture 

were two r a d i c a l l y  d i f f e r e n t  and unconnected m a t t e r s .  i3y 

c i t i n g  t h e  case  h e r e  ik ,  g u s t i c e  i~ic3eynolds tended t o  { - ive  t h e  

i h p r e s s i o n  t h a t  comiierce and protiuction might be l i n k e d ,  197 a  

t h e o r y  vlihich he ref 'uted i n  no u n c e r t a i n  t e r n s  i n  h i s  d i s s e n t  

in t h e  Labor 3oard C:-.ses, 19' p a r t l y  on t h e  s t r e n g t h  of K i d d  - 
V .  P e ~ r s o n .  

- 
195.  128 U. 3. 1 (1888) .  
156.  156 V, 3 ,  1 ( 1 8 9 5 ) .  
197. i-le c a r e f u l l y  avoided do~ng t h i s  i n  Pennsylvania  v. 

V i r g i n i a ,  262 U. 3. 553 ( l 9 2 3 ) ,  -"\here he d i s s e n t e d  on 
grounds of j u L + i s d i c t l o n ,  See Cnapte~ IX. 

1 9 6 ,  Lauor Boarti v .  J o n e s  6c. L a u z d i n ,  301 U. A. 1 ( 1 9 3 7 ) ;  
Labor 3oard v .  ?ruehauf Co., 301 U. 3 .  45 (1937)  ; Labor 
Board v. Clo th ing  Co,,  301 U. 3. 58 (1537) .  C o x ~ a r e  a l s o  

Labor ~3oard v. F a i n b l a t t ,  306 U. 3 .  601 (1939 ) .  
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i'here a l s o  s e e a s  t o  be sa:le i r i c c r e s t  i n  t h e  statelllent 

tl::+t ?'. . . .ixis a.rgu;,lcnl; i s  i n c d n s i s t e n t  w i tn  t h e  d o c t r i n e  t h a t  

polier t o  exclude does iiot i nc lude  tile r i g h t  t o  ii!ipose uncon- 

s t i t u t i o n d  c o n d i t i o  s ,  i n  L l a t  t h e  p l a i n t i f f  :ii:kt be f'orced 

t o  give un a  c o ~ i s t i t u t i o n a l  r i g h t  t o  eng.>ar:e i n  interstate cc,,i- 

*,1$? i lerce .  In t l -~e ca se  01' -- 're S u s t i c e  1.c3eynolos t iLis  c o m ~ l e ~ t  

s e e m  e s p e c i a l l y  y e l e v a n t ,  s i n c e ,  a s  ~ee have s een ,  hLe r a s  

nroiie t o  Tinu u n c c n s t l t u t i o m l  c o n d i t i o n s  ~:?J,en t h e  s t a t e  money- 

r a i s i n g  $over snacled i n t o  i n t e r s  saze coruierce , C1i t i -e  o t h t r  

hand, he see;ied t o  i n d i c a t e  i n  t k e  ~ 2 r i n c i p a l  case  t k s t  t h e  

pa red  t o  t h e  m e e d  of tihe p o l i c e  pol e r  iii c o n t r o l l i n g  tile 

iLcAreynolds i n  a11 e a r l i e r  c a s e ,  202 i i c  i ,oi~aver,  he had 

f i g u r e a  a s  a l one  dissente ' ,  dy m a n s  01' t r ~ e  5 h r i q  ,ict of' 

1926,203 Louis iena  sougirt t o  p o i c o t e  and ~ r o t e c t  r l o c a l  i l l -  

d u s t r y  . Lne q u a r t e r  of iric na t:.ouf s ~ ~ ~ r i i i i ~ ~  process ing  

----- -- 
194:. ::eceut Cases ,  53 , ,;.CJ. L. - r 3  J *  672 (lcj4.0). 

\ - 
200. 3. :*. , Ln ,1nna i - o ~ c l a n d  Ce,lient Cc. v .  A t s s . ,  26C T J .  3 .  

203 ( l i i 25  ) z n u  GixL,!ei,;r v. t;in,;le, 275 b . J .  4bO ( 142: ) . 
23i. Ci, J US  ice 1;olms ? p e u u ~ ~ ~ b r t ,  ~ o c  t r i n e  i n  t i le  ; t i r ,sent  t o  

a c h l e s l ~ ~ g 6 r  V .  , : i s c o ~ , s i i ~ ,  270 ii. 0 .  230, ~ 4 . 1  ( 1 4 2 0 ) ,  c'ia- 
cu-ssed iii Ci~:i , )  ce r  I V .  

262. F o s c ~ r  r ~ c ~ c i u ~  Co, v .  - ~ a y ~ e l ,  kit U. 2. 1 (192 ,  ) .  
203,  2<.  , ,cbs 1 ~ 2 0 ,  O. 103. 



t h e  nt~aiiu anct h u l l 3  of s n r i x p  coula  noc be expor ted ,  s i n c e ,  

~ d e  i n t o  byan, t l i ev  cons t f  t u t ea  "c~e b a s i s  f o r  f e r t i l i ~ e r ,  

an5 r!ere a valuabli? assel ;  t o  tue geople  of Louis iana .  Xc- 

t u a l l y  only one pe r  cerit  of t i -e  t o t a l  h u l l s  arid heads vilere so  

used and tile r e s t  tbas consi6ered a nu isance  and droj~yed i n t o  

the s e a .  It i s  no t  h a r d  t o  s e e  t i ~ a t  t n i s  : a s  a  t h i n l y  d i s -  

gu i sed  i P i n v i t a t i o n v r  t o  t h e  siirim3 i n d u s t r y  to ilove t o  lLospi-  

t a b l e  Louis iana .  

J u s t i c e  3ui;ler found the l cdg is la t ive  d e c l a r a t i o n  which 

s a i d  t h a t  tA.s l ~ a s  no more t h a n  a  conse rva t ion  s t a t u t e ,  n o t  

b i ad ing  on t h e  Cour P4 , i n  v i e w  of il , i$ortant p r a c t i c a l  consid-  

e r a t i o n s .  iielyia,: on Pennsylvania  v. ::ast ~ i r ~ i n i a ? ' ~  he 

declayed t h a t  a si;a;e could  no t  whthholu a r t i c l e s  carved ou t  

of n n t a r e  ar;G reduced t o  p r i v a t e  p rope r ty ,  1'roi.i m e  s t r eam of 

interstate cbluierce on tile conait io-1 chat  ~ n t e r l i a l  neeus had 

t o  be s a t i s f i e d  i i rs t .  206 L i s t i ~ l g u i s h i n g  2 us oice  h i l i t e  s 

s t a x g e r i n g l y  eruui-te u e c i s i o n  i n  Geer v.  Connec t icu t ,  2Q7 viilcre 

204. F o s t e r  Pacl:ing Co. v .  i laydel ,  278 U. ,J. 1, 10-11 (1928). 
205. 262 U, d. 353 (192j). 
206. F o s t e r  Packing Go.,  v .  Iriaj-ciel, 278 2'. a. 1, 10-11 ( 1 9 2 8 ) .  
207.  161  L. J. 519 ( l a y o ) ,  f o r  a  Five-to-four Court .  



a s t a t e  law had been upheld p r o h i b i t i n g  expor ta t ion  of r a r e  

game b i rds ,  l e g a l l y  captured during t h e  open season, and re- 

t a i n i n g  t he  e n t i r e  sca rce  supply f o r  t h e  consumption of t h e  

s t a t e ' s  own people under t h e  p o l i c e  power, J u s t i o e  But ler  de- 

c l a r e d  q u i t e  blunt ly:  "The purpose is n o t  t o  r e t a i n  t h e  

shrimp f o r  t h e  use of the  people of Louisiana; it is t o  f avor  

t h e  canning of the meat and t h e  manufacture of bran i n  

Louisiana.  . . n208 

J u s t i c e  McBeynoldst d issene  was equal ly  ca tegor ica l :  

nEQanifestly, Louisiana has  f u l l  power abso- 
l u t e l y  t o  f o r b i d  i n t e r s t a t e  shipments of shrimp 
taken wi th in  h e r  t e r r i t o r y .  These crustaceans 
belong t o  h e r  and she may appropr ia t e  them f o r  
the exclusive use and benef i t  of c i t i z e n s .  I f  
t h e  S t a t e  should conclude t h a t  t h e  b e s t  i n t e r e s t  
of h e r  people r e q u i r e  a l l  shrimp t o  be canned o r  
manufactured t h e r e i n  before becoming p a r t  of in- 
t e r s t a t e  commerce, nothing i n  t h e  Federa l  Consti- 
t u t i o n  would prevent appropr ia te  a c t i o n  t o  t h a t  
end. This would not  i n t e r f e r e  with any right 
guaranteed t o  an o u t s i d e r ,  How wi ld  l i f e  may be 
u t i l i z e d  i n  order  t o  advantage h e r  own c i t i z e n s  
i s  f o r  t h e  producing S t a t e  t o  determine, To 
enlarge  oppor tuni ty  f o r  employment is one way, 
and o f t en  t h e  most e f f e c t i v e  way, t o  promote 
t h e i r  wel fare  ,209 

It was obviously c o r r e c t  t o  say t h a t  i f  Louisiana f e l t  

t h a t  she could serve  h e r  people b e s t ,  she oould withhold a l l  

t h e  shrimp i n  h e r  t e r r i t o r i a l  waters ,  and rese rve  them f o r  t h e  

consumption of her  own c i t i z e n s .  I n  t h e  above-quoaed por t ion  

of t h e  d i s s e n t ,  W. J u s t i c e  McReynolds d id  no t  contend t h a t  

t h e  people of Louisiana were in  need of consuming a q u a r t e r  of 

208, F o s t e r  Packing Go. v .  Eaydel, 278 U, 5. 1 ,13  (1928).  
209, 3. a t  15. 



t h e  shriiap su2ply  of t i le  United d t a t e s .  Fie merely s a i d  t n a t  

p rov id ing  a d d i t i o r ~ a l  e q l o y m e n t  i s  a  v a l i d  f u n c t i o n  of t n e  

s t a t e  p o l i c e  yower, even i f  it may burden i n t e r s t a t e  coidxerce. 

To be s u r e ,  a  s t a t e  cen exclude g reen  oranges  froix t h e  s t ream 

of i n t e r s t a t e  cor:merce, 210 out it i s  conceivable  chat  g r een  

oranges na be q u i t e  unhea l thy ,  whereas unshe l leu  shrL7.p a r e  

n o t ,  

Again J u s t i c e  ;ic'rieynolGs used t u e  h i g h l y  nec i l an i s t i c  

argument t h a t  the l a r g e r  power, i. e . ,  t h e  !?o'wer of exc lus ion ,  

i n c l u d e s  t h e  ? . e s se r  one,  i .  e . ,  t h e  power t o  lim90se c o n d i t i o n s ,  

The oppos i t i on  t o  t i i ~ t  argwient  i s  sui~marized b ~ t h  i n  i t s  

t , ~ c , o r e t i c a l  and p r a c t i c a l  a s p e c t  i n  a l e t t e r  t o  a  law journa l :  

"I:hetiiv r it be w i se  o r  d e s i r a b l e  f o r  t h e  
dupre~.ie Courct t o  liiirlit s Late ;Jot,er a t  t u i s  p o i n t  
i s  ... a  a_ut;st ior~ adl i i i t t ing of r e a s o n ~ l b l e  d i f f b r -  
ence of o : ~ i n i o - ~ .  3 u t  i t  i s  contended t n a t  t h a t  
qu,;stion ougnt t o  ae dec ideu ,  1i;re o t n e r  q u e s t i o n s  
a r i s i n g  under t h e  comrierce c l a u s e ,  by l ~ r a c  L ica l  
r ea son ing  insi;taci of b r e s o r t  t o  a  b s t r a c t  1 0 6  i c  . 
I n t e r s t x Z e  coimerce i s  a  p rac  t i c a l  csnce , t ion211 
anu t h e  eababl is i led  courses  of ous iness  n o t  only  
do but ougnt t o  ? l a y  a p a r t  i n  t h e  u e t e r n i n a t i o n  
of i t s  c o n t e n t .  'dae s t a t e s  have no t  been depr ived . . . of t h e i r  dower t m  e m c t  r ea sonab le  mcasures of 
conse rva t ion .  . . . They a r e  s i : , i ~ l y  iiot p r m i t t e d  t o  
use t i i e i r  p o t ~ e r s  t o  u i  jcririlinat e  a g a i n s t  t b e  co~i -  
i ierce aria i n u u s t r i e s  of o t n e r  s L a t e s ,  i f  t h e y  de- 
s i r e  t o  r e l e a s e  t n e s e  r e s o u . c e s  f o r  use  i n  i n t e r -  
s t a t e  cormerce,  d u t ,  w i l e  Louis iana  rnay s t i l l  
pos se s s  t h e  power  t o  -laL? 'dog i n  t i le  ?riangert w i t h  
lier . . . shrirnp . . . by  or biddiug a l l  sl~i_oraents 
-~ilereoS ou t  of  he s Late, ecoaoniic c o n s i d e r a t i o n s  

210. sligh v.  Lirkwoofi, z2'7 'LJ . 2.  53 ( 1-915 1 . The op in ion  was 
by Z us-Lice Day f o r  a unaniri~ous Court .  

2111. 5ee  no te  80 supra  For alriiost i d e n t i c a l  words expressed on 
afidtlzer occasion by 3 us t i c r :  !'ic?Iemolds. 



w ~ i l  i n  all yrou;,bili-i;y prevent  t h e  a d o 2 t i o n  of 
- such a p o l i c y ,  It would i r i S w e  Louis iana  a s  ~iiuch 

oy i,loTe than  anyone e l s e  . '~212 

It seeins elkjar, t hen ,  t h a t  K T .  J u s  Lice ~dc3eynolds ?ought  

the growth of t h e  f e d e r a l  p o l i c e  roi jer  an6 t h a t  he had l i t t l e  

use  f o r  t h e  exercise of tlie s-La~te t ax ing  jjower when i t  i:ligi,t 

i.:iipifige upon i n t e r s t a t e  co;miierce . Gi-1 t h e  o t h e r  hand,  he 

ailowed a g r e a t  ac6l of  lee lvay  t o  tile e x e r c i s e  of the s t a t e  

- - 
Ad '1. 806, 610-811 212. Letter U ~ T  A. i i .  Leilt t o  23  ILL. L. ' J T r  

( 19% . 



xnents ,' che sub;ect of the  i ~ m u n i t y  of f e d e r a l  ~ n s t r u e n t a l i -  

t i e s  froid s t b t e  taxa t ion  has been an i i lgortant  pro'blern i n  our 

law, This-problern i s  .then v i r t u a l l y  coextensive wi th  o u r  h i s -  

t o r y  a s  a naLion. 

The theory of the  ir.u~uiiitg of s t a t e  i n s t r u m e n t a l i t i e s  

froin f e d e r a l   axa at ion i s  f a r  l e s s  old and r~lucll l e s s  d i s t i n -  

guished i n  ancestry.  Chief J u s t i c e  Karshal l  i n  NcCulloch v. 

~ a r y l a n d '  had ru led  t h a t  whereas people i n  a s t a t e  could tax  

t h e i r  own they  could no t  t a x  what belonged t o  a l l  t h e  people.  

Nei ther  must it be fo rgo t t en  t h a t  t h e  Chief J u s t i c e  was a 

Haniiltonian, which meant t h a t  he s t rong ly  believe6 i n  f e d e r a l  

supremcy md t h a t  it was t o  t h a t  end t h a t  he proclaimed t h e  

immunity of Pecieral i n s t r u m e n t a l i t i e s ,  The proclanlation of 

t h e  Yeverse theory,  i. e . , t h e  i imunity of s t a t e  ins t rumenta l i -  

t i e s  froifi .C'ederal t a x a t i o n ,  )?as not h i s  work. bne coimentator ,  

wdo deplored t h e  o r i g i n s  of t h e  subsequent growth of r ec ip ro -  

c a l  inuun i ty ,  thought t h a t  i t  seei,ied 

q f . .  . c l e a r  beyond a poss ib le  doubt. .  . t h a t  
t l -~ j re  i s  nc ~ a r i t y  - i n  t h i s  r e s p e c t  between s t a t e  

1. :.IcCulloch v. lLkirylan6, 4  :&eat. 316 (3. 5. 1519) ; ' #es ton  v .  
Jhe Ci ty  of Charleston,  2 Yet. 4hb fU. d. 1829) ; Proviuence 
bank v .  b i l l i n g s ,  t!+ P ~ T ,  j l 4  (U, d. 1830) .  

* 7-  2 .  4 .$neat .  310, 436 (-g. S. 1819). 



t axa t ion  of f e d e ~ a l  i n s t r u m e n t a l i t i e s  and se- 
c u r i t i e s  on t h e  one nand, and f e d e ~ a l  t a x a t i o n  
of s t a t e  ins t rur r ien ta l i t i es  and s e c u r i t i e s  on 
t h e  o the r .  Yhe very bssis of tne  immunity 
c l a i m a  f o r  f e d e r a l  i n s t r u m e n t a l i t i e s  and se- 
c u r i t i e s ,  whatever i t  i s ,  i s  t h e  f a c t  t h a t  

The l a t e  b i r t h  of p a r i t y  occurred long a f t a  Chief Jus -  

t i c e  1,:arsinall had l e f t  t h e  bench. I t s  o r i g i n  was p a r t l y  due 

t o  a  r e a c t i o n  a g a i n s t  the c e n t r a l i z i n g  terlderlcy of t h e  :;sir of 

t h e  ~ e b e l l i o n . 4  ~t t h a t  t ime J u s t i c e  &e l son  held t h e  s a l a r y  

of' a  s t a t e  judge ii.xiune from a f e d e r a l  incorile t ax .5  T h i s  oc- 

c m r e d  a s  l a t e  a s  1871. 

3 u s t i c e  Llci-kynolus occupied t h e  bench a t  a  t h e  i n  wnlci-1 

tile p-oble~iz looLilea l a r g e  f o r  s e v e r a l  reasons .  There was f i r s t  

of a l l  a  rapid growth of investrrient, both uuring t h e  Ziorld ;;ar 

anu during t h e  boor11 OF t h e  ' twent ies .  I . L U C ~  c a p i t a l  was i n -  

vested i n  publ ic  s e c u i t i e s ,  such a s  L i b e r t y  Sonds or  o the r  

~ ' e d e r a l  bonds, o r  s t a t e  and :~lunlcipal  i s s u e s .  : ;ere they r e -  

o i p r o c a l l y  i~xaune froin taxation' .  

Jecorldly, bo tL  f e b e r a l  anti s t a t e  and l o c a l  ~overnment s 

siere i n  search  of new sources  of' revenue.  ?his was due t o  t h e  

v a r ,  t h e  ensuing d i s l o c a t i o n ,  end the n e c e s s i t y  of coping wi th  

3. Louis  B. Soudin, The 2axation of Governmental I n s t r u e n -  
t a l i t i e s ,  22 GEO. L. I ; .  1, 18 (1933) .  I t a l i c s  i n  t h e  
o r  ig i r ia l  . 

4. Iu, a t  29-30. 
5 .  C o l l e c t o r  v .  Lay,  11 ,,'all. 113 (U. .j. l t 7 1 ) .  
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a aep re s s ion .  ,.as isiwlunity golng t o  depr ive  the d u b l i c  of 

l a r g e  sources  of reverlue'i 

'iliien t l i c re  t a s  i n c r e a s i n g  p a r t i c i p a t i o n  by t h e  gov- 

e r n m u - t s  i n  econordc l i f e .  5aoulu a  ~ u r i u c i i c t l o n ,  tmen en- 

g:a,;eii i . 1  p r o p r i e t a r y  econon;ic _ j u r s u i t  such a s  i s  o r a i n a r i l y  

c a r r i e d  on by p rxve te  i nd iv i i i ua l s  r e t a i n  a  t a x - f r e e  s t a t u s ,  o r  

slloulu i t  be taxed on a  pa r  w i t h  i t s  p r i v e t e  equals:  

Through t l , i s  riaze d? 7sroblerns t h e  Court pursued a course  

which was everytr i ing but  a  s t r a i l ; h t  one. But what was Justice 

I~vkiieynolcis p e r s o n a l  path"? AS one l e a n i n g  toward s o m e t h i ~ ~ g  

f a i n t l y  resembl ing anarchism and a g a i n s t  c o n t r i b u t i o n s  t o  t h e  

p u b l i c  t i l l ,  we should  expect  t h a t  he Savored t h e  proclamat ion 

of sovere ign  imnunity wherever f e a s i b l e .  3 u t  a s  i t  was, he 

d i O  no t  t r a v e l  on a s t r a i g h t  pa th  e i t h e r .  "Je s h a l l  have t o  

p i c k  our way. 

I. Fede ra l  I~ui iuul ty  and d t a t e  ' i 'axation.  

~ioupdlily s t a t e d  t n e  law p r i o r  t o  5 u s t i c e  ~ , ~ c B e y n o l a s '  ac- 

cbs s ion  t o  t i le  Court  Idas t h i s .  d-cates could  no t  d i s c r i m i n a t e  

by ineam of t a x a t i o n  a g a i n s t  t h e  f u n c t i o n s  and  o f f i c i a l  bus i -  

n e s s  of t h e  f e d e r a l  .6 This  inc luded  i l . lpos i t ion  by 

means of t a x a t i o n  by a c lun i c ipa l i t y  on  he f e d e r a l  govder t o  

c o n t r a c t  f o r  l o a n s  on %he c r e d i t  of t h e  Uni ted S t a t e s .  7 

& e i t h e r  could a  s t a t e  l e v y  an occupat ion tax on a  f e d e r a l  

6 ,  1;cCulloch v. i;!eryland, 4 !,'heat. 316 ( U e  3 .  1619 1 
7. I jeston v. C i t y  of Char les ton ,  2 P e t .  448 (U. ;j. 1829) .  



o f f i c i a l  without burdeaing t h e  func t ions  of t h e  f e d e r a l  gov- 

A t  f i r s t  blush t h e  s i t u a t i o n  bears  some reseaiblarice t o  

t h e  c i r c u i s t a n c e s ,  previously examined, i n  which t h e  s t a t e  

po l i ce  or  taxing power threatened t o  i n t e r f e r e  wi th  i n t e r s t a t e  

commerce, But a t  second blush the  s i m i l a r i t y  proves t o  be an  

o p t i c a l  i l l u s i o n .  'The r u l e  a s  t o  t h e  s:atets i n t e r f e r e n c e  

wi th  f e d e r a l  Lnstruirieiitalities by- means of t axa t ion  ". . . i s  

izlore s t r i c t  than t d a t  r e l a t i n g  t o  the  i imunity of income de- 

r ived  fro12 i n t e r s t a t e  cormerce. The dupreiue Court has sus- 

ta ined  taxes  upon ne t  Fncoine t h a t  inc ludes  ga ins  from i n t e r -  

s t a c e  comnerce on n e t  income derived froiil expor ts ,  t h e  regu- 

l a t i o n  of wLich i s  a  federal Punction, ... f V  But not  even a 

sinall t a x  d i r e c t l y  burdening a f e d e r a l  ins t rumenta l i ty  was 

permiss ib le ,  f o r  t h e  "... r u l e  a s  t o  i n s t r u m e n t a l i t i e s  of t h e  

'United S t a t e s  . . . i s  zbsolu te  i n  form.. . . It may be s a i d ,  

then ,  a s  t o  taxa t ion  of f e d e r a l  i n s t r u m e n t a l i t i e s  conpared t o  

t a x a t i o n  of i n t e r s t a t e  corunierce t h a t  while I f . .  . t h e  l a t t e r  in-  

volves a  question of degree,  the  former i s  not concerned h i t h  

the ai,lount of tne  t ax .  u l 1  This i s  so because i n  t h e  i s s u e  

here discussed fv. .  . i t  i s  a quest ion of sovereignty,  

- 
8. Dobbins v, The Comnissioner of E r i e  County, 16 P e t ,  435 
(U. 3 .  1842).  

9, John G. Hervey, J u d i c i a l  a e l i m i t a t i o n s  of t h e  Exe:.iytion of 
Federal  - T n s t r m e n t a l i t i e s  from S t a t e  Taxation, 12 m_T). L. 7,. 
291, 320 (1938) .  

10.  J u s t i c e  Holmes i n  G i l l e s p i e  v .  Ukl~ho~ila,  257 U. 5, 501, 
505 ( 1 9 2 2 ) .  

11. dveinbjorn J okinson, F'eaeral 'Taxation k f f  e c t i n g  S t a t e  In- 
s t r u r a e n t a l i t i e s ,  68 u e  $. L. iiE)V. 240, 245 (1934).  



and t h e  econoraic t e s t . .  . i n  t h e  i n t e r s t a t e  comaerce cases ,  has 

no a p p l i c a t i o n  he re  ."12 Fha d i f f e r e n c e  i n  j u 6 i c i a l  ayproach 

i s  groclnded on t h e  d i f f e rence  of t , ~ e  su.b;ect laat ter  w i th iu  t h e  

711n t h e  i n t e r s t a t e  cormirce cpses t h e  s t a t e  
i s  no t  tax ing  t h e  f e d e r a l  overnsent ,  o r  any 
furlction of' t i m t  govern,nent; a l l  t:mt it i s  ever  
doing i s  'omdenin$ t o  a g r e a t e r  or l e s s e r  aegree  
a  func t ion  of n a t i o n a l  L g o r t a n c e  but c a r r i e d  on 
by p r i v a t e  e n t e r p r i s e ,  w i c h  t h e  f edeyal  govern- 
nen t  i s  g iven  t h e  ,,other t o  r e g u l a t e  i n  order  t l l s t  
i t  [lay be wotecced  f r o n  stoppage or  unreasonable 
burdening by t h e  s ~ a t e s .  This i s  q u i t e  a d i f f e r -  
e n t  mat te r  f r o u  a  tax  wcich i ' a l l s  upon t h e  nec- 
e s s a r y  func t ions  of t h e  f e d e r a l  governn;ent.lf13 

J u s t i c e  Kolmes inade a s i m i l a r  po in t  i n  3.n in s t ance  tvnere 

Plaryland atteoipted t o  p ive  a d r i v e r ' s  t e s t  and t o  exac t  a li- 

cense f e e  from f e d e r a l  eiiiployees d r iv ing  United S t a t e s  mai l  

vei i ic les .  3rushing s s i d e  t h e  precedents of s t a t e  t a x a t i o n  of 

i n t e r s t a t e  conmerce, he s a i d :  

IqThe,y uea l  w i t i i  t h e  conduct of pr ivr  t e  per- 
sons i n  ~ ~ ~ a t t e r s  i n  m i c h  t h e  3 t a t e s  a s  w e l l  a s  
t h e  gelleral  governo:ent izave an i n t e r e s t . .  . . Eere 
ti16 ques t ion  i s  t\vhetki6r t h e  Ata te  can interrupt 
t h e  a c t s  of f n e  gene281 government i t s e l f .  ',.iith 
re:,:rd t o  t a x a t i o n ,  no i i a t t e r  how r t a s o n a b l e ,  o r  
how un ive r sa l  and urlaiscriminating,  t h e  State' s 
i u b i l i t y  t o  i n t e r f e r e  has  been r e g a u e d  a s  es-  
t a b l i s h e d  s i a c e  iicCul10ch v. i J~ery land .  . . . The 
cxecision i n  t h a t  case  vlas i;ot ~ u t  upon any cori- 
s i d e r a t i o n  01' (negree but  upon t4-e e n t i r e  absence 
of power on  he :>art of t he  d t a t e s  t o  touci,, i n  
t i l a t  tjay a t  l e a s t ,  t h e  Iristricllrit:~it;licias of t n e  
Lni ted Atabes..  . . i f l L ,  

12.  dobe r t  C. ~@3'i,vn, d e s t r i c t i o n s  on J t a t e  Taxation because of 
I n t e r f e r e n c e  wit11 F e d e ~ ~ a l  Fuilctions, 17 VA, L. xTJ. 325, 33k 
i l s i j l ) .  

15.  2. a t  332. 
1 4 .  J ~ h n s o n  v .  ; - ~ r y l a n d ,  254 'I]. 3 .  51,  55-5b (1S.20). 
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It i s  ~ e y r e t t a b l e  t h a t  J u s c i c e s  P i t n e y  and l'.c;teynolds 

dic!  n o t  s;jecify tile r ea son  Tor che i r  d i s s e n t .  I n  tine c&se  of 

t h e  la4i;te 2 ,  i t  d q h t  w e l l  m v e  been due t o  1,is g rave  concern 

wi th  ~ t o z o r  v e h i c l e  t r a f f i c ,  noted i n  t h e  d i s c u s s i o n  on conuwrce. 

It tms ~nentior~ned TL t tile Court 'iias ~ ~ u r s u l n z  a waveri-ng 

p a t h  on t h i s  v d ~ c l e  sub,;eccl. J u s t i c e  ~ - c l ; e y n . ~ l ~ s  tu rned  and 

t w i s t e d  t o o ,  sdlet i i i ies  1:ith t h e  m a j o r i t y ,  soi i iet ir~~es i r i  o 2 ~ o s i -  

t i o n .  Tnose twists ancl t ~ r r i s  Te.ere f r e q u e r ~ t l y  exp la ined  ay 

so& r e c u r r e n t  x i r a s e s  c-l,braci~ig t h e  - c .o~ds  v r e i ~ o t e ~ i e s s r s  o r  

Y q i r ~ i ~ i r e c t n u s s 1 7  a s  ccintrasted L f t r l  t i ~ e  col is idera t ior i  of t ~ , e  ce-  

g r e e  oi' ~ 1 1 2  burden p e v u l e u i ;  i n  ti,e ~ ' ~ . e l d  of S L S ~ ~  ~ m i ' t i o n  

m a  s z a t s  , )o l i ce  jo:jer i r ~ t e i ~ f  e r u l q   it:^ h t e r s t a  t e  co,.it,ierct;. 

Tn s ruer  -co t ~ s s e s s  3usi;lce ;-cAieyridlcisl p o s i t i o n  p rope r ly ,  i t  

w i l i  b e  necessar , ;  t o  l o &  ;t t n ~  d , ~ ' f e r e n t  a n g l e s  cf t h e  

j i '~o le i i l  t o  ooserve t h e  degree  of r i g i d i t y  o r  F l e x i b i l i t y  on 

t h e  p a r t  oP t h e  J u s t i c e .  

A. Fede ra l  L2ases and Eyan c h i s e s  . 

iis i n  a l l  areas of' in tergoverr i i ienta l  t a x a t i o n ,  bhe 

3u-preL-e C s ~ u r t  moved from a a  a t t i t u d e  of g r e a t  r i g i d i t y  t o  

f l e x i ' o i l i t y  ~ ~ i ~ e i i  i t  c m ~ e  t o  l e a s e s  OIL ~ ' e d e r a i l y  ot ned l a n d .  

 he s i t u a t i o n  w~!licr~ u s u r l l y  oobtaineu i n  t?As c l a s s  of ca se s  nas 

m a t  the  h i t e d  S t a t e s  owned l enus  h e l d  i n  c r u s t  Tor the  bene- 

f i t  of the  Irluiaris,  i ,-irlcral r e s o t p e e s  discovered ciri t ~ l e s e  

lal?us cclulu be e x ; l o i t e d  by pr ivcbe i n z e r e s t s  luniier l ~ a s e s .  

i lnese I n t e s r s c s  Lad t o   lay tile Vni ted d?;a tes  r c h a l i t i e s  on t h e  



prouuc t s  e x t r a c t e d .  Thlcse r o y a l t i e s  i n  turn u s u e l l g  served 

t h e  w e i f a r e  of the  I r i ~ i a n s  , f o ~  ,xaA + l e ,  t i l ~ o u g h  p o v i u i n g  f o r  

1 c~iore educa t ion .  'i'he cjuestion r a i s e d  7',bs, would a  s ~ a t e  t a x  on 

1 t h e  priv5l;e p a r t i e s  ex_riloiting t , ~ e  mii ieral  r e s o u r c e s  p reven t  

t h e  f ' e d w a l  :;overn~,ient froi:: negotl t . . i t ins the bea t  p o s s i b l e  

terms m behalf  of i t s  I n d i a n  igardsr?  

For t r ~ e  i ~ o s t  p a r t  J u s t i c e  ::c-:eynolds ariswered t h i s  ques- 

t i o n  i i i  t i le  a f f i r m a t i v e .  For i n s t a n c e ,  t k ~ e  Uni ted S t a t e s  ~ m d e  

an  agreeuent  w i t h  I n d i a n  t r i b e s  i n  bi.clahoLta, tile ~ t o l i a  Agree- 

k ~ e n t ,  t o  : ,ct c s  a  t r u s t e e  f o r  t h e i r  c o a l  l a n d s .  Tlie l a n d s  mere 

t o  be l e a s e d  t o  some mining cot.iganies, and. t h e  r o y a l t i e s  pa id  

on t h e  coa l  were t o  be used Tor t h e  educa t ion  of tne I n d i a n s .  

15 Con;gess r a t i f i e d  t h e  a z r e e ~ e n t  and t1-e p l an  went i n t o  exe- 

c u t i o n ,  H o ~ ~ e v e r ,  ;? , i~en C:klahoaa passed a law a s s e s s i n 5  t h e  

n i n i n g  c o q a n i e s  \ : i t h  a  g r o s s  revenue t a x  i n  a d d i t i o n  t o  t h e  

ad valorem t a x  a l r e a d y  pa id  on t h e  c o a l ,  t h e  co~npanies claimed 

trle s t a t u s  of il.miune Peae ra l  i n s t r u m e n t a l i t i e s  . 
Speaking f o r  a  u n a n i r ~ o ~ s  Court ,  i n  a d e c i s i o n  which con- 

s t i ~ u t e s  an i r ipor tan t  pi>ecedent f d r  subsequent ones ,  3u.s t ice  

~ ~ ~ c ~ r e y r i o l d s  f  ouad t h a t  t h e  ntolca Agremen t  and t i le  C u r t i s  r,ct 

".. . il-igosed upon tile United. d t a t e s  a  d e f i n i t e  duty  i n  r e s y e c t  

t o  opening and o p e r a t i a g  t i le  coa l  a i n e s  upon t h e i r  [ the ~ r i d i a n s j  

l m a s  , and appe lan t  i s  tile : ins t rumental i ty  through vdilich t h i s  

o b l i g a t i o n  i s  being c a r r i e d  i n t o  e f f e c t .  $uch an agency can- 

19 
i I O ;  be sub j ec t ed  t o  an occupat ion or  p r i v i l ( . g e  t a x  by a  Z t e t e .  

1 5 .  C u r t i s  Act ,  30 d t a t .  495 (1898). 
16. Choctaw Ec Gulf 3. 2 ,  v .  l:aL.rison, 235 U. 3 .  2512, 298 (1414). 
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To t h e  c l a i a  t h a t  t h i s  was ju s t  another  ad valorem t a x  

on the  private proper ty  02 the  company e x p l o i t i n g  t l :e l and  

f o r  p r o r i t  , J u s t i c e  f IcXeyvnolCs answered t h a t  t h e  very language,  

i t g r c ; ~ ~  revenue tax , : '  rlesates t h e  idea  t h a t  t h i s  could iiierely 

?'. .. repyesent  t he  ideasure OF t h e  value of proper ty  l i a b l e  t o  

a  genera l  a s ses saen t  . . . . fl17 i t  nas  aimed a i r e c t l y  a t  t he  

f e u e r a 1  p r e r ~ g a t i v e  t:, iiake ari-angemmts f o r  i t s  Indian  wards: 

' I .  . . filanif e s t  pur:;ose i s  t o  reach  a l l  s a l e s  and secure  a  

c e r t a i n  pbrcentage thereof  -- a mt i -oa  cor,~-~only pursued i n  

r e s p e c t  of l i c e n s e  a n d  occupation t a x e s .  1118 

The forin 0.' t h e  tax must have l o o m u  a s  an i i .~por t an t  

f n c t o r  i n  J u s t i c e  ikKeynolcst  minu. I n  an ins t ance  wnere t h e  

Federal  goverrunent s e t  a s i d e  some l ands  r i c h  in ore  f o r  tile 

beilei'it of ti,e Ind ians ,  aud Oklahonia sought t o  ii,pose an ad 

valorem tax on tile l e s s e e s ,  he d i s sen ted ,  w i th  3 u s ~ i c e  drnildeis 

w r i t i n g  a sepa ra t e  d i s s e n t ,  from an opinion by J u s t i c e  d u t l e r  

l ~ o l d i n g  t h a t  t h e  i!iining corupaiiy had becone a f e d e r a l  i n s t r u -  

men ta l i t y  and hence immne from s t a t e  e x a c t ~ i ~ e n t s .  l9 Using, 

un fo r tuna te ly ,  jus t  f o u r  l i n e s  t o  v i c e  ; [ is  disagreement,  

J u s ~ i c e  1ic;ieynolds used t h e  f l e x i b l e  doc t r ine  thtit  1 0 . ,  . t h e  

e f f e c t  of t h e  a s s a i l e d  t a x  upon t h e  i n s t r u m e n t a i i t y  of t h e  

United d t a t e s  i s  remote. . . .  ro20 

Ihe Olrlahorna enactraent, theii, was pred ica ted  t o  f a l l  be- 

cause 3 u s u i c e  iic,-cegnolds '?.. . vievded the  t a x  a s  f a l l i n g  upon 

- 
1 7 .  a. a t  2;;. 
l b .  I b i a .  - 
1 9 .  2 aybi rd  Ilining Co. v .  Ke i r ,  271 J. 5 .  609 (1926) .  
20 .  - I d .  a t  615. 



t h e  e x e r c i s e  of a  f e d e r a l  power and t i l e r e f o r e  i n v a l i d  i z r e -  

s p e c t i v e  of i t s  economic e f f e c t  -- t h e  ar~rount of -the burden 

was n o t  iL3-Fiortant.u21 This  d e c i s i o n  was used s h o r t l y  t h e r e -  

a f t e r  t o  s t r i k e  down a t a x  upon a l l  t a n g i b l e  and i n t a n g i b l e  

p r o p e r t y  of an o i l  conpany ho ld ing  a  l e a s e  upon Csage l a n d s .  

dpeaking f o r  a  unanimous C u r t ,  J u s t i c e  I1ki:enna found t h a t  

". . . t h e  assessment  a g a i n s t  t h e  o i l  co~lpnay,  S O  f a r  a s  it i n -  

c luded  t h e  l e a s e s ,  whetncr  a s  se;oarar;e o b j e c t s  of t a x a t i o n  o r  

a s  represe l i t ed  o r  v a l u s d  by t h e  s t o c k  of t h e  coiqany,  i s  i n -  

valid, f122 The a l l - i r a g o r t i n t  r e a s o n  f o r  t.iis was t h a t  a " tax  

upon t h e  l e a s e s  i s  a  t a x  upon t n e  power t o  maie  the^,^, and 

cou ld  be used t o  ue sz roy  ti le yower t o  inai:e t h e n ,  u 2 j  Ifhe icu- 

e r a 1  g o v t ~ r n m n t  t s hanu, Imwever, would n o t  have been s t a y e d ,  

had t h b  r o y a l t y  been p a i d  be fo r e  t n e  assesslnent  of a  s t a x e  ad 

valoreiu t a x ,  auci uad t h e  o i l  a t  t h e  t u e  of assessment  been 

comilingled i n  t a n ~ s  w i t h  o i l  f r o u  u n r e s t r i c t e d  l e a s e s ,  I n  

t h a t  c a s e  i t  would have been a  t a x ,  n o t  on a  f e d e r a l  ~ n s t r u -  

m n t a l i t y ,  bu t  on a  priva-ce corpo-+at ion o p e r a t i n g  f o r  i t s  own 

4h i s  l i m i t e d  t h e  Choctaw d o c t r i n e .  It d i d  n o t  

o v e r r u l e  i t ,  

I n  Tac t ,  t h e  Choctaw ca se  remained v e r y  much a l i v e  f o r  

q u i t e  a Few y e a r s ,  It :;as c i t e d  w i t h  much app rova l  by J u s t i c e  

21.  J o h n  G. Lcrvey,  2 u ~ i c i a l  Z e l i m i t a t i o n s  of t h e  Sxelliption of 
'Federal  I n s t r u m e n t a l i t i e s  froin a t a t e  Taxa t ion ,  12  E-P.  L. 2. 
241, 303 ( 1 9 3 8 ) .  

22. I n a i a n  b i l  Go. v .  e/lrlahoma, 240 U. 3 .  522,  531 (1916)  . 
23. I d .  a t  530. 
2.4. Chief  J us  ice 'riu:,hes f o r  a  unaniiaous Cour t  i n  I n d i a n  l'tjr . 

w- 1. Cil Go, v ,  3 u .  a r  . -qua l i za t io r i ,  28, U. J. 525 (15331.  
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,~ol i , les  i n  t h e  famous case  of G i l l e s y i e  v. ~ l c l a h o ~ n a , ~ ~  decided 

over  -tile p r o t e s t  of J u s t i c e s  P i  tney , brande i s ,  ana Clartze. 

i'hat op ih ion  has. been c n a r a c t s r i ~ e d  as  "... a  oeau t i f 'u l  a i s -  

p l a : ~  of s y l l o g i s t i c  reason ing .  A. ju r i sprudence  of concep t ions  

p r e v a i l e b .  "26  i t  exteuded J us  Lice &;c;:eynoldsf u o c t r i n e  t o  an  

Oklahoina ttix on n e t  incorne i n s o f a r  a s  i t  reached income de- 

r i v e d  f r o x  l e a s e s  on Creel; and Csage o i l  l a n d s .  It ~ ' i ig i i t  be 

po in ted  out,  at a m x  on n e t  income i s  a very  u i i ' f e r e n t  t h i n g  

f r o u  t axes  on g ros s  income o r  occ l i i~a t ion  o r  f ranc l i i se  t a x e s  

w n i c l ~ .  a r e  l e v i e d  r e g a r d l e s s  of whether t h e  co rpo ra t i on  r e a l -  

i ~ e d  a p r o f i t  a t  a g iven t i i l ;e .  
2 '7 

zut, a s  was noted above, S us l ; i ce  Lolraes took a s band 

w L i c h  was grounded on a .bso lu tes .  I n  t h a t  d e c i s i o n ,  ~vil-icil W R S  

t o  i n f l u e n c e  subsequent ones by 5 u s t i c e  Xcl?eyr?,olds, J u s t i c e  

flolrms dec la red :  

?'In ca se s  whcre t h e  p r i n c i p a l  i s  a b s o l u t e l y  
in~.,~uut: froirL i n t e r f e r e n c e  an i n q u i r y  i s  al lowed 
i n t o  t he  s o w c e s  1'ro_,1 'dj~iicli n e t  income i s  de- 
~ i v e d  anci i f  a  p a r t  of i t  ciii!ies froin such a  
source  t h e  t a x  i s  pro t a n t o  v o i d . ,  . . Iri~etiit;r ta is  
prccer t j r  could b e  t axed  i n  ailg ocnei' for',, o r  n o t ,  
i L  cannot be  reached US p r o f i t s  o r  i n c o i ~ e  frclli 
l e a s e s  ;3uch 3s tlLo,ie b e f o ~ e  us .  i'ae ,a,ae con- 
s i a e r a t i o n s  ~ % u t  i ~ v a l i d a t e  a  t a x  upon t h e  l e a s e s  
1.r~vu1ic a t e  a  cax upon tine p r o f i t s  of m e  l e a s e s ,  
a d ,  s t o - )p ing  a i , o ~ t  oi u ~ - e o r e t i c a l  ;2ossi ~ i l i z i e ; ,  
a zax ugo11 sucil z o f i t s  i s  a ixirect  h a l ~ p e r  upon 
clle e f f o r t  of L i e  Vnited j t a t e s  t o  :-a re t i le  be s t  
T;iTtlS t i a  t  1% Can i'or i t s  %~aX'ds. 1128 

2 7 ,  i \ ,ote 1'3 supra .  
26. Gi l les9i .e  v. oklahocia, 257 U. 3 .  501, 565-506 (19'22).  



ilOVJ tiiis d e c i s i o n  i n f luenced  jl u s t i c e  Llcl?eynolus i r ~  t u r n  

i s  shown i n  a  case  wiiich c ~ r r i e a  t h e  ; ) r i n c i p l e  ou t  of t h e  

f i e l a  01 l e a s e s  on p u b l i c  l and  and l i e s  i n  t h e  f i e l d  of bor- 

rowing on t1:e c r s d i t  of h e  United S t a t e s .  29 5 p e a k i n ~  f o r  a 

unanimous Court ,  he s t r u c k  uown j e c t i o n  76.34 01' t i le  :;iscon- 

s i n  d t a t u t e s  of 1923 i n s o f a r  a s  i t  ir.lpedeti t h e  fede:al govver 

T;O borrow. i%e law exacted a t n r e e  p<:r cen t  l i c c i l s e  tax, 

ueasured by yross  r e c e i p t s ,  f  r o u  d: :mst ic  insurance  c o q a n i e s  . 
I11 t n e  c a s e  a t  lianrx, incame fPom f e d e r a l  s e c u r i t i e s  was irL- 

ciucied i n  tlie m a s u r e  of m e  t a x .  de ly in t ; ,  a long o t x r s ,  on 

tile G i l l c s p i e  c a s e , j O  znd u s ing  language n o t  t o o  a i f f e r e n t  

from t h a t  o r  SusLice  1-.ol!;es, J u s t l c e  iblc_ieynolas Pound i t  

". . . s e t t l e d  d o c t r i n e  here t L i a t  where t h e  p r i n c i p a l  i s  abso- 

lu-cely  i r i u i i e ,  no v a l i u  t a x  cau be l a i d  upon incoine a r i s i n g  

t i ierefrom, 110 t a x  ~ ; d s  bvould ataount p r a c t i c ~ l l y  t o  l a y i n g  a  

burden on t h e  exeqptea  p r inc ipa l - .  11 3l 

Close ly  r e l a t e d  ' to  tile l i iat tsr  of' l e a s e s  on p u b l i c  l a n d s  

i s  tile ma t t e r  of p a t e n t s  and co lyr i ,g i i t s .  Tile C o n s t i t u t i o n  i n  

i i r t i c l e  I, s e c t i o n  8,  empovders t h e  United S t a t e s  t o  i s s u e  

p a t e n t s  and copyr igh t s  i n  o rde r  t o  promote the  a r t s  and s c i -  

ences .  -3y means o i ' t h i s  the i n v e n t o r s  and autk-ors c ~ u l a  bene- 

f i t  from tilt; incoue 02 t L e i r  c r e a t i o n s  f o r  a  ~ ~ s c c i r ' i e d  t L i e  

u n t i l  t h e i r  p a t e n t s  m a  c o p p i g h t s  f e l l  i n t o  t h e  p u b l i c  domain. 

29. NortIn.viesteri? I n s .  Co. v .  Tiisconsin,  2'75 U. 5. l 3 b  (19271. 
30. G i l e s p i e  v .  Clklal;orna, 257 U. 3 .  591 ( 1 9 2 2 ) .  
31. i ~ ~ ~ t h r e s t e r n  Ins.  Co. v .  ;iiiscorwin, 275 U. 3 .  136,  14.0 

(1927 
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'Tile ques t i on  a r o s e  a s  t o  whether t h e s e  pa t e l l t s  and copyr igh t s  

were Fede ra l  i n s t r u m e n t a l i t i e s  j u s t  a s  t h e  l e a s e s  on p u b l i c  

l a n d s  were. 

I - ' us t i ce  ~ n d e , r n o l u s  thought s o  i n  a ca se  invovlif ig z 

32 .- s t a t e  income t a x  on t _ , e  h v e n t o r  of a  p a t e n t .  dockwood alas 

t::e i r iventor of a. s p r ~ n k l i n g  syatela, and h e l a  a p a t e n t  on h i s  

i nven t ion .  He was a l s o  p r e s i d e n t  o f ,  and p r i n c i p a l  stoci;- 

holcier i n ,  t h e  l-'Locirwood Spr in i r l e r  Coix~any, vmich pu t  3 s  in -  

ven t ion  i n t o  pr:)duction.  i l a s sachuse t t s ,  t h e  home s t a t e ,  a t -  

tempted t o  l e v y  an income t a x .  However, J u s t i c e  Ilc3eynolds 

f e l t  t h ~ t  such a  t a x  would burden t h e  i ' e d e ~ a l  f u n c t i o n .  The 

t a x  on t h e  r o y a l t i e s  from t h e  p a t e n t  1,tas equated t o  a  t a x  on 

t h e  p a t e n t  i t s e l f .  J u s t i c e  Xc2eynol6.s s a i d :  

fti2he power t o  exclude o t h e r s  g r an t ed  by t h e  
Wilited S t a t e s  t o  t h e  p a t e n t e e  subserves  a d e f i -  
n i t e  p u b l i c  purpose -- t o  promote t h e  p rog re s s  of 
s c i e n c e  and u s e f u l  a r t s .  The p a t e n t  i s  t h e  i n -  
s t rument  by wnich t h a t  end i s  t o  be accor~iplished.  ... And t h e  s e t t l e d  d o c t r i n e  i s  t h a t  such i n s t r u -  
m e n t a l i t i e s  nay n o t  be taxed by t h e  S t a t e ~ . ~ 3 3  

The a r t i c l e s  rdaue froril t h e  p a t e n t ,  3 u s t i c e  iil'cXeynolcis 

g run t ed ,  were not iimune from s t a t e  cc lnt rol .  J u s t  t h e  p a t e n t  

and t h e  r ~ y a l t i e s  the re f rom were s o  i m u n e .  34 

The c r i t i c i s i i l  OF t h e  r ~ a j o r i t y  opinion on tile p a r t  of 

J u sb i ce  iiolmes i s  interest in^. Ar~oiig o t h e r s ,  i t  tooL- up t h e  

i s s u e  of t h e  n e c e s s i t y  t o  pay f o r  t h e  p r o t e c t i o n  r e c e i v e d  by 

tile s t a t e .  Th is  i d e a  was ilot c l o s e  t o  J u s t i c e  I.icdeynoldsf 



h e a r t ,  a s  rias shown p rev ious ly  2.n t h e  discuss ior i  cn u l t i p l e  

t a x a t i o n  of In i l e r i t ances .  3 u s t i c e  klolr~ieo r a i s e d  t h e  q u e s t i o n  

O r . .  . cannot a  t ~ t e  t a x  a  p a t e n t  by a  t a x  
tho  t i n  no v a y  d i s c r i d n a t e s  a g a i n s t  i t N b -  
v i o u s l y  i t  i s  liot t r u e  t h - t  p a t e n t s  a r e  i n s t r u -  
m n t a l i t i e s  of - L e  Goverument. They a r e  used by 
t h e  p a t e n t e e s  For t h e i r  p r i v a t e  advantage a lone .  
If t h e  Governrient uses  tllem i t  must pay l i k e  
o  tller people.  . . . The use riade by 7;lle p a t e a t e e  
iliay be n o t  t o  imke an6 s e l l  t i le  pa t en t eu  a r t i c l e  
bu t  si.r,iply t o  ;eep o t h e r  people  f r o a  doing s o  i n  
a i d  of soue c o l ~ a t b r a l  i n t e r e s t  of h i s  OWL. ... 
i n  t- I s  chse  the  advautages  ex, iected by tile Gov- 
ernment a r e  ~ ~ a i n l y  t n e  b e n e f i t s  t o  t h e  puolf c  
\$lien t l ie  p a t e n t  nas exp i red  and s e c o n ~ a r i l y  tile 
encotnrager1ieLlt of ~ r lve i l t i on .  . , . h e  J los t  ~ I L E C  can 
be :;aid i s  t l , a t  a  t a x  i s  a discourage~, ient  so  i'&r 
;s it  goes anu ta t,,r-*t e x t e n t  i n  i t s  iiuilediate 
o p e r a t i o n  runs  counte r  t o  $lie Governl.lerlt i n t e n t .  
3 u t  ps'tei?ts w o u l ~ ~  be v a l u e l e s s  t o  t h e i r  m n e r  
v~Lthout m e  o r g a n i t e d  s o c i e t i e s  c o n s t i t u t e d  by 
t h e  S a t e s ,  ::nu titb q u ~ s t i o n  is lvlly y a t e r ~ t s  s;ic~uld 
n o t  c s n w i  uu-ce a s  ot,iGr p rope r ty  does t o  iiiainta;n- 
iig tmt wi~hou"l;si~,ici; t hey  W ~ U ~ G  be of' l i t t l e  
use .  7'35 

Ic woulu be ha r6  t o  q u a r r e l  vi.tl.1 J u - s ~ i c e  liolroesf d i s s e n t .  

J us t i  ce ~ , ~ c ~ r e y n o l d s  had based h i s  oilinion 17. . . wlioliy on t h e  

b r a  d r j ic tw~l  of Chief 2us ; i ce  :+a i r sha l l . .  . wAch  i s  n e i t h e r  

l e g a l l y  c o n t r o l l i n g  nor  l o g i c e l l y  c o i q ~ e l l i n g . v 3 6  X i i s  t 7casuz l  

by t h e  l l t e  Chief J u s t i c e  was used i n  s e v e r a l  

s i ;ate 6 e c i s i o n s ,  mJ.ich li u.r,l;ice lacl!epnolds used i n  t u r n  i n  t h e  

principa.1 case .  Tl~e dri.ct1m r e a d s  a s  f ollov~~ls : 

"If t , -e  5ta;es :fl-ay 1,ax one lus t rd inen t ,  e b  
vloyod by t h t  goverrliiisnt i n  tLe execu t ion  of i t s  
potiers ,  t n e y  nay t a x  any ail6 evs ry  o t h e r  i n s t r u -  
:.lent. 'i'hey mcy .>ax tile L.lail ; they ~ w y  cax  t h e  

q- 37. ..ate, 1;. . . L . .  361, 304 (192t].- 



i n so i ' a r  a s  inconie de r ived  f r ~ - i  , 'ederal copy r igh t s  Ilkas con- 

cer;:ed, it could be used as e i a e e s u r e  f o r  tile tax. j'3 ~ u s t i c e  

3 tone  he ld  i t  t o  be a t a x  no t  upon the  i x i s t runenco l i t y ,  i. e . ,  

the copyr igk t .  'ilor was i t  an iricorne t a x  levied on the i n c m e  

d e r i v e d  fro51 a. FeCi.eral ins t rwmr: i ;a l i ty ,  bu-c n fraricli.3.se t a x  

levied on the en: cjyraleil-c of t h e  i n s t r a i n e n t a l i t g  ?;:rithin t h e  

s t a t e .  AS such,  t h e  n e t  inlco~ile caulci be u s e d  a s  a .masure f o r  

3t. l_cCulloch v, ;r?rylaild, 4 ';heat;. jlu, 432 (U. 5. 1619). 
I t a l i c s  a u d e d .  

r 7 34. Xduca t iona l  P i l w  C o r ~ .  v ,  %!arc?, 2b2 U. 3 .  579 (1931). 
40. Fox Filfil C c q .  V .  Doyal, 2 ~ 6  B. S. 123 (1932). 



111- .r , a ~ l s a c t i o n  of' dus ines s  s ~ i t l i   he Feder.21 Governirier~t . 

YCe t a x - s t a t u s  of tl;.o,c;e t r a n s a c t i n g  bus iness  w i t h  tl-le 

'JniseG ,Jta. tes coulfi be r e so lved  i n  a  :.:r2ceful ~ ' a s l ~ i o n  i f  a n d  

~v~hen t h e  3upre:r-e Court s o  d e s i r e d .  Unlike t h o s e  d i r e c t l y  e 1- 

ploye'v by t k e  qovern %t,  c110;e who con t r ac t ed  v:ith it were 

s i t i o n  concras ted  iil  L L s  r s s i e c c  t i i t h  ?;i,et of J u s t i c e  ~ i o b e r t s ,  

W L L ~  oe l i cvcd  iii ti,e ~ ' u l i ~ a t i o n s  of ~ ~ ' a l  c i  t i ~ e l i s n i p .  lc2 b;; t h e  

ueed f o r  revenue i i ~ c ~ e e  s eu ,  t~ :e  c o n c e l ~ t  of dua l  c i ~ i z e n s n i ~ ~  

:5~-inea ascc;rLCancy over  tile o l u e r  one, a i ~ d  3 u s t i c e  L - ~ L l e y l i o l d ~  

allovted a n o n - a i s c r i i n i n a t o r  si;a.Le I n c o m  t a x  on t h e  s a l a r y  of  

an e,ul;loyee of t h e  iioifle Omer  s Loan corpoya-ti on, 43 only  two 

y e w s  a f t e r  J u s t i c e  Su ther land  had r u l e d  on belialf of a unani- 

I.LOUS Csur t  tiltit t h e  s Lace of' l f t ~ ~  Yori. could riot touch  ?;be 

salary of' an e i~p loyae  of t h e  Pana~qa Canal : i a i l ~ ~ a ~ , 4 4  :ti?. 

u s t i c e  :-ci-Leynolc\s joined i usb ice  ir31xi;l: r t s  a i s s e n t  , which de- 

p lored  "ie pass ing  away of r e c i p ~ o c a l  i i i ~ i u l l i t y  p r e v i o u s l y  

41 ,  Dobbins v .  The Cviiilizissioner of Z r i e  Councy, 1 b  l e t .  435 
(3. $. l b 4 2 ) .  

42. h e n  j , Lober t s ,  The G ~ u r t  m u  6l~e C ~ n s t i t u t i o n ,  
(Ca-!-bridge, Ihss,  , 1 9 5 1 ) ,  l b .  

L+j. Graves v ,  Pevi ?Zori; ex r e l .  L tLee i e ,  306 U. d .  46b ( 1 5 3 5 ) .  
44. hew Yorrc ex  r e l .  do5ers  v .  Graves ,  2y9 U. 3 .  40i (1937). 



granted t o  clie s a l a r i e s  of both ~ ' e d e ~ a l  aud s t a t e  e ~ i ~ ~ l o ~ ~ e s . 4 5  

but a l l  t ~ i s  buns very dif i 'erent  fTom the cases  in wl~icn 

t n e  s t a t e s  attes,pied t o  levy  taxes on t ,-ose whose r e l a t i o n s  

l;o "the i ' e d e ~ a l  ~ o v e r n a ~ e n t  \:ere contractuaj-  . 'The r e l a t i o n s h i p  

between ~ h 6  g o v e r ~ i m n t  m d  one -ci!itli whoiil i t  has a  cont rac t  i s  

i,lore rs,?ote than it i s  with one who represei i ts  t r i i s  ~ s v e r n m e n t ,  

It i s  zheref ore no t  su-rprisirig t o  see  J u s t i c e  i:c:ieynolds show- 

d i s i~ layed  iriuch more l i b e r a l i t y  than t h ~  major i ty  of tkte Court. 

i i a ~ e l y  did he devia te  from t h i s  pos i t ion .  It sLoul6 a l s o  be 

rxnt ioned t h ~ t  t h i s  i s  an area  i n  w: i c h  l a r g e  sum of' money 

were o f t en  involved. 

Along tiiese l i n e s  lie allowed E%nnsylvania t o  exact  a li- 

cense t a x  froill a Iarylan6, coinpany, s\ut:lorized t o  d o  buslness 

i n  Pennsylvania,  /ill-lick; company i a s  a c t l n g  a s  su re ty  f o r  United 

S t a t e s  bonds. :inswering ~ i i c  question a s  t o  wllether Pennsylvania 

was taxing a 2edera.l in:;truruentality, he sa id :  

Cf'17nt c tile cml lenged  t a x t i s  all exactiorl f o r  
the p r i v i l e g e  of cloing bus iness , '  s e e m  p l a i n  ...; 
a i d  undoubtedly a a t a t e  -lay not c l i rect ly  aria 
. i a t e r i a l l y  hind.er exerc ise  of' c L , n s t i t u t i s n a l  g o t ~ e r s  
of t h e  "hi ted $taxes b y  dedanding . . . thk t a  Fed- 
e r a l  ins t rumenta l i ty  pay n t a x  f o r  t h e  p r i v i l e g e  of 
pt7rSorn:ir1& i t s  funct ions . .  . . dut  ruere contracts 
between private corporat ions ana t h e  United states 
do not  necessa r i ly  render  t h e  Toy~aer e s s e n t i a l  gov- 
errlriiental agencies and confer freedola frorii s t a t e  
c o n t r o l . .  . . rt4b 

--- 
45. Graves V.  New York ex r e l .  OfITeefe, 306 U'. 3 .  466, 493 

(19391. - . - .  

4b. P i d e l i t ; ~  Ls Degosit Co, v ,  Pennsylvania, 240 U. 5. 31?, 323 
(19161. 
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was t r u e  i n  a case  i n  wiiich t h e  s t a t e  of Ce l i -  

a  t a x  on a l l  t r u c k  and s t a g e  l i n e s ,  i n  i n t e r -  

s t a t e  cocmerce, devotin<g t : l lemelves  t o  t h e  c a r r i a g e  of persons  

add  merchandise, measured on t h e  p r o T i t s  r e a l i z e d  from such 

c a r r i a g e .  I n  t l i i s  p a r t i c u l a r  ca se  t h e  c a r r i e r  wished t o  r e -  

cover  t h a t  p a r t  of ti:e t a x  wliicl; was l e v i e d  on t h e  p r o f i t  

g o t t e n  froin t h e  c a r r i a g e  of United d t a t e s  iiiail. But 2-us t ice  

. l c ~ C e p o l d s ,  s p ~ a l r i n g  f o r  a  unanl i~ous  Caur t  a g a i n ,  &.eL)lied : 

"LOL cio he  t,-iilri p e t i t i o n e r ' s  p r o p e r t y  w ~ s  
e n t i t l e d  t o  exer*ii)tion froin sca?;e t cxa t io r i  Re- 
cause  used i n  connectiori w i t h  t h e  t r a n s p o r t a t i o n  
o r  t ; ~ e  .mils. Tnere -$$as no t a x  upon t n e  con- 
t r a c t  f o r  sucu c a r r i a g e ;  t n e  burden l a i d  upon 
~ ; , e  p roper  b euployed a f fec ted  opera  c ions  of ti le 
rle d e r a l  G o v e n ~ m r i t  only  reinot e l y  . ~ ' 4 7  

t o  l e t  t h e  s t a t e s  t a x  c o n t r a c t o r s ,  even i f  i t  meant going i n t o  

t i le  o p ~ o s i t i o n .  'i'iius, \;hen 2 u v t i c e  Bu t l e r  s t r u c k  dotm a  s a l e s  

t a x  of i 4 s s i s s i p p i  on t h e  s e l l e r s  of i , a so l ine  i n s o f a r  a s  i t  

a f  S'ectea s a l e s  t o  t h e  f e 6 e r a l  g~ovsrnmerit I'or t h e  i ~ a i n t e n a n c e  of 

a  ve t e r ans  h o s p i t a l  and tile running of Coest  Guard v e s s e l s ,  

J us  ice i .c..ieynoliis ob;j e c  cet i  : i l I  a n  unable t c  thin;\- t h a t  every  

man who s e l l s  a  g a l l a n  of g ~ s o l i n e  t o  be used by t h e  Uni ted 

p r i v i l e g e  of c la iming f  reedou  2rohi t a x a t i o n  by t h e  3 t a ~ e .  "4" 

,'here >"as a a o t h ~ r  u i s s e n t  by 2 us Lice ~ ~ o l i i i e s  joined by u7 u s t i c e  



co; i ,odl ty  l e f t  t h e  hands of' che  s e l l e r  t o  e n t e r  t,oae of t l ie  

~ ' e d e ~ a l  ,)urcilaser.  i"his Q O C S   LO^; c a s t  any l i g h t  on t h e  : r o b l e a  

a s  t o  whom t h e  t w o  taxes w i l l  be s h i f t e d .  A t  any r a t e ,  by 

l i r ~ i t  Lng the Panhandle d e c i s i o n ,  t h e  a l1;ard  - Gecis ion )lay have 

caused Justice s u t l e r  t o  a l low a ? a l e s  tr;x on ' 3 s r l ; n e  s o l d  t o  

an o p r u t o r  of litavy e ~ u i ~ ~ i ~ i e n t  whose fecie .a1 c o n t r a c t  c a l l b d  

f o r  t,ie e r e c t i o n  of l e v i e s  on the  1~Xs;issilni. 50 

s t o r u ~ e  of z a s o l i n e  subsequen-tly s o l d  t o  tiLe ~ I L J  ted S ? ; a ~ e s .  51 

a l , a t e s ,  uuc was a tax on 9 t 0 ~ 2 g 6 ,  i. e . ,  011 an o p e ~ a t i o n  

49. 232 U. 5 .  509 c1931) .  
50. > T r i n i t y  Farm Cons t ruc t ion  Go. v .  Grosjean,  291 U. 2 .  446 

( 1 9 3 4 ) .  
5 1 .  Grcoves v .  2 ~ x a . s  C o . ,  2: , U. 3 .  35 j (1936). 
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a n t e r i o r  t o  t h e  exerc ise  of t h a t  I f  taken t o  

ii;s u l t imzte  conclusion, the  minority argueu, the ;!ia.jorityls 

view T r ~ ~ ~ l d  defea t  i;axes on r e f i n i n g  anu s e l l i n g .  

On<$ t h ing  s e e m  c i l a r ,  t ne  t a x  o r  s torage  v,as .[~ort; r e -  

x o t e ,  a s  Par a s  the  f e d e r a l  ns  t r u x e n t a l i t y  using tile gaso l ine  

was concerned, tLan the  s a i e s  t a x .  therefore  consis tency wi th  

t h e  Panhandle d i s sen t  would a f o r t i o r i  L~ave r e y u i ~ e d  a  uisserlt  

ori tne  18 ttsr occasion. 

file r e t r e a t  f  r o u  tile 3ut sjr.oken Panhsndle a;s aerit saowr~ 

In  i ~ i s  pos i t ion  i n  t h e  ilexas Co,,i~~any case d ~ ~ i 1 ;  i rLdica te  t h a t  

pernaps -,is stmia i n  the  Zyavo cclse 53 was g r o u d e d  upon can- 

;-;Lderations o  Lh6r t ~ i a n  unreleilt ing 1-atrec: f o r  the  i<eu Dea l .  

For h i s  l a x t e r  case ,  besides involving l a rge - sca le  economic 

i n t e r e s t s ,  a l s o  involved one of' tile i:lost-abused and iaost cun- 

Lroversial  a spec t s  of .i;Jle i b o s e v e l t  progra;li., narlely , t h e  vas t  

the Court subsequently s.as t o  s u s t a i n  per  curiam a  s t a t e  

i~~con ie  tax rnL-asured by tne  n e t  p r o f i t s  of a c o n t ~ a c t o r  wi th  the 

the  Court sus ta ined ,  not  an income t a x ,  b u t  an annual p r i v i -  

l ege  t a x  on the  gross  r e c e i p t s  of a co~ipany holding four  sepa- 

r a t e  con t rac t s  wi th  t h e  United 3 t a t e s .  '?he n i n o r i t y  ccns i s t ed  of 

2 u s t i c e  Xobert;, Joined oy 3 u s t i c e s  iiclieyr~olas, Sutherland,  

and 3 u t l e r .  
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'i'he cons t i J cu t iona l  arguments p rese r~bed  by Chief 5 u s t i c e  

iTu~;.t~es i n  tile Gravo ca se  were such tninr.! t 3 u s t i c e  x%e~rncilds 

~ l i g n t  b e l l  Lave i o lned  tile ma ,or i ty  L;n t h e  b a s i s  of  is own 

-- r e c o r d .  ~ i i a i b i n g  ;;Ale scope of t n e  Paiihauul6 ca se ,  t i le Cnief 

3 u s t i c e  found ariong o ~ h ~ r s ,  &a t  Lhe s i t u a t i o n  Lere v,as very  

siiliilsr ti, t h e  one i n  tg,,ic~i J u s t i c e  i.,cr:eynolus h s d  ai~proved a 

g r o s s  r e c e i p t  Lax on t,,e c a r r i e r  of United s t a t e s  ~ i a i l s . 5 5  

i ~ e v e r t i j e l s s s ,  2 u s t i  ce ~":ci<eynolas, by adner-ns  t o  t h e  minol.ity 

view, i n i i i c a ~ e d  t h u t  i l i  h i s  minu t d s  i v a s  a  a i r -ec t  burden on 

an agent  of LC 3 u i t e d  3 a t e s ,  sL l i l l e r  t o  t a x a t i o n  of r e -  

s t r i c t e d  l e a s e s  o r  t:ovorni,ient-issued bonds, I f  t k ~ i s  a r ~ a l o g y  

b e  a ccep t ed ,  t h e r e  i s  e q u a l l y  good r ea son ,  on t h e  b a s i s  of the  

r e c o r d ,  f o r  j u s t i c e  ~iclieynoliis t u  have t aken  t i le  p o s i t i o n  which 

Ize d i d  t ake .  

Xs t o  ?;r,e econoi~iic q u e s t i o n ,  i. e . ,  a s  t o  wi10 would have 

b e n e f i t t e d  f2or.i i;m.unity, t i le  answer i s  p red l ca t cd  upon one ' s  

view of econoniic ; a c t o r s .  The Chief J u s ~ i c e  d e a l t  w i t h  

". . . toe p o i n t  t ~ i a t  t h e  t a x  i n c r e a s e s  t h e  c o s t  t o  t h e  Govern- 

ment 31 t h e  s e r v i c e s  rendered by t h e  t axpayer .q t  Xe adaed: 

tt:3ut  is i s  n o t  n t c e s s a r i l y  so .  The c o n t r a c t o r ,  takint ,  i n t o  

c o n s i d e ~ a t i o n  t h e  s t a t e  of t ~ e  c o ~ i p e t i t i v e  x a r k e t  I 'or t h e  

s e r v i c e ,  xay  be w i l l i n g  t o  bear t h e  t a x  and ausorb  it  i n  h i s  

es-timated prof i t  ral;i~ ,r than  l o s e  t n e  c o n t r a c t . .  . . tt56 

5 5 .  a lwara  v. Johnson,  282 U. A. 509 (1931) .  -- 
50. 2 ailas v .  d-.avo C o n ~ r a c t i n g  Co., 502 U. 3 .  134,  15'1 (1937) .  
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h l i on -o f f i c i a l  view a s  t o  v:hat t h e  op in ion  e n t a i l e d  i n  

terms of t h e  econoraics of depress ion  i s  Ailore i n t e r e s t i n g  t h a n  

t h e  Cliief S u s t i c e t s  o f f i c i a l  a p p r a i s s l  . The cons ider?  t i o n s  

r ientioned xiay have i n f luenced  t h e  rninor i ty  i n  a  n e g a t i v e  fasrL- 

ion :  

"kltiiougil n o t  mentioned i n  tlie m a j o r i t y  opin- 
i o n ,  t h e  P u b l i c  Xori<s P r o j e c t s  of t i le  Adlilinistra- 
t i o n  and t k e  numerous cont3:acts w i t h  p r i v a t e  i n -  
d i v i d u a l s  conswiuiiated thereunder  probably  i n f l u -  
enced t h e  Court i n  i t s  conc lus ion .  i f  t h e  s t r e a . ~ ~ ; .  
ol' ' g ran- t s  .i'rol;i t h e  fede i . a l  governiinent con t inues  
and p r i v i l e g e  t a x e s  on c o n t r a c t o r s  a r e  rileasured 
by g r o s s  r e c e i p t s ,  t h e  ho ld ing  presages  a  new 
source  of revenue For t h e  s t a t e s  and inc rea sed  
c o s t s  of p u b l i c  works wkicii riiust ultiliia -t e l y  be 
borne by t h e  f e d e ~ a l  goverl i~ient  i n  t h e  everit t h a t  
t h e  corir-jetitlve s t a t e  of t h e  u a r k e t  uaiies i t  i m -  
p o s s i b l e  f o r  t h e  c o n t r a c t o r s  t o  absorb  t h e  t a x  
ti:ereon.fq57 

Ti. S t a t e  1:xxur~ity anu F e d e r a l  Taxhtioii .  

Lhen tiit: Court i n  C o l l e c t o r  v .  ~ e y 5 ~  took i t  upon i t s e l f  

t o  exe-l~pt t h e  s a l a r i e s  of a s t a t e  o f f i c i a l  i ' r o ~ i  f e d e r a l  t axa -  

t i o n ,  i t  c r e a t e c  a t  t h a t  l a t e  d a t e  a  s t a t e  of p a r i t y  bctween 

tlie ifiliaunlty of f e d e r a l  i r l s t r u m e n t a l i t i e s  anc: z._e i 1u.1unity of 

s t a t e  i n ~ t r u r ~ ~ e n t a l i c i e s ,  A t  t h a t  tilrie J u s t i c e  3rad;ley s a s  t h e  

l one  i i i s s e n t e ~ ,  but  a  v igorous  d i s s e n t e r  he v a s .  Ee dec l a r ed  

t h a t  he f'ound t h e  r u l e  a s  t o  t h e  i x l u n i t y  of t h e  s a l a r y  of 

r e d e y a l  o f f i c i a l s ,  l a i d  down i n  Dobbins -- v .  lhe Comllssioner of 

iir3.e ~ o u n t ~ 5 9  excusab le ,  but  he 6ouoted t h a t  h e  r e v e r s e  Fias 



E ~ ~ i s l ; i l ~  en o, ie ,  i ' a s t e ~ ~ t d  i t s e l f  upon ~;,,b C C U I ' ~ .  Once it iiad 

asd :~ainl'~~l :5~crger3r, i. e., -the r e v L  r s a l  of p ~ e c e G e ~ i t s ,  ccluld 

e x c i s e  ,:uch a grmt!.. 

; u-s t  a yLar before  C o l l e c - ~ d ~  v. Tja~,  zde Cour t  had s t i l l  

h e l d  t h e  l i n e  aga ina t  t ~ l e  u o t i o n  of a n  e x a g g e r a t e d  s t a t e  

60. C ~ i i e c t o r  V ,  >:~y, 11 1-1. i i j ,  120-129 (9. A. ~ 4 2 ) .  
01. ,see S us  t i c e  Ldooer tsT a;dsent i n  31'u.sil V. Co!!~l.,issLoiler, 300 

i3. J. 351- (1937) ailci Aober-cs, Cour t  aria m e  Cons t i t u -  
t i o n  16. 
-9 

02. 'Veazie x m k  V .  FellL,o, 5 , , a i l .  533 ( U .  a. 1Lt70) .  
ui. l Jo l loc , ,  v .  Ysl3~-iersT Eoaii cna  .Crust Co., 150 i. J. 

( i1~( )5 ) .  
uL. li'i.int v ,  =tone Ti'._.acy Co. , 220 iJ. 3 .  107 ( 1911)  . 



11; t , s s  poinceu ou t  i n  connection r . i L r l  Lhe t o , ~ i c  01' s t a t e  

- t axa t iou  of f e d e r a l  i n s t r u i e n t a l i t i e s  t l x t  t h e  Court l e f t  t h e  

door a j a r  i r k  o_-de? t o  oe a ~ l e  t o  iiaice a g r a c e f u l  r e t r c j a t .  Fhe 

~ 8 t h  of - * e t r e a t  $;as l a b e l e d  Z f i n c ~ i r e c t n e s s P T  and fPreiaoteness.fl  
-- 

~ r e  t o o  t;lis ~ e v i c t :  was ava i l l i b l e .  in acia i t ion t i l e re  r a s  

anot i ier  dev ice  h a ~ n  a s  tlle p r o p i c t a r -  i n t e r e s c .  Jha t  i s  t o  

s z y ,  it tias c i scovered  z h a t  a s t a t e  which, con t rk ry  t o  che 

t i o n  i s  a t r i c L . y  q u e s t i o n ,  no t  6asy of u e f i n i t i o r l  s i n c e  j l . .  . 
t i le i i r l e  of der iarcat ioa  bezweeu governiner1tsl ana tile non-gov- 

e r i ~ ~ ~ c n t a l  c c t i v i ~ y  i s  a  mat-i;e~ of c o n s J ~ r u c t i o n .  . . . ? j o 5  aau 

'!. . . eacd l i a r t i c  i a r  case  kusz we decide6 upon t h e  b a s i s  of 

i t s  own i ' a c t s .  y fbb  Consequefitly each d e c i s i o n  :naiie & a s  a s t e p  

i l l  the process  of s e l e c t i o n  by t h e  Court .  
..-, 
. i1LlUs ,  we T,Qere t o l d  t i ~ z t  t h e  ope rz t i on  of a l i q u o r  s t o r e  

by a  s t a t e  v a s  a p r o p r i e t a r y  f ~ n c t i o n , ' ~  and t h e r e f o r e  anenable  

t o  l e d e ~ a l  t a x a t i o n .  '?he :;axe b a s  t r u e  f o r  t h e  o p e r a t i o n  of 

i .~iufi icipally owned s t r e e t  reil..;ay systerm ,'* ?;bough i t  seenlingly 

b 5 .  ;;avid F e l l i ~ a n ,  Fede ra l  'Taxation of ::unicinal Elfiployees, 27 
(220. L. J. 123 ,  127 ( 1 9 3 8 ) .  - .  

66. 3. a t  150.  
67. douth Caro l ina  v .  United " j t a t e s ,  153 U. -3 .  437 (1905) .  

~ e a f f i r i ~ i e d  b ~ r  J u s t i c e  auzi,t;rlanu f o r  a unani-'ious Court i n  



-illas n o t  so i n  t h e  case  02 ~ u n i c i p a l  viaterworks,  s i n c e  t h e  

Caurt  exeitpted tile salargr of a waterv~orks  l e l  , j~ loyee  from 

PeGeral t a x a t i o n .  6'3 I n  t d s  l a t t e r  case  t h t r e  \ "as  a  d i s s e n t  

by J u s t i c e s  Aoberts  and 3ra i ideis .  

I n  a c a s e  aec iue6  s r ~ o r t l y  t h e r e a f t e r  J u s t i c e  ~ i o ' u ~ r t s  hhu 

a cliarice t o  m s t a i n  a  f e d e r a l  adinission t a x  l e v i e d  on a t i ~ l e t i c  

t i c i r e t s  s o l d  by state-owned i n s t i t u ~ i o n s  of i ~ i & e r  l e a r n i n g  i n  

~ e o x ~ i a . 7 0  T L L ~  r e c e i L g s  of t n e  ,2a ie  of t i c r r e t s  went t o  t h e  

sci lools  at1:leti.c off  i c e s  cild w e i r  P h y s i c a l  Xducation Depart-  

n e n t s  f o r  wllat were a l l e g e d  t o  b e  educa t iona l  9ur  ~ o s e s .  But 

though t h e  e d u c a t i o n a l  aiin p r - c a i n o d  t o  a r e a l j ~ i  of a govern- 

i ,?encal f u n c t i o n ,  J u s t i c e  d o b e r t  s considered t h e  s t a g i n g  of t h e  

a t h l e t i c  c o n t e s t s  a ~rop_irietsr)7 f u n c t i o n  of t h e  s t a t e .  

3 u s t i c e  2:lc.Xeynolo.s, on t h e  o t h e r  hand, whose g e n e r a l  so- 

c i a l  philosophy would t end  t o  i n d i c a t e  t h a t  he d i 6  n o t  gen- 

e r a l l y  Yavor a  government's a c t i v i t y  a s  a  u i s t r i b u t o r  of p a n i s  

e t  c i r c e n s e s ,  n e v e r t h e l e s s  be l ieved  t h e  c i r c e n s e s  p a r t  t o  con- 

s t i t u t e  a. governmental and no t  a  p r o p r i e t a r y  f u n c t i o n .  He 

2 oined Lr .  I! u s t i c e  S u t l e r  ls disser i t  which s a i d  i n  p a r t  t1~:; t ,  

"'. . . t,-e i l i i ive rs i ty  i s  clle $ % a t e .  It i s  an 
i n s t r u m e n t a l i t y  cai lrying on t h e  s t t ? te% progra~ri of 
~ u b l i c  educa t i ou .  1-le Lola ing  of t h e  a t h l e t i c  con- 
bes t s  i n  ques t ion  i s  an l n ~ e g r a l  p a r t  of tL , t  pro- 
grain. and  does no t  cease  t o  be such because it  pro- 
duces income. l'he Lax i s  i ~ ~ . , o s e d  d i r e c t l y  on ami 
budens t ha t  s c c i v i t y r  of tl ie a t a t e . .  . . It i s  hard 
tr) unders tand how tile c o l l e c t i o n  by tile S t s t e  of 
f e e s  f o r  t h e  p r i v i l ~ s e  01' a t te i laance b r i n g s ,  even 

69. d rush  v. Coiruiiissionir;r, 300 U. S .  352 ( 1 9 3 7 ) .  Civerruled on 
o t n e r  grounus by Fielvering v ,  Gerhard t ,  304 U. 2 ,  405 ( 1 9 3 g ) .  

70.  d l e n  v,  -2egents, 304 U. S ,  4j5 (1938) .  



i 'or t h e  purj,oie of F e d e r a l  t a x a t i o n ,  i t s  wor i~s  
of educa t ion  t o  t h e  l e v e l  of s e l l i n g  i n t o x i c a t -  
i n g  l i q a o r  . . . o p e r a t i n g  a  ra i l :$ay.  . . o r  con- 
due tin;: any o t h e r  cormnercial a c t i v i t y  . "7 l  

A t  t imes i t  was p o s s i b l e  t o  avoid nlaking a  p o t e n t i a l l y  

p a i n f u l  cho ice  a s  t o  w h e t h  r t h e  s t s t e  ac ted  i n  a  governuenta l  

o r  i n  a p r o p r i e t a r y  c a p a c i t y .  A case  a r o s e  i n  wl~icil  J u s t i c e  

Sk2eyno16s,  speaking f o r  a  unanimous Court Tias a b l e  t o  do pre-  

e i g h t e e n  c e n t s  a  pound on rilanufscturers of tobacco.  L i g g e t t  

& i i y d s  r e f u s e d  t o  yap tile t a x  on c i ~ ~ a r e t t e s  s o l d  t o  a s t a t e -  

owned hos d.-cal f o r  f r e e  d E s  a i b u t i o n  t o  t h e  p a t i e n t s .  J u s t i c e  

oper-ation of a s t a t e  hos1~i tc ; l  i as  a  sovernfiiental f u n c t i o n  arid 

helice iinuiune from f e d e r a l  c a x a t i m .  i n s t e a d ,  lie e - ~ p i l a s i ~ e d  

cue i d e a  '~lszlt tA; was riot a t a x  on trie s a l e  t o  tile i n s t i t u t i o n  

a t  a l l ,  i t  was most ~ e n i o t e .  

Sn f a c t  ti le c r i t e r i a  of p r o p i 6 t a r y  a c t i v i t y  ana relnote- 

nevs  could t~,et t o  become very  c l o s e l y  in te r ix ing led .  For  ill- 

s t a n c e ,  t h e  c i t y  af Lon3 3ezc.h, C a l i f o r n i a ,  h ~ d  t aken  over t h e  

. iva tenorks  from a no t  t oo  e f f ' l c i e n t  pr:ivate concern,  when sua- 

den ly  oil siras s t r u c k  on tile c i t y ' s  p rope r ty .  An asreel lent  vlas 

m d e  w i t n .  an  o i l  company t o  c,xploit t :  e  o i l  on a f o r t y - s i x t y  

b a s i s .  ~'ht: c u e s t i o n  a rose  a s  t o  whether t h e  f e d e r a l  govern:aent 

- 
71. - Id. a t  l+57. 
7 2 .  i i g + ; e t t  L- . q r t ~ s  2:) .  V .  *Unite6 S t a t e s ,  214 U .  3.  3 i 3  (193'7).  
73.  !'he Aevenue i ic t  of i92b ,  4.4. dJbat. 88. 
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coulu t a x  ti-e n ~ t  incorile of a t r u s t  ilade up i n  y a r t  from t h e  

p i v a t e  coqmny *s  o i l  proceeds.  L u s t i c e  dobert;s, f o r  z unen- 

ilnous C; u r t ,  hecidedii4 t n e t  t a t  c i t y ,  inso i la r  as i t  v a s  i n  

t h e  o i l  'uusin,,ss, I a s  i n  I t  i n  a pi-oi)rj.ei;ery ~ ,5 iy ,  anu t i - a t ,  

be s i ae s  tilis, t h e  levy \ , a s  an u n d i s c r i f i i n s t o r y  t a x  on t h e  i n -  

conle f ro i i  p r i v ~ t e  bus ines s ;  i f  i;:i,?re was any burden a t  a l l  on 

t h e  c i t y ,  ii; I a s  extre , :e ly  r e n o t e .  

3. The Governnental  Func t ions  of tLe S t a t e s .  

It can be i m p i n 4  3,- t ,  i f  a  d icnotoug :,as being .aacie 

between the  s t a  t e s  _70ve~ilr,lentul ail3 p r ~ p r i e t a r ~ i  r 'ur lc t lo~is ,  a  

t a x  c o u l i  ;inore reacrLiy br: dseLllcd uuruellsorLie ii' it, f e l l  ou tile 

L"oyuer cdi;egory &an il" i ~ s  inc iuence  aras 011 tiLe i a t ~ e r .  i n  

t l L t  c l ? ~  ss of c a se s  i nvo lv ing  e s s e m i a l  &overrmental  f u n c t i o n s ,  

t h e n ,  tkie p o s i t i o n  of r eLLo tenes s  5,a.s ~ i o t  t u o  f r e q u e r ~ z i y  ta,;en 

uy ; u s c i c e  i m x e y n ~ ~ i u s .  

:uiong oc i i t r s ,  he rriaue a c i s t i nc t i o r ?_  between t l iose ell:- 

y loyees  ~ 1 - o  were e ,,-ijloysu t o  : ,arrg out  e s s e l l t i a l  y o v e r n m x t a l  

ducacs of t h e  szace  anu t iiose who t ~ e r e  n o t ,  For i n s t a n c e ,  t h e  

S e a e r a l  governrilent soug.; i~t  t o  tax t h e  s z l a r i e s  of a ,!pointees of 

ti le Coniptrol l t r  of i:loricla, whose du ty  i t  %!as t o  supe rv i se  t n e  

l i cLuio8 t ion  of t h e  a s s e t s  of Sailkr lp t  ban-;ing i n s t i t u t i o n s .  

'TLeir  s a l a r i e s  came ou t  of' t - le  co rpo ra t e  a s s e t s .  J u s t i c e  

A-clieynolds r u l e d  that tL.e bus iness  a h \ ~ u t  avhich t n e y  were 

eLlplclyed was n o t  one u t i l i , e d  by t he  S t a t e  i n  tL?e d i s c  large of 
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cer e s s e n t i a l  ~ ;ove r i i~ i eu t a l  i lu t i es .  rr75 

To be s u r e ,  s a i a  tile J u s t i c e ,  t n e  law could riot p e r i ~ ~ i t  

e m ~ l o y  i n  t h e  d i scuarge  of lier e s s e n t i a l  governmental  d u t i e s .  

. . ~7~ Ire continued by  s e t t i n g  down an ex t re r le lg  f l e x i b l e  

t e s t :  

?'By d e f i n i t i o n  p w c i s e l y  t o  d e l i m i t . .  . l e s -  
s e n t i a l  ,.;overn;!ler~tal d u t i e s 1  i s  n o t  possrible. 
C m t r o v e r s i e s  . . . laust be decided a s  t h e y  a r i s e ,  
upon c o n s i d e r a t i o n  of a l l  t h e  r e l e v a n t  circurn- 
s t a n c e s .  1~;otwi ths tanding d i s c o ~ d a n t  views v~h ich  
have soiiictimes a r i s e n  'because of vary ing  ei!lpliasis 
g iven  t o  :me o r  ano the r  of  such c i rc ims ta r ices ,  i t  
i s  now s e t t l e d  doctyirie t h t  tile i n f e r r e d  exe!;p- 
t i o n  froill r ' edera l  -Laxation does no t  extend t o  
every  i n s t r u i e i a t a l i t y  w,..ich a  S a t e  ,!ia;T s e e  f i t  t o  
i 1 0  E x e q t i o n  deperlds upon t h e  n a t u r e  of ti le 
unde-rtaiiiiig; i t  i s  cabined by t h e  reason  rivLrich 
u n d e r l i e s  t h e  inTerence . ' ~ 7 7  

.t+otvsver, zlze case  t u n e 6  no t  s o l e l y  on t h e  i s s u e  L f  trle 

non-goveramnta l  n a t u r e  of bauk li q u i u a t i  or1 . A U ~ G I L ~  t h e  c i r -  

cunascances a l s o  cmsr i i e r ed  bg J u s ~ i c e  i.ic;!eynolus was t h e  very  

impor tan t  f a c t o r  t k  t t h e  defe~i i iant  i n  t h i s  case  s- as n o t  
78 

Cq. .. an o f f i c e r  of t h e  3 t a t e  i n  t h e  s t r i c t  sense  of t h a t  t e r ~ . i . ~ l  

Ee was i n  a p o s i t i o n  s i m i l a r  t o  t h a t  occupied by c o n s u l t i n g  

e n z i n e e r s ,  e q l o y e d  on a t e  lporary part;-time b a s i s  by u a t e r  

d i s t r i c t s  in Pennsy lvan ia ,  whoa J'ust:.ce ? tone on behalf  of a  

79 uaanimous C9urt a,lowed t o  be taxed by t n e  f e d e r a l  +overnment. 

76. la. a t  223. 
77. n i d .  
78. r a t  - 225. 
79.  i ' e t c a l f  ana Ed6y v .  '_ i t c L : e l l ,  265 U. 3 .  514 (1526). 



I cdeynolas  vd~eli i t  cane t o  ol 'dinery eurploy,es si:~o -, ,ere per-  

l a n d ,  over  t ' i e  d i s s t i i t  o f  2 d s t i c o s  ~ c o ~ k r t s  arid d r a r ~ d e i s ,  h a d  

r d e u  inva l i t i  8 f e d e ~ a l  t a x  oil an e i l~;~loyee of a ( iun ic lpa l  

$ la te r  i ~ o r k s ,  an e s s e i l t i a l  i n s t r u u i e n t a l i t y  of ci_e c i t y  zovern- 

!lent .'l 3 u s t i c e  L.c,iepr~olds :oiiieu i n  t.le d i s se i l t  by J u s t i c e  

S u t l e r ,  w l~ i ch  dec la red  t h s  -c t h e  m a j o r i t y  op in ion  ? exgl.essl,v 

o r  suln s i l e n t i o ,  i c  o v e l ' r ~ l e ; ;  a cel i tur  7 of o ~ - e c e d e n t s . ~ ~  8 2  

Their a ; ~ p r a i s a l  s ,as c o r r e c t ,  

chis  r a i s e s  a  ~ ~ o s t  i n t e r e s t i n :  q u s s t i o n  a s  t o  , ; u d i c i a l  

values. It i s  good ; u d i c i a l  p r a c t i c e  t o  fo l l ow  s t a r e  d e c i s i s .  

13ut s o u l d  i t  be fo110v~e6 i f  such a c t i o n  - l e r e l y  s e r v e s  t o  per-  

p e t u a t e  p r i n c i p l e s  widely lleld t o  b e  ei'r'orieous, urLlclL h a d  

c r e ; t  i n t o  tile law'i Tn a  case  i nvo lv ing  l e a J e s  or1 u b l i c  

land8, ' i  J ~ ~ L i c e  ;d.chegnolds c l a s ~ l e d  w i t h  3 ~ ~ ? ; i c e  d r a n d e i s ,  ss 

tlie,y soliictin~es cii3 iii ca se s  w k r e  s t a r e  a e c i s i s  s e e ~ ~ e a  of 

doub t fu l  va lue .  84 
-" i n  ~ i i e  Coronauo case  3 u s c i c e  1,-ciieynolos r u l e d ,  on behalf  

of a Crive-'to-four Court ,  th t t l ie  Urriited a t a t e s  could riot i l l l -  



Dose a I 'edera l  tax cjn '&e n e t  incii.i:e ol' .:;he 1-essees of s.Lai;e- 

owned o i l  laiiiis,  t he  proceeds of ~:. . lcr i  ccl:tributed t o  tile 

; : ~ a i n t e n a ~ c e  oi' $lie -:jubllc school  syste?.; .  3 u t  6 s  i t  tu~nea OU-t, 

, t 1  st2_ir3 ciecic;il; e;;plai.ns on ly  h a l f  t J i e  ~ t i ; r y .  ilie r e s t  af i t  

tjle outcoue of t h e  Coronzdo c a s e .  3 ' u s t i c i :  jtorie in e f f e c t  -- 
a l lov~~ed  t h e  f e d e r a l  g o v e r r u m t  to t a x  inconie d e r i v e c i  from 

I 1  l e a s e s  of 'Texas-awfied o i l  l..ands. i he  r e a s o n  f o ~  tiiis rias ti- .at 

t h e  Texas C o n s t i t u t i o n  of' 1876 in x e t i c l e  7 ,  3 e c t i o n s  1 0  t o  1 5 ,  

s e t  as i i ie  c e r t a i n  l a n 5 s  i n  tile ~ u b i i c  domi11 f o r  t he  'benef i t  

of t h e  .S ta te  Uizive:~:sitg. 13y means of chap te r  G3 of t!.,e laws 

of 1917 tiie s t a t e  ii:ipleiriented t h e  c o n s t i t u t i o r l a l  ,i.;ra.nt by 

specLfying tilAc t l e s s e e s  were t o  ,lay t h e  s c a t e  tlie v s l u e  oi' one- 

e ig i l th  oi' tile o i l  e x t r a c t a d  ;ad ae- te r l t in  oi' C L L ~  g a s   SOL^. at 

the  s a l e  tii~ie i s r t i c l e  7 ,  3ectic;n 1 2 ,  of ti:e C (  n s b i c u t i o n  of 

i'exas spcc i i ' i e a  t , m t  %lie s x a t e  could d i a ~ o s e  of u i l i ve r s i t y  

l a n d s  by no ~etiloci ocher m a n  s a l e .  Tie a c c ~ ~ b i o u a t i n g  s c2ce 

' ccur t s  cons t rueu  ti,e o i l  m i  ;as e x t ~ a c t e d  by l e s s c e s  hs ~ Z V -  

l u g  been bough-l b, the l e s s e e s  ; h e  one-eighth a d  one- te l i tn  

paLrraents weye deemd -GO have teen  he i ~ u r c l l ~ ~ s e  p i c e  f o r  t h e  

b5. Groclj P O .  1 o i l  Cory. v. dass, 21'13 U. A. 279 ( 1 9 3 1 ) .  



o i l  and Eas r e s p e c t i v e l y .  j u s t i c e  Stone a c c e s t e d  t ~ r i s  con- 

S ' x u c t i o n  of ti le n a t u r e  of t i ~ e  conveyance rill tile Groun 1.0. 1 

w i t i i  t J O S E ;  s u r r o u ~ l d i n g  - ~ ; i ~ e  Coronado casG, vil-ere t h c r e  :]as no 

eiic~i:;lf;ed i i i  ~ x t r a c t i n e ;  t h e  t vea l t l~  of t: ;: s u b - s o i l ,  Illere a s  i n -  

of d u s t i c e  J t m e t s  Leery on slie ~ u b , t c i ; , ' ~  as  r evea l ed  i n  t h e  

Group - i , $ ~ .  1 opinioil  1;itii 2 u s  c i ce  -TcrLeynoldsl p o s i t i o n  i n  tl,e 

Coronauo ca se ,  i s  e x t r e  Le ly  ~ ~ e l e v a n t .  f l e x i b l e  o r  3 r i g i d  

i n - ~ e s p r e t a t i o u ~  of tile sa-.e c i r c ~ ~ ~ n s t a i l c e s  can l e a d  t o  o p s i t e  

r e s u l t s .  

a tone  be l ieved ,  constitutes 

j r . .  . i n  a broad sense  a  government i n s t r u -  
~ ~ ~ e n t a i i t y ,  w i t h  r e s p e c t  t o  w~.. ich n e i t h e r  t h e  
p r o p r t y  i t s e l f '  before s a l e ,  nor  i t s  s a l e  by one 
governinent, [!lay be taxed by <;he o t h e r ,  6u t  i t  
uoes a o t  fol lov? t h a t  t h e  saue p r o p e r t y  i n  t h e  
hands of t h e  buyer,  o r  h i s  use o r  en:joyment of 
i t ,  o r  t i e  income he d e r i v e s  f'ro.::i i t ,  i s  a l s o  
tax immne.  , . . i ' i i eore t ica l ly ,  any 'cax imposed 
on -the buyer w i t h  r e s p e c t  t o  t h e  !?urciiased 
p rope r ty  may have Solile e f f e c t  on t h e  p r i c e ,  and 
thus reraotelg and i n d i r e c t l y  a f r e c t  th.e s e l l i n g  
government. :,'Je i.my- assume t h a t  i f  t h e  p r o p e r t y  
i s  s u b j e c t  t o  t a x  a f t e r  s a l e ,  t h e  governmental 
s e l l e r  w i l l  g e n e r a l l y  :ece2ve a. l e s s  F a v o ~ a b l e  
p r i c e  than i f  it were k n w n i n  advance t h a t  t h e  

1' - p r o p s r t y  i n  t h e  hands o f . ,  . bjLe buyer.. . could 
n o t  be t a x e d . ? ~ & 7  

86. See  a l s o  Sw-uel 2 . Lonei'sl..y, Chief Su.; , i c e  ;,tone and t h e  
dupre-ie Court (New Yorl;, 1946 1 , T O - k 7 ,  e s 2 e c i a l l y  a t  21-24. 

17. G r o u f ~  Lo. I C i l  Gorp. v. Yass, 28% U. 2. 274, 282 ( 1 9 3 1 ) .  
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'?his was a verg  f l e x i b l e  s t a t c l i e n t .  l o  i t  j u s t i c e  >tone 

a d d e d  a n o t h i ; ~  argument, wh~ck he s u r e l y  ~ e g r e - c t e u  a t  t h e  a a t e  

of tiie Coronedo ca se .  diG. n o t  e e a l ,  he declares, 

w i t h  a l e a s e ,  p r t  of  he incoirie of vii~_ich went t o  a pu3li.c b u r -  

pose ;  ~t u k a i r ,  v i i t i ~  a  coi ip lbte ly  execuced a c t  of s a l e  a s  a r e -  

s u l t  01' vi, i c h  t h e  o b j e c t  of tlie t a x  vvas no l onge r  i n  t h e  hands 

h e   let F,ain of us ing  t:lese two a rguaen t s  Goiritly, Ti-~ti;er 

t han  t i la  s o l e  adherence t o  t h e  f ' lexi 'b le  s tandmci ,  f o r  w i i ch  

;i us-cice a tone  h a d  a p r e d i l e c t i o n , d 9  ;.as u n a n i ~ d t g  of cile Court .  

'Lo~,:ever, t h e  victor. . .  ~ r a v e a  t o  have been Pyr r l i i c .  &.nce t n e  

s i t u a t i o n  i n  t h e  C o r o n ~ ~ d o  case  represei i ted  a d i s t i n c t i o n  wi th-  

o u t  a d i f f e r e n c e ,  i t  en-bled 3 u s t i c e  Irctieynolds anu P o u r  of 

h i s  b r e t h r e n  t o  conserve t h e  forr.1 of t j ie  Group i , o .  1 dec.ision,  

i u t  t o  by-pass i t s  substa.nce. ','lie p i t h  of i lk.  J u s t i c e  

i c,~eynolcisl d e c i s i m ,  2nd i t s  c l e a r - c u t  f o r ~ i a l i s t i c  ben-c, can 

i nvo lv ing  s a l e s  and t h o s e  where l e a s e s  had been m d e  seeriled 

su i l ' i c i enL ly  apparent  1,uen Group i o .  1 C l l l  Cor-I. J .  Ass ~ s s  

deciued aild i s  rlot l e s s  obvious ilo:~. 1,4 1 

of l ea se ;  oe p u b l i c  lalids t o  oo l iv ion .53  ':r!a Chief 2 u s t i c e  
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a c c w p l i s h e d  t h i s  by a l lowing  t11e Uni ted ~ t 8 t e s  t o  l ~ v y  an in- 

c o m  cax on the p r o f i t s  deyived f r o n  l e a s e s  on stace-owned o i l  

l a n a s ,  t h e  r o y a l t i e s  of wnich went t o  t h e  suppor t  of the pub- 

l i c  sbhool r  of :iyol.iing. J u s t i c e  d u t l s r ,  s>eakinq f o r  h imself  

aim 2 u s t i c e  ~~ciieyiiolu:;, d i ~ s e l i t e d  , point in,^ out  the t no one 

coulu, f o r e s e e  t o  wnat e x t b n t  tl,e need f o r  Inore moueT1 by t h e  

$4 f e d e r a l  g;overrmeni rdoulG swee, asiG.e tile ? ; r a a i t i o n a l  ilJr~uiliLy, 

~ m t  ~ u r e l y  L I ~  t h c  i'u;ui?e -che governraents would ue i ~ a n p s r e d  i n  

t h e i r  e i ' forks  t o  kirovide f o r  ;lie b e s t  i n t e r e a c s  01' acilool 

c r i i lu ren ,  C r ~ k  t i i t i l ;  X i - &  n e < ~  ausence 01' i i , i i , : ~ i ~ i t y  VJ  id 111 t e r f e ~ e  

t ~ i  Ln b u s i r ~ e s s  a;r.ril.,:-;el ,611 t s  m u e  i l i  t , . e i ~  favor. 95 

The econo-.iica ti16 s i t u a t i o n ,  t u a t  i s  t o  say ,  tne  r e a l  

e f f e c t s  of trie i nc idence  of t a x a t i o n ,  mrit m i e f  :,,eution. 

d u t  t i -ese econoc~ic c o n s i d e ~ a t i o n s  d i u  n o t  e x i s t  i n  a pupe uii- 

d i l u t e d  s t?  t e .  In ter-uinglbd w i t h  tiieLl \yere ti-e ccinsideiao t io i l s  

of sn a l ~  egeci * ' s t a te  s ~ v e r e i g n t y  . if --~s i l l  h ' ~ e m -  t lc l a1  r e l a -  

t i o n s  t n i s  p a r t i c ~ l a r  ynrase  c ~ n s t i t u t e s  h T ~ T  ~ii;i' D ~ G  n a r r i e r  

t o  nor  la1 a c t i v i t y ,  b u t ,  i f  i~ caa be played L ~ V M ,  a l l  s o r t s  

02 i 'cco:r~lisPLmnts call be c a r ~ i e d  ou t  t o  a ha y conclusiorl .  

For i n s t a n c e ,  ; u s t l c e  Brandeis ,  spea,;ing f o r  a  u n a n i m u s  Cqlmt, 

vlas t ~ b l e  t o  i?l ce t l ~ e  7:> of approva l  on d f e d e r a l  c,si;ate 

tax i 'allring on 2t i eyacy  11-ae up i n  p r r t  of ~ i u n i c i p a i  u n d s . 9  6 



t i e s  but  on t h e i r .  t ~ a n s f e r .  

c e r t a i ~ l  t ieductions t i~len coiicluting wiiat cheg owed i n  t a x e s  on 

goverri,aeiit si:uqLt t o  ilt3ddCe these  deduction; ,  i n  cgse  t h e  ill- 

era1 t a x a t i o n ,  3 u s t i c e  IIc;!;eynolbs tl-iought t h a t  t h e  ". . . sugges- 

g r o s s  incorne a t  p l e a s u r e ,  i t  can den:,. t o  one aud !.;ive t o  

anot l ler  i s  spec ious . .  . . 7,99 
13or1~i.s i s s u e d  by s t a c e s  a a  LI-Lur l ic ipal i t i .es  t , e r e  i s s u e d  b y  

o r  t h 5  l i v i r A g .  If a Gax on these s e c w i t i e s  r e n l i y  i n t e r f ~ r e o .  

v i th  tne ; ove rnmnta l  power to b o r r m ,  i t  i s  i~aru Lo s e e  how 

a f i n a l l c i a 1  i n s t i t u t i o n .  1'41is s t o r y  uoes, Loilever ,  afford a 

good exa-_pie a s  to i"l0.c~~ f o r m a l i s t i c  judges call <l;anipuizce words 

97 .  P o l l o c ~  v ,  P a r m r s  ' Loan an6 P ~ u s  i; Co . , 1-5t; U. s .  601 
(i895). 

98. n a t i o n a l  Li,.'e Ins. Co. v .  Uni ted  a t a t e s ,  277 3. 3 .  5C8 



F ~ L  o i . 6 ~ ~  t o  neke two  and two a d 6  up t o  fox!- m c e  and t o  f i v e  

It w ~ u l i j  be ilarii t o  asvess  wnetiisr tLe  o t i v a t i o n  oehlr:d 

i ~ a n y  o f  tLese  dec iv ions  ~ 1 2 s  t h e  ppese rva t ion  of soae  "saver- 

e i g i t y p r  o r  whet1~ r i t  . a s  a d e s i r e  t o  ( -ase  t h e  burden of caxa- 

t i o n .  It iaust be r e  I eiubered t lmc,  aniony o t i i e r s ,  Chief J u s t i c e  

- T z r s i m l l  i n  I'cCulloch v .  L t  ry l and  d e a l t  w i t h  a 

t a x  ~vhen l:e coincd t n e  f'sL.ous  base a'oout Lkre p a l e r  of taxa-  

t ior* and t h e  ~Jotlier of d e s t r u c t i o n .  'To t 1 2 s  J u s t i c e  iioilles r e -  

p l i e d  w i t h i n  a   nod ern s e t t i u g :  

i 7  . , . c e r c a i n  d ie -ca  oS Ciiiei' d u s ~ i c e  ~ a r s m l l  
. . . cul-iiina$ed din sr r a t i ~ ~ r  were fuunae5 uporn nis 
ol '-~eil quoted p ropos i t i on  t m t  tire por"er t o  Lax i s  
ti,e 2ouer t o  d e s t r u y .  I n  those Gays it  idpas noi; 
~ 'ecogr i i  ,eQ s i t  i s  toc~ay  miat L L O S ~  of the  d i s  t i u c -  
t i o n s  of c,,e law a r e  dis t l i ic t . ions  of degee. If 
t i ie d t a t e s  Lad ally polder i t  s,as assuued tl- t t h y  
imd a l l  power, and tmt t h e  n sces se ry  a l t e r ~ ~ ~ t i v e  
was t o  cleny il; a l t o g e i x e r .  d u t  t ~ s  Court which 
s o  o f t e n  has  Gefeated t h e  a t t empt  t o  cax i n  ce r -  
t a i n  ays  can iiei'eat an a t t eLALpt  t o  d i s c r i ~ ~ i r i s t e  o r  
03~iertvise go t o o  f a r  t j l t i ~ o u ~  v ~ h o l l y  a b o l i s i ~ i i i g  tlie 
yoater t o  t a x .  The poner t o  t a x  i s  iiot t h e  yov.er 
t o  ue s t roy  w h i l e  t ~ , i s  Court ~ i t s . ~ 1 0 0  

one could wonder a bout t h e  lnotives of t h e  3upre~le  Court adieri 

I t  p e r s i s t e d  i n  d e f e a t i n ,  t h e  power, n o t  t o  s i n g l e  o u t ,  out t o  
iC1 

'.ax aliongsc o t h e r s ,  s e c u r i t i e s  and o t h e r  i n s t r u r l e n t a l i t i e s  of 

tLe Uni ted S t 3 t e s .  d u t ,  on t h e  o t k L r  hand, most of t h e  o t h e r  

r~le, ,hers of t h e  Court u s u a l l y  were n o t  a s  e b le  t o  m e t  r,~odern 

concii t ions z s  y r a c e f u l l y  as did j u s t l c e  :,aims. 

ICO. > i s s e n t  i n  Panhcndle C i l  Go. v, - - iss iss iki) i  ex r e l .  Xnox, 
2 7 0. 5. 213, 223 (1922). 

101.  . or t i i i~es t a r r i  In;;. Co. v .  , j i , ,consin,  275 U. d. 13b (l1"27). 



i ' e c t  p ~ o t e c  ted ?;he L n i t e d  5 t a  t e s t  por7er ti: borroi. ~:11ei1 i t  

exei,ipteu f e 6 e r a l  s e c u r i t i e s  f r o  noil-ui=.criiLiiilator; t a x a t i o n .  

"~3u-b 1; 5 s  yresup,)oses t h a t  t : .ere w i l l  be su f -  
l ' i c ie i i3  ue~mau f o r  Fede ra l  bonus t6 enabls  t h e  sov- 
eriiraent t o  i s s u e  thein a t  a  r a t e  of I o t e r e s t  c i s  L L U C ~  

lower than  t h e  p r e v a i l i n g  r z t e s  a s  tiie savirlg c?f 
ta.l;es t o  Lhe i lo luers .  'That s i t ; l a t i o n  vvoula ~,iean 
t h a t  what bach i i c iber  saves  i n  t a x e s  he wsulci l o s e  
i n  i n . t e r e s t ,  and t h e  na. t iona1 government would g e t  
a l l  t h e  b e n e f i t .  But i n  p r a c t i c e  t h e  bonds cannut 
g e u a r a l l y  be i s s u e d  a t  s o  low an i n t e r e s t  r a t e ,  
and t h e  difFere;lce goes  t o  -&e h o l a e r s  r a t h e r  t j ~ a n  
t o  t h e  f e d e r a l  governuent . 8 e s i d e s ,  t h e  f a c t  t l i e t  
t h e  n a t i o n a l  governijrent i s  s b l e  t o  borrovi below 
t h e  y r e v a i l i n g  r a t e s  of i n t e r e s t  i s  pro-oablg d u e  
almos-i; a s  i!luch t o  i t s  e x c e - ! ~ t i o n a l  c r e d i t ,  ... 8s t o  
any exeiiipt.ions frorn s t a t e  kaxatio.ti which i t s  se-  
c u r i t i e s  Lxa*ay en: op ."lo2 

cloa,;ed iii 1angu.age denot ing  concern wi t11  tile s t r d c t u r e  of our 

02 i'i'innilcial b e n e f i t s  LO l o g e  anu sl :al l  I n z e r e s t s  oehirid 

i 1 t_.i, faqade, i s  i l l L ~ o s a l b l e  Lo .,a?/. LLE: one mii+ ~ri i ici ,  i s  un- 
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C W T E R  VIII 

THE LAW 

The sea-going t r a d i t i o n  of t h e  United S t a t e s  is old  and 

venerable, To a nat ion adept i n  commerce and indust ry ,  which 

has many miles of maritfme coas t l ines  and numerous inland 

lakes ,  canals,  and r i v e r s ,  it i s  an important one. 

Like a l l  ancient  t r a d i t i o n s  it underwent r a d i c a l  changes 

with the  advent and expansion of the  i n d u s t r i a l  revolut ion.  

One need only r e c a l l  t he  romantic, far-off days when the  

l i t t l e  ships  which s a i l e d  the seven seas  from China t o  t h e  

coas ts  of Africa would put i n t o  t h e i r  home por ts ,  and t h e  crew 

would start unloading the  precious cargo. But steam meant 

l a rge r  sh ips  w i t h  l a rge r  cargoes, and, a s  always i n  such cases,  

r a t i ona l i za t ion  of effort. There were now, broadly speaking, 

two c lasses  of workers: those who formed the  crews of the  

sh ips ,  and l i v e  on them, on the one hand, and the  harbor- 

bouad workers, stevedores,  repairmen and a l l i e d  species  of 

l aborers ,  on the  other .  We a r e  in te res ted  i n  the  adjustment 

of t he  law t o  these various groups. 

I, The Problem i n  General 

There a r e  two reasons why cases f a l l  i n t o  t he  maritime 

ju r i sd ic t ion .  E i the r  they do so because they a r i s e  out of 



c o . ~ t ~ a c t s  r e l a t i n g  t o  mrSt i : l e  ~ . ~ ~ t e r s , l  oi. because t h e y  m i s a  

o u t  oF a wrongf uL a c t  comucunated on t h e  h igh  s ea s  o r  t h e  a a v i -  

1 e r .  I n  tLe foriaer i ~ l s t a n c e  tile case i s  OF i l~ar i t i i i ie  

concern because of tl ie m t u r e  OF t i le  c o n t r a c t u a l  s g r e e l ~ i e r ~ t ,  i n  

t h e  l b t t e ~  because of -1;1ie l o c s l - i t y  of t r ~ e  ~ ~ r o r i g f u l  a c t  .) T h i s  

i s  tviiy i t  i s  being vaiu ci-at  t h e  ; , i a r i t i_ le  j u r i s t i ~ c - ~ i o r l  nas 

q r two  granu u i v i s i o n s  : s f  c o n t r a c t s  and t o r t s .  4 

To i i l u s t r a L e  h i s ,  h e r e  i s  v v m t  G u s t i c e  i l e l s o n  ex- 

p l a i n e d  i n  a very  importent  case  a r i s i n g  on -the t o r t  s i d e  of 

t h e  adilr iral ty.  He s a i d  t h a t  such a c t i o n s  were t h e  ones gov- 

erned by 

". .. t n e  r u l e  of l o c a l i t y ,  ... n a ~ r e l y ,  t h s t  
t a e  wrong and iii,:ury conLpla_.ned of m u s ~  have beea 
cormi t ted  mholly upon t l ~ e  h igh  s e a s  o r  nav igab le  
w a t e r s ,  o r ,  a t  l e e s t ,  t h e  subs tance  and consurlma- 
t i o n  of t h e  same must have taken  p l ~ c e  upon t h e s e  
wa te r s  t o  be v i t h i n  t h e  admi ra l t y  ; u r i s d i c t i o n ,  
I n  o m e r  words tkle cause of uaALlai:t, i n  t e c n n i c a l  
langusqe,  v~na t eve r  e l s e  a t t e n d e d  i t ,  must have 
been t i l e re  cor.l;3lete, ~5 

iis to c o n t r a c t s ,  t h e  n a t u r e  of t h e  agreerilcnt i 3  d e c i s i v e .  

b s  C O U ~ U  06 guessed ,  a  c o n t r a c t  t c  work aboard a s h i p  i s  iliari- 

t i n e ,  ~iilil tllis does n o t  i n c l u d e  j u s t  t1:e hand,; f o r~~ i i r i g  t k e  

1. Gustavua 3. ,i,obinsoii, Jaiictboolc of Ad-,Lrasty Lab i n  t h e  
lii i i teu d t a  t e s  ( , j a i n t  Escll, "i~inn. , 1 9 9  
2. rCO D i r l S O l ~ ,  kihriu D O O ~ C  0f L ~ U L L ~ ~ T ~ ~ G Y  Lc~&, 55-52. 
3 .  ,, . .*. , r i l luughby,  'lihe C o n s t i t u t i o n a l  Lam O F  t n e  L n i t e a  

v - 
Z t s t e s  ( 2 4 .  ed 3 v o l s . ,  i evil iori , ,  l52F),3:l2t!+O. :, 4.  KO r)ir.t~o.ti, :ialiuoooL, of , % u l i r a l t y  k v v ,  5 5 . 

5 .  'i'he ~ l ~ / r ~ : o u t i l ,  3 . ~ a l i .  2 ,  34-35 ( b .  3 .  l b 0 5 ) .  - 
o,  n t l a n t i c  ' i l r a i ~ s p o r t C o .  v .  i_,iorovel;, 234 U. J. 52 ( 1 4 1 4 ) .  



u h e r s s  s con t r a c t s  f o r  t uviing v e s s e l s 7  a m  l o r  r e g a i r i n ;  tllei.1 8 

are i lari-time, c o n t ~ a c t s  Tor t h e  bu i ld ing  of a net s t r inc ture  

a r e  i lo t ,  even a f t e r  LLG v e s s e l  aau beell iautici-eu arid i s  s t i l l  

l ~ e i n g  o u t f i t t e d . 9  

' h e  u rob len  a s  t o  who can t a l e  , u r i s u i c t i o n  i n  a r i t i n l e  

causes  i s  deep roo ted  i n  our t r a d i t i o n .  i'lie .=a r lg  Ynylisil  

kin<;;, by ~ ~ e a n c ;  01' execu t ive  a c t i o n ,  had coni 'erreu a  ,$eat 

d ~ a l  of p o i ~ e r  on t,le i,ciiiiralty c o u r t s .  d u t  karlia.l,leri't greu, 

a f r a i u  ~ i x _ , t  the i ~ a ~ i i r u l t y  woula encroach more anu nore  on t h e  

coll;,;on law jurisci ic-t ioi i .  IT; i;.. e re f  o r e  took ~ d v a n t a g e  01 t h e  

. 7. -..?-r>n d7;ou.t c; CO . V. 1 k C a f f r e y ,  1'7r/ U. 3 .  b 3 g  ( 1900 ) . 
is. ler i  .~bilft'or:', Dry-Dock Co. v .  Purdy,  258 iJ. 3. 96 (192;2). 

,,licia c2;;onalLr, 254 U. J. 242 9 . i 'lia~ics i70i:i30a t GO. v . J ~ F ;  Fraq - 
jiy2oj. 



to suitors in all c z s e s  t h e  right of a conmon law reLiiedy where 

t h e  coicmon law i s  c o ~ l p e t e n t  t o  2;ive it." 'i'hi.:; i s  know11 a s  the 

saving c l a u s e .  It gave rise t;o a. concu.rrericy of J u r i s d i c t i o n  



save6 a  c o ~ ~ ~ o i l  lav! reLlleiig,15 Tor i i  was I . .  . then  i e l l  aviare 

of t h e  ancie i l t  con t r sve r sg  beti,eeil t m  com~on l ~ v ,  c o m t s  aria 

t u e  c o u r t s  of 6duiri i i t ;y over cine t x t e i l t  of cile j u r i s d i c t i o n  

of t h e  1 8 t t e d 3 .  It ' I 'RS undoubtedly ui ; ' i" icult  f o r  h e m  t o  con- 

c e i v e  of an excl i i s ive  aui!iiraltg j u ~ i s u i c t i o n  wi thout  a  con- 

U n t i l  S u s t l c e  it-clieynolus ' advent t o  t h e  .5upre--i: Cour t ,  

tile sav ing  c l a u s e  was used a s  an  e f f e c t i v e  i n s t r w ~ e u t ,  tlmugk~ 

tLlcjre w a s  a t  t i n e s  so:-e acade.uic deba te  over t ,_e l l a t t e r  of 

w h e t t ~ a  y e s o r t  t o  comrion law w a s  uue t o  tfie C o n s t i t u t i o n  o r  t o  

xered i n  t i l o t  c a s u a l  way xkici i  i s  p e c i i l i a ~  t o  Engl ish-speaking 

c o w l t i - l ~ s .  l'he d u p x , e  Court esxcblia1,t;d t- ,ul ;  Cougress had 

s t 6  t e  l c ; g i s l a  Lures c r e a t e d  marli t im r i g v ~ t s  by s b a i u t e s ,  an6 

? ; ~ ~ e s e  ] " ~ e r e  g iven  e f f e c t  by t h e  f e u e r a l  adr:iir@lty c o u r t s .  I n  

cilis vein  LLt: Feuera1 c o u r t s  T.~ere developing A ~ ~ i t i l a e  law, 

a iued  by C o n ~ r e s s  ails s x a t e  l c g i a l a t i o n .  ConccllrrerLtly, t h e  

s t a t e  C O U ~ ~ S ,  l ook ing  f o r  guiaaiice l a r g e l y  t o  o d ~ ~ G r a l t y  cieci- 

s i o n s ,  developed l j m r i t .  me lavi ana i n c o r  co ra t e6  i n t o  i t  comon 

16 .  u ~ , t ; i c e  P i t n e y ' s  d i s s e n t  i n  3outhern I.'. Co. v. Sensen,  244 
11. 3 .  205, 22.4-236 (1917) .  

1 7 .  F e l l ,  ~i-receat P r o b l e : ~ ~ ,  291. 
l b .  E .  i .errici:  Doau, 3 r . ,  The lt.ett a o c t r i n e  of t h e  ju2reA-iacg of 

r i r lx i ra l t  over  t h e  Co.~:on Zav, 21 COL. I,. ,WV.-61,r7,  649-654 -my V) 

19 .  I n  r e  G a r n e t t ,  141  U. d. 1 (1891) .  



! 11 1z.w ~ ~ 1 ~ 3 .  L~LZ:.;, amoiigst o t h e r s ,  dii ' l 'ererices s z a r t e i i  t o  grow 

up i i l  the a i : s p o s a l  of i s l a s t e r - s e r v a n t  c a s e s .  F o r  i n s t a n c e ,  

co-i  ,on law c o u r t s  1d~)ul.d a l lou ,  con-mi  ou to ry  n e ~ l i g e n c e  a s  a 

e r e 1  co,u,on l aw,  tile f e d e r a l  c o u r t s  ht:d t o  ail l y ,  i ~ l l e r e  n e c e s -  

s a r y ,  some s L a t e  co~~~iuoi i  lav: b,irLen s i t t i n g  a s  cor,u,ion Law c o u r t s .  

h y ; :  seas t r e  c s u r t s  a l l o ~ i e d  dea th  statuces of tiis s t a b e s  t o  

ay:,ly .25 i i k e ~ l i s s  t i l e  c o u - c s  allou,cu s t a ~ e  3eet i .  s t a t u t e s  t o  

oper:.i.i;e when t i le  wrongfu l  ireatL occ i i r red  witi1i.n t h e  n a v i g a b l e  

- - 
, , a r t  of 1 t ~ r i t i r n e  'i:orl;ers, sse - io7~ii?son,  Il~iic,book of . tu~ l i ra l t ;y  -- - x, 90-9%. 

2 2 .  Cooley v .  3 o a ~ i  of ' n r d e i ~ a ,  1.2 .tiow. 2'7; ( U .  a. 1 ~ 5 1 ) .  



law. F i i 3 s t  of all t l i e re  was tile saving clause, wt, secoridly, 

golnc a t  vihlch e c o ~ ~ o m i c  a r ~ d  1231 cons idera t ions  intersect. 



,A ~,e,.l(ieac~r . .< - tu gear tlleir .~nar i t ime econo~.iiics, e s p e c i a l l y  I n  t h e  

3 0 .  dee 2 u s t i c e  3rovvii1s oL]inioa i n  f ~ i e  Lsceola ,  154 b .  5. 1 5 7  
(1903). 



f i e l d  of l a b o r  ~ e l ~ ~ t i o n s ,  n o t  s o l e l y  t o  c o n a i t i o n s  p r e v a i l i n s  

? ? ,  . . imritririie irL6us';;ry o p e r a t e s  i n  a  c o ~ -  
p e t i t i v e  T i e l d  which i s  world-wide i n  scope.  
.3oc i a l  ?j \hi loso~ji i ie  s wi,ich win l e  a 1  eln'uouii~ient 
i n  the t e ~ r i t o ~ y  of any p a s - ' t i c d a r  n a t i o n  en joy  
t i i e re  a p o t  e c t i v e  t a ~ i f  f  under -ti:;~-L nae ion  ' :; 
sovwe ign t j r ,  which, il,;;)osing upoil i t s  subiec-Ls 
equa l  d u t i e s ,  l c ~ ~ . v e s  co!. ,q~eti t ive cond i t i ons  r e -  
l & i v e l y  uriaTfected. J u t  t i le  n a t i o n  wi!.ici.i 
cl!.arges upon i t s  o m  seagoriirg e i i t c r p r i s e s  .:ioYe 
c o s t s  t i m i  do t h e  o t h e r s  handicaps  i t s e l f  a f l o a t ;  
and one wldcli liioiierni z e s  cond i t i ons  oi' ~ i . i p l ~ ~ i , i t i ~ ~ t  
asiioi-e 2 u t s  i t s  i i ~ e ~ i t i i i e  i n d u s t r y  at a disadvan- 
tntr:e .'~n coin~e-tine; f o r  ;?ersonnel  from i t s  own 
yior~i~; i~i~;  classec.1 a * 7'31 

c i e t g .  i7he r i i i i~ustrg s e e m  -to be i n  an almost  p e r p e t u a l  s-cate 

of seet i , ing u n r e s t ,  a s i t u a t i o n  exp lo i t ed  t o  tile h i l t ,  inore 

o f t e n  t han  n o t ,  i n  an unscrupulous Pashioil. ;e riced no t  go a s  

gost-,.-0216 ;;ar TI Labcur Covcrnlnent i n  LigLaad nad t o  zend i t s  

t r o o p s  t o  cope :,itil a l a r g e l y  Cor,umnist-led i :aterfronl;  s to2-  

gaze .  i'he l.evb k a l a i i d c r s  l i v e  i n  apprehension 02 t h e i r  dock- 

FioT~ieYu, m d  s o  do tile c iu s t r a l i ans  t o  a l e s s e r  de s r ee .  The 

-- 
f r o n t  ~ i i ' r i c ~ l l t y .  IixaA 4)les could be p i l e d  ~.pol-~ exat lp les  t o  

".-- 
31. Gus kavus :I, .t<o uiiisorl, Le:,al Ad,, u s u ~ n t  s of 2 t r s o n a l  In; ury  

i n  tLe i,iaritiine I l i aus t ry ,  44 5 d T .  L. i-J'i. 223, 224 ( 1 9 3 0 ) .  
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s.how what an exp los ive  t r a d i t i o n  tile m r f t i : . l e  iniiustxhy Yell- 

r e s e i l t s .  

l r l t o  t:,e i ~ c s t  of ?;,_is hoi.netsf n e s t  s t e p y e a  3 u s t i c e  

is c-ieyiiolc!~ I-n 1917. Cne e l~ser i ,  i , P S  unlcadil~ig 1unbt;r Troii a  

sLig Gacked a t  : d m  Y o r ~  end oa.ne6 b~7 t r ~ e  50ut i~er r i  Pac i i ' i c  

Co lpanjT. Se  , a s  g e r f o r d l l g  h i s  t a sk  w i t h  the i-elp O? a 

little e l e c t r i c  truc!:. J ensen T a t a l l y  broke his ncck a ~ a i n s t  

t n e  hatci l  ol t i le  m i 2  a s  he -!uT; the l i t t l e  truck< i n  r e v e r s e  

on t l x  ,wig plaill,.  he id Tori; ',,oi.i,,;en 's  C0--~3ensation i 3 ~  , 
v .~ l ich  h ~ d  been unan imou~ ly  upht ld  oy the  Court i r l  t h e  ca se  of 

a nail-uoritim ~ . o r . k e r , ~ ~  s p e c i r ' i c a l l y  coverea s teveuore;  en- 

ya, e d  i n  l o h d i n ~  a 6  unloauin:< s r ~ i p s  . ; enselit ; wi6ow claimed 

dea th  b a r i e f i t s  under tLe s t a t e  law, a i d  t h e  lioil k ' o r ~  c o u r t s  

uphelil che awaru. Yhen  hi: c 3 s e  $$as uecicied i n  t h e  ;uprer,e 

C o u r ~ ; ,  J u s t i c e  k i t n e y ,  i n  u i s s e n t  fro12 t h e  C v u r t l s  m , j o r i t y ,  

s t a ; e a  the  ilia.,or ques t ion  a s  f o l l o ~ u s :  V o  h i e  Cons ' tLtut ion 

and laws of t h e  UaiLed o t a t e s  pyevent a s t ; t e  cou r t  of co mon 

law froiii a , ~ i y i r ~ g  tihe s t e t e  s t a t u t e s  i n  an a c t i o n  ii~ yers0nar.i 

a r i s i l l g  uyon nr_v isab le  T. a t e r  i . i t i2 .n  Lhe >Gate, t i l e r s  being no 

a c t  sf C~.m,reso a p p i i c s b l e  to t h e  c o n s r o ~ e r s ~ ' : ~ ~ j  

3 u s t i c e  Yicnep ans1:erea t h i s  ques?;ion in t i l a  n e g a t i v e ,  

a s  d i d  Z u s c i c e s  - o l ~ c s ,  3 r a n d e i s ,  anci C1sr;;e. 3ui; 2 u;i;ice 



~ c d e y n c l 6 . s  had one   lore v o i c e  on his side ~ h € n  he exciudea t he  

i\)e?: 'iorlc law, and set down r . i s  c o n t r o v e r s i a l  u n i P o r n z i t ~ ~  doc- 

t r i n e  : 

con-Lrac?; , tvhich h a d  beell ~ . i ~ ~ ~ t l i i l e ,  and I.A-s suusequenr,  i ~ i ~ ~ l l ~ l ~ l  

co p.11 c c s e s  of' l laritl , . le ; u r i s a i c t i o ~ i ,  a-,!pareiltly also i:~cor- 

erected. F F  36 



about t k s  in 6u.e t i i i~e .  

'1'11~; analogy to co ,~ i ;e rce  : ,as  s e v a e l y  attr,c+,eu by 2 ustice 

k i t l i e y ,  UQO p o i n t e d  out t:i;it tile states hhcl fo r ced  ti.6 c a r r i e r s  

-- 3 7 .  aout t ie r i l  2.  Co. v .  ; ~ ~ ~ s e n ,  244 iJ. 5. 2 ~ 1 5 ,  215 (1917). 
38. 125 U. 5 .  kb5  ( 1 8 8 8 ) .  ~ e e  Ciiaptar  VI. 



t o  jJay co .~pe l i sa t ion  ;)rio;7 t o  eriactliieilt of' Pedeyal  l e g i s l a t i o n  

on t h e  subt 'ect .3$ 154i)reover, i t  was poirited ou t  e a r l i - r  t h a t  

a c a i n s t  t i le c la i r l s  ~ f  i r lroads on I n t e r s t a t e  c o m e r c e .  Z u s t i c e  

I - ' i tney ts  d i s s e n t  he lp s  t o  c l a r i f ' y  f o r  us zr.e : , a ' o r i t y l s  ds- 

duc c ive  c b i a  of i ' e a s o n i ~ ~ g ,  su~una r i z iny  ~ i l , a t  ~ , e s  j u s t  been 

s , i d ,  but froin an oppos i t e  v a ~ ~ t a g e  po.-nt: 

i 4 e s u l t e d  f rom t h e  express  g r a n t  50 C o n ~ r e s s  of an 
alxtliority Lo regullate indceys Lace Co~mkTce. . . . It 
s e e m  t o -  !fie a cu r ious  i n c o n s i s t e ~ i c y  t o  bald, a t  
'the sai~le t im ,  t h a t  t i ie  y u l e s  of i.iaritiliie lay, ex- 
c lude  tiie ope ra t i on  oi' a s t a t e  s t a t u t e  v~ i t i i ou t  
a c t i o n  by Congress, altiiougi? t h e  C o n s t i t u t i o n  cori- 
t a i n s  no express  grant  of a u t h o r i t y  t o  e s t a b l i s h  
r u l e s  of ixri t i n e  law, aiici t h e  a u t h o r i t y  nius't be 
i l lp l i ed  F r o n  tiie m r e  c o n s t i t u t i o n a l  g r a n t  of 
j u d i c i a l  power over the  s u b j e c t  r i iat ter;  a n d  n o s t  
~ ' e i . ; a~ l ;ab le  t h a t  t h i s  r e s u l t  i s  reached i n  t h e  
f a c e  of t h e  f a c t  t h a t  t h e  j u d i c i a l  power in cases  
of adini ra l ty  ju l - isGlct ion has  'been <,)ut i n t o  e f f e c t  
by  Corgress  s u b i e c t  t o  an exp re s s  r e s e r v a t i o n  of 
t he  ~ j r e v i o u s  c o n c u ~ r e n t  j u r i s d i c t i o n  of the c c u r t s  

Tl' of law over  a c t i o n s  of t h i s  c l ~ a r a c t e r .  ~ i l i s ,  be- 
s i d e s  ignoring; the ~ ~ e r ; e r v a t i o n ,  p , ives  a  g r e a t e r  
potency t o  an  5nplied power tkan t o  a power ex- 
p r e s s l y  ~ o r i f e r ~ e d .  r40 

l a v ~  could n o t  a ~ p l y  oecause i t s  a , )p l ice  t i c n  uould have i n t ruded  

upon a f i e l o  r e se rved  t o  Congress, and thai; such i n t r u s i o n  

wcluld. have d i s r u i ~ t e d  t i le  e s s e n t i a l  u n i f o r l i ~ i t y  of iunerican 

40, Ib. a t  251-252. J U I J ~  t m t i a l l y  t i ie  saiie v ieb vias takeri oy 
P e n ,  -fecent Pt-'i.oble,,ls, j09-311. 



L,iaritirile law. d u t  t h e r e  is one oth,i. f a c t o r ,  I L ~ L L ~ ~ ~ T :  t i l e  sav- 

i n g  c l a u s e ,  savlin; t o  tile u n f o r t ~ u m t e s  and t o  %heir S U I L ' V ~ V O T S ,  

c o u r t s ;  b o t h  c o u r t s  ?iere bound t o  a d i n h i s t e r  the sai.le t y p e  of 

a n  a c t i o n  in e i t !  ey c o u r t ,  b u t  the claim f o r  a recil-ess l l ~ d  t o  

law was n o t c o g n i z a n t  of state a c c i d e n t  cor i :~ensat ion s . c t s ,  

a u i i r a l t y  , j u r i s d l c ~ ; i o n ,  t h e y  \ , e r e  s o  savbd, - oreover, t h e y  



, . i ; i~eir  own y a t i o n a l  p roces se s  rather t h a n  pici;in,i!; -ti..ei:1 u,~ a s  

43. s . i i ' t  V. i'ysori, l_b &et. 1 (TI. 3 .  1 4 r  - - 
C ~ E  r l e s  . ,ci .ran, ,.erli L i i > h t  011 the I;isto~>y oi' - 1 6  Federal 

7 7 .v -7- )" 
--- 

2 - uu i c i u r y  , L C ~  of 1785, 37 - .+.. r J ,  &,. ~.,i . 45, Lj- . f5  ( ~ ~ ~ e m b e r ,  1923 ) .  - k5. A i e  2. Co. v. ' i lo~ii ,__ics,  C . 3. 04 (193l .3.  



j u t  %,?is e n t i r e  Biscuss ion  becomes p e t t y  acadeL8; ic ,  

ad,,i ir .alty, buc t h e i r  r i$~ t s  .tl:.id -Lo b e  d e t e r  l i u e d  by the s t z n d -  

arcls of t h e  mari t ime law. '*-Ic:re i s  a n  i l l u s t r a c i v a  e:;a:Ple. 

2he LoFol le t  t e  SaaLlarit 3 .LC-cb8 p o v i d e d :  2 -  i n  any s u i t  t o  

-.--*I 

46. 5outi:ern 1'. c?. v, J e ~ i s e n ,  2414. G. 3 .  205, 222 (1517) .  It i; 
i n t e r e s t i n g  to n o t e  t ' t ~ z c  Chief 3 u s t i c e  I'aft ttiicu-,iiL of 
J u s t i c e  r~olrmd as %dell of - ur-e co  on law unde f i l ed ,  i n  
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yecover da ,af;es forc any i n j u r y  ,3u.stained on boar6 v e s s e l  o r  

i n  i c s  s e r v i c e  sea.!:en having coclmand. s h a l l  riot be h e l d  t o  be 

f elLovv s e r v a n t s  w i t h  t h o s e  under t h e i r  a u t i l o r i t y  . TT  i-~ sea  ,Ian 

xtho broke a l e g  whi le  on t h e  lji:;h s e a s ,  due t o  an i ~ ~ p r o v i c e i i t  

o r u e r  froiu t h e  m s t e r  of t ~ i e  shj.p, a fello?ii  s e r v a i ; ,  orought 

s u i t  f o r  f u l l  intiemnity i n  che heir YorX c o u r t s ,  'i'kte c a s e  was 

rerroved t o  -idle f e u e r a 1  c o w t s  because of u lve r s i t g ;  of c i t i & e n -  

I , buL -tile l i - c i g a t l o n  s t i l l  J!roceedeci on tile co:.u,!on lavv s i d e  

of L~1.e f  ecieral c o u r t .  ',;hen bile case  was tieciuea by t h e  

.,apreele ~ o u r t $ ~  2 us  i ; i  ce  ~rc.,e;.nill~s 3 i o  t h e  on13 l o ~ i c a l  t i ~ i f i  

t i m t  could be  done i n  view ol' t ~ i ~  5 e m e n  case .  X n c e  h i e  

co,ii- n law rce__ecly .c a s  saved,  it : a s  _oer.fec'Lly 1 e g i t i n ; t e  t o  

sue  a t  ccor~.on lavi, ou-L i t  r a s  i iLpoi ;s lb le  t o  i ~ e a s u r e  t i le  eu- 

p l o y e r t  s li\ b i l i t y  by a co, .I ion law s t a u d a ~ u ;  tLz rLgiit cn 

~ d c h  t11e c18im vtas b x e d  haa G O  be ,ieasureci by m r i t i 1 . e  latr. 

L L ~ I L C B  t h e  tiorcds of t h e  ~ e i . l , ~ s n ~  s i,c t b e r e  i n a  ! , l icable  h e r e ,  

s i n c e  Li-e 2e l lov  s e r v ~ i i t  r u l e  t!as no t  an absolube bzr  t o  r e -  

covery i n  ~ a r i t i u e  l a x ~ ,  a s  i t  Idas  i n  co:,d?ilon l a w ,  an6 t h e  l i a -  

c u r e .  

Y l a i n l y ,  we thin,, under t h e  s av ing  c l ause  
a r i g h t  sanct io i isd  b y  Lhe i m r i t i i m  law .;lay b:2 en- 
f o r c e d  through any a p p r o p r i a J ~ e  r e ~ ~ e d y  recognizeu 
a t  co.:!L!,.on Lev'] ; but  xe  f ind no th ing  %tier e i n  ~ : ~ i i c l i  
revea1.s an i n t e n t i o n  t o  z i v e  the cor.iplalning p a r t y  
an e l e c t i o n  t o  6e'cerl;iine T ~ h e t : : w  A- t h e  def endailt 's 
l.ja j.y~.~.i; y s l l a l l  b e  ;;ieasured by col;ii,lon-law s-i;ana- 
a r d s  ya.i;l;;r tiiarl <lio;;e o r  bile .,.iarii;iye lati.  Undey 





c o u r t s  02 -i,;eir e x c l u s i v e  a d ~ i l i r a l t y  jurisdiction. i i n c l  t l ie t  

s i v e  a d d x a l t y  ~ u r i s d i c t i o n ,  because of , - t icle  211, section 

2. out t - l i z  t ~ a s  5o1it 3;- Lcis Cour t ,  and t l .us  t h e  C o w t  aLiiendeu 

tue Conat i  but ions  57 

' ' l iaraly seesa conscious: t h a t  5% i s  a ne :~  arid unheard of tliir:g, 

- t m - c  t h e y  aye doicg. "59 AS to J u s t i c e  :?olmes, he 1 . a ~  i n  f u l l  

p o s s e s s i o n  of A s  most e p i g ~ a ~ u i l a t i c  s e n s e s  wilen he d e c l a r e d :  

"1 r e c o g u i ~ i e  tditl lout 2 t ; s l ia t ion  t h a t  judges do ma 1,iust l e g i s -  

l a c e ,  but  b2-ey can iio sil only ~ r i l ; ~ r s t i t i a l l y ;  ~ i i e y  a y e  conf ined  

- 
5cl. T e l l ,  -iecent h o b l e . ' u ,  319. 
57 .  - I b i u .  
56 .  Cun~lfngha:~i, n o t e  55  sup ra ,  a t  752. 
53. 3. at 7 5 0 .  



xs ivas po in ted  ou t  oei'ore, 2 u s t i c e  ~ ~ c 3 e j m o l c s  a l s L )  

s a i b  tl-~lt Congress, b:/ i - . q i i c a t i o n ,  tias a b l e  t o  f i x  arld. 

iliouify ti~i;; t r~r i t i i r i e  iaw, which uean t  t h a t  C o n p e s s  i t s e l f  

could c s t a  b l i s n  s a c i a l  s e c u i t y  legisla-l ion o p e r a t i v e  on t h e  

h igh  s e a s .  This ,  t a ie r i  by i t s e i f ,  sounded li.i;e a ilatiorl- 

a ~ i s t i c  si;ute,aent,  buc t ~ ~ 6 r e  ware s t r i n g s  a t t a c h e d .  

Con:;ress, Loi,iever, t a k i n 2  t h e  s t ~ t e l r ~ e n t ,  a t  i t s  Ti. ce 

va lue ,  went aheaii and enacted a  nwflber of  lavls. F i r s t  of 

a l l ,  though l a t e r  i n  Gate and l e s s  i q o r t a n t  f o r  our u U r -  

-- 
poses ,  Cnngress e n a o t e i  t h e  T o n - ~  ; L C ~  of d une 5 ,  1 9 2 0 , ~ ~  tx- 

t end ing  t o  i n j u r e d  o r  k i l l e d  searien tm rer iedies  of t ,_e 

decond 2~np loye r s '  L i a b i l i t y  ,set,  62 i. e .  , g i v i r l j  t h e n  t h e  

s a l e  re,aeciies e x t e n d e d  t o  r a i l w a y  l a b o r .  It d i d  n o t  p?oviGe 

Tor l i a b i l i t y  svir;;ioul; f a u l t ,  a s  had tile law 01' F es: Yori\, n o r  

d id  it a22ly  t o  harbor workers .  Congress a l s o  e ~ ~ 8 c t e d  t h e  

3ut  t l i i s  d i d  iiot a j iply t o  u c a t h  w i t h i n  t h e  t e r r i t o r i a l  ~ r a t e r s ,  

s : m e  t h e  ~ - c t  opera?;& one ar im l c a s u e  o f f - sho re .  

- 
ui). aoutileru 2.  Co. v. densell,  24.4 TS. 3.  205, 221 ( 1 9 i 7 ) .  

JusJ ; ice  ~ ~ o l i ~ i e s  cLCi ids  own i n t e r s t i t i a l  j u d i c i a l  l e g i s l a t -  
ing w~ien he  e;,tenueCi. t o  s ~ c v e d o r e s  iiz,':ured aDoarCi a  f o r e i g n  
v e s s e l  ti:@ d e f i n i t i o n  "semien . p f  T l i i s  rivas very  LinGhearted 
s l n c e  i t  &eve t h e s e  unfor tur ia tes  a:t lc:ast ?;lie r e u e d i e s  f u r -  
ilisiled by t h e  i lar i t i i l ie  la-CJ, arici it ., a s  done no dclubt in 
despe ra t i on  over t h e  unbending a t t i t u d e  of t h e  .na;ori ty,  
Xn?;ernational  ld'cevedoring Co.  v. Kavcrty,  272 V. 3 .  50 
(1920) .  

61. 41 d t a t .  1007. Upheld by a umui,riious Court i n  Fananla 
~ z .  d. Co. v .  i olmson, 264. U. ,3. 375 (1924) . 

62. 35 S t a t .  65 (1908). 
63. 41 St%?;. 537 (1920). 
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'Pile harbor  workers go t  t h e i r  y e l i e f  t h r o u g h  an ailend- 

~ ~ e n t  to t h e  sav ing  c l ause  by adding tc) i t  ;he uoli'Cs ?. . . arLd 

t o  c l a i r ~ a n t s  t h e  r i g h t s  and re:iiedies under t h e  i~ork i , en  l s 

Congress thought  t h a t  i t  h a d  obeyed tlie Corn% by e x e r t i n g  

was  sacisf ' ieG t m t  i t  h s d  not j. q ~ o s e i  on the s t a t e s ,  ariu 

t r o d  i n  tlie 2 enseii c a s e ,  he rei.Lari;ed Lh,.-t t h e  rules of t h e  

l e g i s l a t e  upon t ~ i e  dub ,  ec?; .  ,41;11 c l e a r l y  r e s t e t i n :  t : ~ e  uni- 





becrlusc? aut ~ o r i . , a t  on Lo ot!,~rs, i ,  e., the sts i;ts, to i \ c ~ u j ~ y  

CIS e consequence of ti e p o s i t i o n  t aken  by tile m a j o r i t y  

b a t t l e  oj.'  its s e e i ~ s  to have been a. v w y  ill-aGvised one. 

l k k w  i n  accord witlL It, it passed anotii~r s t e r i l e  amen&,lent to 



anchored i n  -Lie t e r r i t o r i a l  i ~ a t e r s ,  coulii. be co , !~pe l i ed  to 

c o n t r i b u t e  t o  t h e  s i a z t e  a c c i d e n t  co , ipensat ion  Fund .  71  '?he 
/ o r g u e n t  ~ i s t . ~ n c t l y  assumes t h e  for11 of de.;a vu. !z. J u s t i c e  

Ilc~reynold:; s t a t e d :  



n o t  s eek  t o  enzci; g e n e r a l  r u l e s  bu t  t o  i e t  t h e  s t a t e s  i n t r o -  

duce c o n f l i c t i n g  r e u u i ~ e n e n t s :  yfTo p e v e n t  tilis r e s u l t  t h e  

Cons - t i t u t i on  adopted t h e  l a w  of t h e  sea as  t h e  measure of 

i i~aritimc: s i g h t s  2nd cYoligations, " I 7 3  ? h i s  put t l j i  l m t t e r  

~ i n c e  tliis i s  a c h i n  : > i z h  c;cui?d deduc t i ve  1c;;ic G O  i t s  

c i l ed i t ,  one i,iu;t l ook ,  grimriiy, G O  c r i t i c i s i ' l  oased O L ~  i n -  

d u c t i v e  lo(5ic t o  snea l i k , ~ i t  on t i le  o t h m  side of Liie i s s u e .  

d6servirig tne p ~ a c t l c a l  a s ~ ~ e c i ;  of' u n i i ' o r - k t ~ ~  i 'or l a t e r  

c o n s i d e r a t i o n ,  and n o t i n y  t l ,a t  i c  : a s  p o i n ~ e d  ou t  bcl'oi'e 

t u t i o r l  r e a l l y  p u r ? o r t s  to r e q u i r e  uriif o r n i t y ,  ". . . i t  i s  ilacie 

so  o n l y  by juc i i c ia l  i n t e r p r e t a L i o n .  '$ 75 



C<jngress. i l k~a  GecJ oion only beclared that ir:  nor^-statutory 

d e c i s i o n s ,  t1i6 d o c t r i n e  ca::.e t o  be a bl'8:ie on she powers of 





c o ~ i s t i t u t i o n a l  r i z i o  i t y ,  r e i n f o r c e d  by 3 1 ~ 6  d o c t ~ i n e  of s t a r e  

i - o r r i son  s,en-c bbhind t h e  C o n s t i - ~ u t i o n ,  ._i s r t a u  uy ? u s ~ i  ce 

I.cA-ceyuolu;, t-nu t o  cr,e iiaLure of tiLe seljsration of i)i0-$,6~s. 

!I iai, ing t o s ~  biier zLt, a r g u ! m ~  L a z  t u b  j ~ l t j i i a ~ y  3oi1/6r of 

ConfyrGss  i) t o  l i , s i s l a t e  i s  c l o s e l y  ried&;ed i r ~  by che url iTorLtLlty 

r ~ q u i r e ~ l e n t  and m e  urifor t u ~ a  t e  ailalog2 i'irs L ~!;lde t o  tLe  

coi.hiI;?ce ?older i n  t l  e 2 erisesi c a se ,  5 u s   ice iLc-hynolds  d i d  

l e a v e  i ~ i ~ t s e l f  L J  Lde  open t o  c r i t i c T s - J .  UnGer tlle e ~ p r e s s l y  

g-anted commrce power Csngress a b l e  t o  absorb  tLe pro- 

h i o i t i o n  l a b s  of t a e  s e v ~ r a l  s t a t e s  i n t o  i z s  i n t e r s t a t e  

co,ui,erce l e g i s l a t i o n .  83 Challenged by 2 u s t i c e  ~ o l u ~ s  on 

LLis ~3oin"i; he ~ ~ c i l k l y  12e > l i e d  t h a t  ti,ough p e r n i s s i o n  t o  s l - ip  

i i q ~ o r  i n t o  cer-cain s t a t e s  i,as contingent upon t h e  laws of 

t h e s e  s t a t e s ,  t h e  w i l l  which nade p r o h i b i t i o n  e f f e c t i v e  i n  

i;he i n t e r s t a t e  realln vias t h e  w i l l  of C o r ~ ~ r e s s .  a d  l i q u o r  i; 

a izoxious a r t i c l e ;  Conpress could  ilave excluded i t  a l t o -  

g e t h e r ,  aild ti;@ l ~ ~ r g e r  power inc luded  t h e  l e s s e r .  '' xi t- . is 

s Ltinus iil c o n t r a s t  t i i t l :  what cl u s t i c e  h ~ e y a o l d s  Frequent ly  

i 

82 .  - Ia. a t  4Ll .  
b .  ' h e  .E; ob-Leqon n e t ,  37 a m t .  O $ c  (1413) .  
84. ; nicrra.'boc,,or I c e  Go, v .  ; ~ e ~ , a r t ,  25 j ii. .3. 14.5, 165 
(_1.?20). CI'. ~ v i t h  i;is ciisselii; i n  'LJLcea 2i ;etes  v .  Xll ,  24-, 
G. d. 42U ( 1 9 l S ) .  



A t  any r a t e ,  t he  implied grant  over the  admiralty was 

broader than the express grant  over i n t e r s t a t e  commerce, a 

contention found t o  be with nno support i n  reasonn by J u s t i c e  

~ r a n d e i s  . 86 
And t h e  argument was reinforced by the  query, on the  

p a r t  o l  J u s t i c e  Brandeis, a s  t o  why ool igat ions  entered i n t o  

i n  one ju r i sd ic t ion  should not  be given e f f e c t  i n  another one. 

A s  automobile d r ive r s  with l i a b i l i t y  insuranoe know, t h i s  is 

the  case. To be spec i f io ,  J u s t i c e  Brandeis showed t h a t  the re  

a r e  accident compensation laws providing f o r  coverage i n  juris- 

87 dic t ions  o ther  than the  residence of the  employer and employee. 

The question has been r a i s e d  a s  t o  whether a l l  t h i s  em- 

phasis  on uniformity, t h e  building up of an elaborate log ic ,  

t he  diohotomy between s t a tu to ry  law and common law, were not 

merely a screen behind which J u s t i c e  McReynolds h id  some an t i -  

s o c i a l  predi lec t ions  of h i s  o m *  Here i s  the  query as s t a t ed  

by a  Boston lawyer: 

"As a matter of f a c t ,  t h e  d iv i s ion  of the  
court ,  with J u s t i c e s  Holmes, Brandeis and Clarke, 
together  w i t h  one other  ~ u s t i c e 8 8  deciding i n  
favor of the  employee and the  remainder of t h e  
cour t  under t he  leadership  of the  conservative Mr. 
J u s t i c e  MeReynolds upholding the  contentions of 
the  employer, i s  so  fami l ia r  a s  t o  suggest t h a t ,  

86. Washington v.  Dawson, 264. 8, 53. 219, 234 ( l92k) .  
87. Ib id ,  
88, Why shroud J u s t f  ce Pitney with the  v e i l  of anonymity? 

H i s  record i n  the  f i e l d  of accident oompensation has been 
very mwh i n  keeping with the age. 
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AS $9 t h e  f i r s t ,  J - u s t i c e  d ranue i s  loljnd t h z t  i n  

:I . . . a d  ~ i r a l t y  . . . ar,;reements t o  sub1,lj.t c o n t r o v e r s i e s  t o  

a r b i t r a t i o n  a r e  v a l i d .  ' 'z'~ ..-ith h i s  iec?ded bent  towards 

f'ac-Ls, he .~~ieiltioned tl1a.t ~;j;-:~ri.tirne d i s p u t e s  i?ad been s e t t l e d  

by a r b i t r a t i o n  i n  Englanh a s  e a r l y  a s  1320 and t h a t  ai4ree- 

laents t o  a r b i t r a t e  had been i n s e r t e d  i n t o  c h : i r t m  p a r t i e s  in 
S' 

t i ie  eigkteeliti-1 ceilto.ry. ' ' To ~ w k e  t h e  i s s u e  p e r f e c t l y  c l e a r ,  

he e,.d.eii t i i t . t ,  t o  be s u r e ,  klie :'. .. ag-eei:ient . . . can 1 1 0 . ~  be 

eiii 'orced i n  ad~! l i ru l t y  by s p e c i f i c  perforl!ia.iice; 1nere1y because 

i 1' t i m t  c o u r t  l a c k s  t i ie  , o w r  t o  (grant e q u i t a b l e  r e l i e f .  . . . ~ n e  

reluc-i;aiice of Gite acii.iii?altg cou r t  t o  l end  f u l l  9 i c i  goes ,  i;cw- 

ew G~ u s r e l y  t o  tile rer:~.edg. Tile subs- tan t ive  r i g h t  c r e a t e d  b j ~  

an agreeliieii.L .to su.'b~~ii"i,disl;u'l;es t o  a r b i t r a t i o n  i s  r e c o g i i i ~ e d  

a s  a p e r f e c t  ~ b l i g a t i o n . ~ ~  9:: ZliS is t o  s o m  e x t e n t  compara ble 

t o  t h e  s i t u a t i o n  yoin-bed out  a t  t h e  o u t s e t  of t lLs c h a p t e r ,  

r,visere i t  was mentioned t h a t  s t a t e s  could c r e a t e  l i e n s  f o r  r e -  

p a i r s  and suppli..;s fu-rnished t o  v e s s e l s  i n  t h e i r  l~ome p o r t s ,  

but  t h a t  enf 'orcenent of t h e s e  r i g h t s  was t h e  p r e r o g a t i v e  of 

t h e  f e d e ~ a l  c o u r t s .  

From what has been s a i d  p rev ious ly ,  i t  can be guessed 

a s  t o  what was S ' u s t i ce  i:ic:deynoldsl answer on t h e  n a t u r e  of 

tjie r e ~ d e d i e s  saved a t  ci?,q:~on law, j u t  what about t h e  l;'i&ts 

of a c t i o n ?  YrOblip;;ations unaer  imr i t ime  c o n t r a c t s  d o  n o t  vary  

w i t h  t h e  hut  t h e  un<ierlyirig i d e a  seehis t o  be 



~ i ~ a t  t h e  o b l i = a t i o n s  s e t t i n g  up tne ~ i g r ; t s  i n  the  c o n t r a c t  

alicr, t h e  re:.ledies aff 'ordeu are c l o s e l y  l i n k e d ,  t l ius ltiaking 

trie r i & t s  of 3 c t i o n  , . leaningless w i t i ~ o u t  t h e  r e n e d i e s  

fWii!er t i l p  .guise of provid iny  ~t;i!ledies: no 
s t a t e  s t a t u t e  i,;ay au6 t o  o r  t axe  f ro .3  t h e  o b l i -  
ga- t ions  iiiij;josed by t h e  c o n t r a c t  w i t h i n  t h e  36- 
i . i i ~ a . l t y  j u r i s d i c t i o n .  'i'he d o c t r i n e  c ~ n c e ~ ~ l i n g  
%he g e n e r a l  m a r i t h e  law arlriouncea h e r e  over 
ail6 over aga in  f o r b i d s ,  I F  s ~ a t e  c o u r t s  can en- 
f o r c e  p r o v i s i o n s  f o r  coi.q)ulsorp a r b i t m t i o n  con- 
t r z r y  t o  t h e  p o l i c y  of t h e  admi ra l t y  c o u r t s ,  
what w i l l  becoi,le of t h e  un i fo r~ . i i t y  of i : :ar i t i~~ie 

'She l u s t y  c?eba-te a s  t 3  wkat rer16dies a r e  saved in t h e  

co,xion law Jurisdiction, m i c L  s c a r t e d  i n  t h e  j ensen  c a s e ,  

went on unabate6.  J usLice i ~ c - c e j r n o l ~ i ~ ~  r e s t a t ed .  t h e  T a i ~ i l i a r  

no o t h e r s .  It i s  no-t enough t h a t  one has  been provi6ed by 

si;p;t~t;e,  t r  101  Or 8 .n~  o t h e r  I Y .  . . i'e:;ibdy Viliiolly u.ii&o~n t o  -chat 

s a i u  bc;i'cre, bur, o c.,.c;rsi;ise 'li L u c l u d e s  reiiedies in uaiq,  - a s  



Uy S-ca tu t e ,  a s  ?,dell 2s t i lose e x i s t i n g  a t  t h e  coizion law; 

do .fCcJ. a s e r i e s  0.1.' cases h5.s beari exad i l cd  i ' i  ~ d . c h  

s-tjate l i ;g is la . t iof i  .,,j~.s ;lot a l i o ~ , ! e d  to :30Veyn I . ~ , y ~ - ~ ~ l : l e  ~ ! ; a t i ; e y ~ .  

i t  has  e e ~ i  pointet i  o u t  that t h e  overrii;i.rlg corLsi i .eTatiori  

2 us  l;j.ce I,:c_Leynoi6.s ' zaimci  !:as tha-h the e s s e i i t i a l  unifor.iiii;y 

anti 1iari.iony 3f' tile ,.l:rEtiiiie law siiould n o t  e i r l . t ja ired.  I Q L . ~ ~  

i -a ises  an ii1uiiec7?lai;e quas t i on :  wii.a?; about  i ~ ~ s L a r l c e s  iri ~ , ~ j i i c l l  

b a t e  ~ . ~ ) r o v i s i o n x  (lo riot impa i r  t k i s  unii . 'orni ty an6 lizrmony? 

.yo --, yaTT ! .o~: i -c=~. l ly ,  J u s t i c e  I~cl';eyncd~!s l e f t  the d o o r  a J a r  a t  t h i s  

, . p o i n t .  i -ad t Lis i s  p e c i s e l y  i;.iie rc-~g d - . 3 0 ~  r y  v~:iy i t  ? . a s  po in t ed  

oui; auove t:i:at un:'::;'orryj,ty- y . 3 3  i:i~ ;;ri,,lerv co l~s ide :_ ,e , t ion ,  

Thcuyh t h i s  a n a l y s i s  i s  l a r g e l y  'oaved on (Susllice 

L.~lcL<eyiiolds ' concep t ion  of' uI i i i 'oy~fi ty aid. i ~ t  s  ela at i o n  t o  

ue r i t i i i i s  co:x,;erce, ciie . L U ~ . $ U V ~ S  of ioc3'cion i n  c o r t  c a s e s  m u  

l ~ t t u y e  of ca l l t rac t ; ;  illus'; be e ; ~ a l ; i ~ ~ ~ : - ; ~  -.i. It 5s O ~ V ~ O U S  Ci . .~ ' i ;  

a i,lall .i,vj,tl; the 2 us-i;icet;; vie-i.:ls o r  sscjcicty ~ l j o u i ~  a-i;$ecil q u i t e  

, i ,~ulci  :<ijei; v,;imt one a b i t  of li+or'i;ance t o  c o n t ~ a c t s :  oric :"l7r 

, 7.8. 'os.rgaine& for, zdi,at one f r i i t i a l l y  eilvisa,~ijeu. 3 i!.ixs iii-3.x beeii. 

uj-scu:; 3ed j? reviously  i r :  coiuiect ion w i t h  pi?oper.Lg. 

P 

103. - Id. a t  124. 



iiue Icoi~iie, who .i\.as ; ! o Y ~ I E ~ L ~ ;  a s  a  c a r p e n t e r  aiid i o i n e r  

on a v e s s e l  lauiiched bu t  a s  y e t  n o t  i?{.nisl:ed, anu who LEIS 

i n i u r e d  i n  t h e  t e ~ r i t o r i a l  -, a t e r s ,  cou ld  r ecove r  under t h e  

l o c ? . l  si;atu.l;e. Con-bracts f o r  'the bui ld in?;  of a ilev: v e s s e l ,  

i t  7,,:as mention,.d e a r l i e r ,  a r e  r ~ m - x a r i t i ~ ~ i e .  104  
7ron: t h e  

p o i n t  of v i e v ~  of tL.e S u r i s 4 i c t i o n  i n  t o r t s ,  t h e  lauuclled 

v e s s e l  v~as i a  t h e  . : , a r i t i ne  5 u r i s d i c t i o n ,  1•‹5 8 . 1  y e t  even ir_ 

toTt; ;  t h e  l o c a l  j u r i s d i c t i o n  was p o s s i b l e  'because t h e  t o r t  

cu.,.le unGer tile l ieadins  of f t . . ~a r i  tim 'but l o c z l  . , , l o6  .ithe eln- 

-i2hcsia i,iu,st be p laced  on t h e  t ; o ~ d  i?loczl.Tl 'Jv7ii-;-t LA i-' ,., i - e l e v m t  

6 o us  Is tn.at  S u s  (;ice L:-cAiey~ic:lds here Ciistir1:;uiul:sd t h e  

p r i u c i g a i  c a se  froill  t i le 3 eriserl l i n e  of i i e c i s i cn s  on t h e  

b a s i s  of' c a n t r a c t ,  s i n c e  h b r e  t l ie  corl-bracts had  been m r i t i i , , . e  

in n e t u r e  and 

t i  . . . .I c.tie i - r i g i i t s  : u d  l i s b i l i t i e s  of  lie ;l,.-r- 

t i e s  v e r e  p r e s c r i b e d  by g e n e r a l  r u l e s  of ,naritii!ie 
l a w  e s s e n t i a l  t o  i t s  p ro9er  harxony m a  uniTorilLity. 
i le re  tile p e r t i e s  c o n t r s c t e d  ~ ~ i t h  r e f e r e n c e  t o  t h e  
s t a t e  s t a t u t e ;  t i l e i r  r i g h t s  and l i a b i l i t i e s  ?lad no 
d i r e c t  r e l a . t i o n  t o  n a v i g a t i o n ,  and t h e  a p p l i c a t i o n  
of t h e  l o c a l  lav.~ canilot ~ ~ i a - b e r i z l l y  a f f e c t  any 
r u l e s  of t h e  sea  vjilose unii 'oriility i s  e ~ s e x t i a l . : ~  107 

the concep t  



l o c a l  arlci  c a v e r e d  by t ~ i e  l u c z l  la? . 

T;as er,~>loyed i n  the ccnstru.ct ion of a p e n i t e n t i a r y  on 2i:w 

1-as i n j u r e d  b o a t  

a c o n t r a c t  w i  ti1 ?;he bu i ld ing  con t r s  cto-I t o  trallsi:ort t h e  

l a - ~ t e ~  s e ~ ~ p l o y ~ e s  t o  t h e  f s l a ~ i d ,  but 5eany s c o n t r a c t  u a s  

l o c a l  law S o v e r n  chc case :  



? , te l l  a s  ?;he r lccident ,  iie-'e ~ i ; t !~ in  t h e  l i d t s  
01' i d e w  forkc $Late.  Ihe c o n t r a c t  h2d no d i -  
~ e c t  r e l a t i o n  t o  navi:;acion; t o  enforce  i t  
a2;ainst ~ h e  p a r t i e s  defore  u s  >Jill :lot ua- 
Lerisi l ly i n  kerf e r e  ?,vitii t iLe uniforlli 'cy of any 
,.,mritime r u l e  . z t l10  

!?. 'aritime Coritracts and : - a r i t i ~ a e  Injuries. 

ri i i i f f e r e n t  pToble~? t i o s  preseil ted vr:en t h e  c m t r a c t  

$!as iii:~rLt h e  arid the t rrongful  a c t  occurred on ,he navi:.;8.l~le 

w a t e r s .  In such ca se s  t;.le s o l u t i o n  dependeci on whether such 

s b a t e  and i n ~ e r r i a t i o n a l  as i )ec t s .  case  5-11 ;joint occurred 

dea th  s t s t u t e  t o  p2i?vail.'l1 1iii;erescingly enoui;l!, r i 6  ex- 

.- 
i 1 0 .  GzrLin Cmsi ; i -~~c?;~c; r i  Co. v .  lLeanri, 2 U. A .  &Ti 4-11. (1c36). 
111. - e s t e r n  Fuel Cc. v .  GarcL/e, 25 1 Ir. 2. 23, ( 1 5 ~ 1 ) .  
112.  53 u. >. 59 (167b). 
1-13. d w l ,  - i t ~ ~ ~ l t  ;  me,,^;, 31i. 





ured  on il; t h e r e  c :~u la  not , a v e  e~~plcryor's l i a b i l i t y  

i l ~ ; a s u r e d  1, t h e  s t a t e  l a t i .  117  

everi i'io:rt: e x t r a o r d i n a r y ,  iiiiileri the e - . i ~ ) l o ~ ~ ; : <  in q u e s t i o n  i s  Tor 

a l l  p r a c t i c a l  , u r , ~ o s e u  w l a n d l u b b e r ,  and o n l y  o c c a s i o i ~ a l l y  

3-16. Gus tavus  1:. ~ i o b i n s o n ,  Le9,r:l r,d,iustillcnt of 2ersonal 
iii,,itr:y i n  Lhe ;.ariti,~e Industry, 44 IL,I:V, L ,  T,VJ. 223,  
230-231 (1933). I ~ a i i c s  i n  t h e  o r i g i n a l .  "- 117. Aobins d r y  Dock Co. v .  ~ a d ,  266 U. 5. 4.4: (i9'25). 
Gcrnsalves v. l:orse Llrp Doc:= L II:e;?air Co., 2bG 7 ; .  5. 1 7 1  
( l 9 2 4 ) .  



f g ' , ! h e t h r  Cool: s e;;.;.ployiiient cont  e! !p l a t ed  
t h a t  h6 si?ould work r e 9 u l a r l y  i n  unloading 
v e s s e l s  o r  only  idhen s p e c i a l l y  d i r e c t e a  s o  t o  
do i s  no t  impor t an t .  The unlozding of a s h i g  

-- 
i s  riot m - t t e r  OF , : - ) ~ r e l y  l o c a l  concern . .  . . i.inder 
t h e  ci~:cutnstances d i s c lo sed  t h e  5ta . te  1aci;ed 
power t o  2 r e s c r i b e  t h e  r i g l ~ ~ t s  and l i a b i l i t i e s  
of ti le p a r t i e s  growing ou t  of accidei i t . " l lb '  

5 u p r i o r ,  ; i iscon;in, f o r  a s k o l e x a l e  c o a l  d e a l e r  who d i d  n o t  

ov1n any s h i p s ,  but  only ~i doc?: f o r  unloadill:; tile c o r l .  

unlo a s i i i i ~ s ,  Yet 3 usLice L,cdieyncilus u i d  t h i i k ,  t L a t  i n s o f a r  

- - 
i r i d u s t r i a l  C ~ ~ : ~ l i s s i o n  could iioc ;5.ve an  award to  Ids su r -  

f a c t  t i i t , t ,  a s  2 u s t i c e  dtonz pointed o u t ,  joined by J u s t i c e s  

i:a.l;ter of c o n t r a c t  svas suoord inz tea  t o  J u s t i c e  ;-c;:egnolLs 

d e s i r e  Tor  u n i ~ ' o r x i t g .  'The s a J e  v!as t r u e  of one Span, a  

blacl.rsitlith h e l p e r ,  eliployeb under a. n o n - - ~ r r i t i m e  c o n t r a c t ,  

ril::ioil his eLiplopeil s e n t  m e  Gay t o  -*epa i r  ti le f l o o r  of a v e s s e l  

docked i n  t h e  wa beys of f .er~nsvylvr n i a .  Again 5 u s t i c e  c2ey- 

no lds  f e l t  t h k t  r e p a i r  of a v e s s e l  $i t is  int . iaiazely r e k i t e d  t o  

nav iga tbon ,  and t i ~ a t  t?-orefore  'tile s t a t e  c o ~ ~ e n s a t i o n  a c t  

- 
118.  XL,ployerst  L i a b i l i t y  X L S S Y .  Gorp. v ,  Cook, 201 U. L ,  2 3 1 ,  

236 (1530). 
119.  iiorchc-rn Coal ck 3 0 ~ 1 -  Co. V .  d t r a ~ i d ,  2'78 U .  J. 14.2 ( 1 4 2 0 ) .  



J. .&eT-~i;iz.ie C o n t r a c t s  aud lin,;uries on Gry Land. 

of i i 'qor tance  i n   he c s s e  lahers a. s tevedore  was k i l l e d  on t h e  

dock, while uii1o;:)ding a s.i-l.ip.122 The sCa-te courts, who :Pol- 

lowed what t hey  tiiought  as the pro;per c a u s e  se t  by tile 

Li,e grounds t h a t  tiLis i ias  no?; z case i n  Lorts, ;jlLere l o c a i i t y  



noi, irivaue tile ,,ai'i.tii,ie prov  nce by v i r t u e  of il,e ; tllsen 

doc c r i ~ . o .  it was seidLL' c. .-I% t l ~ s  stu t e  c o u r  t s t  i n i e r g r e -  



had vi!la"c;eealis to be a v e r y  a-,posl te c r i t i c i s .  t: *f',':-e cour t  

s ee  -ed t o  have i'orgotten L L L ~  _ianc,u,a&e eriu ~ i . i i i c i ~ ~ a l s  [s ic]  

sb t fort0 in cl;e L d o r d e n i ~ o l c  t c a se ,  m a  , ~ r o a a l y  dtaced, "2he 

urilo d ing  of h L L L ~ . _  is riot n .,d i;ter of , jureiy l o c a l  coucern.  ' 



IT. Uhirorrnity as a Practice. 



39 7 

Con- ress c d u l 6  not possibly wish 112 coat .inucd, the 

.;a';ll.e y$-e;'.-# 
._i ,L ,, and d r y  6oci;s i n  such. oases: Ti1 I , i5. ch. 

" .-, - -.. 3!,, 5 " . 
--- 

1 . 2 ~ .  l+:; 3tfi.t. 1517 ) held ..,ail i s !  'the ..mi c k c r  bocl:eY csse , -------." 
6 )  ,- ,I . - + I + i  .;La&. 634((1."2), heid - I  ir trle ~tai;sb~l c i o e .  

i 3 2 ,  L'j-Le I , o n ; - ; s X  ; e~ifi I : , B y b ~ r  ' ,o;.i;erg t -:.. c+  u (;.I. . -" . SYCll 
"1 2 ,  4 ,  i . . _ l ~ y  :A1l..: F I J : L E ~ ~ ~ ~ : ;  01' -LiLe , , c J ~ ,  see 

' 4, 
. - 

. . ~ ~ ' ~ j . i ] . ~ ~ ~ l ,  ' ~ ~ , - ' l ~ L ' ~ o ~ ~ <  9:~' J~&~~~~ l$~ /  L ~ ~ J J ,  105 -133 . 
: L j j ,  L+L~s'L~v?J~ i : ~ . ~ ~ i j , i ~ ~ i i ,  i e ( . , g l  I. LLu ,: u.n't.. !,trl.i;s :;f' 2 c r ; ;O1 . l~ i l  - iAL- --. --- 

-+ *-. - .3" ;. ,'ul.:r il'i ;_LC i.&i.i-bi:i~e , k < i i l ; ~ b > : l \ i ' - ,  41:- : 2:';;'. 1.:. . .... .i, ;,L,, 237 ETjG j , 
. . 2-34. ALb3 ~ ; ~ ~ ~ . f i ~ : l  :I.~:(;. u1 l iAe~ ~ , ~ ~ z . - ;  c i y c ; ~ r ~ ~ ~ ; ~ r J . c e ~  .~,.s L:Lci; ap-piie:;, 

. . ~. see Geor;;e , ' - j l l ' r ed  ~ ; t i ~ u , b e ; ' ~ ~  ; ' : t i y ' b , j r  ,,or;::eys ~ f i c  ,:~y~;,.~k;-~ t ;j 
~2 Y ---. 7 ; 'I; ' .  -3'1r 1'-.7 ( 1  c S ; c  f -.... -.-. . -LA L . ,, 7 , /L , . 

135. - Id. ac 200. 





would have been t o  leave t h e  newfangled idea  
t o  recommend i t s e l f  t o  t h e  marine world i f  it 
could,  Meanwhile no s t a t e  could have prevented 
t h e  watermn from suing h i s  s h i p  or  i t s  owner 
o r  h i s  immediate con t rac t ing  employer if he had 
wanted t o ;  but i f  he had p re fe r red  t o  claim t h e  
benef i t  of t h e  new a c t s ,  he might have taken 
h i s  chance, This ,  l i k e  most well-considered ad- 
m i r a l t y  r u l i n g s ,  would have l e f t  the  law a l i v -  
ing ,  growing e n t i t y ,  But ... t h e  ... i n a b i l i t y  
on t h e  p a r t  of well-meaning o u t s i d e r s  t o  adopt 
hew remedies f o r  e v i l s  a f f e c t i n g  t h e  maritime 
world i n  common wi th  t h e  rest of t h e  e a r t h ,  has  
only r e s u l t e d  i n  t h e  branding of t h e  admiral ty  
a s  unprogressive,  h i t h e r t o  a most unwarranted 
accusat ion,  and i n  congressional ac t ion ,  has ty ,  
angry and i l l-oonsidered.ff138 

One of t h e  g r e a t  b e n e f i t s  of a well-ordered system of 

law seems t o  be i t s  in t roduc t ion  i n t o  our l i v e s  of an element 

of c e r t a i n i t y .  This i s  why conservat ives  e s p e c i a l l y ,  s i n c e  

they  usua l ly  seem t o  t r e a s u r e  s e c u r i t y ,  a r e  s o  fond of t h e  

s a n c t i t y  of mat ters  such a s  preoedents and t h e  binding n a t u r e  

of c o n t r a c t s ,  With t h e  in t roduct ion  by J u s t i c e  McReynolds of 

h i s  pragmatic t e s t  of uniformity,  much of t h e  element of pre- 

d i c t a b i l i t y  has been taken out  of the  maritime law: 

nlUniformity '  and ' l o c a l 1  seems t o  be t h e  
most mysterious words i n  admira l ty  law and by 
j u d i c i a l  l e g i s l a t i o n  they  have become deeply 
rooted i n t o  t h e  admiral ty  law of t h e  United 
S t a t e s .  The uncer ta in  meaning of t h e s e  words 
i n  our admiral ty  law f o r  t h e  l a s t  t h i r t e e n  years  
has ba f f l ed  a l l  -- even t h e  United S t a t e s  
Supreme Court -- a s  i s  shown by t h e  c o n s i s t e n t l y  
divided opinions handed down by t h a t  cour t  i n  
their r e c e n t  development of t h e  doc t r ine  of uni- 
f ormity.wl39 

139. H, Carly le  Voss, Admiralty J u r i s d i c t i o n  and Uniformitx 
of Maritime Workmen's Rights ,  5 TULANE L. REV, 123, 125 
(1930) 



':!bile i t  i s  t r u e  t h a t  "a shii i  i s  a roamern and Chat, 

t h t r r f o r e ,  i t  would be nard t o  enforce  on i t  the  lasls of ti le 

v a r i o u s  s ba tes ,  140 tLLi;  w a s  n o t  a t  s t a ~ e  i n  t i le  case  of trie 

q u i t e  l o s t  s i + l ~ t  OF Liie s i t u a t i o n .  tJ-41 .,%a c i i f l ' e ~ e i l c t ,  uoss 

conceTnec:' i r 2 - u s t i l ' i c a t i o n  m y  be f  ounl  m l y  i n  t h c  realiii of 

pure  t i laory ,  uncontan:."_n.ated by  r e a l i t y .  t71&? 

In  Tac t ,  laiidsouiid el.?i>loyers were s o i : i ~ ~ i m e s  q u i t e  d i s -  

s a t i a f i e a .  had t o  con%e qinse t n e  cont ingency thnt, if 

t h e i r  ;ol.,ce of e lq loymmt  vt,s  c l o s e  t o  Lne a s t e r ,  snd i f  i;iiey 

occas iof ia l ly  s e n t  one ol' t h e i r  ~ilen t o  lie19 w i t h ,  work on ,3ome 

oarge,  t h e i r  L i a u i L i t y  i n  cdse 04' in,;ur;r voillu o f t e n  be d i f -  

- 
l4O. Char les  r'. ~ l r e ~ i i e r ,  _Iljormen ' s  Cornpo~sation ~ c t  s anti t i le  

i 4 u i  t i u e  Lau ,  22 C A L ;  - - L ~ L J  C L i L . 3 5 '  lU9, 111 (lYl5 1. 
141.  3 tar i ley  iviorrisoi;, ;;ori,iie;l s C O I ~ X ~ S M  t i o n  anu ~ i ~ t :  i . a ~ i -  

--, 

i;ir~e Lath, 35 Y,iL'i: L. 3 . 472, 4Ll fl929). 
142.  I d .  a t  482. 
14-7. bT;;seph I'. Cha.Lrberlsiri, d~e Coni ' l i c t  of u r i s u i c  Lf ou i n  

C o ~ ~ ~ l ~ e r i s a t i o n  L'OY iari.cii:ie , , o r~ ; e r s ,  11 A '. L1:3. LX. ,,\J. - -,- 133,  136-138 ( l ? % l  j ; 'Yhom:-r, 1. Perkins:in, L o n ; ; s ~ ~ o r e ~ ~ l e n ~ s  
. - 

Cul.l?;ensa~;ion u - ~ s c t  i)y ~ u u r e , ~ i e  Cour 6 ,  1 0  12.. L-,3. ,.A. -,-, J .  
117,  1 1 4  ( 1 ? 2 0 ) .  



s h i ~ o v v r ~ e r s ,  t he  situation I a s  a i i$*cle  ilore j u s t i f i a l s l e .  iit 

asid tossed i i i to  t h e  s h a r p  claws o.~' the ex?ioiting insursrlce 

- * 146. j ~ t ~ r l l e y  . i ~ ~ ~ i ~ ~ ~ l ,  .,oramen s Co,q~e.iisation aria %r,e ; -ari- 
tiine Z ~ W ,  38 YzrTJX L. 5 . 472, 46%(1(j24). 



dice-Pres iden t  of -hie i e n t r c l  i'raiies aud Labor Council  of  

e Y o .  Among o t h e r  ti~in:gs, h e  s a i d  : 

awardeh s i x t y  d o l l a r s .  Cut ol" t h a t  he had to pay t h e  in- 

su raace  a d j u s t e r .  As 3 T ~ Y U ~ . G ,  t h e  v~i.fe had t o  t c , + e  a n i ~ ~ e  

o o l l a r  a weei: job, at wllich sne  iiorkad e leven  Lours e day.  

& a d  e l l  tkis tliouch t h e  eilployer Lad c a r r i e d  insurance  under 

Lhe s t a t e  law t o  t h e  r a t i o  of $3.94 .per hundred do1;ars. 146 

v~orsed  seventy-two hi;urs consecu t ive ly  t o  g e t  a  dam.;eci d l i g  

a  i m ~ a r a o u a  occupa.cion. AS for tile lor, , ,more~ieil ,  tht r e c o r d s  

%en(;n of a l l  t h e  a c c i d e n t s  r e  o r t e d  liappened. to ci';e,l. 150 

tLis f i g u r e  covers .  





he felt were conflicting jud ic ia l  .l54 ~t was 

bad enough before, because longshoremen were exceedingly 

mobile, usually h i red  t o  work on one ship a t  a time, and BOW 

a s  a r e s u l t  of these  decisions t he  administrator  had t o  worry 

about their very movements of a few f ee t  on the  job. 1 5 5  

Al l  these adverse comments do not de t rao t  from the  very 

p la in  f a c t  t h a t  in t h e  f i e l d  of maritime law, Jus t i oe  

McReynolds' influence w a s  tremendous, Had he never p a r t i c i -  

pated i n  any decisions i n  any other f i e l d s ,  he would s t i l l  be 

remembered a long time from now by a l l ,  a few of whoa would 

pra i se  him probably, and many more of whom would damn him f o r  

h i s  work, 



Froia t h e  Toregoing c k a p t e r s  we have s o r e  i i l i l i ca t ion  of 

what J u - s t i c e  ;1cl2eyiiol~s conceived t o  be tile rale of t l ie  j u d g e .  

iris f ' o r ! . ~ a l i s t i c  a t t l t i l d e  in tiie r e s a l e  p r i c e  r ~ a i n t e n a n c e  c+ises,  

h i s  excu r s ion  i n t o  what was vtidely be l ieved  t o  be S u d i c i a l  

l e g i s l a t 5 . 0 ~ ~  i n  t h e  imri t i ixe  f i e l d ,  a n d  oths:: a c t i v i t e s  t e l l  

L:~UC.~I  of t h e  stor:\i, Zoiievar , t'.-2 LAC . l ~ i c t u r e  i ius t  be co,~pletecl  'by 

p o i n t i n g  up a  feu: a s p e c t s  n o t  % r e s t e d  lmretof 'ore,  o r  on ly  men- 

t i oned  a r i e f l y .  

AS one l e a f s  through tile _.lsny volurnes of y e : p - t s  cover- 

i n g  tiie l ong  per iod  s c e n t  'by J u s t i c e  !-c2eyn~)lb.s on t h e  bench, 

tile f i- '~-,-  ~ s i  tiiirlg w : . i C I i  btcoi;~es ev iden t  i s  t k e  l a r g e  pi"o;,or-tion 

of d e c i s i o n s  which o r e  ,:urely r o u t i n e .  The Consti'bui;ion o r  

s t a t u t e s  cover -Lhe i i m ~ t e r  adequa te ly ,  anG t h ~ r e  i s  11ot iiiuch 

c]i.o:lca l e f t  For tiie i u d g e .  i n t e r s s t  i s  dilly aroused t?Len t h e r e  

" a r e  haps t o  be  f i l l e d  

It r ,as puinced ou t  before  t h a t  ti le S u a t i c e  t a s  no'; fond 

OF t l l e o r s t i c a l  el?] L0i.a Lions, 'Plieref o?e, i t coriies a s  no sur-  

p r i s e  t o  l e a r n  Lmt iie t r i e d  f ' ~ ~  trle s i i i p l e a t  ~ o s s i b l e  s a t h  i n  

1. ":en ja.nin ; i .  Cardoao, f i e  T\ a t m e  of t h e  2 u . a i c l ~ l  l ' r oces s  
(14evb s-aven, 19211, 14, 





h o ~ e v e r ,  denote  an e f fo r - t  at extile , e l y  stri ct construcclon: 



U 

r ~ t ~ ~ e e ~ i  gart i e s  . i ~ i u c e  sucri oodles e x e r c i s e  q u a s i - l e y i s l a b i v e  

arid q u a s i - j u u i c i a l  i i unc t ions ,  i - t  is h a r d  to 2:L~ce t~ eAi! i n t o  

p roper  r e l a t i o n s h i p  ~ f ~ t h  t h e  t h r e e  ,:la in brcnches o f  ~;overrr*ment. 

*,he s u b j e c t  of iriu-ch l ea rned  d i a 2 u t a t i  on st$ ,:enever 4 L e o ~ g a n i z a t  i o n  

i s  being c o ~ ~ t e ~ p e c e d  ~t e i z l ~ e r  the f e d e r a l  o r  l o c a l  l e v e l .  . . e  

- 
9 .  dee Yno,.l,s L . tlSirulll%ll, J ucicial , . levie-~~ .-is a L L e s ~ i i l e - ~ ~ ~ ~ l t  sf 
Due - Proces s  i r r  ,<ate r,egu1Ftiou, jD 'L-L-LL L. --i9%1) , arld 
I ihol.las il 1;. Lardll?ii, 2n.e Sxteii  t ul' t i l e  F i r i a l i t )  of Co~u l i s s ions  ' 
,,<ate , "Lp,~Jet ians ,  2i: . J,,. L. 4. ill ( 1 9 2 2 ) .  



TJsually t i l c se  :regulator t~odies are c,larged by l ~ g i s l a -  





s u ~ l l i t l i n g  t i iet  i s s u e  t o  a  j u d i c i e i  t r i b u n a l  f o r  
k e  t erl l ina t i o h  ucon i t s  own Lndepeniient j udgnent 
a s  to b o t ; ~  3 . 8 ~  an6 f a c t s ;  o tkemir ;e  t h e  o rde r  i s  
vofd because i n  conTl i c t  ; , , i th  ti16 c,ue p o c e s s  
c l a u s e ,  Yourteenth  ilrieiiunmt . ~ ~ 1 5  

OoLld.ss ion t j as  l e g i s l a t i v e  i n  c h a r a c t e r .  ~ i n c e  t i le  Court had 

t h e  :joL,er t o  s e t  a s i d e  laws,  if t i iese  enactmeilta took p ropkr ty  

w i t l l o u ~  uue p roces s ,  i t  by t n e  : m e  tokeii t i ~ b  ijoiier t o  j u t  

Fro:,, t h c ~  prev ious  exa ~ l i r ~ a t i o n  of' I 1*ltteers concerninq proper ty  

anu i;-IC s t u t e  p o l i c e  ~jov.::er c s p e c i d l y  t lLe discussion of - eb'oia 

16. bor  i - x e ~ , ~ t s  f ro r !~  t u e i r  b r ie f ' ,  see  - ~ a  r,, n  ,'he I?'u.nc- 
t i o i :  or' Cour ts  aisci C u , u , , i s s i o ~ i ~  i n  I , uo l i c  U t i i i ~ y  L L a t e  ,eegti- 
l a t i o n ,  38 - -I L ~ .  . . iLS; 1. 141 (14~4). 3'01' 3  isc cuss ion ~ f  
t h e  l b x i s l a ~ i v e  n a t u r e  of t ~ e  bodies ,  s e e  Laurt i lce C u r t i s  



V .  New Y o P ~ , ~ ~  it i s  obvious t h a t  t h i s  was akin t o  i n v i t i n g  

the  Court  t o  subs t i t u t e  i ts  own judgment f o r  t h a t  of the  leg-  

i s l a t u r e  or  the  regulatory coeMission respec t ive ly ,  

By maintaining t h a t  the  Court had the  power t o  review 

the  f a c t s  established by the  acsountants,  engineers,  and simi- 

l a r  technicians who function i n  and around such regula tory  

bodies, by implication it staked out a claim t o  omniscience, 

It may be comforting t o  t he  teohnicians t o  know t h a t  t h i s  was 

only a olaim t o  l imi ted  omnisetience, i f  t h a t  oontradict ion i n  

terms be permitted, The l i m i t  was an extraneous matter ,  i .e . ,  

whether t he re  was a question of confiscation: 

nThe roajority ... throw out a suggestion ... 
tha* where cmnfiscation is claimed t o  be the  re-  
s u l t  of a finding, provision must be made f o r  a 
r e s o r t  ' t o  a jud ic ia l  t r ibuna l  for determination 
upon i ts  own independent judgment a s  t o  both l a w  
and f a c t s ; , o t h e m i s e ,  t he  order i s  void, because 
i n  c o n f l i c t  with the  due process clause, Four- 
teenth  Amendment. ' Except f o r  the  purpose of ap- 
plying the  due process olause, however, they do not 
maintain t h a t  questions of f a c t  a r e  r e ~ i e ~ a b l 0  .wl8 

17. 291 U. 5. 502 (1934). See also t he  ArZzona RmployersT 
L i a b i l i t y  Cases, 250 U. S, 400, 450 (1919), discussed i n  
Chapter IT, where the  J u s t i o e  s ta ted:  nIn t he  l a s t  ana lys i s  
it is for us t o  determine what i s  a r b i t r a r y  o r  oppressive 
upon consideration of the  na tu ra l  and inherent  pr inoiples  of 
p r a c t i c a l  jus t i ce  which l i e  a t  the  base of our t r a d i t i o n a l  
jurisprudence and i n s p i r i t  our Consti tut ion,  A l e g i s l a t i v e  
deolarat ion of reasonableness is  not  conclusive; no more s o  
is popular approval -- otnerwise cons t i tu t iona l  i nh ib i t i ons  
would be f u t i l e  ." 

18, Nathan Isaacs ,  J u d i c i a l  Review of Administrative Findings, 
30 YALE L. 3.  7 8 1 1  



L e s p i t e  ti le f a c t  ~li1i.t p r e c e a e n t s  pprior t o  the 3en Avon 

<. 

t i m e ,  cal.ie t u  auop tL0  t h e  t h e o r y  progounaea by trre ~ i s s z n t e r s  

t i o n  t:iat q u z a t i o n a  of f a c t  s i loulu 9e lGft t o  tile reyulatory 

i'l and; tile procec iura l  fairness of t h e  hearings. bus, i.11 a l o - t e r  

work n s  a rLia .*or i ty  o p i n i o n :  





A .  2 e a i  C o n t r o v e r s i e s .  

- -. 
- 1 s  . l ~ o s i t i o n  i n  ye~;a rd  t o  $.he , ' u s t i c i a b i ~ . i t y  of c o n t r o -  

v e r ~ i a s ~ ~  is interesting because of the p o s s i b i l i t i e s  f o r  

s p e c u l a t i o n  wLicil h i s  Cepar tu res  F r o ~ ; l  his geneyal  pri.ncij?les 

iiivolveCi, As far as 2ndividual.s were concerned, k.e felt thu'i, 

. . t i iey had t o  be d i r e c t l y  ii ivolveii ,  i f  'he:; rwisiied t o  b r ing  a  

~ 1 ~ i . t  : t r t h l y  t h o s e  tvhose r ig l - i t s  a r e  5 i ~ c o t l y  af Pec'sed can 



of c o n t r a c t s  be cons ide r ea  a s  :;lvLn{< g ~ o u n d s  f o r  a , , u s t i c i c o l e  

ri ~ l l t  i s  n o t  s u f f i c i e n t ;  t e r e  *i.ust be a and s u b s t a l ~ t i a l  

7 1 .?or i n s t a n c e ,  CaliforilLa exa.c-tea a t i i ~ e e  c e n t  tax ou ercli gal- 

l o n  ul' i r l o t o ~  f~el ?urc,l:ised for use on i t s  a u u l i c  . 4 ~ i l w a y s ,  

l e e t i o n  of "c;e tax by t h e  sta-Le on the ground tLat i t  was ye- 

s ~ o t u s  t o  brine; a b o n ~  f ~ d c  s u i t . 3  0 

-- -- - 27. i - 1 : e ~ ~ ~ r ~ c k  v .  i:,arylaild, 23 j U . . 1 021 (1915). ??or ?;lie 
f a c t s  of -ti!-i L. :; case ,  see  Chapter TI. 

2%. 2 ustice I :c:.:eynolCs Tor a ima.nii;lous Cou7-t i l l  Cn i ted  i t a t e s  
- "  - ' i d e l i t y  Co, v. Oklalioala, 25O U. $5. 111, 112 (1919). 

29. 33 S t a t .  355 (1916 )  and 42 Stat, 212 (1921). 
" ? *  30. ,;llliams v. l i i l e y ,  250 'U. ;3. 'jiJ (1,929). Chitif J u. : , ice ?aft 

a.118 2 us-cices "Tan D e v a n t e ~  end S u t l e r  dee:.~cd tlds -to be a 
u s t  i c i a b l e  d i s - p u t e .  









- 
40. - ILL. ai; 404. 
41, ,is!~:uaii;.er v .  2er~nes;ec Y'sile;~ ,-iu~i~oz'ity, 257 Ti. 3 .  %;,;I 

(1'33~ j . 
42, 43 ; t a t .  5' ( l y j j ) .  
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(-4,o). 
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r t c o ~ d  must siio~i a f f i r l l a t i v e l y  t h a t  ti16 f e d e r a l  q u e s t i o n  was 

bkf o r e  t h e  Court of Appeals. e r e  i n T e r e n c e  s ill not, d o .  

I i l l i s  l r b l e  113s been r;~iuly er1;'orced ;or a  1~uni;rea y e a r s .  .,70 

s i l ~ u l d  be p r o p s r l y  ~ a i ~ e d  i n  t - e  s t a t e  c o u ~ t s ,  he ~ l s o  s t r c ~ n 2 l y  

C o ~ m t y  fro1.i eiL:'oilcing a a L a t e  law i'oi1oL2aing ci t i ,er i l ;  of 

Gco:rgia t o  ; p e c u l a t e  on scoci; i lsrke t i ' u t u r e s  , 17' 3 u s ~ i c e  

: cTLe::uolas cb , ' ec ted  for a unaniiiious C o u r t ,  





brought t o  r e s t r a i n  t h e  s t a t e  o f f i c i a l s  from enforoing them: 

"The l e g a l  remedy must be a s  complete, p r a c t i c a l  and e f f i a i e n t  

a s  t h a t  which e q u i t y  ~ o u l d  a f fo rd .  w75 To t h i s  could be added 

t h a t  t h e  equ i t ab le  remedy w a s  more humane b76 Moreover, J u s t i c e  

Bu t l e r  declared,  t h e  laws were a l l eged  t o  i n f r i n g e  t h e  Consti- 

t u t i o n ,  and t h e  equ i t ab le  remedy was deemed *... e s s e n t i a l  i n  

order  e f f e c t u a l l y  t o  p r o t e c t  property r i g h t s  and the  r i g h t s  of 

persons a g a i n s t  i n j u r i e s  otherwise i r remediable . . . .  19 77 It is 

a g r e a t  p i t y  t h a t  J u s t i c e s  McBeynolds and Rrandeis s t a t e d  t h a t  

they  thought t h e  writ c,ould not  l i e ,  but t h a t  they  d i d  no t  

g ive  any reasons f o r  t h i s  b e l i e f .  

The mat ter  of whether t h e  s t a t e  r o u t e  i s  l e s s  humane, 

p r a c t i c a l ,  expedi t ious,  complete, and what no t ,  a s  compared t o  

f e d e r a l  equ i t ab le  r e l i e f ,  becomes l e s s  s i g n i f i c a n t  when it is  

noted t ha t  i n  some i n s t a n c e s  s t a t e  remedies a r e  for a l l  prac- 

t i c a l  purposes non-available. This i s s u e  was presented i n  t h e  

famous case of gague r .  Committee f o r  I n d u s t r i a l  ~ r a a n i z a t i o n ? ~  

The f a c t s  of t h e  case,  b r i e f l y ,  a r e  these ,  J e r s e y  C i t y  

adopted an ordinanoe on Apr i l  15,  1920, making it oontingent 

upon everyone t o  ob ta in  from t h e  C i t y  D i r e c t o r  of Publ io  

S a f e t y  a l i c e n s e  i f  one wished t o  hold parades o r  assemblies  

i n  t h e  pub l i c  s t r e e t s  o r  parks of t h e  c i t y .  The D i r e c t o r  was 

author ized  t o  r e f u s e  suoh l i c e n s e s  " for  t h e  purpose of pre- 

75. Terrace v .  Thompson, 263 U. S .  197, 214 (1923).  
76. Thomas Reed Powell, -Al i en  Land Casks i n  t h e  United S t a t e s  

Supreillie Court, 1 2  CALIF. L. REV. 259, 261 (1924). 
77. Terrace v. Thompson 263 U. S, 197, 214 (1923).  
78. 307 U. 9. 496 (19393. 



o L m r  ol.aii;alice, c a t e i i  2 znucyy 22, 1924, ?.;:-:a a i i n e ~  h t  L ) T ~ -  

ventinz; tile l i t t e r i n g  of t:..c s t z ' e e t s  b y  ili..ans of' 2ai.lLihlets uild 

otilay c i : * c u i a ~ ~ . 7 g  <oi;ii oy.ulnances cu- 'yi, . .d fines m d  .iail 

-" -" 

78. Fora ti coj . i l ; le te  ttxt of t?:i-, o~uinauceu, s e e  La::ue v. Co J- 

. j i i  L t e e  l ' o r  Ir;cii.iu ;;riel c;.rp;anizati.o~i, 1-01 I?. ;2d 774, 79b-797 
( 1 9 3 5 )  



latone s u s t s i n e d  ; u r i s C i c t i o n  under jection 34. (lk), 110t on tile 

broader groiuiGs of t i le ciue .;recess c l zuse  of t , e  Four teen th  

a l j p y l y  t relations to Local enactments,  

v i s i o n s  01' t i le  Four teen th  i~iendrlient i n  llis d i d s e r ~ ~ ; .  ITe S e l t  

u!lth orraers to d i s m i s s  i t ,  

i n  r e s g e c t  of i'edeyal ques t ions .  r182 





- - -  
G O .  s. a i; U j .  

~ 7 .  &* "4. 



point OF v i m :  

ie~i bed. iiis g o s i t i o n  I n  2uTnet v .  Goror~: co Cil 2, Clay Co. , G g  



c e r t i o ~ a ~ i  to 'i;~e 3uprel l je  Caul?& of ,ii;',;ai.isas hail been uenied 

? ~ i t h 9 ~  b 02iniofi. g2 in ( j a ; 3 / e r s t i o n ,  tiL;; - j t t i t i d i l o G  tile Dlri-bc,d 

- 
9 .  4 .  3 .  219 (1924.1. ; e ~  Chapter ' T I Z I .  - 91. . oore V. CE: 'i!jSeJT, 261 TJ. 3 .  36 ( 1 9 2 3 ) .  
92. 254 G. 3 .  63C (19%~). 







J. 1. - 
bile !;lien p a l s a n t  peo i? l e  of -t .,e coirii.luiity, twelve oP T:,-LC!,i s c t  

on t h e  ;juYy, asld s t e l? : szr t  u~~holiiei-s of A!.l.?riczi-~is:r1 such :1 s tl1.e 

9 u J u-, ,b.i_ces J- J aciaon and Y ' T a ~ ~ l - ; Y i ~ r t ~  went ri3i;t t 7  t h e  heart 
o? tl::? r i a t t e r  i l i  t h s i r  se;jar;!cc oj,in,j.on in Shei111:i.d v. . . 
l o  341 U. 3. 50 (1951) . :ge can coaq~::e t ? i i s  ( i i ~ v i d -  
iously? 1 v&th the law of E n ~ l a n t i ,  1.;3-,lcli allows a judge t o  
send a newspah,ey e d i t o r  to :ail POT n i r i k t y  c:.sys i 'o r  cont,e!:~pt 
o f  ccljurt. 





t h a t  the  New York Milk Control Act was i l l e g a l .  The exact  quo- 

t a t i o n  can stand r e p e t i t i o n  within t he  present  oontext: 

"Grave concern f o r  embarrassed farmers i s  
everywhere; but t h i s  should ne i ther  obscure t he  
r i g h t s  of o thers  nor o b s t r m t  judic ia l  appraise- 
ment of measures proposed f o r  r e l i e f .  The u l t i -  
mate welfare of the  producer, l i k e  t h a t  of every 
other  c lass ,  requires  dominance of t h e  Constitu- 
t ion.  And zealously t o  uphold t h i s  i n  a l l  i t s  101 
parts i s  the  highest duty entrusted t o  t he  courts.n 

Whether oue agrees o r  disagrees with t h i s  posi t ion taken 

by the  J u s t i c e ,  it must be conceded t h a t  he t r i e d  t o  l a y  as ide ,  

a t  l e a s t  on the  l e v e l  of consciousness, sentiraents about ephem- 

e r a l  fac tors ,  attempting instead t o  r u l e  according t o  l a rge r  

pr inciples .  

A statemeat f a r  l e s s  easy of i n t e rp re t a t i on  was made i n  

a l e t t e r  t o  Colonel House a f t e r  the  l a t t e r  had been inv i ted  by 

President-elect  Boosevelt t o  confer with him. After  express- 

ing  h i s  s a t i s f a c t i o n  t h a t  the  President-elect  apparently con- 

s idered the  appointment of an individual  t o  the  head of the  

J u s t i c e  Department f o r  whom t he  Justicte had a high regard,  

not ing t h a t  t h i s  man would keep the  cour ts  T r e e  from per- 

n ic ious  influencest1, he made t h i s  puzzling statement: "The 
102 

cour ts  -- much weakened -- a re  s t i l l  the  l a s t  l i n e  of defense." 

The term, n l i n e  of defensen, i s  a mar t i a l  one. There was, 

perhaps, a a t ruggle  about t o  b e g h  against  fo rces  which the  

cour ts  served a s  a l i n e  of defense, The cour t s  were manned by 

101. Mebbia v. New York, 291 U. S. 502, 559 (1934), see 
Chapter I V .  

102. J u s t i c e  McReynolds t o  Colonel E. M. House, January 30, 
1933, i n  the House Collest ion a t  Yale University.  













This, of course,  was of f  t h e  record.  The record i t s e l f  

shows remarks d i rec ted  by t h e  bench t o  t h e  bar. I n  a case i n  

which J u s t i c e  IdcReynolds ru led  t h a t  t h e  sending of c i r c u l a r s  

t o  r e f i n e d  young l a d i e s  a d v e r t i s i n g  a home where they  could 

g ive  b i r t h  t o  i l l e g i t i m a t e  babies  d id  no t  c o n s t i t u t e  misuse of 

t h e  mai ls  l o r  lewd and l a s c i v i o u s  purposes, S o l i c i t o r  General 

Mi tchel l  appeared for t he  United S t a t e s .  Though t h e  lower 

cour t  had ru led  i n  favor  of t h e  United S t a t e s ,  t h e  S o l i c i t o r  

f e l t  no t  a b l e  t o  support  t h e  dec is ion  below. I n  t h e  process  

of r e v e r s a l ,  J u s t i c e  PBcReynolds r e f e r r e d  t o  Mr. Mitohel l ' s  

"usual commendable candor. d l 3  

He never minced words when he f e l t  t h a t  counsel a t  bar  

were poor craftsmen, Here a r e  examples of h i s  d i r e c t  c r i t i -  

oisms: 

"The amended c r o s s  b i l l  i s  a aass of p r o l i x  
and vagrant  s t a t e m n t s  and a l l e g a t i o n s  from which 
it i s  difficult t o  s p e l l  out any very d e f i n i t e  
theory.  tt 114 

"The b i l l  [of the  United S ta tes ]  i s  confused, 
d i f f i o u l t  t o  follow, and an e x e e l l e n t  example of 
bad pleading. . .. Courts ought n o t  t o  be burdened 
by rambling and obsoure s ta tements  . "115 

Aside from these  c r i t i c i s m s ,  t h e  Just iae  was capable of 

d e l i v e r i n g  l e c t u r e s  t o  t h e  bar. Again we t ake  note, as we d i d  

on previous occasions,  of h i s  g r e a t  concern with speedy, 

112, Dysart  8 ,  United S t a t e s ,  272 U. S. 655 (1926).  
113. I d ,  a t  657. 
l l b .  K a u t h .  Nachod & Kuhne v ,  Lathatn & Go,, 242 U. S. 426, 

428 (19i7). 
115. United S t a t e s  v. S i s a l  Gorp., 274 U. S .  268, 271 (1927).  

This must have been exc ruc ia t ing ly  embarrassing t o  W i l l i a m  
T. Donavan, t h e  consoient ious ~ s a i s t a n t  Attorney General 
who presented the  argument f o r  the government. 



! T  .;!.s c i i i  f ;' 5.:;l;ice 's grea$e$-;-l; ~ e v c ~ ~ ~ f - t v  i as 
iXe- jeyved  . "  I. ; . i ~  ust5ce 1 .c';i,ey~:lld:; . -.~. '"gf t ti. c;~i-..;ht 
I *  , i , :]re ;;udiceij. faric o:le y t io  3eei:ls to 
d e l i g l l $  ln 8.it , . l ; i~~c; o-t.::~? .; ~ l i l c 3 i ; l f 0 ~ ~ a i ~ ~ e  . . . . " ' e  
i L o s  a ~ofil;:~.i.!.ual i , rouclh,  ?,:lid fi r3 7; a lv : ,~ -  - JT o?'f s 1 ; 2 e ~  be- 





CHAPTER X 

Per iods  of r a p i d  p o l i t i c a l  and eoonomic t r a n s i t i o n  a r e  

accompanied by a good d e a l  of s o c i a l  change. This s o a i a l  

change i s  frequent;ly looked upon wi th  approval by many, but 

may t ake  t h e  form of a trauma f o r  many o thers .  It impl ies  a 

modif icat ion i n  t h e  p r e s t i g e  s t r u c t u r e  of s o c i e t y ,  with each 

th inking  ind iv idua l  posing t o  himself t h e  quest ion of where 

he now belongs. The r e p l y  t o  t h i s  may c o n s i s t  of a success fu l  

i n t e g r a t i o n ,  a neurot io  response, o r  the  acoeptance of an 

e t e r n a l  search  as t h e  very answer. 

For  t h e  South t h e  civil War presented a r a t h e r  acce ler -  

a t i n g  t r e n d  away from a l a r g e l y  r u r a l  p a t t e r n  of l i f e  t o  a 

p a r t l y  i n d u s t r i a l  one; compare, f o r  example t h e  young S c a r l e t  

OtHara wi th  t h e  middle-aged one. Undoubtedly, even without 

t h e  War these  developments would have come about. But t h e  

change would have been more n a t u r a l  and it would have been 

accompanied by an equal ly gradual  change i n  s o c i a l  outlook 

f rought  w i t h  much l e s s  resentment and b i t t e r n e s s ,  

Af ter  t h e  War, then,  undisputed hegemony no longer  be- 

longed t o  the p lan t ing  i n t e r e s t s ,  To be su re ,  they  r e t a i n e d  

muoh p r e s t i g e ,  e s p e o i a l l y  s ince  by many they were, a s  a c l a s s ,  

i d e n t i f i e d  with t h e  much more prosperous ante-bellum days, 



454 

I n  Tennessee they  maintained t h e i r  r ep resen ta t ion  i n  Washington 

through Senator  Isham G. H a r r i s ,  and h i s  fo l lower ,  Senator  

Bates ,  A t  t h e  same time t h e  i n d u s t r i a l  revolu t ion  brought w i t h  

it a new c l a s s  of i n d u s t r i a l  o a p i t a l i s t s ,  f i n a n c i e r s ,  and 

r a i l r o a d  men. I n i t i a l l y  t h e s e  new ch i ld ren  of i n d u s t r i a l i s m  

d i d  n o t  enjoy t h e  same high p r e s t i g e  as t h e  p l a n t e r s ,  but it 

is one of t h e  hard f a c t s  of l i f e  t h a t  i n  t h e  m a t e r i a l i s t i c  age 

of t he  i n d u s t r i a l  r evo lu t ion  one's s t a t u s  p o s i t i o n  w i l l ,  a f t e r  

an i n i t i a l  lag, fo l low one's c l a s s  pos i t ion .  This was f a c i l i -  

t a t e d  by t h e  f a c t  t h a t  not  a l l  of t h e s e  new i n d u s t r i a l  and 

f i n a n c i a l  tyooons were exact ly  gen te  nuova, but t h a t  a goodly 

number of them were sc ions  of t h e  o ld  f a m i l i e s  who switehed 

i n t e r e s t s ,  j u s t  a s  i n  t h e  North p a r t  of t h e  Adam fami ly  went 

i n t o  r a i l road ing .  In Tennessee t h i s  so-cal led "New SouthH was 

represented  by what wae known as t h e  Colyar group, a f t e r  a 

p o l i t i c i a n  by t h e  name of A, S .  Colyar, These two groups 

formed t h e  Democratic P a r t y  together  w i t h  t h e  powerful 

Tennessee grass-root t r a d i t i o n  which i t s  l eader  Bobert Love 

Taylor had i n h e r i t e d  from Pres iden t s  Jackson and Johnson, and 

which i n  t h e  twen t i e th  century was t o  f i n d  i t s  spokesman i n  

E s t e s  Kef auver . 
Between t h e  o ld  South and t h e  new t h e r e  was a l i n k  i n  

t h e  persons of p ro fess iona l  men, such as doc to r s  and 

e s p e c i a l l y  lawyers. The lawyer-pol i t ic ian  was a s k i l l e d  

f a c t o r  who was needed by a l l  c l a s s e s  of t h e  population and 

hence had t h e  opportuni ty t o  seek i d e n t i f i c a t i o n  wi th  which- 
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ever segment he wished. 

It might be s a i d ,  w i t h  proper q u a l i f i c a t i o n s  a t t ached ,  

t ha t  Mr. McReynolds could be i d e n t i f i e d  w i t h  both t h e  o ld  and 

t h e  new, Insofar  as he put mush f a i t h  i n  a r i s t o c r a c y  and 

looked w i t h  some d i s t r u s t  a t  t h e  goings on i n  Washington he 

was a b i t  of an o ld  Whig, f o r  t h e  old Whigs before t h e  advent 

of a genuiae L ibe ra l  P a r t y  were a  number of a r i s t o c r a t s ,  

a l l i e d  w i t h  non-comformists, who fought t h e  power of the  cen- 

t r a l  goverrln~ent a s  represented  by t h e  King and who, s teeped i n  

the t r a d i t i o n  of t h e  common law attempted t o  put  the crown 

under a  s t r i o t  r u l e  of law, wi th  an appurtenant s t rengthening  

of t h e  l o c a l  boroughs which con t ro l l ed  t h e  Commons. With t h e  

c o n s t i t u t i o n a l  i s s u e  s e t t l e d  and w i t h  t h e  l a t e r  c o a l i t i o n  

w i t h  t h e  Radicals  frour Manchester and o t h e r  new i n d u s t r i a l  

p l aces ,  what was once t h e  Whiggery became t h e  p a r t y  champion- 

ing  f r e e  t r ade .  I n  t h e  South t h e r e  was no need f o r  c o a l i t i o n .  

There the  i n t e r e s t s  of t h e  land-owning c l a s s e s  coinoided w i t h  

f r e e  t r a d e ,  l a r g e l y  because t h e  cot ton  w a s  disposed of i n  

Lancashire,  but t h e  manufactured n e c e s s i t i e s  had t o  be pur- 

chased on t h e  protested market. This was then  no a l l i a n c e ,  

but a  pre-exis t ing  uni ty .  

As  f o r  the  new South, it has been mentioned t h a t  Mr, 

MaReynolds i d e n t i f i e d  himself wi th  t h e  exclus ive  element of 

t h e  Nashvi l le  bar. These gentlemen were of g r e a t  importance 

i n  a i d i n g  t h e  i n d u s t r i a l i z a t i o n  of t he  South, e s p e c i a l l y  t h e  

r a i l r o a d s .  I n  t h i s  r e s p e c t  they  were a p a r t  of t h e  Colyar 
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group, But t h i s  group of r i s i n g  i n d u s t r i a l i s t s  favored t h e  

t a r i f f ,  and t o  t h i s  e x t e n t ,  M r .  McReynolds d id  no t  fo l low 

them. Again, he agreed wi th  them on sound money. Yet i n  

c o n t r a s t  t o  him, most of them remained r e l u c t a n t l y  wi th in  t h e  

Democratic f o l d  i n  1896. The H a r r i s  group, i n  t h e  dominant 

t r a d i t i o n  of American agrar ianism, r a l l i e d  t o  cheap money. 

Frorn t h e  po in t  of view of consis tency,  Mr. McReynoldsf views 

on t h e  t a r i f f  and currency taken together  make much more sense 

than  e i t h e r  those of t h e  H a r r i s  of Colyar groups. 

One could co-operate with business a s  long a s  business  

acted i n  a r a t h e r  c i v i l i z e d  fashion .  Muoh of it in t h e  South 

was a t  f i r s t  run  by t h e  "Colonelstt and 9da jahsbW But p i r a t i -  

c a l  business v i o l a t e d  t h e  s t y l e :  J u s t i c e  McReynolds was t o  

t a l k  a t  t imes i n  h i s  dec is ions  of t h e  wel l -es tabl i shed  prac- 

t i c e s  used by honorable t r a d e r s .  The gentleman f r o m t h e  

Hermitage Club, whose t a s t e s  r a n  towards h i s t o r y  and l i t e r a -  

t u r e ,  could no t  stomach t h e  thought of t h e  ascendancy of t h e  

Dukes. Af ter  a l l ,  when o ld  Washington Duke had himself a 

mansion b u i l t ,  he ordered a l i b r a r y  with a g r e a t  many she lves ,  

and books t o  be bought f o r  t h e  she lves ,  a number of yards suf- 

f i c i e n t  t o  fill up a l l  of t h e  space on these  shelves.  

I f  monopoly c a p i t a l i s m  brought i n t o  t h e  cen te r  of t h e  

s t a g e  those  who bought books by t h e  yard,  i t  d id  violence t o  

the  modus vivendi ,  and had t o  be fought f o r  i t s  sheer  wicked- 

ness .  Later  on government, both s t a t e  and n a t i o n a l ,  s t a r t e d  
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t ak ing  t h e  p a r t  of those  who had n o t  even bought books. One 

had t o  throw one 's  considerable  j u d i c i a l  power a g a i n s t  t h e  

w a l l  t o  dike up i t s  ever-widening cracks,  

The new i n d u s t r i a l i s m  had l e d  t o  t h e  des t ruc t ion  of t h e  

Giddenses by t h e  Hubbards, But then  something equa l ly  por- 

t e n t i o u s  happened wi th  t h e  emergence of t h e  Kowalskis. Duke 

may have bought Hawthorne and Thoreau by t h e  yard, but 

Kowalski, i n  d e l i v e r i n g  t h e  coup de grace  t o  Blanohe Dubois, 

had t o  sneer  a t  Hawthorne and Thoreau, 

With Bel le  Rive gone t o  pay f o r  t h e  wisdom and f o l l y  of 

t h e  p a s t ,  what could one do? The patroon from t h e  Hudson 

Valley had a bold and imaginative s o l u t i o n  not  exac t ly  unl ike  

t h a t  of t h e  New England schoolmarm who had followed South i n  

t h e  t r a c k s  of t h e  hated carpet-baggers: p r i n t  inexpensive 

e d i t i o n s  of Hawthorne and Thoreau, bui ld  more publ ic  l i b r a r i e s  

and W, P, A . ' s ,  and g ive  t h e  Kowalskis more l e i s u r e  t o  induce 

them t o  read  t h e  s t u f f .  But t h e s e  a r e  s e r i o u s  t imes,  n o t  

t imes f o r  experimentation, and suppose you can induce them, 

which is doubtful ,  who only knows what gr ievous consequences 

could fol low of a l l  t h e  Kowalskis reading  Walden. The J u s t i c e  

did be l ieve  i n  i n h e r i t e d  v i r t u e s ,  n o t  j u s t  i n  acquired ones. 

The a l t e r n a t i v e  was t o  throw 19 one's l o t  wi th  t h e  capi- 

t a l i s t s .  This c a l l e d  f o r  oppos i t ion  t o  a group of laowenacted 

i n  the  i n t e r e s t  of s o c i a l  reform. Among these  laws t h e r e  not  

only were many s t a t e  enactments seeking t o  do away w i t h  mat- 

t e r s  such a s  the f e l low servant  r u l e  and the assllmption of 
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r i s k ,  t o  e s t a b l i s h  l i a b i l i t y  without f a u l t ,  and t o  guarantee 

minimum wages, but a l s o  a hos t  of f e d e r a l  l e g i s l a t i o n  aiming 

a t  s o c i a l  betterment.  Nineteenth century Manchesterism had t o  

be perpetuated,  beyond t h e  t ime i n  which i ts  own l i b e r a l  ad- 

vocates bel ieved t h a t  i t  meant ind iv idua l  freedom, i n  order  t o  

preserve as much as poss ib le  of t h e  t r i e d  and t r u e  s o c i a l  

f a b r i c ,  

The J u s t i c e ,  then ,  nevex found a proper n iche  w i t h i n  

what i s  known and abused a s  t h e  wel fare  s t a t e ,  Perhaps t h i s  

could expla in  p a r t  of h i s  views on t a x a t i o n ,  Taxation does 

two th ings .  F i r s t  of a l l ,  it r e s t r i c t s  our l i b e r t y  a s  con- 

sumers and i n v e s t o r s ,  by t ak ing  from us a share  of t h e  means 

of consumption and investment,  Secondly, i t  i s ,  a s  J u s t i c e  

Holmes put i t ,  t h e  p r i c e  which we pay f o r  c i v i l i z a t i o n ,  But 

s i n c e  J u s t i c e  McBeynolds did not  c a r e  f o r  t h i s  p resen t  c i v i l i -  

z a t i o n ,  he d id  n o t  s e e  muoh po in t  i n  con t r ibu t ing  income i n  

order  t o  keep i t  a going concern. For  ins t ance ,  t h e r e  was a 

tendency, which he had i n  common w i t h  t h e  major i ty  of t h e  

Court ,  t o  be e r r a t i c  when it came t o  intergovernmental  t a x  

immunity, using f l e x i b l e  c r i t e r i a  a t  t imes  and r i g i d  ones on 

o t h e r  occasions,  Yet i n  t h e  days of t h e  New Deal and t h e  

genera l  loosening up by t h e  Court as a whole on t h i s  sub jec t ,  

r i g i d i t y  w i t h  him tended t o  inc rease ,  

H i s  i d e a  of no t  owing t h e  s t a t e  anything f o r  p r o t e c t i o n  

i s  probably epitomized i n  h i s  pos i t ion  on t h e  mul t ip le  taxa- 

t i o n  of in tang ib les .  He  w a s  n o t  a n a r c h i s t i c  t o  t h e  e x t e n t  of 
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believing t h a t  property was unimportant, and t h a t  therefore  

one owed the  s t a t e  nothing f o r  i ts  protect ion,  Yet one who 

opposed the  idea of l i a b i l i t y  without f a u l t  and other  soo ia l  

welfare measures, l e s t  someone ge t  something f o r  nothing, 

should not have wished, i f  he aspired t o  the  reputa t ion of a 

sound logic ian,  t o  have property owners protected g r a t i s .  

The viewpoint resembling anarohy i s  much more evident i n  

h i s  opposition t o  a  f ede ra l  police power i n  those ins tances  i n  

which the  s t a t e s  could regula te  l e s s  e f f ec t ive ly  than the  

federa l  government or  oould not regu la te  a t  a l l .  Thus, though 

he was w i l l i ng  t o  g ive  the  s t a t e s  a r a the r  wide berth i n  many 

matters  where t h e i r  police power oould be thought t o  impinge 

on the  federa l  power over i n t e r s t a t e  commerce, he nevertheless 

t r i e d  t o  perpetuate a  borderland of power over which ne i the r  

the  f ede ra l  government nor the  s t a t e s  could exer t  a  degree of 

regula t ion deemed e s s e n t i a l  by the  g rea t  majority of t h e  

people 4 

This a t t r i b u t i o n  of regulatory impotence leads  t o  an 

i n t e r e s t i ng  paradox. The farmers who had t o  deal  w i t h  the  

s t r ioken i r r i g a t i o n  d i s t r i c t s ,  the  a g r i c u l t u r a l  producers a t -  

tempting t o  grope with g lu t t ed  markets, the  stevedores exposed 

t o  the hazards of t h e i r  occupation and seeking r e l i e f  appro- 

p r i a t e  t o  t h e i r  geographical and sociological  locus,  were t o l d  

t h a t  they could not  expect the  a i d  and proteotion desired from 

e i t h e r  the  s t a t e  o r  the  federa l  s ide .  In t e r e s t i ng ly  enough, 

the man who deplored the decadence of our i n s t i t u t i o n s  and our 
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make more people f e e  t h a t  t h e r e  i s  no chance t o  improve con- 

d i t i o n s  by dea l ing  wi th  obsolescences and t h e i r  c r i p p l i n g  

e f f e c t s  on our i n s t i t u t i o n s .  It seems almost as i f  he wished 

people t o  l o s e  f a i t h  i n  t h e  system i n  order  t o  be a b l e  t o  

complain about t h i s  very l a c k  of f a i t h  -- a  most n e u r o t i c  

tendency indeed. 

The person who f e e l s  t h a t  he i s  championing t h e  i d e a s  

of a  system which is obso le te  and who f i n d s  these  i d e a s  con- 

s t a n t l y  a t tacked from a l l  s i d e s ,  i s  l i k e l y  t o  f e e l  g r e a t  in-  

s e c u r i t y ,  Eaoh s t e p  taken t o  f i g h t  t h e  ever more s e l f - a s s e r t -  

ing new orde r  of th ings  heightens t h e  sense of u n r e a l i t y .  I n  

t h e  l o s i n g  b a t t l e  opposi t ion becomes ever  more s t i f f -necked,  

unreasoning, and a higher  f l i g h t  from r e a l i t y ,  Comparison of 

h i s  r a t i o n a l  opposi t ion t o  f r e e  s i l v e r  i n  1896 with h i s  asser -  

t i o n  of t h e  r i g h t  t o  a  f r e e  con t rac t  i n  t h e  m i d - ' t h i r t i e s ,  i s  

i l l u s t r a t i v e  of t h e  po in t .  

This f l i g h t  from r e a l i t y  must have been puzzl ing t o  t h e  

vict ims,  a s  f o r  ins t ance  Negroes, who were t o l d  t o  f i n d  l e g a l  

r e d r e s s  i n  t h e  s t a t e  i n  which they  could no t  ob ta in  a  f a i r  

t r i a l  because everyone believed a p r i o r i  i n  whi te  supremacy, 

o r  t h e  persons who were t o l d  t o  l i t i g a t e  i n  t h e  c o u r t s  of New 

J e r s e y ,  a f t e r  Mayor Hague had expedited them ac ross  t h e  

Hudson, o r  t h e  land-bound workers, who happened t o  g e t  in-  

jured aboard s h i p  and were t o l d  t h a t  t h e y  could not  recover 

compensation because t h e i r  work was maritime. S imi la r ly ,  t h e  
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farmers i n  t h e  Upper South must have been a b i t  puzzled a t  

hear ing t h a t  t h e  p r i v a t e  u t i l i t y  oompanies had served them 

wel l  before the advent of t h e  Tennessee Valley Authority.  But 

t h e  e f f e c t  on t h e  mind of t h e  J u s t i o e  i s  even more i n t e r e s t i n g ,  

because, once detached from r e a l i t y ,  he so of t e n  was n o t  a b l e  

t o  g e t  a s o l i d  g r i p  on h i s  arguments. Thus, when it came t o  

t h e  quest ion of admit t ing  Negroes t o  t h e  law school a t  

Atlissouri o r  t h e  r e g u l a t i o n  of t h e  p r i c e  of milk i n  New York, 

he d id  n o t  even bother t o  meet t h e  arguments of t h e  major i ty  

po in t  by po in t ,  

Sometimes he sought escape from meeting a troublesome 

quest ion on grounds of j u r i s d i c t i o n  and procedure, as f o r  in -  

s t ance  i n  cases  where persons involved i n  c i v i l  r i g h t s  d i s -  

putes ,  who could not  ob ta in  s a t i s f a c t i o n  i n  t h e  s t a t e s  and who 

wished review i n  t h e  f e d e r a l  cour ts ,  were t o l d  t h a t  they  could 

no t  g e t  t h e r e ,  The same i s  t r u e  where t h e  i s s u e  a r o s e  a s  t o  

whether t h e  quest ion of r a c e  pre judice  could n o t  be asked, 

according t o  J u s t i c e  McReynolds, of white j u r o r s  s i t t i n g  i n  a 

case where t h e  accused w a s  a Negro, I n  such cases  he became 

qu i t e  t imid  on t h e  sub jec t  of a p p e l l a t e  j u r i s d i c t i o n ,  arguing 

t h a t  c r iminal  j u s t i c e  would be impeded and delayed by pro- 

t r a c t e d  l i t i g a t i o n .  From t h i s  t h e r e  emerges evidence of some 

kind of a Stakhanovite conception of t h e  r o l e  of t h e  judge, 

the  u l t imate  ob jec t ive  of which seemingly was t o  keep t h e  

docket c lean  a s  a whis t le .  

It i s  i d l e  t o  specu la te  as t o  whether t h e  J u s t i c e  was 
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endowed wi th  outs tanding  mental f a c u l t i e s  o r  no t .  There i s  

evidence of a g r e a t  dea l  of n a t u r a l  endowment. The t r a g i c  

f a c t  i s  that t h i s  a b i l i t y  seemed t o  have been i n h i b i t e d  by h i s  

i n s e c u r i t y  and f e a r s .  The a n t i - i n t e l l e c t u a l i s m  r e f l e c t e d  i n  

h i s  h o s t i l i t y  t o  t h e o r e t i c a l  arguments, i n  h i s  dread of novel 

ideas ,  i n  h i s  ant i -Seai t ism,  i n  h i s  impatience w i t h  those who 

disagreed w i t h  him, i s  perhaps epitomized i n  h i s  dodging of 

occasions on which he might f ace  t h e  b r i l l i a n t  J u s t i c e  

Brandeis, There must undoubtedly have been a f e a r  t h a t  he was 

unable t o  meet the arguments, This extreme s c a r e  of being 

observed i n  a l i g h t  which i s  n o t  t h e  most favorable  one was 

a l s o  r e f l e c t e d  i n  h i s  f e a r  t h a t  he and t h e  Supreme Court look 

undignif ied,  He apparent ly  adjudged himself a mediocri ty ,  

and t h e r e f o r e  f e a r e d  de tec t ion  by and exposure t o  outs tanding 

a b i l i t y ,  a g u e 1  de Unamuno might have s a i d  t h a t  he was 

envious of t h e  outs tanding and t h e r e f o r e  sought t o  enforoe t h e  

orthodox, 

This  unwill ingness t o  f a c e  t h e  opposi t ion then,  seems t o  

have denoted doubt a s  t o  the  co r rec tness  inhe ren t  i n  h i s  own 

thought ,  Subconsoiously, a t  l e a s t ,  he must have wondered 

whether h i s  reasons  were no t  indeed r a t i o n a l i z a t i o n s ,  A t  t h e  

same time t h i s  uncomfortable f e e l i n g  of i n s e c u r i t y  had t o  be 

oounteraoted by something hard and s o l i d ,  Hence t h e  ques t s  

f o r  more absolu te  c e r t a i n t i e s :  how can you t e l l  t h a t  an 

emergenoy r e a l l y  e x i s t s ?  O r  t h e  extreme r e l i a n c e  on t h e  s o l i d  

f a c t  of a con t rac t ,  O r  t h e  f o r m a l i s t i c  d i s t i n c t i o n  made 
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between w r i t t e n  and unwri t ten agreements i n  r e s a l e  p r i c e  

maintenance or  s i m i l a r l y  as  t o  t h e  f i n e  d i s t i n c t i o n s  surround- 

ing  t h e  circumstances of death o r  i n j u r y  of s tevedores .  And 

l a s t  and most i n p o r t a n t  t h e r e  was h i s  pess imis t io  determinism. 

Determinism is a marvelous o p i a t e  f o r  those  who l i v e  by t h e i r  

brain.  When one t h i n g  i r remediably l e a d s  t o  a s e r i e s  of f i x e d  

consequences t h e  mind and t h e  w i l l  can be divorced, and t h e  

troublesome task of having t o  make moral dec is ions  is l a r g e l y  

e l iminated .  

But i f  one i s  a  de te rmin i s t ,  why in te rpose  one's power 

a g a i n s t  t h e  laws and admin i s t r a t ive  ao t ions  which f a c e  a 

J u s t i c e ?  Sure ly  they  must have been pre-ordained by previous 

circumstances permitted,  and t h e  pas t  of t h e  law is  sacrosanct  

t o  t h e  conservat ive,  Hence t h e  usual  explanat ions  t h a t  t h e  

new a c t i o n  opposed i s  e n t i r e l y  r evo lu t ionary  and unheard o f .  

With utmost i r r eve rence  i t  may be s a i d  t h a t  he w a s  paddling 

t h e  same leaky canoe a s  t h e  Bdarxists who e x e r t  themselves 

about an Agitprop, when c a p i t a l i s t i c  democracy i s  bound t o  

co l l apse  anyway. 

H i s  tendency t o  assume j u r i s d i c t i o n  on t h e  tenous b a s i s  

of s tockholdersT s u i t s  during t h e  New Deal days i s  i n  l i n e  

wi th  t h i s  attempt t o  s t o p  t h e  course of events .  This  same con- 

s i d e r a t i o n  might very we l l  have been i n  a c e n t r a l  pos i t ion  

n o t  only when he undertook t o  e f f e c t u a t e  what amounted t o  a 

s u b s t i t u t i o n  of h i s  own ideas  f o r  those of Congress and t h e  

s t a t e  l e g i s l a t u r e s ,  but a l s o  when reviewing ques t ions  of f a c t ,  



464 

a s  distinguished from questions of law, examined by adminis- 

t r a t i v e  commissions. 

A t  the  same time he had a fo rmal i s t i c  and automatie con- 

ception of jus t i ce ,  which means t h a t  the re  was no doubt a s  t o  

t he  outcome of a pa r t i cu l a r  case: it was e i t h e r  white o r  

black. Now, l e g i s l a t o r s  and administrators  a l l  take an oath 

t o  uphold the  Consti tut ion,  and i f  the re  i s  only one cor rec t  

way, and i t  can be fo rmul i s t i ca l ly  ascertained,  t he re  i s  no 

need f o r  jud ic ia l  oensorship, J u s t i c e  McReynolds, however, 

had an answer t o  vindicate h i s  pa r t i cu l a r  conception of the  

Rechtsstaat agains t  the  above argument, The parade of imagi- 

nary hor r ib les  usually s t a t ed  t h a t  the re  was a vas t  and e v i l  

conspiracy a t  work attempting t o  subvert our way of l i f e ,  

whioh meant t h a t  t h e  l e g i s l a t o r s  and administrators  obviously 

did  not  pay any a t t en t ion  t o  t h e i r  oath of o f f i ce .  This had 

the effect OF making J u s t i o e  MoBeynolds, who t r i e d  t o  s top 

t h i s  from h i s  vantage point ,  a dedicated man with a mission, 

The r e i t e r a t e d  bel ief  i n  t h e  existence of and the  eonstant 

f e a r  of t h i s  conspiracy appears t o  have been the  response of 

one who f e l t  t h a t  he had l o s t  g r i p  on what makes the  world 

around him and who therefore  f e l t  compelled t o  invent 

a theory of soc i a l  causation which both explains and excuses 

h i s  impotenoe. 

O f  course, the opposition t o  matters  such a s  cor rec t ive  

labor  r e l a t i o n s  l e g i s l a t i o n  and the  simultaneous exha l ta t ion  

of the  freedom of contract  might tend t o  ind ica te  a contrary 
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re l ianoe on an individual  w i t h  a  w i l l .  But t h i s  would have 

been t r u e  only a  hundred years o r  s o  before J u s t i c e  McReynolds 

held these theor ies .  By the  time of the  New P'reedom and the  

Mew Deal these  same persons who would have agreed e a r l i e r  with 

Cobden and Ricardo came t o  r e a l i z e  with the  mature John S t u a r t  

B i f i l l  and Joseph Chamberlain tha t  these  ends which were o r ig i -  

na l ly  believed t o  have been served by t h e  f r e e  coat ract  were 

now best  served i f  individual  freedom were l imi ted by a good 

deal of s o c i a l  control  i n  t h e  public i n t e r e s t .  In the  l i g h t  

of t h i s  experience it might be maintained t h a t  a person who 

does not  r e a l i z e  that t he  same purpose i s  no longer served i n  

the  present  age by the  method of a hundred years  ago, i s  

e i t h e r  actuated by s e l f i s h  i n t e r e s t s ,  s tupid ,  o r  - born;. 

Immediately a f t e r  Lenints  revolut ion i n  t he  f a l l  of 1917, 

there  arose a r a t h e r  pe r s i s t en t  and dangerous delusion among a  

g rea t  many of t he  well-intentioned, forward-looking people of 

the  West, namely the  theory t h a t  the  Russian revolution had 

been one f o r  s o c i a l  betterment. The victims of t h i s  delusion 

therefore  looked upon the  Soviet regime with a g rea t  deal  of 

sympathy, W i n g  a r t i c u l a t e l y  lame excuses f o r  i t s  ntemporaryn 

shortcomings, u n t i l ,  d i s i l lus ioned ,  most of them met t h e i r  

Kronstadt, t o  use Louis Fischer ' s  expression. Simultaneously, 

a  g rea t  many react ionary people, laboring under exact ly  the  

same dsapprehension,  opposed t h a t  same revolut ion because they 

believed t h a t  it const i tu ted  a th rea t  t o  t h e i r  vested i n t e r e s t s .  

!Phis is  why Arthur Hoestler had Ju l i en ,  t h e  d i s i l lus ioned  
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Spanish C i v i l  War ve teran ,  say  t o  Boris ,  t h e  P o l i s h  a r i s t o c r a t ,  

t h a t  he,  Boris,  had a l l  along been r i g h t  f o r  t h e  wrong reason.  

It i s  bare ly  poss ib le  t h a t  t h e  d i r i ~ i s t e  apparatus  c rea ted  by 

t h e  New Freedom and t h e  New Deal w i l l  t u r n  out  t o  have been 

t h e  nucleus of what w i l l  some day become an oppressive 

t o t a l i t a r i a n  s t a t e .  Should t h i s  come t o  pass  it w i l l  most 

l i k e l y  no t  come about because we have i n s t i t u t e d  f r e e  soh001 

lunches and o ld  age pensions, but f o r  more deep-seated, s u b t l e  

and complex reasons.  In  such a case t h e r e  would be t h e  possi-  

b i l i t y  t h a t  J u s t i c e  McRegnolds too  could have been r i g h t  f o r  

the  wrong reason. 
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