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PREFACE 

With the  r i s e  of t h e  welfare  s t a t e ,  a o c i a l  l e g i s l a t i o n  

haa assumed g r e a t e r  s i g n i f i c a n c e  i n  our modern society.  

Changea i n  the  s t r u c t u r e  of socie%y, caused by t h e  r i s e  of 

urbanism, indua t r i a l i z a t i o n ,  and the increase  of population, 

have oreated new needs which have been s a t i a f i e d  by t h e  

expansion of g o v e m e n t a l  a c t i v i t i e s  i n t o  human a f f a i r s ,  

Programs f o r  s o c i a l  secur i ty ,  unemployment insurance,  

workuent s compensat ion, minimum wages, publ ic  hous ing 

p ro jec t s ,  and increased medical care  have been formulated 

and i n i t i a t e d  i n  r ecogn i t ion  of t h e  f a c t  t h a t  fo rces  beyond 

t h e  con t ro l  of the  indiv idual  o f t e n  determine h ia  wel l-  

being. Scholars,  i n  turn ing  t h e i r  a t t e n t i o n  t o  t h i s  r e c e n t  

p r o l i f e r a t i o n  of governmental welfare  a c t i v i t i e s ,  have too 

o f t e n  ignored the  importance of a o c i a l  l e g i s l a t i o n  in t h e  

e a r l i e r  h i a t o r i c a l  periods.  

Nineteenth-century America, with i t s  expanding and 

e x p l o i t i v e  economy, i t s  predominately agrf  cu l  t u r a l  way 

of l i f e ,  and i t s  a l l  pervasive l a i s s e z - f a i r e  - doct r ines ,  

i n a i a t e d  t h a t  each ind iv idua l  be held accountable f o r  h i s  

own livelihood. Despite t h i s  r e s t r i c t i v e  s o c l a l  philosophy, 

however, a  considerable  body of l e g i s l a t i o n  aroae concerning 

t h e  c a r e  of t h e  poor and dependent persons, t h e  r i g h t s  of 

l abor ing  men, and t h e  extension of p o l i t i c a l ,  economic, 

and s o c i a l  r i g h t s ,  A l o g i c a l  a r e a  f o r  a s tudy of s o c i a l  

l e g i s l a t i o n  i n  t h e  United S t a t e s  i s  one of t h e  s t a t e s  of  the  

Union. By l i m i t i n g  the scope of t h e  study t o  one s t a t e ,  t h e  

a c t u a l  process of t h e  enactment of a o c i a l  l e g i s l a t i o n  can be 



dnvestigated with some comprehensiveness, 

Definitions of social legislation depend for the most 

part upon the interests and propensities of the individual 

scholar, One of the first students of social legislation 

noted that it was not a simple task to distinguish it from 

general economiu legislation, In the main, however, 

Henry Wr Farnam decided #.,,to treat only legislation in- 
1 

tended to influence the social structure,, , His criteria 

were: n., ,laws which affect the relation of the citizen to 

property and production, as distinguished,..from those which 

affect the relations of one person to another, such as 

criminal and family law, and.,.from those which relate simply 

to wealth as a whole, such as those designed to increase the 

productivity of the soil, stimulate cornmeroe, or to regulate 
2 

currency. n Another work also concerned with social legisla- 

tion bases its discussion upon legislation which Farnu did 

not consider. Helen I, Clark places the limits of social 

legislation within those statutes which affect n..,marriage 

and divorae, limitations of size and quality of family, 

re-def initions of parental responsibility and the extent 

to which the state can interfere between the parent and 

child, provision for the poor when in need of public 
3 

assistance and social insurance,n A more recent treatise 

'~enr~ 1. Farnais, Chapter 

2 Farnam, History of Social Legislation in the United 
States to 1860, 7. 

3~elen I* Clark, Social Legialation, (New York, c,, 
1940), 20, 



presents still anoLher divergent thesis. According to 

I !  Stefan A.- Riesenfeld, and Richard C. Maxwell, ... the stud.y 
of modern social legislation as a technical discipline can 

and should be conveniently concentrated on tha programs 

which are designed to assure any member of society of the 

means to obtain, wi.thout unreasonable effort, all material 

items, such as food, clothing, shelter, and medical services 

I 1  
4 

necessary for - a decent minirnum sbandard of living. - 
An approach preferable to adopting some ready-made 

definition of social lagislation is to survey empirically 

the legislation within a given period of legislative activity. 

The period in Wisconsin history from 1836 to 1900 forms a 

workable unit for a study of . -xial legislation. These 

termigal dates mark the formation of the territorial govern- 

ment and the initial victory of the Wisconsin Progressive 

Party. In ad,dition, by the end of the nineteenth-century 

the economic basis of Wisconsin was in flux. The great 

forests of the state were manifesting the ravages of the 

lumbermen, and the lumber industry was declining. Indus- 

trialization, especially about Milwaukee, bras expanding; 

thus, an agricultural-exploitive economy was being replaced 

by an agricultural-industrial one. 

A complete study of social legislation in Wisconsin 

from 1836 to 1900 should include the discussion of laws 

concerning t h e  poor and dependent persons, labor, immigration, 

Stefan A. Riesenfeld and Richard C. Maxwell, Modern 
Social Legislation, (~rooklyn, 1950), 2. 
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c e r t a i n  ca tegor ies  of cr iminal  law, the extension of suf f rage ,  

c i v i l  1 i b e r t i e s ,  the temperance movement, morals, publ ic  h e a l t h ,  

marriage and divorce,  and women's r i g h t s .  Limi ta t ions  of time 

imposed upon the  wr i t e r  the  nectessity of s e l e c t i n g  c e r t a i n  of 

these  top ics  f o r  t r e a t m n t  wi th in  t h i s  study. For t h i s  reason, 

l e g i s l a t i o n  enacted f o r  the ca re  of t h e  poor and dependent 

persons,  l a b o r ,  and the extension of c i v i l ,  economic, p o l i t i c a l ,  

and women's r i g h t s  have been chosen f o r  comprehensive t r e a t -  

ment. 

Unfortunately,  the h i s t o r i c a l  records f o r  the  study of 

s o c i a l  l e g i s l a t i o n  from 1836 t o  1900 in Wisconsin a r e  far from 

complete. while l e g i s l a t i v e  journals ,  s e m i o n  laws, e t a t u t e  

books, cour t  r epor t s ,  and publ ic  documents provide t h e  frame- 

work, t h e  i n t e r s t i c e s  must be f i l l e d  from o the r  contemporary 

reaords.  One p r i n c i p a l  handicap is the  l a c k  of anything 

s i m i l a r  t o  the  Congreesional Record f o r  the  debates of t h e  

Wisconsin Legis la ture .  Considerable amount of mater ia l s ,  

however, can be found i n  the newspapers of the  per iod,  which 

con ta in  many ox the  l e g i s l a t i v e  d iscuss ions .  The wisconsin 

S t a t e  H i s t o r i c a l  Society has  an admirable c o l l e c t i o n  of manu- 

s c r i p t  ma te r i a l s  on Wisconsin h i s t o r y ,  r i c h  i n  p o l i t i c a l  and 

biographical  information, ~ l l  too of ten,  though, these aanu- 

s c r i p t s  of p o l i t i c a l l y  important personages conta in  l i t t l e  

o r  no in fo raa t ion  about s o c i a l  l e g i s l a t i o n  between the  period 

of 1836 t o  1900 i n  Wisconsin h i s to ry .  

Many monographs, w r i t t e n  upon various a spec t s  of s o c i a l  

l e g i s l a t i o n  i n  the United S t a t e s ,  conta in  l i t t l e  More than 
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an enumeration and d e s c r i p t i o n  of the  laws themselves. A 

minimum e f f o r t  i s  made i n  them t o  expla in  the  s o c i a l  proceases 

which lead  t o  the  enactment o f  the  laws. Leg i s l a t ion  genera l ly  

is the  r e s u l t  of a  complex of forces  opera t ing  upon a l e g i s -  

l a t i v e  body. Socia l  l e g i s l a t i o n ,  l i k e  t h e  o the r  types, is 

o f t e n  the r e s u l t  of a  s p e c i f i c  demand voiced by interested 

ind iv idua l s  and pressure  groups expressing some p a r t i c u l a r  

need or  i n t e r e s t .  L e g i s l a t o r s  and p o l i t i c i a n s  a r e  made aware 

of these needs and i n t e r e s t s  through the  p r e s s  and o ther  

coramunicative media, by the  a c t i o n  of var ious organizat ion8 

and assoc ia t ions ,  through testimony before l e g i s l a t i v e  com- 

mi t tees ,  and through the  pressure  of t h e i r  i n f l u e n t i a l  con- 

s t i t u e n t s .  Rarely,  i f  ever, a r e  l e g i s l a t u r e s  found expressing 

unique and o r i g i n a l  views. Exact and complete l e g i s l a t i v e  

records and o ther  necessary information is  o f t e n  lacking  i n  

t h e  nineteenth-century t o  show d e f i n i t i v e l y  the  r o l e  of 

p ressu res  and inf luence upon the  lawmaking of the  nation. 

When it can be  done, however, the  scholar  in te res ted  i n  

s o c i a l  l e g i s l a t i o n  should show t h e  r o l e  of p ressu res  and 

inf luence so a s  t o  p resen t  a  more r e a l i s t i c  desc r ip t ion  of 

the  l e g i s l a t i v e  procese. 

wherever poss ib le ,  the  s tuden t  of s o c i a l  l e g i s l a t i o n  

must attempt to  evalua te  the q u a l i t y  of the  l e g i s l a t i o n  i n  

t e r ~ s  of r e s u l t s .  This  too is d i f f i c u l t ,  but i t  i e  ee- 

p e e i a l l y  so in  the  nineteenth-century where the  records 

o f t e n  present  n o t  only incomplete but  a l s o  c o n f l i c t i n g  

evidence. Because the  s t a t e  agencies ,  charged with the  

admin i s t r a t ion  of s o c i a l  l e g i s l a t i o n  i n  Wisconsin, did n o t  
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have adequate staffs, they did not publish either consia- 

tent or complete reports. For example, Wisoon8in established 

a Bureau ox Labor Statistics in 1883, but either because of 

the Incompetence of the commiseioners or the lack of per- 

sonnel, the reports of the bureau contain at best but a small 

amount of useful information. Not until the establishment 

of the Wisconsin Industrial Cofamission in 1911 has the scholar 

information upon which he can make a critical appraisal of 

Wisconsin labor legislation. 

The writer wishes to thank Profemtors Merle Curti, 

Vernon Carstensen, and Willard Hurst 01 the University of 

Wisconsin for their advice and guidance, No words, however 

expressive, can indicate the deep and profound sense of 

gratitude which is owed to my wife because of her constant 

and never ending helgfulnes~. 



CHAPTER I, LEGISLATION FOR DEPENDENT PERSONS 
1836-1870 

At the inception of its statehood Wisconsin recognized 

but one category oT dependent persons, but after its admission 

to the Union in 1848, the Wisconsin Legislature constantly 

expanded state responsibility, until by 1870 the poor, the 

blind, the deaf mutes, the mentally ill, the criminals, and 

the Juvenile delinquents received aid, support or live1 ihood 

froa public finances, Many forces combined to influence the 

legislature to pass this required legislation. Often the 

governors recommended legislation in general terms, allowing 

the legislature the discretion of framing the specifio legis- 

lative acts, Officials of the various state institutions 

made suggestion8 and recommendations which led to institu- 

tional improvements, englarged f acil ities, and more inclu- 

sive legislation, In addition, local groups initiated move- 

ments for state institutions to care for specific groups of 

dependent persons. 

It must be noted that not all or the influences can be 

termed Hdiainterestedn or concerned solely with the better 

care 01 the dependent persons. Local groups often exerted 

pressure to insure the control of a state institution by 

prominent citizens of the surrounding comaunity. Charges of 

sectarianism, OA political favoritism, and or corruption in 

the letting of building contracts upset occasionally the 

philanthropic serenity between 1836 and 1870. These accu- 

sations of sectarianisa and political favoritism brought 

grief to at least one Wisconsin governor. Governor Luciue 



I. 2 

F a i r c h i l d  i n  1870, aware of the c r i t i c i s m s  leveled  a t  the  . 

Risconsin I n s t i t u t e  f o r  the  Education of t h e  Deaf and Dumb 

and a l s o  aware of h i s  own l i m i t e d  knowledge about t h e  in- 

t e r n a l  a f f a i r s  of the i n s t i t u t i o n s ,  recommended the f i r s t  

s t a t e  agency f o r  the con t ro l  of s t a t e  i n s t i t u t i o n s  f o r  depen- 

den t  persons. ~ h l o  does n o t  imply t h a t  the Board of C h a r i t i e s  

and Reform brought an end t o  the charges of local ism,  favor- 

itism, and corrupt ion,  s i n c e  it merely gave the governor of 

the  s t a t e  t h e  m a n s  with which t o  absolve himself of these  

accusa t ions ,  thus making the new s t a t e  agency a  buf fe r  between 

the governor and h i s  p o l i t i c a l  c r i t i c s .  

The r o o t s  of Wisconsin l e g i s l a t i o n  f o r  the  care  of the 

poor, al though r e f l e c t i n g  more immediately the  inf luence of 

the  l e g i s l a t i o n  o f  Pennsylvania, the  Northwest Ter r i to ry ,  

Ohlo, and Michigan, extends back t o  fourteenth-century 

England, the  scene of a  s h i f t i n g  s o c i a l  order.  The a g r i c u l -  

t u r a l  supports  of English s o c i e t y  were d i s i n t e g r a t e d  i n  t h i s  

e r a  of European expansion, marked by a growing t r ade  and 

commerce, a g r e a t e r  mobil i ty  of population, and the  r i s e  o f  

t h e  modern n a t i o n  s t a t e s .  For two and a h a l f  cen tu r i e s  

before t h e  El izabethan Poor Law of 1601 England had witnessed 

the decay of the  manorial system, the abolishment of the  

rnonastaries by Henry VIfI and the r e s t l e s s  s h i f t i n g s  of a  

dispossessed a g r i c u l t u r a l  l abor ing  force ,  a l l  poin t ing  t o  t h e  
? 
L 

need f o r  a new mode f o r  the  c a r e  of the poor. Since the  

'gar1 de schve in i t z ,  Englandes Road t o  Soc ia l  S e c u r i t  
1349-1947, (Phi ladelphia ,  1947), 14-27. Arthur P. Miles, - tn 
In t roduct ion  t o  Publ ic  Welfare, (Boston, c., l949), 85-27 * 
Robert W. Kelso, The H i ~ t o r y  of Publ ic  Poor Re l i e f  in 
IAassaohusetts 1620-1920, (Boston, 1922), 3-6. 



l e g i s l a t i v e  h i s t o r y  of the  English poor law8 is well known,. 

only a few of i t s  h igh  l i g h t a  w i l l  be discussed here. The 
- 1 

Elizabethan Poor Law of(1602 is  commonly accepted as the  

beginning of governmental recogni t ion  of s t a t e  r e s p o n s i b i l i t y  
2 

f o r  dependent persons,  ~ l t h o u g h  the  ~ c t  of 1601 followed in 

broad o u t l i n e  t h e  previous s t a t u t e  of 1597, it introduced t h e  

f i r s t  e f f e c t i v e  admin i s t r a t ive  system, by providing t h a t  

overseers  of t h e  poor were t o  be appointed annual ly by the  

J u s t i c e s  of the  peace of each pa r i sh ,  ~ l l  able-bodied persons 

without m a n s  of support  were t o  be pu t  t o  work, and t a x e s  

were t o  be l e v i e d  on every householder f o r  the  support  o f  

t h e  poor, The overseers  of the  poor were empowered t o  bind 

out  a l l  ch i ld ren  n o t  supported by t h e i r  pa ren t s  or guardians;  

workhouses could be es t ab l i shed  on t h e  waste lands  of the  

p a r i s h ;  and parents ,  grandparents,  and chi ldren ,  i f  they had 

s u f f i c i e n t  resources,  were aade interdependent f o r  t h e  support  
3 

of each other.  The ~ c t  of 1601 l a i d  down the  pol icy  f o r  the  

ca re  o f  the  poor i n  England f o r  nore than  f i f t y  years ,  t h e  

f i r s t  important change being made i n  1662 when the  Set t lement  
4 

A c t  was passed. This  a c t  prevented t h e  f r e e  movement of  

poor permma, Its provis ions  s t a t e d  t h a t  a poor person who 

moved i n t o  a h a b i t a t i o n  of l e a s  than two pounds yea r ly  r e n t a l  

could be removed t o  h i s  l a s t  l e g a l  se t t lement  within f o r t y  

Publ ic  welfare ,  

4de Schweinite, England's Soc ia l  Secur i ty ,  39. 



In the  course of the expansion of Europe, English peoples  

contr ibuted g rea t ly  to  t h e  * ~ t l a n t i c  l i g r a t  ionn, and, car ry-  

ing t h e i r  English h e r i t a g e  with them, they planted the p a t t e r n  

of the English Poor Laws i n  t h e i r  New world colonies .  ~8 e a r l y  

a s  1642 Plyaouth Colony placed upon each town the ob l iga t ion  
5 

t o  anpport  its own poor, Soon af terward,  i n  1648, we f i n d  

Portsmouth, Rhode Is land,  pass ing  an a c t  which provided f o r  
6 

a nCol lec tor  O X  the Pore. The Colony of New Blynouth a l s o  

enacted a s e r i e s  of aeasures  which cons t i tu ted  her f i r s t  
7 

se t t lement  law* The f i r s t  of these  laws repeated t h e  essence 

of an e a r l i e r  provis ion which forbade br inging  in to  the colony 

persons l i k e l y  t o  become dependent. The second a c t  made the  

importer of such a person answerable i f  t h a t  individual  be- 

came dependent. The t h i r d  measure c rea ted  an exception t o  

the r u l e  of  l o c a l  support  by making people s e n t  from one town 

t o  another  f o r  education or  h e a l t h  chargeable t o  the town 

from which they had come ins tead  of the town of temporary 

res idence;  and the f o u r t h  measure i n ~ t i t u t e d  a r u l e  of  s e t t l e -  

ment by f i x i n g  a t  one month the  time i n  which a person could 

ob ta in  t he  s t a t u s  of an inhab i t an t .  

The English Poor Laws thus  provided t h e  b a s i s  f o r  the  

ca re  of the  poor f o r  the  English colonies  i n  America. S imi la r  

t o  the  development of the poor laws o f  the o t h e r  co lonies ,  t h e  

5 ~ e l s o ,  publ ic  Poor Re1 ioZ in Massachusett., 44. 

' ~ a r g a r e t  Crsach, Three Centuries  of Poor Law Adminil- 
t r a t i o n :  A Study of Legislation i n  Rhode Is land,  (Chicago, 
393w, 11. 

 elso so, publ ic  poor Re1 i e f  i n  Mas,saohasetta, 44-45. 



Poor Law or  Pennsylvania had undergone a  long period of 
8 

evolut ion.  The Pennsylvania Poor Law of 1771, made the  

township the u n i t  of adminis t ra t ion ,  and s e r v i c e  as overseer  

of the  poor was obl iga tory  upon heavy penal ty,  These over- 

s e e r s  i n  1771 were given the r e s p o n s i b i l i t y  of providing 

poorhouses, of employing the  poor, and of binding out c h i l -  
9 

dren. 

The Northwest T e r r i t o r i a l  a c t  of 1795 followed the 

Pennsylvania Law i n  i t s  e s s e n t i a l  provis ions  i n  providing 

f o r  the  appointnent of overseers  01 the  poor, who, l i k e  

those i n  Pennsylvania, were p e r a i t t e d  t o  c o n t r a c t  f o r  the  

care  of poor persons, t o  l evy  taxes,  t o  buy mater ia ls  with 

which the  poor could be employed, and t o  apprent ice  poor 

ohi ldren  of the township, The a c t  a l s o  def ined l e g a l  s e t t l e -  

ment, provided punishment f o r  anyone br inging  people i n t o  a  

township who might become pub l i c  charges, authorized the  

removal of paupers without l e g a l  se t t l ement ,  and defined t h e  
10 

l i a b i l i t y  of persons f o r  the  support  of indigent  r e l a t i v e s ,  

A f u r t h e r  l i n k  i n  the chain of transmission from the  

English Poor Laws to  those of Wisconsin was forged by the 

Poor Laws of Ohio. Ohio had pa t te rned  her  poor laws a f t e r  

those o f  the  Northweat T e r r i t o r y  and of Pennsylvania, a l s o  

8 ~ l l e e n  El izabeth  Kennedy, The Ohio Poor Law and Its 
Adain is t ra t ion .  (Chicago, lQ34) ,  12 ,  

9Wi11iaia C. Heffner,  History of Poor Rel ie f  L e g i d a t i o n  
in  Pennsylvania 1682-1913. (Cleona, Pa., 1913)r 90-93, 

l01*abe1 C. Bruce and Edi th  Eickhoff,  The Michigar 1 P O O P  - - 7 - -  

Law: Its Development and ~ d m i n i s t r a t i o n  with Special  Reference 
t o s t a t e  Provis ion  f o r  Medical Care of the  Indigent.  (Chicago 
1936), 7-9 .  



incorporat ing some p a r t s  of the Poor Laws of Virginia.  The 

next  and f i n a l  l i n k  was added by the Michigan T e r r i t o r i a l  

L e g i s l a t i v e  Council when it provided t h e  necessary l e g i s l a -  

t i o n  f o r  the  Hichigan T e r r i t o r y ,  p a r t  of which became the  

Wisconsin T e r r i t o r y  i n  1836. The T e r r i t o r y  of Michigan, l i k e  

the  S t a t e  of Ohio, could and did draw upon the l e g i s l a t i o n  of 

the  old Northwest T e r r i t o r y ,  but  i n  the f i r s *  year of i ts  

t e r r i t o r i a l  exis tence Michigan passed an H ~ c t  f o r  the Rel ie f  

O f  the Poorw, adopted l a r g e l y  from the s t a t u t e s  of New 
11 

Jersey .  This  a c t  made the whole of the  Michigan T e r r i t o r y  

the  u n i t  of adminiatrat ion.  However, within four  years ,  the  

in f lux  of s e t t l e r s  forced t h e  passage ox an a c t  which divided 

t h e  T e r r i t o r y  of Michigan i n t o  t h r e e  d i s t r i c t s  in which the 

D i s t r i c t  judges were authorized t o  appoint annually th ree  

overseere 01 the  poor. This a c t  of 1809 gave t h e  judges the  

power t o  f i n e  those persons who refused t o  become overseers  
12 

of the  poor, In 1817 the  T e r r i t o r y  of Michigan passed i t e  

f i r s t  comprehensive poor law, which repealed the  whole previoua 

s t r u c t u r e  of the Michigan Poor Law. The d i s t r i c t  judges were 

r e p l t ~ ~ e d  by the Court 01 General Quarter Sess ions  of  t h e  Peace 

i n  each county, a s s i s t e d  by the  s h e r i f f  of t h e  county. This  

marked the advent 01 the  county a s  the  a d ~ i n i s t r a t i v e  u n i t ,  

with the  s h e r i f f  as t he  adminis t ra tor ,  authorized t o  c o n t r a c t  

f o r  the  lowest  bidder t o  ca re  f o r  the  poor f o r  a  term of one 

year. The cour t  was f u r t h e r  authorized t o  bind out c h i l d r e n  - 

l l ~ r u c e  and Eickhoff, Michigan Poor Law, 11. 

a l 2 i b i d * ,  12. 



whose pa ren t s  o r  guardians could no t  proper ly  support them, 

The following year t h e  Courts of General Quar te r  Sessions 

of the Peace were replaced by a board of county commissioners 

i n  eaoh county, but  the s h e r i f f  continued as  adminis t ra tor  
13 

of the  poor. A f t e r  a period of minor chmges the  Act of 
14 

1827 was passed making the township the  adminis t ra t ive  u n i t ,  

This Act of 1827 provided t h e  mixed system of county and town- 

s h i p  adminis t ra t ion  of t h e  poor, a system which was l a t e r  

followed by t h e  T e r r i t o r y  of Wisconein. 

A l l  these  previously e s t ab l i shed  p a t t e r n s  of poor laws 

provided @iscons in  with i t s  b a s i s  f o r  the Wisconsin Terr i -  
15  

t o r i a l  S t a t u t e  of 1838, This a c t ,  passed two years  a f t e r  

the  formation of the  T e r r i t o r y  of Wisconsin, adopted the  

county a s  the  adminis t ra t ive  u n i t ,  The county coremissioners 

were charged with the  @ , , , e n t i r e  and exclusive superinten- 

dence of the  po0r.n By s t a t u t e ,  the  poor were defined a s  

any pereons who could n o t  ob ta in  a l ive l ihood  because o f  

*. . ,bodily inf i rmi ty ,  idiocy,  lunacy, o r  o t h e r  unavoidable 

cause." I f  poss ib le ,  the  poor were t o  be oared f o r  by t h e i r  

pa ren t s ,  ch i ldren ,  grandparents,  bro thers ,  o r  s i s t e r s ,  and 

if these  r e l a t i v e s  were able  bu t  refused t o  support  the poor 

person, a  sum of f i f t e e n  d o l l a r s  could be recovered by the  

county. when t h e  r e l a t i v e s  were unable t o  support t h e i r  poor, 

1 5 ~ t a t u t e s  of the  T e r r i t o r y  of Wisconsin, 1837-38, 
No* 22, 178 - 181 , e n t i t l e d  * ~ n  a c t  f o r  the r e l i e f  of the  poor ,# 
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then  a id  would come from the county t reasury ,  Under the  

~ c t  of 1838, the county commissioners were empowered e i t h e r  

t o  aake c o n t r a c t s  f o r  the  necessary maintenance of the  poor 

o r  t o  appoint  agents  t o  oversee and provide f o r  the  care  of 

t h e  indigent.  Minors who were or  l i k e l y  t o  become chargeable 

t o  the  county could be bound out  by the  county commissioners 

t o  some 'Irespectable householder of the  county by w r i t t e n  

indenture.* This  comprehensive a c t  es tabl i shed  the  l e g a l  

se t t l ement  requirement a t  twelve months before an a p p l i c a t i o n  

could be made f o r  poor a i d ,  I n  addi t ion ,  a non-resident o f  

a county could be removed by the  county commissioners by 

n o t i f i c a t i o n  of the commissioner of the county in which t h e  

poor person had l e g a l  se t t lement .  A penal ty of one hundred 

d o l l a r s  was a t tached t o  the br ing ing  of a Hpauperw i n t o  a 

county where the  npauperw was n o t  s e t t l e d .  However, i f  a 

non-resident,  who was no t  deemed a @pauper* by s t a t u t o r y  

d e f i n i t i o n ,  cane t o  need medical a i d  o r  died without money 

o r  property s u f f i c i e n t  to  pay f o r  h i s  food and medical ca re  

o r  b u r i a l ,  the county commissioners could provide such asaier- 

tance  a s  nthey aay deem j u s t  o r  n e c e s s a r y r n   ina ally, the  

county conmissionero were given the  power t o  bui ld  and 

r e g u l a t e  workhouses f o r  the employment of such poor persons 

as might be wi th in  t h e i r  count ies .  Borrowing, adapting, 

adding nothing new, t h i s  Wisconsin T e r r i t o r i a l  s t a t u t e  re -  

f l e c t s  the l e g i s l a t i o n  and ideas  of i t s  predeoessors,  Each 

of i ts t e n  s e c t i o n s  can be t raced  t o  its antecedents ,  and 

t h e r e  a r e  no innovations i n  any of i ts provis ions ,  



After the Act of 1838 little change occurred in the 

Poor Laws of the Territory of Wisconsin.   he expansion of 

population in the state is apparent ae the various counties 

of the state sought and obtained permission to build poor- 

houses in their jurisdictions. The first poorhouse in the 

Territory of Wisconsin was authorized in Brown County in 

1845, the act providing that the county conmi8sioners could 

spend three thoueand dollars with the stipulation that the 

board of county commfasioners could not levy a tax of more 

than two mills on the taxable property in the county in any 
16 

one year. The following year the supervisors of the towns 

of Raaine County were allowed to vote whether or not the 

WpaupersM should be supported by the county, If a majority 

of the superviaor8 favored adopting the apaupersn as county 

charges, the supervisors were authorized to build a county 
17 

poorhouse or establish a poor farm, 

While the Wisconsin Territorial Act of 1848 nade it 

poaoible for the township to become a unit of administration 

for the care of the poor, it did not alter the remaining 
18 

provisions of the A c t  of 1838, This act had provided 

that @,,,SO much of 'An ~ c t  for the relief of the poor' as 

relates to the reaidenee, removal, and warning of paupers 

16statutes of the Territory of Wisconsin, 1845, "An 
Act to authorize the county of Brown to levy a tax for the 
purpose of building a poor- house, w 

"statutes of the TWTitWp of Wisconsin. 1846, *An 
ACT relative to the support of the poor in Racine Countyaw 

"statutes of the Territory of Wisconsin, 1848, MAN 
ACT .to provide for the support of the po0r.n 
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out  of count ies ,  shall h e r e a f t e r  apply t o  towns under the  a 

township system of government, the  same a s  it appl ies  t o  

count ies  under the  county s y s t e a  of governmenton This a c t  

followed the  precedent of the T e r r i t o r y  of Michigan and made 

e i t h e r  the  county or  t h e  town the u n i t  of adminis t ra t ion ,  

depending upon the  needs and t h e  populat ion of t h a t  p a r t i -  

c u l a r  community. The a c t  undoubtedly was paseed t o  f i l l  

the needs of t h e  more densely m t t l e d  regions  of the south- 

western and lakeshore s e c t i o n s  of t h e  s t a t e ,  which were 

r e l a t i v e l y  t h i c k l y  s e t t l e d .  H. 1. Per r igo  cor rec t ly  a t t r i -  

butes  the  use of the township u n i t  of a d a i n i s t r a t i o n  t o  the  

i n f l u x  of New Yorkers t o  the Ter r i to ry  of Wisconsin i n  the  

preceding period,  but erroneously a t t r i b u t e s  t h i s  measure 
19 

t o  t h e  wisconsin Revised s t a t u t e s  of 1849. The Revised 

S t a t u t e s  c l e a r l y  indica ted  t h a t  e i t h e r  the  county o r  the  

township could be the  u n i t  of adminis t ra t ion  of poor r e l i e f  

i n  the  s t a t e  of wisconsin a f t e r  1849; thus  the township was 

n o t  t h e  s o l e  adminis t ra t ive  u n i t  of poor r e l i e f  a s  Pe r r igo  
80 

maintains. 

The ~ c t  of 1848 and t h e  c o d i f i c a t i o n  of the poor laws 

by the  Revised S t a t u t e s  of 1849 remained i n  e f f e c t ,  with 

few modif icat ions,  throughout the nineteenth-century.  I n  

1853, the  Wisconsin l e g i s l a t u r e  passed an a c t  which allowed 

t h e  county board of commissioners, by a inajority vote,  t o  

"H. W e  Perr igo,  General Re1 i e i  in Wisconsin, 1848-1935. 
(Madison, 1939), 6. 

'Owisconein S t a t u t e s ,  1849, Chap. 28. 



change the  u n i t  of admin i s t r a t ion  of r e l i e f  f o r  the poor 
21 

from the  county to  the  town u n i t ,  Minor modif icat ions were 

enacted i n t e r m i t t e n t l y  throughout t h i s  period, Additional 

d u t i e a  were placed on the  county super in tendents  or  the town 

supervisors  of the poor by an a c t  i n  1854 i n  which they were 
22 

given the  power t o  approve the  bonds of @baetardyH cases ,  

County superintendents  of  t he  poor i n  1856 were required 

upon e l e c t i o n  t o  o f f i c e  t o  give  a bond with two or more 

e u f f i c i e n t  e u r e t i e s  in  such amount as the  board of supervisors  
83 

of the  county would d i r e c t ,  Many counties ,  s e t t l e d  i n  

l a r g e  p a r t  by New Yorkers who believed i n  the  v i r t u e s  of t h e  

township system of l o c a l  government, no doubt voted i n  many 

cases  t o  adopt the  town as the  u n i t  of adminis t ra t ion  f o r  

the care  of the  poor. In t h i c k l y  s e t t l e d  count ies  t h i s  system 

could be r e a d i l y  adopted, but  hardships occurred where the  

populat ion was widely and t h i n l y  s c a t t e r e d ,  This condi t ion  

was r e f l e c t e d  i n  an ~ c t  of 1860 when the  board of supervisors  

of any county, where the d i s t i n c t i o n  between the  town and 

county poor exis ted ,  could purchase o r  h i r e  and hold s u i t a b l e  
24 

bui ld ings  and land f o r  the  care  of the  county poor, The 

board was empowered to appoint  an agent  t o  take charge of 

t h e  bu i ld ings  and land and t o  discharge a l l  funct ions  re-  

l a t e d  t o  the  care  and maintenance o f  the poor, The county 

" ~ a r s  of i i s c o n s i n ,  1853, Chap. 26. 

" ~ e n e r a l  Laws of Wisconsin, 1854, Chap. 26. 

2 3 ~ e n e r a l  L a w  of i i e c o n s i n ,  1856, Chap. 42. 

. 2 4 ~ e n e r a l  Laws of Wisconsin, 1860, Chap. 160. 



board of supervisors ,  when it had e s t a b l  ished tho poorhousq, 

uould then  con t rac t  with the  town supervisors  f o r  the support  

of t h e  town poor. 

Since the  superintendents  of the poor were elected by 

the  county boards of  supervieors  throughout t h e  e n t i r e  per- 

iod, it was found necessary t o  emphasize b y ' l e g i s l a t i o n  t h e  

super io r  a u t h o r i t y  of the  county boards. In the  1860'8 

four  such a c t s  were passed, The f i r s t  a c t ,  passed i n  1861, 

s t a t e d  poin tedly  t h a t  the county superintendents  of the poor 

were s u b j e c t  t o  the  county board of supervisors  and could be 

removed from o f f i c e  by a madority vote of t h e  board of super- 

v i so r s .  I t  a l s o  added t h a t  where the  board returned t o  t h e  

d i s t i n c t i o n  between the  county and the  town poor, the  o f f  i c e  
25 

of the  county superintendent  of the  poor was abolished. 

In 1863 an a c t  was passed which read t h a t  every county super- 

intendent  of the  poor could adminis ter  an oa th  t o  any person 

concerning any matter r e l a t i n g  t o  the  poor, i f  he were a  
26 

member of the  county board of supervisors .  The seasure  

of the  fol lowing year  re-emphasized the po in t  t h a t  the  super- 

in tendents  o f  t h e  poor were a t  a l l  times sub jec t  t o  t h e  

d i r e c t i o n  and cont ro l  of t he  county board  of aapervisors  

i n  a l l  matters  pe r t a in ing  t o  t he  support  of the indigent ,  

The super in tendents  could $n f a c t  be removed from o f f i c e  a t  
27 

any meeting of t h e  board of supervisors .  In 1867 a pre- 

2 5 ~ e n e r a l  Leas of Wisconsin, 1861, Chap. 114. 

2 6 ~ e n e r a l  Lawn of Wisconsin, 1863, Chap. 222. 

. 2 7 ~ e n ~ r a l  Laws of Wisconsin, 1864, Chap. 268. 
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caut ionary measure was enacted which attempted t o  remove 

some of t h e  poss ib le  chancee f o r  co r rup t ion  by s t a t i n g  t h a t  

no member of any county board of supervisors  which e lec ted  

o r  appointed t h e  superintendents  of the  county poor, could 

be e l i g i b l e  f o r  t h a t  o r f i ce .  This a c t  d i d  n o t  apply t o  

those count ies  where the boards of eupervisore were requi red  
88 

by law t o  a c t  as county ~ u p e r i n t e n d e n t s  of the  poor, 

Except f o r  the ca re  of the  indigent insane, the poor 

were und i f fe ren t i a t ed  i n  the per iod from 1836 through 1870, 

By t h e  ~ c t  of 1858 the  county boards of supervisors  were 

authorized and requi red  t o  a u d i t  a l l  accounts and expenses 

incurred f o r  the r e l i e f  and maintenance of the indigent  

insane persons within t h e i r  r e spec t ive  countiee.  Under t h i s  

a c t  t h e  county judge was given the  power t o  commit t o  c lose  

custody any person whom he deemed dangerous t o  publ ic  s a f e t y .  

Upon commitment a l l  t h e  expenses incurred by such confine- 
29 

a e n t  were t o  be paid out  of the county t r easury*  

The care of the poor f ro@ 1836 t o  1870 was vested en- 

t i r e l y  in the hands of l o c a l  a u t h o r i t i e s ,  e i t h e r  in county 

o r  town o f f i c e r s .   his f e a t u r e  of l o c a l  j u r i s d i c t i o n  had 

bean developed i n  El izabethan England and had been t r ans -  

mi t ted  to ~ i s c o n a i n  through the laws of Massachusetts, 

Pennsylvania, the  Northwest Ter r i to ry ,  Ohio, and f i n a l l y ,  the  

laws of Michigan, The p r i n c i p l e s  of the workhouse, the  

binding out  of dependent chi ldren,  the  support  of t h e  poor 

- ~ e n e r a l  Law8 of Wisconein, 1867, Chap 

' '~enaral  Laws of Wisconsin, 1858, Chap. 71. 
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by compulsory taxation, the settlement and removal of the ' 

poor, all had their place in the Wisconsin poor law as in the 

laws of t h e  earlier antwedent statutes. Just as the local 

gorermental units in the earlier legidation were the 

administrative jurisdictions for the care of the poor, so 

too the county or the town in Wisconsin were ctharged with 

the support 01 the indigent, The poor were supported out 

of local revenues raised principally by direot taxation on 

all taxable property in the county or town and by the  

application of license fees levied on the sale of intoxi- 

cating liquors, The first act authorizing the use of the 

liquor license revenue for the support of the poor was paseed 
30 

in 1849, applying to the town of Janesville in Rock County. 

The final authority in disputes between the various 

units of governaent in Wisconsin lies with the State supreme 

Court. An examination of the Wisconsin Reports shows that 

the Court had little part in the evolution of the Wisconsin 

poor law. In fact,  fro^ 1836 through 1870 only four cases 

were appealed to the Supreme Court, and in each case the 
31 

court nerely made clear the existing legislation, The 

paucity of Supreme Court oases indicatee that the Wisconsin 

legislation had been accepted by the various units of ad- 

ministration and that their duties were well understood, 

' '~avs of Wisconsin, 1849, Chap. 205. 

31~eyer vs. The Town of Prairie du Chien, 9 Wise 210, 
(1859);- of Westfield vs. the County of Sauk, 18 Wise 653, 
(1864); Petition of stillhaan Goodenough in behalf of Hannah 

l 19 Wise 291, (1865); 
elrose. 22 lis. 438, 
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These four  case8 showed no major depar ture  from the  l e g i s -  ' 

l a t i v e  enactmente, and, i n  t r u t h ,  added nothing new t o  the 

poor law of  Wisconsin, 

T r a d i t i o n a l l y ,  the  ca re  ox the poor was the  cause of 

widescale i n v e s t i g a t i o n  on the p a r t  of var ious s t a t e  l e g i s -  
32 

l a t u r e s ,  Unfortunately no such inves t iga t ion  took p lace  

i n  Riaconsin during the  nineteenth-century,  though the 

e x i s t i n g  evidence ind ica te8  t h a t  the  system f o r  the ca re  of 

the  poor needed some d r a s t i c  revis ions .  A t  best, information 

about the  condi t ions or dependent persons is scanty i n  Wiscon- 

s i n  p r i o r  t o  1871. I n  t h a t  year ,  however, t h e  Wisconsin S t a t e  

Board 0%' C h a r i t i e s  and Reform was c rea ted ,  and supervis ion of 

the  ca re  OI t h e  poor was among i ts  many d u t i e s .  We can s a f e l y  

assuae t h a t  the eondi t ions  it found and reported on deviated 

l i t t l e  from the  previous p a t t e r n  01 the  care  01 the  poor. 

We can a l s o  a s s m e  t h a t  the  l a c k  of a c e n t r a l i z e d  inspect ion  

agency, such a s  the  Board of Char i t i e s ,  would allow the  

l o c a l  o r f i c i a l s  t o  give as l i t t l e  a t t e n t i o n  and a id  a s  

posoib le  t o  the poor under t h e i r  charge. With no s t a t e  super- 

v i s i o n  , the condi t ions  of the  indigent  depended e n t i r e l y  

on t h e  competency ana good w i l l  of the  individual  superin- 

tendents  of the  poor, In  general ,  the  condi t ions i n  t h e  

poorhouses of t h e  United S t a t e s  i n  the e a r l y  nineteenth-  

century were deplorable.  The inmates - the  aged and inf i rm,  

'211assachusetts conducted a  s ta tewide  inves t iga t ion  i n  
1821 and Mew Xork  conducted a  s i tn i la r  i n v e s t i g a t i o n  i n  1823. 
New Je r sey  benef i t t ed  e s p e c i a l l y  from the a c t i v i t i e s  of 
Dorthea Dix 1840-45, s e e  Paul T, S t a f f o r d ,  Government and 
t h e  Needy; A Study of Pub l i c  Assistance i n  New Jersey, 
(Pr ince ton ,  No@*, 1941) 48-49, 75-76, 
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t h e  chi ldren,  the  insane and mentally incompetent - were a l l  

herded together  i n  small vermin-inf e s  ted bui ldings,  l ack ing  

i n  hea t  and v e n t i l l a t i o n ,  were i l l - c lo thed  and fed f o u l  and 

contaminated food, The annals  of any s t a t e  of the  Union 

revea l  the  same t r a g i c  s to ry ,  varying only i n  the i n t e n s i t y  

of the  pathos,  

The npauperfl was a  person separated from the r e s t  of 

the coarnunity, s e t  a p a r t  because of his i n a b i l i t y  t o  make a 

l i v e 1  ihood. The ideology of nineteenth-century America, 

with i ts  expanding and aggress ive  econoay, bel ieved t h a t  

unl imited oppor tun i t i e s  ex i s t ed  f o r  those who had t h e  d e s i r e  

t o  acqui re  t h e  weans f o r  a confor table  l i f e ,  American re -  

formers and defenders of the s t a t u s  quo a l i k e  held t h a t  

with f r w  land and unlimited resources,  made a v a i l a b l e  by a 

l a i s s e z - f a i r e  - doc t r ine  of economy, an indiv idual  had only 

himself t o  blame when he became a  publ ic  charge. Individual  

weaknesses - l i q u o r ,  l a z i n e s s ,  moral turp i tude ,  and crime, 

were held accountable f o r  wpauperisml@ by the  nineteenth- 

century,  and f o r  these  f a u l t s  the  individual  wae condemned, 

s o c i e t y  a r s w i n g  no p o r t i o n  of the r e spono ib i l i ty ,  ~t t h e  

r i s k  of incur r ing  the  disapproval  of the  e n t i r e  community, 

t h e  individual  dared no t  f a i l  t o  make a  l ive l ihood  f o r  both 

himself and h i s  family. Fa i lu re  t o  do s o  meant, even with 

poor r e l i e f ,  a  s tandard of l i v i n g  f a r  worse than t h a t  of the  

lowest wage earners  who had escaped the  stigma of f l p a ~ p e r i s m . ~  

Before the  opening of the  Wisconsin S t a t e  Hospital  f o r  

t h e  Insane near  Madison in 1860, t h e  insane were inmates of 
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t h e  county ja i ls  or  poorhouses un less  they o r  f r i e n d s  had ' 

s u f f i c i e n t  means f o r  p r i v a t e  care .  The f i r a t  r e p o r t  of the  

t r u s t e e s  of the S t a t e  Hoapital  f o r  the  ca re  of the Insane 

contained a  f a i r  eva lua t ion  of the  treatment o f  insane i n  

the  l o c a l  jai ls  o r  poorhouses, Many of the insane before 

applying f o r  admisaion n,,.had suf fered  from neglected 

i n s a n i t y ,  f o r  a  s e r i e s  of years...and t h a t  while aome had 

been shut  up i n  j a i l s  and poorhouse8 without s u i t a b l e  

a t t e n t i o n  o r  proper ca re ,  o the r s  more unfortunate  s t i l l  had 

been ohained i n  t h e i r  f i l t h  and wretchedness, and thus 

t r e a t e d  with a  spec ies  of neg lec t  and c rue l ty ,  which f e l l  
33 

l i t t l e  s h o r t  of  b r u t a l i t y  i t s e l f  . r  The founding of the  

S t a t e  Hospi tal  f o r  t h e  Insane i n  1860, however, was n o t  a 

complete answer t o  t h e  removal of the  insane f r o a  t h e  j a i l s  

and poorhouses because those termed incurable  were re turned  

t o  t h e  count ies  - t o  the  same shocking condi t ions  from which 

they had been temporari ly  rescued, Only two years  before  

the  c r e a t i o n  of the s t a t e  Board of C h a r i t i e s  and Refora i n  

1871, the  same t r u s t e e s  could s t i l l  r e p o r t  t h a t  the  j a i l s  and 

poorhouses were ereceptaoles  u n f i t  f o r  the  abode of human 
34  ' 

beings. n 

The Board of C h a r i t i e s  and Reform c l e a r l y  indica ted  i n  

33AnnUal Report of the Trustees  of the  Wisconsin S t a t e  
~ o s p i t d  f o r  the  Insane, 1860. 12. This and other  r e p o r t s  
w i l l  be found i n  Wisconsin Publ ic  Documents. 

'*~nnual Repor t  of the  Trus tees  of the S t a t e  Hospi tal  
f o r  the  Insane of the S t a t e  of Wisconsin f o r  the  f i s c a l  yea r  
ending September 30, 1869, 49. 
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i t s  f i r s t  r e p o r t  the  s t a t e  of t h e  poorhouses i n  Wisconsin f o r  

the  year  ending September, 1870. I l l u s t r a t i v e  of poorhouse 

condi t ions  i n  1870, these  two s p e c i f i c  ins t ances  from t h e  

many may be c i t e d  t o  reveal  t h e  circumstances prevalent  i n  

the  poorhouse8 before  the  establ ishment  of the f i r s t  s t a t e  

agmcy f o r  the care  of the  poor and dependent persons, 

n... the  i d i o t ,  a young man was chained i n  the  yard.. .Two 

ineane women were chained i n  the  yard t o  keep them from wander- 

ing, Several  o thers  were confined t o  t h e i r  c e l l s .  The c e l l s  

were i n  bad condition,  The a i r  was impure and offensive and 

t h e  c e l l s  f a r  from being n e a t  and clean, Several  c e l l s  had 
35 

nothing but s t raw on- the  f l o o r  f o r  beds., , Another example 

showed s i m i l a r  aspects .  "Some of the insane were in...de. 

p lorable  condition.  One c e l l  was occupied by a woman pro- 

bably t h i r t y  yea r s  of age who appeared e n t i r e l y  demented. 

She was l y i n g  in a corner on a  heap of  straw, r o l l e d  i n  a 

blanket ,  with no other  covering, in a  most f i l t h y  condition,  

I n  an adjo in ing  c e l l  was a woman i n  a s i m i l a r  d i sgus t ing  

plight,...Language is ha rd ly  adequate t o  desc r ibe  the  f i l t h y  
36 

d i sgus t ing  condi t ions  of t h e i r  c e l l s ,  and its inmates,. . " 
Confronted with the problem of r a i s i n g  the  s tandards  of 

t h e  poorhouses, a  member of the  B o d d  01 C h a r i t i e s  and Reform 

would approach a tax-payer of the  county and suggest correc- 

t i o n s  f o r  these deplorable  condi t ions.  The response would 

36 i b  id., 70-71. 
e 
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undoubtedly be oppos i t ion  t o  any change which would e n t a i l  a 

r a i e e  i n  the tax  r a t e s .  The tax payer would o b j e c t  t h a t  the  

inmates o f  t h e  poorhouse had a b e t t e r  l i f e  than  ever before.  

"They are e n t i r e l y  contented,n t h e  s u b s t a n t i a l  c i t i z e n  would 

r e p l y ,  *and do not even imagine t h a t  they a re  s u f f e r i n g  any 

hardships.* H e  would continue i n  h i a  lament t h a t  i f  he paid 

more taxes,  the  poor would have b e t t e r  accommodatione than 

the  honest and upr igh t  members of t h e  coiamunity, which would 
37 

be n e i t h e r  J u s t  nor reasonable. 

I t  was estimated t h a t  Wisconsin had cared f o r  a t o t a l  of 

666 ind igen t s  f o r  the  year  ending June, 1850. On June of 

1850 a t o t a l  of 238 poor remained i n  the poorhouses of the  

s t a t e .  The e n t i r e  c o s t  of the  coun t i e s  and townships was 
38 

estimated a t  $14,743. Ten years l a t e r  t he  t o t a l  cases  of 

npauperismR amounted t o  5,256 of whom 1,964 remained as pub l i c  

charges on June 1, 1860, The t o t a l  c o s t  f o r  the year ending 
39 

on June 1, 1860 was $126,500, BY 1810, twenty-two count ies  

of Wisconsin had poorhouses with a t o t a l  property va lua t ion  

of $319,408.97. These poorhouses i n  the f a l l  of 1870 con- 

ta ined 1,240 inmates. During the  preceeding year ,  ending in 

September of 1870, a t o t a l  of 2,560 persons had been supported 

by a county and town expenditure of $113,004.57, Included 

38~eventh  Censua of the United S t a t e s ,  1850., (washing- 
ton  D. C * ,  1852), *pauperism.n i n  Report of Superintendent of 
the ~entaua f a r  DecembeE 1852. 28. 

a 9 ~ l g h t h  Census of the United States-1860, (Washington 
D.C., 1864) @ S t a t i s t i c e n  518. 
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among the  inmate8 of t h e  poorhouse8 were 197 insane, 30 
40 

i d i o t i c ,  20 b l ind ,  8 deaf and dumb, and 40 e p i l e p t i c s ,  

Although incomplete, these  s t a t i s t i c s  reveal  the undif-  

f e r e n t i a t e d  ca re  of the  poor. The var ious  categories of 

*paupers" a l l  received the  same care,  or  more accura te ly ,  

t h e  aame l a c k  of care. I n  the remaining t h i r t y  yea r s  of t h e  

nineteenth-century the  c h a r i t a b l e  groups o f  t h e  s t a t e  endeav- 

ored to  c o r r e c t  the  e r r o r s  i n  the c a r s  of the poor and 

attempted t o  found i n s t i t u t i o n s  which would c a r e  f o r  each 

type of dependent persons,  Faced with the tremendous task 

of reforming t h e  system of the  ca re  f o r  dependent persons,  

t h e  Board of C h a r i t i e s  and Reform f e l t  c e r t a i n  t h a t  the problema 

found i n  Riscsns in  were not neasurably d i f f e r e n t  from those i n  

o the r  s t a t e s .  The Board thought t h a t  in g r e a t  p a r t  these  de- 

f e c t s  could be remedied by the  same measures found succe8sful  
41 

i n  t h e  experience of t h e  older  s t a t e s ,  The at tempts  and 

t h e  S U C O ~ S S  of t he  movement f o r  spec ia l  ized i n s t i t u t i o n s  f o r  

t h e  care  of the  var ious ca tegor ies  of dependent persona by 

t h e  Board of C h a r i t i e s  and Reform from 1871 t o  1900, however, 

form another  chapter i n  t h e  h i s t o r y  of s o c i a l  l e g i s l a t i o n  i n  

The C i v i l  war introduced a new f a c t o r  i n t o  the l e g i s -  

l a t i o n  f o r  the  care  of dependent persons. Due t o  it a new 

s i t u a t i o n  arose  which needed a d i f f e r e n t  s e t  of l e g i s l a t i v e  

4 0 ~  Compendium of the  Ninth Census-1870, (Washington D.C. 
1878) 530-31; Report of t h e  S t a t e  Board o f  C h a r i t i e s  and Rsform- 
1871, 31-38. 

* l ~ e ~ o r t  of the S t a t e  Board of C h a r i t i e s  and Reform-1871, 
321 
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enactments t o  cope with the problems encountered when hus- - 

bands and f a t h e r s  joined the g r e a t  crusade t o  f r e e  t h e  Negro 

f r o a  bondage and t o  preserve  the Union. Before the ooming 

of the C i v i l  War the popular b e l i e f  was t h a t  the  poor, theo- 

r e t i c a l l y ,  had only themselves t o  b laae  f o r  t h e i r  p l i g h t .  

Af te r  1861, however, when 91,000 of Wisconaints men had gone 

t o  war and heads of f ami l i e s ,  o r  men who were the s o l e  support  

of o the r  r e l a t i v e s ,  e n l i s t e d  t o  f i g h t  i n  one of Wisconsin's 
42 

f i f t y - e i x  regiiaents, t he  publ ic  a t t i t u d e  toward poverty 

changed somewhatr Farmers, mechanics, and day l abore r s  i n  

t h i s  per iod had inadequate savings f o r  the  ca re  of t h e i r  

f a l i l i e s  while they fought a war. The s t a t e ,  however, took 

immediate measures t o  a l l e v i a t e  the  e i tua t ion .  By inaugurating 

a system of bounties  and a i d  t o  f a m i l i e s  of e n l i s t e e s ,  the  

S t a t e  recognized i ts  r e s p o n s i b i l i t y  t o  ca re  f o r  those i n  need, 

f id was t o  come quickly because t h e  f i r s t  a c t  t o  provide 

a s s i s t a n c e  f o r  the f a m i l i e s  01 volunteers  was passed i n  t h e  
43 

s p e c i a l  seas ion  of the  Leg i s l a tu re  i n  1861. This a c t ,  

couched i n  general  terms, gave permission t o  a  county board, 

o r  town, c i t y ,  o r  incorporated v i l l a g e  t o  levy a  tax  on the  

t axab le  property i n  t h e  respect ive  governmental u n i t s  f o r  the 

purpose of grant ing  a i d  t o  f a m i l i e s  o f  volunteers  who were 

deemed t o  be i n  need. In  add i t ion ,  the  same spec ia l  ses s ion  

passed an a c t  which added f i v e  d o l l a r s  per  month t o  the pay 

4 Z ~ i ~ l  iam  ranc cis Raney, - Wisconsin A Story  oi Progress,  
York, 1940), 164, 

4 3 ~ e a e r a l  Laws of Wieconoin-1861, Specia l  Seesion, Chap. 2. 
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of the non~commissioned o f f i c e r s ,  musicians, and p r i v a t e s ,  . 

mustered i n t o  the  s e r v i c e  o f  the  United S t a t e s  or of the 

S t a t e  of Wisconsin, and having fami l i e s  dependent on them 

f o r  support. The a c t  s t i p u l a t e d ,  however, t h a t  the pay was 

n o t  t o  be given immediately t o  the s o l d i e r ,  but was t o  r e -  

main i n  the s t a t e  Treasury t o  be disbursed on demand. If 

t he  accumulated money was no t  used during t h e  period of 

a c t i v e  duty,  it was t o  be  paid t o  the s o l d i e r  o r  h i s  l e g a l  
44 

r ep resen ta t ive  a t  the  exp i ra t ion  of his t e r a  of serv ice .  

Persons dependent upon the  volunteers  made t h e i r  needs 

known a l a o s t  immediately t o  the  o f f  i c i a l e  of the  Wisconsin 

government, One woman wrote t o  Governor Alexander W. Randall 

i n  1861. W I  am i n  g r e a t  need of a s s i s t a n c e ;  a s  I am l e f t  

here with my l i t t l e  girl, 13 y e a r s  old,  and no one t o  look 

t o  f o r  help.  ..,My eon,, ,has been a l l  my he lp  f o r  almost two 

yea r s ,  and much of that time he had no t  been a b l e  t o  work., 

and has e n l i s t e d  a s  a volunteer....I am very d e s t i t u t e  of 

provis ions  and hope you w i l l  r e l i e v e  me, the re  i s  no chance 
45 

t o  earn anything here.. . n  Despite the  l e g i s l a t i o n  passed 

i n  the spec ia l  ses s ion  of 1861, the  appeals f o r  a i d  contin- 

ued i n  1862, A wife of a volunteer  i n  a cavalry company 

asked a id .  H I  am sorry  t o  be a beggar but  I cannot help my- 
46 

s e l f ,  I have four  small ch i ld ren  and my h e a l t h  i s  poor., . H 

4 4 ~ e n e r a l  Laws of wisconsin-1861, Specia l  Session, Chap. 8 .  

4 5 ~ r ~ .  S. A +  B a r t l s t t  t o  Governor Randal ( s i c ) ,  Richland 
Center, May 22, 1861, Wisconsin Manuscript Records, Executiue, 
(Wisconsin H i s t o r i c a l  Socie ty ,  Madison) 

46 . J u l i a  A. Bangs t o  Governor Louis P. Harvey, Melvi l le ,  
Jan. 6, 1862, Wisconsin Manuscript Records, Executive, 
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Those l e f t  a t  home were not  a lone i n  t h e i r  appeals  f o r  a id, .  

while s t a t ioned  a t  Camp Randall i n  Madison one volunteer 

wrote a very reveal ing  l e t t e r  which noted t h e  ine f f i c i ency  

of t h e  a id  t o  the f a m i l i e s  of the volunteers .  nIn conse- 

quence of the present  f i n a n c i a l  matters ,  and the  absence of 

the  heads of volunteers '  f a m i l i e s ,  who have genera l ly  gone 

from the  humble c l a s s e s  of farmers, mechanics, and appren- 

t i c e s ,  a  g r e a t  amount of a c t u a l  s u f f e r i n g  i s  now being ex- 
47 

perienced i n  and among such famil ies , . .n  A 1  though acknow- 

ledging  t h a t  the  S t a t e  had taken s t e p s  to  provide adequate 

pay f o r  volunteers ,  he s a i d  t h a t  the funds  were delayed 

because the  regiments had n o t  reported t h e i r  r o l l s ,  Thus 

some inen had been in  the army th ree  o r  four  months without 

Pay* 

These l e t t e r s  a r e  n o t  i s o l a t e d  ins tances .  An unsigned 

l e t t e r  t o  Governor Harvey in  1862 contained the  same theme. 

"1 now address  you i n  behalf of the s u f f e r i n g  wives of t h e  

16 th  Regiment. .,,Some of them have been gone f i v e  months 

and they nor t h e i r  wives have received a  penny from the  ratate, 

t h e  r e s u l t  of t h i s  has  been they have suf fered  t e r r i b l y  and 

i n  some s i ckness  and dea th  has  been the resul t . , , and  t h e i r  

ch i ld ren  a r e  l e f t  homeless and d e s t i t u t e . .  . .Oh, I beg of you 

hutably and a b j e c t l y  t o  see t h a t  j u s t i c e  is done t o  those 

s u f f e r i n g  ones send them the  money promised f o r  God and p i t i e s  

4 7 ~ .  A. Hoskins t o  Governor Louis P. Harvey, Camp Randall ,  
Jan. 10, 1862. Wisconsin Manuscript Records, Executive. 
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sake. H 

A n  a t t e a p t  t o  r ewr i t e  the  i e g i s l a t l o n  g iv ing  a id  t o  t h e  

f a m i l i e s  of volunteers  was an t i c ipa ted  by the  e d i t o r s  of the  

Wisconsin S t a t e  Journal i n  an a r t i c l e  e a r l y  i n  the  s e s s i o n  of 

1862, The e d i t o r i a l  suggested t h a t  f i r s t  t he  s o l d i e r  be re-  

quired t o  a l l o t  some p a r t  of h i s  pay t o  h i s  f a a i l x  before  the  

s t a t e  could add its share.  The e d i t o r i a l  s t a t e d  t h a t  t h e  

s o l d i e r  i n  camp had l i t t l e  need f o r  h i s  pay so it would work 

no hardship  on him. Many of the e a s t e r n  s t a t e s ,  it noted, 
49 

had made some such provis ion.  The v o l u n t e e r  pay program 

a t t r a c t e d  a goodly amount of a t t e n t i o n  i n  t h e  sess ion  of 

1862. Soae of the  s t a t e  senators ,  l ed  by Wyman Spooner, 

favored the  repeal  of the whole law i f  i t  could be done pro- 

pe r ly ,  when the  law was o r i g i n a l l y  passed, t h i ~  group conten- 

ded, i t  was contemplated t h a t  n o t  more than f i v e  o r  s i x  

thousand men would be c a l l e d  from the s t a t e .  Spooner i n s i s t e d  

t h a t  the  goverment  pay wao about a s  good a s  t h e  pay of those 

who stayed behind, and he bel ieved t h a t  t h e  s o l d i e r  should 

f e e l  the  r e s p o n s i b i l i t y  of providing f o r  h i s  family f r o a  h i s  

own pay.  noth her p o i n t  of view i n  the  sena te  considered 

s t a t e  a i d  t o  the f a m i l i e s  of volunteers  a s  f o s t e r i n g  flpauperismm 
50 

i n  the s t a t e .  

48~nsigned L e t t e r  t o  Governor Louis P. Harvey, March 11, 
1862, Wisconsin Manuscript Records, Executive. 

4 Q ~ a d i s o n  Wisconsin Gta te  Journal ,  Jan,  20, 1862. Here- 
a f t e r  noted a s  S t a t e  Journal.  Madison, 

5 0 ~ a d i s o n  S t a t e  Journal.  Feb. 7 ,  1862. 
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Following t h i s  opening debate,  an WAllotment B i l l m  was1 

introduced i n  the Senate. This b i l l  r e s t r i c t e d  the payment 

of the  a l l o t m n t  t o  wives of volunteers  only or  t o  t h e i r  

c h i l d r e n  under four teen  yea r s  of age, and f u r t h e r ,  l imi ted  

t h e  a l lo tment  t o  only those f a m i l i e s  whose husband o r  f a t h e r  

had f i r s t  provided seven d o l l a r s  a month from h i s  pay. The 

same b i l l ,  however, extended the  provis ions  of t h i s  a c t  t o  

the caval ry  and a r t i l l e r y  regiments of the  s t a t e ,  Immediately 

an amendment was of fered  which would confine the provis ions  

of the  b i l l  t o  men married a t  the  time of enlistment.  The 

Senator who of fered  t h i s  amendment understood t h a t  there  

were n...many l e f t  handed marriages simply t o  obta in  t h i s  
51 

e x t r a  al lotment .  H While the  opposi t ion to  the al lotment  

a c t  of 186z was vigorous, many of the  l e g i s l a t o r s  looked on 

t h a t  a c t  a s  a cont rac t  or  o b l i g a t i o n  on the  p a r t  of t h e  

S t a t e .  Senator Hopkins assured the  Senate t h a t  the  very 

b e s t  men of the s t a t e  had come f o r t h  i n  defense of t h e i r  

country and that he knew of f a m i l i e s  who l i v e d  e n t i r e l y  on 

the a l l o t e d  f i v e  d o l l a r s ,  the f a m i l i e s  being s a t i s f i e d  t h a t  

the  s o l d i e r  needed the money more than they did.  Instead of 

c u t t i n g  down t h e  provis ions of the  a c t ,  Senator  Hopkins 

favored t h e  expansion o f  the  provis ions  t o  cover widowed 

mothere. A s e l e c t  committee of t h r e e  had t o  be appointed 
52 

t o  reconci le  the  d ivergent  viewe expressed i n  the  Senate. 

On February 19, 1862, the governor s e n t  a spec ia l  

51padison S t a t e  Journal.  Feb. 18, 1862. 

"ibid., - Fab. 18, 1862. 
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message to  the leg is la ture  on the aubJect of the "~ l lo tmen t  

 ill." Governor Harvey noted tha t  over 3,100 names, who 

were claimants of the extra pay provided by Chapter 8 of 

the Special Session of 1861, were now on the r o l l  of the 

Secretary of s t a t e ,  Funds were not available t o  continue 

t h e  payments, and i n  fact ,  none had been made since 

January 1, 1862, which l e f t  eight hundred unpaid warranta 

i n  the Treasury. The Governor said t h a t  the suffering 

caused by the stoppage of these pagmenta was great  and tha t  

a feel ing of 1njust;ice was quickly mounting. In  the near 

future two or three thousand addit ional  warrants would be 

added to  the l i s t s  when the r o l l s  of the nine thousand men 

now i n  the s t a t e  camps were received by the State  Treasurer, 

The Governor proceeded t o  recommend immediate measures by 

borrowing money from funds not used in  the S ta te  Treasury. 

This message brought about the passage of a b i l l  t o  loan 

$50,000 from the general fund t o  meet the claims of the 
53 

volunteerat families. 

Although there were some objections voiced i n  the Aasan- 

bly, the administration and i t s  supporters succeeded i n  

passing a b i l l  which met the claims exist ing in  the S ta te  

Treasury. The resu l tan t  b i l l  a l s o  fur ther  c la r i f ied  the 

Act of 1861. The tern of ' f a m i l y h r  Hfamiliesn was defined 

to  Include a *...wife actual ly  l iv ing  w i t h ,  actual ly  de- 

pendent upon the v o l m t e e ~  fo r  support a t  the tFme of his 

enlistment; or, having no wife.. .then h i s  children, under 

53ldadison Sta te  Journalt 



t h e  age of four teen  years  of age; having no ch i ld ren  o r  

wife, the  infirm and ind igen t  parent  or  petrents a c t u a l l y  

dependent upon the l abor  of t h e  sa id  volunteer  f o r  support 

a t  the time o r  h i s  en l i s tment ;  provided, t h a t  no one family 
J 

or  person s h a l l  be e n t i t l e d  t o  draw more than f i v e  d o l l a r s  
54 

per  month under the provis ions  o f  t h i s  a c t e n  The funds 

t o  c a r r y  out  the a c t ,  however, were n o t  adequately provided 

f o r  u n t i l  the  ex t ra  sess ion  of 1862, when a  t ax  of $275,000 

was l ev ied  on the taxable  r e a l  and personal property i n  t h e  
55 

s t a t e ,  Two add i t iona l  a c t s  pro tec ted  t h e  r i g h t  ox the 

volunteers  i n  1862. The f i r s t  provided t h a t  any forec losure  
56 

on a  mortgage was void while the  volunteer  was i n  serv ice ,  

The second a c t ,  providing t h a t  a l l  volunteers  who were qual i -  

f i e d  e l e c t o r s  of the s t a t e  could exerc iae  the  r i g h t  of su f f rage  

while ou t s ide  the  s t a t e ,  was l imi ted  by t h e  provis ions t h a t  
57 

the  a c t  d id  n o t  apply t o  the  r egu la r  or  s tanding  arrey, 

In  1863 the  debate over the  al lotment  a c t s  continued 

when modif icat ions of the  l e g i s l a t i o n  became necessary,  Be- 

cause the d r a f t  law made add i t iona l  l e g i s l a t i o n  imperative,  

two a c t 8  were passed which included the f a m i l i e s  of d r a f t e e s  
58 

among those who could r e ~ e i v e  a i d  from the S t a t e  Treasury. 

One add i t iona l  a c t  was passed t o  extend the  e x t r a  pay s i x  

5 4 ~ e n e r a l  Lars  of Wisconsin, 1862, Chap. 118. 

5 5 ~ e n e r a l  Laws of Wisconsin, 1862, Extra Session, Chap. 4, 

5 6 ~ e n s r a l  Laws of Wiaconoin, 1862, Chap. 264. 

5 7 ~ e n e r a l  Laws of Wisconsin, 1862, Extra  Session. Chap. 11. 

5 8 ~ e n e r a l  Laws of  l i soona in ,  1863. Chaps. 6, 11. 
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months a f t e r  the  death of the  so ld ie r .  The following year ,  

1864, the  l e g i s l a t u r e  approved a measure t o  extsnd b e n e f i t s  
60 

t o  wives or  volunteers  who married s ince  e n t e r i n g  serv ice .  

In addi t ion ,  Senator L i t t l e j o h n  l e d  a movement t o  ge t  the 

Negro so ld ie r8  the  b e n e f i t  of the  e x t r a  pay, Debate a rose  

over provis ions  to  extend the  e x t r a  pay u n t i l  the family re-  

ceived its pension a f t e r  the dea th  sf the volunteer.  ObJsc- 

t i o n s  were voiced immediately because some l e g i s l a t o r s  feared 

t h a t  the a c t  would dissuade f a m i l i e s  from obta in ing  t h e i r  

pensions immedi~te ly ,  and t hese  objec t ions  preoluded the  

paseage oi the  a c t .  Once again,  opponents t r i e d  t o  reduce 

the nurnber of persons e n t i t l e d  t o  e x t r a  pay, by removing 

fourteen-year old chi ldren  frotn the  l i s t .  I t  @as  argued 

t h a t  four teen  o r  f i f t een-yea r  old boya could command f a i r  
61 

wages and t hus  were n o t  i n  need of support. The rev i s ion  

passed i n  1864 d id  n o t  make any mador changes i n  the  previous 

legislation, but  i t  speoi f ied  t h a t  i f  the  s o l d i e r  had no wife, 

o r  ch i ld  under four teen ,  then n.. . t he  widowed mother a c t u a l l y  

dependent upon the s o l d i e r  a t  t h e  time of h i s  enl is tment  o r  

being d r a f t e d ;  o r . . , i n f i r s  or  d isabled  father a c t u a l l y  o r  

wholly d isabled  from supporting hiaself . , ."  were t o  rece ive  
62 

t he  e x t r a  pay. I f  the s o l d i e r  died,  the a c t  made proviaions 

f o r  the t r a n s f e r  of dependence t o  another  son of the  parent.  
- -- -- - 

5 9 ~ e n e r a l  Laws of Wisconsin, 1863. Chap. 264. 

6 0 ~ e n o r a l  Laws of Wisconsin, 1864, Chap. 117. 

' l ~ a d i s o n  S t a t e  Journal ,  Jan. 21, 1864. 

'%enera1 Laws or wisconain, 1864, Chap. 117, Sec. 2. 



These provis ions  f o r  e x t r a  pay continued through the C i v i l  

War, and a t  its conclusion it was estimated t h a t  the re  was 

$1,181,58?,36 paid i n  e x t r a  pay t o  s o l d i e r s  supporting 
63 

fami l i e s ,  

Af ter  the cessa t ion  of h o s t i l i t i e s  the  wisconsin Legis- 

l a t u r e  enacted a measure, without debate ,  t o  extend a i d  t o  

Negro s o l d i e r s  who e n l i s t e d  or  were d ra f t ed  i n t o  the  m i l i t a r y  

s e r v i c e  of the  United S t a t e s  and were c red i t ed  t o  t h i s  s t a t e ,  

Under the  a c t  the same r u l e s  and regu la t ions  which determined 

the  r i g h t s  of o the r  persons were t o  be appl ied  t o  the Negro 

s o l d i e r s ,  Since the  o r i g i n a l  a c t s  d id  no t  l i m i t  the  time 

dur ing  which app l i ca t ions  f o r  the  e x t r a  pay f o r  s o l d i e r s '  

f a m i l i e s  could be f i l e d ,  the  l e g i s l a t u r e  i n  1867 closed the  
64 

time f o r  a p p l i c a t i o n  a s  of November 1, 1868, One scholar  

of Wiwonsin's  r e l i e f  t o  needy persons has placed t h e  f i r s t  
65 

a s s i s t a n c e  a c t  to  nneedy veterans* a t  t6B7.  In r e a l i t y ,  

t h e  f i r s t  a c t  followed c l o s e l y  upon the end of t h e  C i v i l  

War when the  Leg i s l a tu re  enacted i n  1867 *an ~ c t  t o  provide 

f o r  d e s t i t u t e  s o l d i e r s  and t h e i r  fami l ies , f i  This  a c t  pro- 

vided t h a t  t h e  e l ec toPs  of each town i n  the s t a t e  could 

author ize  a t  its annual town meeting the  r a i s i n g  of a  sum 

of money, not  t o  exceed one hundred and f i f t y  d o l l a r s ,  f o r  

each person t o  be supported. The funds r a i s e d  f o r  t h e  support  

6 3 ~ n n u a l  Message of Governor Lucius F a i r c h i l d  de l ivered  
before  the  Senate and ~ s s e m b l y ,  Jan, 11, 1866. ix. 

6 4 ~ e n e r a l  Laws of Wisconsin. 1866. Chap. 33. 

6 5 ~ e r r i g o ,  General Re1 i e f  i n  Wisconsin, 10. 



of the  needy were then t o  be disbursed by t h e  board of 
66 

supervisors  a s  they deemed bes t .  

Closely r e l a t e d  t o  the r e l i e f  of f ami l i e s  i n  t h e  C i v i l  

War was the  problem of war orphans of t h e  12,000 s o l d i e r s  

who died while i n  eerv ice ,  Under the  e x i s t i n g  laws, i n  1866, 

t h e  orphans could e i t h e r  be sen t  t o  t h e  var ious p r i v a t e  

orphanages i n  the s t a t e  or  be bound o a t  t o  the  var ious "re- 

spec table  householdersg i n  the  community, The stigma of 

@pauperisan was upon such ch i ld ren ,  and t h i s  could hardly 

be t o l e r a t e d  by the  groups of surv iv ing  veterans i n  the  

s t a t e .  Almost immediately a f t e r  the  c l o s e  of the  C i v i l  l a r  

i n  1865, a  movement was launched t o  have the  S t a t e  recognize 

these  chi ldren  as  i ts wards and t o  provide a  home s u i t a b l e  

f o r  t h e i r  maintenance and eduoatlon when they o r  t h e i r  pa ren t s  
67 

o r  guardians were i n  need, The Secre tary  of S t a t e  issued 

a  c i r c u l a r  l e t t e r  t o  the var ious town and c i t y  c l e r k s  through- 

ou t  the s t a t e  asking theu-i t o  inform the S t a t e  Department of 

t h e  number of ch i ld ren  of deceased Wisconsin s o l d i e r s ,  In- 

complete r e tu rn8  from the  c l e r k s  showed t h a t  t h e r e  were 

2,874 of such chi ldren.  However, i f  a l l  of the town and 

c i t y  c l e r k s  had reported,  it was estimated t h a t  i n  the  whole 

s t a t e  the re  would have been nea r ly  8 ix  thousand ch i ld ren  
68 

under f i f t e e n  yea r s  of age of the  C i v i l  War dead, Because 

of t h i s  Governor Lucius F a i r c h i l d  considered it neoessary 

66General Lars of Wisconsin, 1867, Chap. 165. 

67 
Message of Governor Lucius Fairchild-1866, xxvi  



f o r  the  S t a t e  t o  provide a s u i t a b l e  orphanage f o r  those - 
69 

who required it, A s t r u c t u r e  was a v a i l a b l e  i n  Madison in 

t h e  fo ra  of the  Harvey's U,S.A. General Hospi ta l  which had 

concluded i ts  ~ e r v i c e  t o  wounded s o l d i e r s ,  The home f o r  the  

orphans of the  C i v i l  War dead was planned under the l eader -  

ship of H r s *  C*A.P. Harvey and ex-Governor James T. Lewis, 

supported l a r g e l y  i n  i t s  i n i t i a l  s t a g e s  by p r i v a t e  sub- 
70 

s c r i p t i o n s  and donations,  

The l e g i s l a t u r e  i n  1866 passed an a c t  which es t ab l i shed  , 

t he  s o l d i e r s *  Orphans Home of Risconsin and p a i d  t e n  thousand 
' 

71 ' 
d o l l a r s  t o  Mrs. Harvey f o r  t he  t i t l e  t o  the  former h o s p i t a l ,  

A board of t r u s t e e s ,  cons i s t ing  of one person from each of 

the  s i x  congressional d i s t r i c t s  of Wisconsin and one person 

from the  s t a t e  a t  l a r g e ,  were appointed by the  governor t o  

manage the i n s t i t u t i o n ,  The s o l d i e r s *  orphans admitted t o  

the  Hoae were maintained a t  the  expense of the  S t a t e ,  Each 

county could admit t o  the  Home the  number of ch i ldren  propor- 

t i o n a l  t o  the a c t u a l  number of s o l d i e r s '  orphans re s id ing  

i n  t h a t  county, The age l i m i t  e s t ab l i shed  was f rom four  t o  

fourteen years ,  with the  proviso t h a t  the f a t h e r  nust have 

e i t h e r  died i n  se rv ice  o r  from some d i sease  contracted while 

in  aerv ice ,  In  a l l  cases ,  preference was extended t o  those 

ch i ld ren  who had n e i t h e r  a f a t h e r  nor a mother. 

7 0 ~ e t t e r  of James T. Lewis t o  Governor Lucius Fa i rch i ld ,  
Madison, Jan* 4, 1866, quoted in  Message of Governor Lucius 
Fairchild-1866., xxviii. 

' loenera1 Lars of @isconsin-1866, Chap. 36. 



Despite c r i t i c i s m  t h a t  t h e  i n s t i t u t i o n  was too  cos t ly ,  

i t  maintained itself succesafu l ly  through the intercession 

of c i v i l  War ve terans  i n  the l e g i s l a t u r e  and through the  
72 

support  of the adminis t ra t ion  of Governor Lucius Fai rchi ld .  

~o the i n s t i t u t i o n  matured and enlarged, t h e  board of t r u s t e e s  

Rere given expanded powers, the most important of which was 

t h e  a u t h o r i t y  t o  f i n d  s u i t a b l e  homes f o r  the chi ldren ,  o r ,  

i f  t he  case warranted, t o  r e t u r n  the  c h i l d r e n  t o  the  care  of 
73 

parents  o r  guardians,  In 1870 the l e g i s l a t u r e  provided 

t h a t  s i x  members of the  Home could, i f  q u a l i f i e d ,  be educated 
74 

a t  the  S t a t e  Normal Schools a t  the expense of  the  S ta te .  

There they were to  be educated a s  teachers  f o r  the common 

schools of Wisconsin, L e g i s l a t i v e  provis ions  were generous 

t o  the  home, but it  quickly f i l l e d  t o  capaci ty ,  desp i t e  

appeals f o r  more room, and through 1870 a maximum of only 

265 orphans of s o l d i e r s  were maintained a t  the  expense of the  
7 5  

S t a t e .  

I n s t i t u t i o n s  f o r  the ca re  and education of handicapped 

persons were contemplated a s  e a r l y  as 1843 when the  Wisconsin 

T e r r i t o r i a l  Leg i s l a tu re  passed a r e s o l u t i o n  asking Congress 

f o r  a land g ran t  t o  a i d  in  the  building of an asylum f o r  the 

insane and i n s t i t u t i o n s  for t h e  educat ion of the deaf and dumb 

7 2 ~ a d i s o n  S t a t e  Journal.  Jan. 25, Feb. 14 ,  March 28, 1867. 

7 3 ~ e n e r a l  L a m  of Wisconsin, 1867, Chap. 168. 

7 4 ~ e n e r a l  Laws of Wisconsin, 1870, Chap. 49. 

Annual Report of the Trus tees  of the  s o l d i e r ' s  Orphan 
Home of the Skate of wisconsin f o r  the f i s c a l  year ending 
s e ~ t e m b e r  30. 1870. 3. 



and blind, Thi8 resolution called for an appropriation of . 

one township of land, the proceeds from which would be ex- 

pended for the establishment of institutions for these de- 
76 

pendent groups, when no aid was forthcoming from the 

Federal Government, individuals in and about Janesville, 

Wisconsin undertook the establishment of the school for the 

Bl ind, 

Education for the blind had originated in Europe in 

1784 with the establishment of the firat successful formal 
77 

school in Paris by Valentine Hauy, Subsequently, he estab- 

lished similar schools in Russia in 1806 and Germany in 18)4. 

Dr. John T. Fisher of Boston visited Paris in 1825-26 and was 

greatly impressed with the success of the school founded by 

Hauy, Upon his return to the United States he conferred 

with Dr, Samuel Gridley Howe and requested him to visit Paris 

and study the mathoda. Dr, Howe went to Europe and returned 

to Boston in 1832, Immediately he began to experiment with 

the instruction of the blind, The firat school for the blind 

76fl~esolution asking an appropriation of land by congrasa, 
for the purpose of establishing within the limits or the 
territory of Wisconsin, institutions for the instruction of 
the deaf- and dumb and blind, and an asylulrr for the insane. 
Approved April 5, 1843, see, ~tat~utesof the Territory of 
Wisconsin, 1842-43. 85-86. The origin of the resolution is 
credited to Increase A, Lapham, see Warren Robinson, Colmbian 
History of the Wisconsin School for the Deaf (n,p.,18'33) 3, 
in pamphlet Collection ol me w-orical socieb* 

"~ernett 0. Odegard and George YI. Keith. 

%ions, 1849 (.. 1939 , (Madison, n,d,), 79. 
the State Bo&rd or' Control or Pilisconsin and the 



opened i n  New York Ci ty  in  Pdlarch of 1832 and was followed by 

t h e  Pennsylvania school  a year  l a t e r .  Ohio i n  J u l y  of 1837 

opened t h e  f i r s t  school supported by a s t a t e  when i t a  i n s t l -  
78 

t u t i o n  enrol led  it% f i r s t  claaa of seven pupi ls .  

The exact  datea when the  Wisconsin movement f o r  the  

education of the  b l ind  was i n i t i a t e d  a r e  lacking  i n  the  

h i s t o r i c a l  record,  b u t  i t  probably preceded the  a c t u a l  incor- 

pora t ion  of t h e  Wisconsin I n s t i t u t e  f o r  t h e  Education of t h e  

Blind by l e s s  than a year. The f i r a t  recorded c l a a s  a t  

J a n e s v i l l e  was taught  by J. To Axte l l  and began on December 
79 

12, 1849 with bu t  four  pupi l s  i n  attendance. J. TO Axte l l  

had been the  f i r a  t t o  conceive the  Idea and w i t h  t h e  a i d  of  

a f e w  o the r  c i t i z e n s  of J a n e s v i l l e  had brought t h e  sub jec t  

before the  s t a t e  legislature and had procured t h e  incorpor- 

a t i o n  of t he  Wiaconain I n s t i t u t e  f o r  the  Education of t h e  
80 

Blind i n  1850. 

A t  t h e  t h e  of t he  incorporat ion of t h e  Institute in 

1850 t h e r e  were but  s ix ty- three  persons i n  Wisconsin l i s t e d  
81 

aa bl ind i n  t h e  United S t a t e s  Census of t h a t  year. The 

a c t  of incorpora t ion  spec i f i ed  t h a t  a board of s ix  t rua teea  

780degard and Keith, S t a t e  Board of Control of Wiacon- 
sin, 81; Mrs. Sarah C. L i t t l e ,  The Mucat ion  of t h  - e u l n a ;  
A n  Address Read before  t h e  Wisconsin Teachers Associat ion 
a t  LaCrosse, Ju ly  10, 1879. I n  Wisconsin Miscellaneous Pam- 
p h l e t s  Vol. 19, No. 16., 3, Wiaconain H i s t o r i c a l  Library.  

7 g ~ a n e s v l l l e  Gazette, March 14, 1850. 

80 ~ a n e a v i l l e  Gazette, Parch 7, 1850. 

81~eoenth Census of the  United Statea-1850. (washing- 
ton D.C., 1852) Vole I, LI 
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appointed by the governor were to found an institute which , 

waa to qualify, as far as possible, blind persons W ,  ,.for 

the enjoyment of the blessings of a free government, obtain- 

ing the means of subsistence, and the discharge of those 

duties, social, political, devolving upon American citizens. 

If the student were a resident of the state of Wisconsin, 

the expense was to be paid by the State, and the student 

could be placed there on the authority of any county, city, 

town or other public corporations and was to be kept in 

board, lodging, books, and other privilege6 of the insti tu- 

tion for the academic year of forty-two weeks, It was left 

to the discretion of the board of trusteea to determine the 

ages of the blind who would be eligible for instruction. 

To aid in the establishment of the Institute, the trusteea 

were paid an amount equal to a tax of one-fifteenth of one 

mill on all taxable property in the etate subject to taxation 
82 

for state revenue, 

When the Institute first opened in October of 1850 

as a State-supported school a total of eight pupil8 were 

admitted for instruction in a rented building, The first 

pupils were required to furnish certificates assuring the 

trustees of their good moral character and ability to absorb 

the benefits of the instruction at the Institute. In addition, 

the pupils were required to furnish a certificate stating 

82~ans of Wisconsin, 1850, Chap, 218. 



that the student was free from epilepsy and all contagious 
83 

diseases. The objective of the Institute was to furnish 

those afflicted by blindness an education comparable to that 

of the conmon schools of the etate, the Institute being but 
84 

Ha branch of the common school system of Wisconsinen Be- 

cause it was a branch of the oommon school8 of the state, the 

trustees urged that the legislature make part of the school 
85 

fund available for the education of the blind, 

Yearly appropriations, following the act of incorporation, 

provided for the erection of a suitable building for the 

education 01' the blind and for funds to defray the expenses 

of the Institute, Little compl~int was heard about the annuai 

appropriations until 1858 when a spirit of retrenchment struck 
86 

the state legisluture, Up to this time the expenses of 

the Institute, except for the clothing of the individuals 

and the tramportation to and from the Institute, were paid 

by the State. In 1858, however, a law was enacted that only 

indigent pupils could be educated at State expense. The act 

stipulated that before the State would accept this responsi- 

bility, the proper supervisors of the town, or aldermen of 

83~eports of the Principal, and Board of Trustees, of 
the Wisconsin Institute for the Education of the ~ l i n d  in 
Senate Journal ~ppendix-1851. Document D-61-62. 

84~sports of the Principal.. .for the education of the 
Blind-lal, 6i3, 

rucu ~rur~al Report of the Trustees of the W ~ S C O ~ S ~ ~  
ion for the Education of the Blind, Wisconsin public 

Documents-1858. 29. 
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the ward, or trustees ox the village in which the blind 

person resided must certify that the family had insufficient 

funda with which to support the child and were, in effect, 

npaupers.n ~ l l  others were required to pay the sum of 

seventy-five dollars, or any part of that sum so required 
87 

by the proper authorities, to the trustees of the school. 

This change in policy brought an immediate protest from 

the board of trustees. They decried the stigma 01 npauperismtf 

placed on those who could not pay the required tuitional fee 

and predicted a sharp decrease in the enrollment of the 

Institute. In addition, the trustees objected to the cur- 

tailment or the curriculum to but six years and to the more 

restricted age limitations placed upon the pupils. They 

argued that the policy 01 making the pupils pay for their 

own expenses might be suitable for the institutions of the 

eastern states where they were mainly supported by private 

endowments, but assured the legislature that even in these 

institutions, the governor or other state olficers could 

authorize the payment or the required tuition when the pupils 

were unable to do so. In the West conditions dirfered. 

RThese Institutions are created, endowed, supported, and 

governed by legislative enactments as necessary features 

of a liberal system or popular education.- These western 

Institutions were not asylums for the indigent but were ed- 

ucational homes for children, who, because of physical 

handicaps, were prevented from utilizing the common school 

87~eneral Laxe of Wisconsin, 1858. Chap. 102. 



system of their state, The trustees concluded that the 

parenta of blind children were placed under a double taxa- 

tion by being forced to contribute to the support of the 

coamon schools and to pay for the education of their blind 
88 

children at the same time, 

The Act of 1858 had its predicted effect upon the 

enrollment of the school, In contrast to the previous year's 

enrollment of twenty-five, the school opened its first semes- 
89 

ter of 1858 with but five pupils. In February of 1859 

the superintendent of the Institute visited the legislature 

with the five remaining pupils and demonstrated the methods 
90 

of instruction used to educate the blind. On the following 

day a bill was introduced into the Senate repealing the 

~ c t  of 1858 and was quickly passed in both houses under a 
91 

suspension of rules. Immediately, the enrollment of the 

school rose to thirty-two pupils as a result of the Institute's 

being restored to its previous basis as a State-supported 

school * 

By 1870 the Institute for the Education of the Blind had 

increased its enrollment to sixty-four, eight times the number 

of pupils taught in the first year of its incorporation. 

88~inth Annual Report.. ,Wisconsin Institution for the 
Education of the Blind, 30-32. 

89Tenth Annual Report of the Wisconsin Institution for 
the Education of the Blind, Wisconsin Public ~ocuments-ls9. 23, 

90~enth Annual Report of the Wisconsin Institution for 
the Education of the Blind, 23-84, 

91~eneral Lars of Wisconsin, 1859, chap. 39. 
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During this period a large stone building had replaced the 

first rented wooden frame structure, and the trusteee felt 

confident that the facilities then available for the educa- 
92 

tion of the blind would be sufficient for a nscore of years." 

The curriculum of the Institution was constantly expanded 

from its original program of reading, writing, spelling, 

arithaetic, geography, Engl ish, graamar, natural philosophy, 

and music to include departments of sewing and knitting for 

girls, and departments of brush and broom making, mat, carpet, 

and basket weaving for the boys. 

Constantly throughout this period the reports of the 

trustees emphasized that not only did the Institution educate 

the intellect of the blind but also taught them a trade 

which would reaove them from the rolls of public charity. The 

pattern of the education of the blind in the eastern states 

was followed because almost all of its teachers and principals 

were trained at the eastern institutions. Not until 1870 

did a Wisconsin resident become an instructor in the Wisconsin 

Inatitution for the Education of the Blind, While the support 

for the school came for the funds of the State Treasury, the 

entire administration was left in the hands of the board of 

trustees appointed by the governor. A quorum of the board 

of trustees were appointed from the immediate vicinity of the ' 

Inotitution to insure local control of the school and to 

facilitate easy communication with the various members of the 

g2~wenty First Annual Report of the Board of Trustees 
of the pisconsin Institution for the Education of the ~lind, 
for the fiscal year ending October, 1870, wisconsin Public 
Docwents-1869-70, 9. 



board. Later when this localism came under fire, the 

legislature established a centralized system of control 

for the state institutions to replace the decentralized and 

localized administrative procees which characterized the 

care of the state supported persons in Wisconsin from 1836 

to 1870, The establishment of the Institute for the Educa- 

tion of the Deaf and D m b  in Wisconsin took place but two 

years after the incorporation of the Institution for the 

Education of the Blind. In 1852, the Wisconsin Legislature t 

incorporated nine prominent members of the community sur- 

rounding Delevan in Walworth County to establish a school 

for the education of the deaf mutes of the state. The act 

followed the terminology and objectives of the previous 

state school, charging the board of trustees to educate the 

deaf mutes so that they could enjoy the blessing of the free 

country and could be able to discharge the social and politi- 

cal duties of American citizens. Like the Institution for 

the Education of the Blind, the school at Delevan was to be 

free to all reeidents of the state with the expense to be 
93 

defrayed by State Treasury. 

Like the school for the blind, the school for the deaf 

mutes of the state had its inception as a private undertaking. 

In 1850 Miss wealthy Hawes, a graduate of the New York 

InkBtitution for the Deaf and Dumb came to teach a deaf-mute 

daughter of Ebenezer Cheseboro near Delevan. Cheseborots 

daughter had been a pupil of the New York school before her 

93 
Laws of Wisconsin, 1852, Chap, 481. 



family miwated t o  Wisconsin, Miss Hawea l i v e d  with the 

Cheaeboro family t e a c h h g  Ariadna Cheseboro and James A, 

Dudley a deaf son of a neighbor. One year l a t e r  John A. 

Milla,  a l s o  a graduate  of t h e  Bew York I n s t i t u t i o n  replaced 

Mias Bawes, and e i g h t  pupi l s  were then i n  at tendance a t  t h i a  

p r i v a t e  school. Within four  months, however, the  achool waa 
94 

closed f o r  the  l a c k  of funds, 

After  t h e  c los ing  of the  p r i v a t e  school  Ebenezer 

Cheseboro assumed t h e  l eader sh ip  of t h e  movement t o  incorpor- 

a t e  a s t a t e  school f o r  the  education of the deaf mutes of t h e  

s t a t e .  He c i rcu la ted  p e t i t i o n s  throughout Walworth County 

and aent  them t o  Assemblyman J, R, Baker who represented t h i s  

district, Baker presented the  p e t i t i o n s  t o  t h e  l e g i s l a t u r e  

in 1852, and through h i s  e f f o r t s  t h e  b i l l  incorpora t ing  t h e  
9 5  

achool f o r  t h e  deaf passed. 

Incorporated i n  t h e  spr ing  of 1852 as  t h e  Wiaconsin 

I n s t i t u t e  f o r  the  Education of t h e  Deaf and Dumb, the  school  

d r e w  i t a  pupila fram t h e  estimated s ix ty-n ine  deaf mutes of 
96 

t h e  s t a t e ,  Despite a comparatively a t o m y  ca ree r  i n  which 

the  t r u s t e e s  were charged with sec tar ian ism and u n j u s t  

940degard and Keith. S t a t e  Board of  Control of 
Wisoons in, 107. 

9 5 ~ l e v e n t h  Annual Report of the  T ~ u s t e e a  of the  Wiscon- 
s i n  I n s t i t u t e  f o r  t h e  Education o f  t h e  Deaf and Dumb f o r  t h e  

862 Wisconsin Publ ic  Documents, 1861-62, 1264, Rob- 
h i t o r y  of t h e  Wisconsin School f o r  t h e  Deaf. 4-5. 
Acoording t o  t h i s  account Cheseboro was ins t rumenta l  i n  c i r -  
c u l a t i n g  t h e  p e t i t i o n  throughout Walworth County and Assembly- 
man J, R. Baker who represented t h i s  d i s t r i c t  presented the  
p e t i t i o n  t o  t h e  Legis la ture ,  Baker's e f f o r t s  were l a r g e l y  re- 
aponaible f o r  the  passage of t h e  b i l l  incorpora t ing  t h e  school  
f o r  the  deaf. 

"seventh Census of the  United Statea-1850, Vole 1, LO 
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discharges of several superintendents, the institution 

rapidly expanded its enrollment of fourteen in 1852 to 
97 

one hundred and forty-four in 1870. Seemingly, the acts 

of 1858 and 1866, which made the pupils pay their own 

tuition if possible, had little effect upon the enrollment, 

although the trustees, like those of the school for the 

blind, deprecated the change in policy, 

Because Wisconsin to tally lacked teachers trained in 

the instruction 01 the deaf and dumb, the trustees had to 

obtain their staffs from eastern institutions. When the 

school was incorporated in 1852, the trustees obtained the 

assistance of H. w, Hubbard o f  the Ohio Institution for the 

Education oz the Deaf and Dub, but azter a short stay he 
98 

was replaced by Louie, K. Jenkins of the same institution. 

Within the next year another instructor was added to the 
99 

staff, and he too came fron the Ohio school. With the 

instruotional staff from the East, the eastern methods and 

standards were likewise adopted without change, 

Instruction for deaf mutes in America had started in 
- 

the second decade of the nineteenth-century in Hartford, 

97~ineteenth Annual Report of the Truetees of the 
Wisconsin Institute for the Education on the Dear and Dumb 
?or the fiscal year ending OCtr, 1870, Wisconsin Public 
Docuaents, 1869-70, 13. 

98 Seconcl Annual Report of the Trustees of the Wisconsin 
Institute for the Education of the Deaf and Dumb, Wisconsin 
Public Documents, 1853, 6, 

99~hird Annual Report of the Trustees and Officers of 
the Wiaconsin Institute for the Education of the Deaf and - 
Dumb for the year 1854, Wisconsin Public Docuaents, 1654-55. 
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Connecticut when the Reverend Thomas Gallandst opened his 

school in that city, Reverend Thomas Oallandet had obtained 

his knowledge of the instruction o f  the deaf and dumb from 

the European schools and while on a tour of France had managed 

to persuade a teacher in one of the French schools for the 

deaf and dumb to return with him to America. Institutions 

for the instruction of the dear and dumb spread rapidly 

throughout the rest of the United States as schools were 

established in New York in 1818, Pennsylvania in 1820, and 

Kentucky in 1822, By 1855 the Wisconsin Institute for the 

Education of the Deaf and D u b  was one of sixteen such schools 
100 

in the United States, Following the curriculum of the 

eastern institutions, the Hisconsin educators at first began 

a program which included drawing, natural philosophy, natural 

history, geometry, algebra, logic, and intellectual and 

aental philosophy, The trustees constantly endeavored to 

expand the facilities or their institution so it could 

approximate the standards of the eastern schools. To keep 

abreast of the newest methods, the teachers and principals 

of both the schools for the blind and the deaf and dumb 

visited the eastern institutions and attended the various 

profeesional conventions held annually in the East, 

The most pressing need of the early institution at 

Delevan was a shop building in which the male pupils could 

. be taught a trade. Hardly a year paseed without the trustees 

lo0~hird ~ n n u a l  Report.. .of the Wisconsin Institute for 
the Education of the Deaf and Dumb. 36-39. 



voicing t h i s  need f o r  the  shop which would p! event t h e  pupi l s  

from leaving  the  school "unf i t t ed  t o  obta in  an honorable 
101 

l i v i n g ,  and i n  danger of becoming p e s t s  t o  society.r1 BY 

1865 t h e  I n s t i t u t e  f o r  t h e  Education of t h e  Deaf and Dumb 

had a u i t a b l e  f a c i l i t i e s  f o r  the  teaching  of both shoe and 
102 

cabine t  making. W i t h  t h e  shops and t h e  academic depart-  

ments i n  operat ion,  the  t r u s t e e s  could repor t :  "Like t h e  

common achoola, we take t h e  chi ld  ignorant  and r e t u r n  him 

i n t e l l i g e n t ,  Like t h e  master workman we r e t u r n  him a s k i l l e d  

mechanic, We take him a consumer - we r e t u r n  him a produ- 
103 

cep It Thla ernphaaia on the  s tuden t ' s  being t r a ined  as a 

producing member of s o c i e t y  was regarded apparent ly  a s  t h e  

chief  reason f o r  t h e  ex l s t ence  of the  school* The teaching  

of the  t rade ,  beaidea con t r ibu t ing  t o  t h e  support  of the  in- 

s t i t u t i o n ,  insured t h a t  t h e  pupi l s  would ".,.be ao p r o f i c i e n t  

i n  some u s e f u l  occupation, o r  t rade ,  a s  t o  be able  t o  procure 
104 

a l ive l ihood without r e l i a n c e  on t h e  c h a r i t i e s  of o the r s  ," 

Compared with the  I n s t i t u t e  f o r  t h e  Education of t h e  

102~ourteenth Annual Report of t h e  Trustees  of t h e  Wia- 
consin I n s t i t u t e  f o r  t h e  Education of the Deaf and Dumb f o r  
t h e  year  1865. Wisconsin Publ ic  Documents - 1865. 453, 

1 0 3 ~ i f t e e n t h  Annual Report of t h e  Trustees  of t h e  Wis- 
consin I n s t i t u t e  f o r  the  Education of the  Deaf and Dwnb f o r  
t h e  year  1865-66, Wisconsin Publ ic  Documents, 1865-66, 321. 

104~eventeenth Annual Report of t h e  Trusteea of t h e  
Wiaconain I n s t i t u t e  f o r  the  Education of t h e  Deaf and Dumb 
f o r  the  year ending Oct. ,  1868, Wisconsin Publ ic  ~ocumen€a - 
1867-68. 5-6. 
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Blind, the Institute located at Deleaan ran a stormy course. 

Within four years after its founding in 1852 conflict was 

apparent between the board of trustees and the superinten- 

dent, L. H. Jenkins. It seemed that Jenkins had tried to 

have the location of the school changed from Delevan to 

Madison so that the school would be closer to the center of 

the state and thus better serve the whole population, 

Delevan, being only sixteen miles from the Illinois border, 

was virtually unknown to fully half of the residents of the 

state. Encouraged by influential citizens in Madison, 

Jenkins brought the matter to the attention of the Wisconsin 

legislature in 1856, and his request was referred to the 

Committee on State affairs. This committee, however, did n& 

concur with his views, and the trustees subsequently dis- 

charged him, The trustees were then charged with ill-will 
105 

and were accused of being motivated by *a spirit of revenge." 

A member of the board of trustees immediately took up 

the challenge and wrote to the press that Mr. Jenkins was 

lacking in n...judgrnent and temper in management and govern- 

ment of such an instituti0n.n The counter-charge added that 

through the machinations of Mr. Jenkins, Dr. Hunt, president 

of the board of trustees, was removed from his office. Not 

content with this, Jenkins, so the charge went, had attempted 

to have the Governor remove the other trustees from the 

board. Because this effort to remove the Institute from 

Delevan was entirely without the support of the board of 

lo5Idadison State Journal, Feb. 18, 1856. 



t r u s t e e s ,  they f e l t  t h a t  h i s  d ismissa l  was e n t i r e l y  j u s t i -  

f i e d .  With the a i d  of the l e g i s l a t u r e ,  the t r u s t e e s  remain- 
l o 6  

ed i n  cont ro l  of the i n s t i t u t i o n .  

L i t t l e  more than another  decade had passed before another  

and more s e r i o u s  c o n f l i c t  a rose  within the i n s t i t u t i o n .    gain 

the  immediate cause of f r i c t i o n  was the removal of a super- 

intendent  f ron  o f f i ce .  Governor Lucius F a i r c h i l d  was in- 

foraed i n  the summer and f a l l  of 1868 t h a t  a l l  was n o t  harmon- 

ious a t  the  I n s t i t u t e .  The complaint was t h a t  the board of 

t r u s t e e s  was a closed c l ique ,  held together  by both r e l i g i o u s  

and family t i e s .  w i t h o u t  impeaching t h e  charac ter  of a 

s i n g l e  gentleman on the  Board of Trustees ,  I w i l l  a l lude  t o  

the  personal r e l a t i o n  of severa l  of the Trustees.  The Hone 

W. C. Allen and A. H. Barnes a r e  brothers-in-law.. . ~ l f r e d  

Thomaa is t r e a s u r e r ,  and t h e  son-in-law of Barnsseeand is 
107 

a l s o  the  son of Palmer Thomas another of the Trus teesen  

Since the  board met i n  f u l l  very seldom t h i s  small group 

could cont ro l  the  a f f a i r s  of the i n s t i t u t i o n  t o  s u i t  t h e i r  

own t a s t e s *  S t i l l  another  a c t i v e  p o l i t i c i a n  from Walworth 

county warned Governor F a i r c h i l d  t h a t  the  B..,Board is 

s e c t a r i a n  being mostly congrega t iona l i s t s ,  and they appear 
, 

t o  use t h e i r  inf luence f o r  s e c t a r i a n  purposes,n Construct- 

- i ve ly ,  t h i s  informant suggested t h a t  the boards of the  

lo6hfadison S t a t e  Journal ,  Feb. 23, 1856. A Walworth 
county newspaper f o r  the per iod,  the  Whitewater Gazette 
makes no mention of t h e  a f f a i r .  

l0?wYnan Spooner t o  Governor Lucius Fa i rch i ld ,  June 24, 
1868, Lucius Fa i rch i ld  Papers, Wisconsin H i s t o r i c a l  Society.  



various Nbenevolent institutionsm be selected from all 

parts of the state so that the institutions would not serve 
lo8 

merely local interests. 

The members of the board of trustees at Delevan were 

personal friends of Governor Fairchild, in addition to being 

among his close political supporters. Thus,. upon receiving 

the first complaint about the internal affairs of the 

lnetitute for the Education of the Deaf and Dub, Governor 

Fairchild wrote immediately to one of his friends on the 

Board, informing him that for more than a year he had been 

frequently approached by residents of Walworth County and 

other places, complaining about the unsatisfactory conditions 

at the Institute, The principal charges against the manage- 

ment were that n,..everybody in and about this institution 

must belong to a certain church, in trade, in employment, in 

sympathy and in association, tl Fairchild, while assuring 

allen that he could not believe the board nbigotedfl in its 

actions, asked if any such grounds existed, &nd i~ SO,  how a 
109 

cure could be effected, In his reply Allen suggested that 

the Governor make no commitments until they could talk the 
110 

matter over. Apparently the talk did not settle the 

108 N. M. Littlejohn to Governor Lucius Fairchild, 
Aug. 4, 1868, Fairchild Papers, 

109~overnor Luc ius Fairchild to Will iam C. Allen, 
June 25, 1868. Fairchild Papers, Letterbook 1867-69. 



troubles because a former president of the board later 

warned the Governor that the ndifficulties are taking a 
Ill 

ma1 ignant turn ." 
The difficulties persisted well over a year, the mem- 

bers o~ the board of trustees and Governor   air child being 

in frequent communication. When the Governor refused to 

take official action about the dismissal of Superintendent 

Milligan, pressure was exerted on hia by residents of 

Milwaukee who insisted that the nwhole trouble arises from 
112 

church mutters," In addition to this outside pressure, 

some of the townspeople of Delevan urged Fairchild to come 

t o  Delevan and make a personal investigation 01 the matter, 

feeling assured that such an investigation would clear the 
113 

superintendent of every charge levied against him, The 

Governor, while sympathizing with the unfortuntste turn of 

events for Dr. Milligan, felt that he could not interfere 

with the actions of the board of trustees. The board, he 

said, neeehave complete power to manage it as they desire... 

ernploy whomsoever they chose and discharge at pleasureen 

Fairchild insisted that a governor could not interfere with 

the internal affairs of the various institutions because he 
- 

could not have H..,sufficient knowledge of their affairs to 

311He Hunt to Governor Lucius b'airchild, July 7, 1868. 
Fairchild Papers. 

l l e ~ ~ ~ e r n ~ r  Lucius Fairchild to William 12. Allen, 
July 26, 1868. Fairchild Papers, Let terbook, 1867-69, 

L. von Suessmilch to Governor Lucius Fairchild, 
July z4, 1868, Fairchild papers. 



enable him to act intelligent1y.n His principal responsi- 

bility as chief executive or the state was to see thut the 
114 

state institutions should be well and economically managedon 

By a vote of eight to one the board forced and accepted 
115 

the resignation 01 Superintendent Milligan on July 28, 1868. 

While the furore was at its height the press of the town of 

Delevan and the surrounding communities said virtually nothing 

about the whole affair. Two days  after the resignation of 

Pilligan was accepted by the board, the Delevan Republican 

made its only coament on the issues involved and left no hint 

of the internal strife within the institution, nwe learn 

that Dr, H. W. Billigan has tendered his resignation to the 

Board 01 Trustees OA the Wisconsin Institute for the Education 

of the DeaI and Dumb, as its principal and steward, and the 

same hue been accepted by the Board. We also understand that 

the Doctor has been considering this question 01 resignation 

for some time with a view of engaging in the practice of 
116 

medicine. n 

The president or Beloit College, A, L. Chapin, commended 

Fairchild for not interfering with the actions 01 the board. 

Chagin reviewed the whole affair for Fairchild and assured 

the Governor that they had taken the only possible course 

114~overnor Lucius Fairchild to H. W, Nilligan, July 2 7 ,  
1868, Fairchild Papers, Letterbook 1867-69. 

115~ill iam C, Allen to Governor Lucius i'airchild, 
July 29, 1868, Fairchild Papers. 

116~alevan Re ublican, July 30, 1868. The Elkhorn 
-€Ti--- Independent for e perlod makes no mention of the affair, 



of a c t i o n  i n  n o t  allowing Hbusybodiesn to  meddle i n  the 

a f f a i r s  of the I n s t i t u t e *  When Mil l igan had been appointed 

the f a c t  t h a t  he was an Episcopalian had no t  prevented the  

Congregat ional i s t s  on the  board from vot ing f o r  him,   he 

board, he s a i d ,  had come to  the  conclusion only r e l u c t a n t l y  

t h a t  Mil l igan lacked fi, . ,some of the  q u a l i t i e s  e s s e n t i a l  f o r  

an executive o f f i c e r e n  To replace  Mil l igan,  Pres ident  Chapin 

s t a t e d  t h a t  the board must f i n d  a n , ,  ,man of in te l l igence ,  

broad i n  h i s  views, high i n  h i s  aims, with r e a l  executive 

a b i l i t y  and a h e a r t  moved by benevolent regard f o r  the  un- 
117 

fo r tuna te  c l a s s  of youth under h i s  charge.n 

When the  time came f o r  the  appointment of a board of 

t r u s t e e s  i n  1869, the  members o f  t h e  old board feared t h a t  

t h e  Delevan group would l o s e  con t ro l  of the i n s t i t u t i o n .  

One member suggested t h a t  both W. C. Allen and Isham be 

r e t a i n e d  and Harr ington@ho had voted f o r  the  r e t e n t i o n  of 
118 

M i l l i g m )  be eliminated. Another member of the community 

made the same recommendations and asked t o  be informed i f  

t h e  governor were going t o  make any changes. To q u i e t  the 

oppos i t ion  Barnes suggested t h a t  Judge Graves of  t h e  

Assembly and William P i t t  Lynde of the Senate might be 
119 

s u i t a b l e  t r u s t e e s .  La te r  he re-emphasized h i s  po in t  

117 
A. L. Chapin t o  Governor Lucius Fa i rch i ld ,  July 30, 

1868, f a i r c h i l d  Papers. 

'18c. H, Stur tevan t  t o  Governor Lucius Fa i rch i ld ,  
Jan,  4,  1869, Fa i rch i ld  Papero. 

119 
A. H. Barnes t o  Governor Lucius F a i r c h i l d ,  Feb. 18, 

1869. Fa i rch i ld  Papere, 



t h a t  t o  leave  Isham and Allen off  t h e  board would be 

uunkindw and urged t h a t  i f  two new members were t o  be ap- 

pointed,  t h a t  they should l i v e  a t  some d i s t ance  from the  

I n s t i t u t e ,  P u t t i n g  new men from the  community on the 
120 

board would only nprolong and embit ter  the  f i g h t .  

The dismissal  of Mi l l igan  was n o t  without i t s  l o c a l  

p o l i t i c a l  e f f e c t s  too,  F a i r c h i l d  had asked ~ l l e n  before 

the e l e c t i o n  of 1869 i f  t h e r e  was oppos i t ion  within t h e  

Republican pa r ty  because of h i s  r e f u s a l  t o  a c t  o f f i c i a l l y  on 
121 

the  discharge of Mill igan. Allen had reassured F a i r c h i l d  

t h a t  n , . , t h i s  blow..,is confined t o  such men a s  Harrington 

who never was a Republican and he is doing q u i t e  on the  
122 

s l y  f o r  p o l i t i c a l  e f f e c t . "  F a i r c h i l d *  s f e a r s ,  neverthe- 

l e e s ,  were confirmed when he was informed t h a t  n , . O ~ O  a r e  

behind here f i f t y - t h r e e  votes  on Governor p a r t l y  on account 
123 

of the  institution.^ 

A l e g i s l a t i v e  coamittee,  cons i s t ing  of Senator Lynde, 

Assemblymen Graves, and Kellarn, was appointed i n  1870 t o  

i n v e s t i g a t e  the a f f a i r s  of  the  I n s t i t u t e  f o r  the  Education 

of the Deaf and Dumb. Two of the  th ree  metnbers of t h i s  

committee, it w i l l  be noted, were men mentioned by A, H ,  Barnes 

120 
A. H. Barnes t o  Governor Lucfus Fa i rch i ld ,  Feb, 28, 

1869. F a i r c h i l d  Papers, 

l 2 l ~ o v e r n o r  Lucius Fa i rch i ld  t o  William C. Allen, Sept.  20, 
1869,  airc child Papers,  Letterbook 1869-70. 

122William C. Allen t o  Governor Lucius Fa i rch i ld ,  Sept.21, 
1869. F a i r c h i l d  Papers,  

lZ3k ie  H a  Barnes t o  Governor Lucius F a i r c h i l d ,  Nov. 9, 1869. 
Fa i rch i ld  ,Papers. 
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as acceptable candidates for the board, and were thus per- 

haps n s a r  en to both the administration and the old board of 

trustees, The remaining member of the committee, a resident 

01 Delevan, was known to be critical of the management of 

the institution, Not entirely whitewashing the management 

of the institute, the committee did recommend some changes 

be made on the board because the institute had had a virtually 

complete staff of Congregationalists and Presbyterians, The 

investigation also showed that this board and those of other 

institutions should be under some check by a central or 
124 

state supervisory board, This recommendation followed 

the earlier suggestion of Governor Fairchild in his message 

of 1870 when he had suggested for the first time the 

necessity of a centralized agency which would have direct 

control over and responsibility for the institutions for 
125 

dependent persons. The Governor was well aware of his 

limited knowledge of the internal affairs of the various 

state institutions, and this, added to his political em- 

barrassment, influenced perhaps his suggest ion that 

Biscorlsin follow the lead of the eastern states in adopting 

a Board of Charities and Reform. 

The movement for the care of the insane and fnentally 

incompetent, like those for the education of the blind and 

lZ4ladison State Journal, March 11, 1870. Assembly 
Journal - 1870, 768-74, 

125 
A: 

1 ivered 6 
nnual Message of Governor Lucius Fairchild de- 
efore the senate and Aseembl~, Jan. 13. 1870. 

wfsconb-in Public Documents - 1869, 18, Earlier thila had 
been recommended by Senator William Pitt by a bill in 1869. 
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deaf and dumb, o r ig ina ted  with the r e s o l u t i o n  of 1843. 

Af te r  the  f a i l u r e  of t h i s  r e s o l u t i o n  t o  gain the  des i red  

a i d  from the Federal Government, l i t t l e  was heard on the  

p r o j e c t  u n t i l  1854, Then, on January 1 1 t h  or  t h a t  year  

Governor William A. Barstow informed the  l e g i s l a t u r e  in  

h i e  annual message t h a t  the  ",,,number i n  our s t a t e  s u f f e r i n g  

from the  e f f e c t s  o r  the  t e r r i b l e  malady or insan i ty ,  is, 

i n  my judgment, s u f f i c i e n t  t o  demand t h a t  something be done 

f o r  t h e i r  r e l i e f .  This d i sease  r equ i res  a treatment p e c u l i a r  

t o  i t s e l f ;  a treatment the a f f l i c a t e d  can rece ive  only i n  
126 

i n s t i t u t i o n s  e s t ab l i shed  f o r  t h e i r  care." 

The l e g i s l a t u r e  heeded t h e  governor 's  appeal by pass ing  
127 

HAn ~ c t  t o  provide a S t a t e  Lunat ic  Asy1um.n This  a c t  

provided t h a t  the governor should appoint  a board of t h r e e  

commissioners, who were empowered t o  s e l e c t  the s i t e  f o r  

the  asylum but were n o t  allowed t o  spend more than f i f t e e n  

hundred d o l l u r s  f o r  a t r a c t  of land of n o t  l e s s  than one 

hundred nor more than two hundred acres .  The commissioners 

were a l s o  allowed t o  bui ld  s u i t a b l e  bui ld ings ,  but here  too 

l i m i t a t i o n s  were placed upon them, The a c t  s t i p u l a t e d  t h a t  

t h e  bu i ld ings  constructed f o r  the Insane Hospital  were t o  

be cons t ruc ted  in  accordance with the  p lan  of the Worcester, 

Massachusetts Hospital  f o r  the  Insane, and t h e  coamissioners 

were allowed t o  make only such minor changes as they thought 

l Z 6 ~ n n u a l  Message of Governor will iam A. Barston de l iv -  
ered before the sena te  and Assembly, Jan. 11, 1854. Wisconsin 
kubl i c  Documents - 1853. 8 9 . 
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necessary which  would n o t  ma te r i a l ly  change the s a i d  
128 

plan, o r  increase the e o s t  of the  bui1ding.w When one 

of  the commissioners v i s i t e d  the Worcester Hospi tal ,  he was 

assured t h a t  the p l a n t  was rap id ly  becoming outdated. For 

the  purpose oi' gaining add i t iona l  information Superinten- 

dent  George R e  HcL~ne v i s i t e d  near ly  every h o s p i t a l  of no te  

i n  the  e a s t e r n  s t a t e s .  F ina l ly ,  p lans  were adopted according 

t o  s p e c i r i c a t i o n s  e s t ab l i shed  by D r .  Thomas S. Kirkbride 

of the Pennsylvania Hospi tal  f o r  the Insane. The plan c a l l e d  

f o r  a cons t ruc t ion  c o s t  or $150,000, and when completed i t  

would accommodate a maximum o f  t h ree  hundred pa t i en t s .  The 

commissioners and the superintendent  of the  h o s p i t a l  thought 

t h i s  change i n  plans j u s t i f i e d  s ince  according t o  t h e i r  es- 

t imates  t h e r e  were a l ready over one hundred insane persons 
129 

i n  the s t a t e .  

misconsin p o l i t i c s ,  l i k e  those ox the nu t ion ,  were i n  

a per iod of f l u x  in  the  middle eighteenof i f t i e s .  P o l i t i c a l  

groups i n  opposi t ion t o  t he  Democracy in  Wisconsin c a s t  

about anxiously t o  f ind  any b i t  oi' evidence thu t  could be 

used to  d i s c r e d i t  the p m t y  01 Je f fe r son  and Jackson, and 

t h e  con t rac t s  l e t  by the adminis t ra t ion  01 Democratic 

Governor Barstow provided one or these inc idents .  In  

January of 1855 rumors were c i r cu la ted  t h a t  something was 

wrong w i t h  the c o n t r a c t s  f o r  the cons t ruc t ion  01' the insane 

128ibid -* $ s e c t i o n  4. 



asylum. The rumors whispered t h a t  the c o s t  of the s tone  

work was nenormously highn and t h a t  " the re  was foul  p lay  
130 

i n  awarding the  con t rac t ,  n Throughout the l e g i s l a t i v e  

sess ion  of 1855 the  con t rac t  f o r  t h e  cons t ruc t ion  of t h e  

bu i ld ings  was under almost incessant  f i r e ,  F ina l ly ,  i n  the  

l a s t  week of March, 1855 the  b i l l  r epea l ing  the a c t  of 1854 

was passed, but Governor Barstow immediately vetoed the 

b i l l ,  Administration opponents argued t h a t  the repeal  b i l l  

was j u s t i f i e d  on the grounds t h a t  the  asylum was no t  needed 

because the re  were l e s s  than one hundred and twenty-five 

insane persons i n  the s t a t e ,  They a l s o  i n s i s t e d  t h a t  the  

b i l l  of 1854 had been passed too h a s t i l y  and without due 

considerat ion.  The Senate followed the  lead  of the Assembly 

and overrode the  Governor's veto, and, in  addi t ion ,  repu- 

d ia t ed  the commissioners' con t rac t  with Andrew Proudf it, who 
131 

had been contracted t o  bui ld the  i n s t i t u t i o n ,  Faced 

with an impossible s i t u a t i o n ,  Governor Barstow signed the  
132 

repea l ing  a c t  on Parch 30, 1855. 

In h i s  annual message of 1856 Governor Barstow censored 

the l e g i s l a t u r e  f o r  d is regarding  t h e  necess i ty  f o r  an in- 

s t i t u t i o n  f o r  the insane, He claimed t h a t  by 1855 the re  were 

two hundred and f o r t y  insane persons i n  the  s t a t e .  Although 

- t he  p lans  had been approved by many Reminerat and q u a l i f i e d  

1301(adison S t a t e  Journal.  Jan, 18, 1855, 
131 

Madison S t a t e  Journal ,  March 27, 29 and 30, 1855; see  
Senate  Journal ,  1855, 685-89, f o r  Barstowl s veto message. 
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menn, he charged t h a t  t h e  majori ty  of the  Legis la ture  i n  . 
133 

1855 were motivated s o l e l y  by a  npartizan s p i r i t .  * In  

1856 t h e  adminis t ra t ion  introduced another  aeasure f o r  t h e  

e r e c t i o n  of an Insane Asylua. The oppos i t ion  press  h e a r t i l y  

approved t h e  measure but  demanded t h a t  the con t rac t  be re -  

moved outs ide  the  " c i r c l e  of p a r t i z a n  favor i t i sm,  beyond 
134 

the reach of p o l i t i c a l  adventurers.  * Despite the combined 

e f f o r t s  of the  adminis t ra t ion  and the  Wisconsin S t a t e  Medical 

Society,  an a c t  approving the  cons t ruc t ion  of the Ineane 
135 

Asylum was n o t  passed u n t i l  1857. 

The a c t  of 1857 provided f o r  a  board of three  c o w  

missioners  t o  be appointed by the governor, one of whom was 

t o  a c t  a s  the  bu i ld ing  commissioner. I f  s t i l l  acceptable ,  

the  s i t e  se lec ted  by the commissioners under the  a c t  of 

1854 was t o  be used, and the c o s t  of the  i n s t i t u t i o n  was 

t o  be l imi ted  t o  $100,000. Once again, the  experience of 

the o lde r  s t a t e s  was t o  be u t i l i z e d ,  one of the  commissioners 

being authorized t o  v i s i t  the Michigan S t a t e  Asylum a t  

Kalamazoo, the  Utica Asylum of New York, and t h e  North Hampton 

Asylum of Massachusetts. To c a r r y  ou t  the provis ions  of the  

a c t  $35,000 o u t  of t h e  s t a t e  general  fund was immediately 
136 

appropriated.  

133~nnual Message of William A. Baratow Governor of the  
S t a t e  of Wisconsin addressed t o  the  Assembly and Senate 
Jan. 11, 1856. Wisconsin Publ ic  Documents, 1855. 11-13. 

134~adison S t a t e  Journal .  Jan. 30, 

13511adison S t a t e  Journal ,  Feb. 5, 1856. 
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Afte r  some ins i s t ence  on the  p a r t  of the  Madison 

community, the l o c a t i o n  of the Hospi tal  f o r  the  Insane 
137 

was approved near Madison, With the  p re l iminar i e s  of 

bui ld ing  disposed of ,  the p r i n c i p a l  remaining task  of the  

l e g i s l a t u r e  was to  provide f o r  the  commitment of the  p a t i e n t s  

and the  management of the  i n s t i t u t i o n ,  An a c t  was passed i n  

1859 which out l ined the procedures f o r  the  Hospital  f o r  the  
138 

Insane and es tab l i shed  i t s  s t a f f  of o f f i c e r s .  The gover- 

nor ,  with the consent of the  Senate,  was authorized t o  

appoint a board of t r u s t e e s ,  cons i s t ing  of seven members, 

th ree  of whom had to  be r e s i d e n t s  of Dane County. Following 

the  decent ra l ized  adminis t ra t ion  a l ready es tabl i shed  i n  the 

cases  of o the r  s t a t e  i n s t i t u t i o n s ,  the t r u s t e e s  were allowed 

t o  cont ro l  the adminis t ra t ive  d e t a i l s  f o r  t h i s  hosp i t a l .  

They were, f o r  example, authorized t o  appoint a  superinten-  

dent who was a  ". , . s k i l f u l  physician of acknowledged a b i l  i t y  

and experience i n  the  treatment of the  i n s a n e e n  Like the  

schools  f o r  the t r a i n i n g  of deaf mutes and the  b l ind ,  the 

h o s p i t a l  was t o  be f r e e  t o  a l l  r e s i d e n t s  of the  s t a t e  of 

Risconsin, while t h e  i n s t i t u t i o n  was t o  provide f o r  a l l  the  

insane 01 the  s t a t e ,  the  indigent  insane were given preference,  

and when the  finances of the s t a t e  demanded i t ,  the more r e -  

cen t  cases  of insan i ty  were t o  be given p r i o r i t y  over those 

Madison s t a t e  Journal ,  March 2, 1857. Madison in- 
t e r e s t s  were represented by Senator  Hiram H ,  G i l e s  l a t e r  
P r e s i a e n t  of t h s  Board of Trus tees  of the Wisconsin S t a t e  
Hospi tal  f o r  the Insane, and a l s o  member and Pres ident  of the  
Wisconsin Board of C h a r i t i e s  and Reform, 

138. General Laws of l i sconu in ,  1859, Chap, 218, 



of long  s tanding ,  I n  a d d i t i o n ,  t he  Hosp i t a l  could n o t  

accep t  f o r  admission any i d i o t ,  def ined  as  any "person 

i d i o t i c  from b i r t h ,  

This  a c t  s e t t i n g  t h e  p a t t e r n  f o r  t h e  c a r e  of t h e  insane 

i n  Wisconsin f o r  the n e x t  t h r e e  decades,  was l a r g e l y  copied 

from precedents  of the  e a s t e r n  s t a t e s .  The b u i l d i n g s  of 

t h e  Wisconsin Hosp i t a l  f o r  t h e  Insane were requi red  t o  be 

sigtilar t o  t hose  of t he  New York i n s t i t u t i o n ,  The adminis- 

t r a t i v e  system was similar as the  Wisconsin law l i k e  those  

of t h e  o t h e r  s t a t e s  c a l l e d  f o r  a d e c e n t r a l i z e d  board of 

t r u s t e e s  t o  manage the a f f a i r s  of t h e  Hosp i t a l ,  Then too ,  

t h e  emphasis upon the  p r e f e r e n t i a l  t rea tment  of the  "curab le  

insanew r e f l e c t e d  c l e a r l y  t he  i n f luence  of e a s t e r n  thought 

and i n s t i t u t i o n a l  methods, 

When the  a d a i n i s t r a t o r s  of t he  Wisconsin Hospi ta l  f o r  

t h e  Insane d i scovered  t h a t  f a c i l i t i e s  were l a c k i n g  t o  c a r e  

f o r  a l l  t he  insane,  t he  emphasis was then  placed on t h e  

f lcurable insane,"  Once it bas e s t a b l i s h e d  t h a t  t h e  i n d i v i -  

dua l  could not be helped by the  known t r ea tmen t s  f o r  i n e a n i t y ,  
139 

t h e  p a t i e n t  was r e tu rned  t o  the  county of l e g a l  r e s idence ,  

There was a c t u a l l y  l i t t l e  t h k t  t he  a d m i n i s t r a t o r s  could do 

about  t h i s  p o l i c y  because the  f a c i l i t i e s  were so  l i m i t e d  and 

t h e  funds  a v a i l a b l e  were no t  inexhaus t i b l e ,  A 1  though t h e  

Hosp i t a l  was expanded a t  va r ious  i n t e r v a l s ,  i t  was almost  

139~nnual  Report  of t h e  Board of T r u s t e e s  of t h e  
Wisconsin S t a t e  Hosp i t a l  f o r  t h e  - - -  Insane,  - f o r  t he  yea r  1861. 
WiWons i n  pub1 i c  Documents 1860-61. 1. 



immediately f i l l e d  t o  capac i ty ,  and many insane  persons  

were s t i l l  forced  t o  remain ou t s ide  of  t h i s  s t a t e  i n s t i t u -  

t i o n .  

The t r u s t e e s  of t he  Wiscorlsin Hospi ta l  f o r  t h e  Insane 

secured t h e  s e r v i c e s  0%' D r .  J. Edwards Lee, an a s s i s t a n t  

phys i c i an  of t h e  Pennsylvania Hosp i t a l  f o r  t he  Insane, t o  
140 

s u p e r v i s e  the  f i t t i n g  of t he  Hosp i t a l ,  A f t e r  t he  b u i l d i n g  

was f i n i s h e d  and p a t i e n t s  admit ted t h e  t r u s t e e s  appointed 

a s  Medical Super in tendent  D r .  John P. Clement, who had been 
141 

a phys i c i an  a t  the  B r a t t l e b o r o  Asylum of  Vermont. I n  

t h e  same yea r ,  1860, t h e  a d m i n i s t r a t i v e  system of t h e  

Hoopi ta l  was modified by an a c t  expanding the  board of  

t r u s t e e s  from seven t o  f i f t e e n  members, f i v e  o f  whom were 

r equ i r ed  t o  be r e s i d e n t s  of Dane County where the  Hosp i t a l  

was l o c a t e d .  This a c t  a l s o  c l a r i f  ied t he  c r i t e r i a  by which 

a p a t i e n t  could remain i n  t h e  Hosp i t a l .  "No person s h a l l  

be r e t a i n e d  i n  ths . . .hosp i ta l  a f t e r ,  by f a i r  t r i a l ,  i t  

s h a l l  have become reasonably  c e r t a i n  t h a t  such person is 

r e t a i n e d  t o  t h e  exc lus ion  of o t h e r s  whose c a s e s  a r e  of a  

more hopeful  natureon In a d d i t i o n  t o  o t h e r  minor changes, 

t h e  a c t  s t i p u l a t e d  t h a t  abuse,  n e g l e c t  o r  ill t reatment  were 

grounds f o r  expuls ion  from o l f i c e  on t h e  s t a f f  and were 
142  

punishable  as a penal  o f fense .  

14*i\nnual Report  o f  the  ~rusteas of t h e  Wisconsin 
H o s p i t d  f o r  t h e  Insane f o r  t h e  yea r ,  1859. Wisconsin Pub l i0  
Documents. 1859. 5, 

141 
Annual Report  of the  T rus t ee s  of the  Wisconsin Hospi- 

t a l  f o r  t he  I n 8 a . e  f o r  the  y e a r  1860. wiscons in  Publ ic  
DfXUmeIIts 1860. 6. 
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Problems of adminis t ra t ion  were many f o r  the o f f i c i a l s  

of the  Wisconsin S t a t e  Hospi tal  f o r  the Insane. Lack of 

adequate f a c i l i t i e s  and funds,  i n  add i t ion  t o  the poor 

h e a l t h  of the inmatea on admission, remained the most p ress ing  

throughout t h i s  period. ~ l t h o u g h  the bu i ld ings  were enlarged 
1 4 3  

i n  1861 t o  meet the needs of an expanding population, 

the  governor asked f o r  add i t iona l  funds f o r  another expansion 
144 

i n  1866, Ci t ing  the l a t e s t  census s t a t i s t i c s ,  Governor 

Fa i rch i ld  estimated t h a t  t h e r e  were 691 insane persons i n  

the  s t a t e  i n  1866, while something l e s s  than two hundred 

could b e  accommodated i n  t h e  Hospi ta l ,  The remaining f i v e  

hundred, he noted, were cared f o r  in  the  j a i l s  and poor- 

houses, or  i n  homes of r e l a t i v e s  and were thus deprived of 

t h e  proper medical care .  The t r u s t e e s  of the  Hospi tal  f o r  

the  Insane pointed out  t h b t  be fc re  the expansion of the 

Hospi tal  i n  1866, i t  was t r e a t i n g  but  th i r ty - f  ive  per  cent  
145 

of t h e  insane of the s t a t e .  That these  r e p o r t s  did not 

remain unnoticed is evidenced by the i n i t i a t i o n  i n  1865 

of a l e g i s l a t i v e  d i scuss ion  which culminated f i v e  yea r s  

l a t e r  i n  the  bu i ld ing  or the  second hosp i t a l  f o r  the  t r e a t -  

ment of insane persons i n  Wisconsin. Because the  remarks 
- of the sena to r s  i n  1865 were very tenuous, any p o s i t i v e  

a c t i o n  was thus precluded. One senator  merely suggested 

143 General Laws of Wisconsin, 1861, Chap. 217. 

144Annual lessago of Governor Lucius Fa i rch i ld  de l ive red  
t o  the Senate  and Assembly, Jan.11, a s c o n s i n  Publ ic  
Documents, 1865, xxfv.  

145Annual ~ e p o r t  of the Trustees  of the  Wisconsin Hospi- 
t a l  f o r  the  Insane f o r  the year ending Sept. 30, 1865. 
Wisconsin publ ic  Documents, 1865. 211. 
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t h a t  some very rad ica l  change was necessary i n  the manage- 

ment or  the ca re  o f  t he  insane. In  the same i n d e f i n i t e  v e i n ,  

another senator  was n o t  c e r t a i n  vvhether the  ex i s t ing  h o s p i t a l  

should be  enlarged o r  simply u t i l i z e d  f o r  the care  or  the 

hopelessly insane, while a  movement f o r  the e r e c t i o n  of a  
146 

h o s p i t a l  f o r  the curable  insane should be i n i t i a t e d .  

These remarks, while seemingly unimportant, r e f l e c t  the  need 

of an agency wnich could d i r e c t  and suggest l e g i s l a t i o n  for 

the  l e g i s l a t o r s  who d i d  n o t  have the  r e q u i s i t e  knowledge t o  

i n i t i a t e  i t  themselves. 

Unfortunately,  the  l a c k  01 an agency which could suggest  

l e g i s l a t i o n  was not  the  only d i i f i c u l t y  encountered by those 

concerned with the problem. From the o u t s e t  accura te  , 

s t a t i s t i c s  were lacking  i n  Wisconsin, without which the  ad- 

m i n i s t r a t o r s  could not  est imate the  required f a c i l i t i e s .  

Replying t o  an inqui ry  of Governor F a i r c h i l d  i n  1867, 

D r .  a. H. Van Nostrand, Superintendent of t h e  Hospi ta l ,  

s t a t e d  t h a t  Massachusetts was the  only s t a t e  t h a t  had never 

had an accura te  census ox i t s  insane and i d i o t i c  persons, 

Using the  r a t i o  based on the  Massachusetts commission~s work, 

Van Nostrand s a i d  t h a t  Nisconsin could well  have 2,128 insane. 

Since insane persons in  t h e  o lder  s t a t e s  d id  not  usual ly  

migrate t o  the west, Van Nostrand estimated t h a t  Riaconsin 

had only ha l f  the number of Massachusetts. Whale admit t ing  

t h a t  it was a debatable  ques t ion  whether a l l  the insane should 

be  cared f o r  i n  s t a t e  h o s p i t a l s  or  asylums, h i s  opinion was 

146 
Madison S t a t e  Journal,  March 29, 1865. 



t h a t  n.,4 very few insane persons ought t o  be a t  l a r g e ,  very 

few a r e  p e r f e c t l y  safe.. .onftting a l l  human cons idera t ion  

and a d m i t  t h a t  we must provide f o r  the  curable and t h e  

dangerous who w i l l  amount t o  a t  l e a s t  50% of a l l  we ahould 

have 532 who by every considerat ion of duty should be pro- 
147 

vided f o r  a t  once." Meanwhile t h e  l e g i s l a t u r e  had made 

appropr ia t ions  t o  complete new wings on the  main bui ld ings  

of the  Hosp i t a l  f o r  t h e  Insane s o  t h a t  t h r e e  hundred and 

f i f t y  p a t i e n t s  could be accommodated but  t h i s  quota was com- 
148 

p l e t e l y  f i l l e d  by 1868, 

The a t rugg le  t o  provide treatment f o r  t h e  insane was 

seemingly unending became of the  rapid  increase  of popula- 

t i o n  i n  Wisconsin, In  h i s  message of January 14, 1869 

Governor Fa i rch i ld  made a  s p e c i f i c  recommendation t h a t  

another  h o s p i t a l  f o r  t h e  insane be s t a r t e d  i n  1870, "Not 

l e a s n ,  t h e  Governor s t a t e d ,  "than f o u r  hundred insane persona 

s t i l l  remain without proper ca re  and t reatment ,  They a r e  In 

our j a i l s ,  poorhouses, and p r i v a t e  dwell ings* Every a e n t i -  

ment o f  humanity d i c t a t e s  t h a t  t h e r e  should be anotker hospi- 
149 

t a l  e rec ted  f o r  t h e i r  accommodationF Quickly a  b i l l  was 

introduced i n  t h e  l e g i s l a t u r e  of 1869 which provided f o r  an 

a d d i t i o n a l  h o s p i t a l  f o r  the insane. Led by Assemblyman 

147~4 H. van Boatrand t o  Governor Lucius Fai rchi ld ,  
Dec, 16, 1867. Fa i rchi ld  Papers. 

1 4 8 ~ u a l  Report of t h e  Trusteea of the  S t a t e  H o s p i t a l  
f o r  t h e  Insane f o r  the ar ending Sept. 30, 1868, Wiscon- 
s i n  Publ ic  Documents 1 - 68. 5-60 

1 4 9 ~ a l  Mesaage of Governor Luciua Fai r  c h i l d  de l ivered  
t o  t h e  Senate and Assembly, Jan, 14, 1869. Wisconsin Publio 
Documents, 1867-68, 11. 
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De W ,  Naxon of Oshkosh, who urged that the institution was 

imperatively needed, the Assembly, despite unfavorable 
150 

committee action, sent the bill to the Senate. However, 

the first attempt for an additional hospital for the insane 

came to an end when the Assembly refused to consent to the 

senate plan of selection of the commissioners who were to 
151 

locate the site of the proposed structure. 

Following this failure, the board of trustees of the 

Wisconsin Hospital for the Insane again urged the erection 

of the much needed hospital, which Governor Fairchild again 
152 

recommended. Finally, a bill was passed in 1870 which 
153 

provided for this second hospital. The difficulty over 

the selection of the commissioners was avoided by allowing 

the governor to appoint one commissioner from each of the 

@isconsin congressional districts to act with the medical 

superintendent of the Wisconsin Hospital for the Insane in 

locating the site. $125,000 was appropriated 

expenses of the building of the institution, 

ment originating in 1865 came to a successful 

later. 

Lack of adequate facilities for the care 

to defray the 

Thus, the move- 

close five years 

of the insane 

150~adison State Journal, Feb. 17, 1869. 

15111adison State Journal, March 10, 1869. 

152Annual Report of the Trustees of the State Hospital for 
the Insane of the State of Wisconsin for the fiscal year ending 
Sept. 30, 1869. Wisconsin Puhlic Documents, 1869. 49; Annual 
Measage of Governor Lucius Fairchild delivered to the s e s  
and Assembly, Jan, 13,.1,870, Wisconsin Public Documents, 1869, 

'153 
General Laws of Wisconsin, 1870. Chap. 39. 
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was n o t  the  only complaint of the  o f f i c i a l s  of the  s t a t e  

because equal ly se r ious  was the  deplorable  condi t ion i n  

which many of the  insane were received a t  the Hospi ta l ,  

The e a r l y  p a t i e n t s  were admitted usua l ly  only a f t e r  s u f f e r i n g  

yea r s  of neg lec t  i n  j a i l s  and poorhouses throughout the  s t a t e ,  

Typical of the  condi t ions  of these  e a r l y  inmates were those 

repor ted  by the t r u s t e e s :  W.,.when i t  is borne i n  mind 

t h a t  many a r e  brought t o  the  I n s t i t u t i o n  with t h e i r  phys ica l  

systems impaired and broken down, by mental and physical  

d i sease ,  by long and c r u e l  s u f f e r i n g  i n  ill provided p laces  

of confinement, where r e s t r a i n t  by chains  and bru te  fo rce  

had been s u b s t i t u t e d  f o r  kindness and sympathy it should 

be no wonder t h a t  dea th  would claim i t s  vict ims from amongst 
154 

the  unhappy group. " Regretably,  these complaints did no t  

te rminate  with the  completion of the  second Hospi tal  f o r  

the Insane but  continued well  a f t e r  1870. 

a l though Wisconsin had b u i l t  two h o s p i t a l s  f o r  the  c a r e  

of the  insane between 1836 and 1870, many problems remained 

unsolved. These two i n s t i t u t i o n s  were s o l e l y  f o r  the care  

of the  curable  insane, while the incurable  were s t i l l  the  

inmates of the  poorhouses and j a i l s  along with the mentally 

incompetent. Bui ldings thought adequate a t  the  time of con- 

s t r u c t i o n  were almost immediately f i l l e d  t o  capaci ty  and 

proved unable t o  meet the needs of an expanding population. 

A s  i n  the case of the other  i n s t i t u t i o n s  f o r  dependent per- 

sons,  Wisconsin's adra in is t ra tors  r e l i e d  heavi ly  upon the  

t 154~nnual Report or the.. . Wisconsin S t a t e  Hospital f o r  
the  Insane for . .  . l86 l ,  7, 
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experience or the o l a e r  s t a t e s  f o r  both the  type of f a c i l i -  

t i e s  and the methods or' t reatment .  Less r e l i a n c e  was placed 

on t h e  eas te rn  s t a t e s ,  however, a s  gradual ly some r e s i d e n t  

phys ic ians  or Wiscontiin were appointed as ned i c a l  superin-  

tendents .  while o f t e n  inadequate both i n  f a c i l i t i e s  and 

scope, t he  Wisconsin i n s t i t u t i o n a l  laws f o r  the care  of the  

insane d i d  not dev ia te  f a r  from the  norm of the care  of the 

insane of other  S t a t e s  o f  the  Union. 

The cr iminal ,  through h i s  v i o l a t i o n  of the lawe of the  

community, f o r f e i t s  c e r t a i n  r i g h t s  among which i s  h i s  p r i v i -  

l e g e  t o  l i v e  f r e e l y  among h i s  fel low c i t i z e n s .  Nineteenth- 

century thought held t h a t  the  p r i soner  was incarcera ted  t o  

accomplish tw~o primary ob jec t ives :  t o  p r o t e c t  soc ie ty  and 

t o  reform the  criminal.  I t  was hoped t h a t  while in  pr i son  

t h e  cr iminal ,  who was a ward of the S t a t e ,  could be reformed 

i n t o  a  use fu l  and product ive c i t i z e n ,  In  t h i s  ea r ly  per iod 

the  hardened cr iminal ,  t he  f i rs t  offender,  and the juveni le  

del inquent  were a l l  inmates of the s t a t e  p r i s o n  and t h e i r  

treatment was und i f fe ren t i a t ed ,  

Before the  e rec t ion  or  a S t a t e  Pr ison ,  the  T e r r i t o r i a l  
155 

Legis l a tu re  i n  1839 passed a  s t a t u t e  on pr i sons ,  This a c t  

was concerned w i t h  t h e  management and care of the p r i soners  

i n  the  var ious county j a i l e  of the  Ter r i to ry .  These county 

j a i l s  were adequate f o r  a small and s c a t t e r e d  population, 

bu t  as the in f lux  of s e t t l e r s  grew t h e  s t a t e  became aware 

155Qtatutes 02 t h e  Ter r i to ry  of l i s c o n s i n ,  1838-39. 
nAn Act Regulating the  Management o f   prison^.^ 
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of the need of a cen t ra l  pr i son ,  Congress was memorialized 

i n  1845, 1846 and 1848 f o r  a id  with  which t o  bui ld  a  s u i t a b l e  
156 

pen i t en t i a ry ,  These memorials s t r e s s e d  t h a t  the T e r r i t o r y  

was devoid of any p lace  f o r  the imprisonment of c r iminals  

sentenced f o r  long terms, The county j a i l s  were expensive, 

temporary i n  na ture ,  and s u i t a b l e  employment could not  be 

provided f o r  the p r i soners  i n  such i n s t i t u t i o n s .  Congress- 

ional  a i d  was requested because the  people of the  Ter r i to ry  

could not  pay the addi t ional  tax f o r  the  e r e c t i o n  of the 

p e n i t e n t i a r y ,  "Roads a r e  t o  be made, br idges  b u i l t ,  school 

houses, h a l l s  of j u s t i c e ,  and county bu i ld ings  erected,  and 

a l l  by the money and l abor  of  the inhab i t an t s ,  a l a r g e  

majori ty  of whom, a f t e r  having paid  the general  government, 

f o r  t h e i r  land,  have l i t t l e  l e f t  but t h e i r  s t rong  hands and 

u n t i r i n g  indus t ry  t o  he lp  themselves forward i n  the path  of 
157 

competency. n I n  s p i t e  of these r eques t s ,  Wisconsin re-  

ceived no Congressional a id  and was l e f t  t o  h e r  own resources  

i n  providing a p e n i t e n t i a r y  f o r  he r  cr iminals .  

Nelson Dewey, ~ i s c o n s i n ~ s  f i r s t  governor, devoted a 

por t ion  of h i s  f i r s t  measage t o  the l e g i s l a t u r e  in  1848 t o  

the  sub jec t  of t h e  care  of the cr iminal  populat ion of the 

s t a t e ,  The j a i l s ,  he s t a t e d ,  where the cr iminals  were kept 

were too expensive and t o t a l l y  unsui ted f o r  the  reformation 

1 5 6 ~ t a t u t e a  of the T e r r i t o r y  of Wisconsin, 1845, 1846. 
Laws of Risconsin,  1848, H A  M-emorial t o  Congress asking the  
g ran t  O L  For t  Winnebago f o r  a Pen i t en t i a ry .  301-303. 

157~emorial  t o  Congress, i n  S t a t u t e s  of Wisconsin 
Ter r i to ry ,  1845, 133. 
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of the prisoners, The legislature authorized the goverrlor 

to initiate correspondence with persons throughout the state 

to ascertuin a suitable place for the construction of a 
159 

penitentiary. Two noteworthy replies were directed to 

him, both recommending sites in Dodge County, Increase A, 

Lapham suggested a site which would take advantage of an 

extensive supply of granite in that county which would provide 

suitable niaterial for the construction of the building and 

later ~ould be a source or employment for the convicts, 

Stone-quarrying, he noted, was followed at the Sing Sing 
160 

Prison in New York. Hiram Barber also suggested a site 

in Dodge County and stressed the advantages of having the 

prisoners employed in the manufacture of iron. All the mater- 

ials were close at hand in the town of Hubbard; thus the 

Wisconsin penitentiary could emulate the example of the Clinton 
161 

State Prison or New York, 

Two years of statehood elapsed before the legislature 

.. heeded the urgent requests of Governor Dewey and passed a 

measure designed specifically to provide for the care of 

158Annual Message or Governor Nelgon Dewey, June 8, 1848, 
in Senate Journal-1848, Appendix No, 2. 13-14, 

15'~oint Resolution of the Wisconsin Legislature-1848, in 
Laws of lisconsin-1848, 290-291. 

160~e A. Lapham to Governor Nelson Dewey, Dee, 9, 1848, 
quoted in Governor Neison Dewey's Annual Message to the Legis- 
lature of 1849, in Senate Journal-1849, 6 8 ~ - 8 5 ,  

161~iram Barber to Governor Nelson Dewey, Dec. 18, 1848, 
quoted in Governor Nelson Dewey's Annual Message to the 
Legiolature of 1849, in Senate Journal-1849, 688-95, 
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s t a t e  pr i soners .  This  a c t  made the  governor, the s t a t e  - 
t r e a s u r e r ,  and the  sec re ta ry  of s t a t e  a board of commission- 

e r s  t o  l e a s e  a temporary s t a t e  pr i son ,  t o  appoint a warden, 

t o  p resc r ibe  r egu la t ions ,  and t o  d i r e c t  the  management of the 

pr ison,  When provis ions of t h i s  a c t  were found inadequate, 

t h e  l e g i s l a t u r e  of 1851 enacted a measure which created a  

board of t h r e e  s t a t e  pr i son  commissioners, appointed by the 

governor, who could s e l e c t  a s i t e  and e r e c t  upon it s u i t a b l e  
163 

bui ld ings  f o r  the s t a t e  p r i son ,  Within a  year  the com- 

missioners  had secured p lans  acceptable  t o  the governor and 

had l e t  a c o n t r a c t  f o r  the bu i ld ing  which was t o  be loca ted  
164 

a t  laupun i n  Dodge County. 

The physical  p l a n t  01 the  p r i s o n  provided f o r ,  the  

l e g i s l a t u r e  then proceeded to  enact l e g i s l a t i o n  f o r  the  per- 
165 

manent adminibtrat ion of the  i n s t i t u t i o n ,  Three pr i son  

commissioners were s e l e c t e d  by a  j o i n t  b a l l o t  of t h e  two 

houses o S  t he  l e g i s l a t u r e ,  but a l ' t e r  t h i s  f i r s t  e l e c t i o n  

tney were t o  be e l ec ted ,  f o r  a term of three  yea r s ,  a t  the 

general  e l e c t i o n s  i n  November of each year.  A t  the same 

s e s s i o n  i n  1852 the l e g i s l a t u r e  passed the  f i r s t  comprehen- 
166 

s i v e  measure f o r  the  management of the S t a t e  Prison.  One 

162 
Laws of  isc cons in-1850. Chap. 282. 

163 
Laws of vlisconsin-1851, Chap, 287. A committee on 

S t a t e  A f f a i r s  i n  1851 repor ted  favoring a  p r i son  near Madison. 
Senate Journal-1851, 132-33. 

164~nnual  Report of the  S t a t e  Pr ison  commissioners, i n  
Assembly Journal-1852, Appendix, 228-29. 

165~aws of Wisconsin, 1852, Chap.129. 



of t h r e e  p r i son  commissioners e l ec ted  by the  l e g i s l a t u r e  i n  

1852 was t o  be the warden of the  p r i son  with the power t o  

appoint a l l  the  necessary o f f i c i a l s  t o  manage the pr i son .  

A r igorous  system of d i s c i p l i n e  was approved in which the  

p r i soners  were t o  be cons tan t ly  employed a t  hard labor  f o r  

the b e n e f i t  of the S ta te .  The p r i soners  were n o t  allowed 

t o  communicate with persons outs ide  the  p r i son  a d  were re- 

duced t o  a d i e t  of coarse  food with only enough meat and 

vegetables  to  insure t h e i r  hea l th ,  Through r i g i d  d i s c i p l i n e ,  

hard l abor ,  tempered only by r e l i g i o u s  i n s t r u c t i o n  a t  a  

"sabbath schooln, the p r i s o n  o f f i c i a l s  expected to  r e t u r n  

the  p r i soners  t o  soc ie ty  a s  usefu l  and moral c i t i z e n s .  By 

December 31, 1852 twenty-seven p r i soners ,  two women, were 

confined i n  the  S t a t e  Pr ison  a t  Raupun, A t  t h i s  ea r ly  d a t e  

t h e  l abor  of t h e  p r i soners  was no problem t o  the cornrnissfon- 

e r s  because they estimated it would take th ree  years  t o  

bu i ld  a wing of the  pr i son ,  using the  a v a i l a b l e  convict  
167 

labor ,  

I n  the remaining yea r s  of the  period through 1870 l e g i s -  

l a t i o n  r e l a t i n g  t o  the  pr i son  was confined to  the  refinement 

and expansion of the  p r i s o n  system. The t h r e e  pr ison com- 

missioners were replaced i n  1853 by one e lec ted  commissioner 

who immediately became both the  warden and the  t r e a s u r e r  of 
168 

the  State Prison  f o r  a term of two years ,  AS the p r i s o n  

1 6 ? ~ e p o r t  of the Commissioners of the S t a t e  Pr ison  of 
the  S t a t e  of wisconsin. Wisconsin Publ ic  ~ocuments , l833.  3-4. 



s t r u c t u r e  expanded, it was t o  be erected i n  the  plan of the, 
169 

Albany Pen i t en t i a ry  of New York, , The welfare of p r i soners  

eventua l ly  became the concern of the p r i s o n  commissioners who 

recommended l e g i s l a t i o n  which would provide reduct ion of sen- 
170 

tences  by good behavior, still l a t e r ,  education was in- 

corporated i n  the  pr i son  rou t ine  t o  f a c i l i t a t e  the reform 
171 

of the  convicts.  

A s  the  population of the s t a t e  increased so too d id  the  

populat ion of the S t a t e  Pr ison ,  Within th ree  years  more them 

enough p r i s o n e r s  were confined i n  the  p r i son  t o  warrant t h e  

expansion of t h e  p r i s o n ' s  bui ld ings .  The problem of pr i son  

l abor  was recognized a s  c r i t i c a l  by Governor William A, 

Barstow i n  1855 when he recommended t h a t  the  labor  of t h e  

convicts  b e  thrown open t o  b i d s  so i t  could be u t i l i z e d  f o r  
172 

the  b e n e f i t  of the S ta te .  AS a r e s u l t  the  pr i son  com- 

missioner was authorized by the  l e g i s l a t u r e  t o  en te r  i n t o  a  

c o n t r a c t  wi th  the h ighes t  bidder f o r  the  l a b o r  of the convic ts  
173 

of the  pr i son '  s mechanical departments. Wisconsin i n  t h i s  

period was almost e n t i r e l y  an a g r i c u l t u r a l  s t a t e ,  thus con- 

ta ined  few persons who would oppose the  passage of such l e g i s -  

1 6 ' ~ o i n t  Resolut ion of the  Wisconsin Leg i s l a tu re ,  1853. 
i n  General Laws of Wisconsin, 1853, J R  6. 

1 7 0 ~ e p o r t  of the S t a t e  P r i son  Commissioner f o r  1858. 
Wisconsin Publ ic  Documents, 1858, 17,  

'3 r)'l 
A t A  

Annual Report of the S t a t e  Pr ison   omm missioner f o r  the 
, Wisconsin Publ ic  Docu- 
f  Wisconsin, 1867. Chap, 134. 

"'~nnual Message of William A. Barstow, Governor of the 
s t a t e  of Wisconsin addressed t o  the Senate and Assembly, Jan.12, 
835, Risconsin Pub1 i c  Documents, 1854. 13-14. 

173 General Laws of Wisconsin, 1855. Chap, 95, 
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lation. As organized labor and manufacturers arose in 

Wisconsin, however, increasing protests were voiced, insisting 

that the contract prison-labor system was unfair competition 

to free labor and enterprise. Originally, only the convicts 

of the prison's tin arid shoe shops were leased, but as the 

prison population increased virtually all available labor 

was leased to various contractor8 to defray the State's ex- 

pense in maintbining this State Prison. 

In the United States during the nineteenth-century 

tr=ditiondly three systems were util ized in employing 

convict-labor, In addition to the more common system of 

leasing the labor of convicts to contractors, some states 

leased the whole prison pldnt and the labor 01 the convicts 

to a contractor who then hdd the entire management of the 

prison, while others adopted what was known as the npublic 

accountn system, This last involved the state's manufactur- 

ing articles for sale with the use oi the prison-labor and 

its own supplies, then selling the finished product in the 
174 

open market as a m&nut'ucturer. The contract priron- 

labor was objected to by at least one prison commissioner, 

This rather outspoken commissioner, Edward M. MacGraw, ob- 

jected to the system ox leasing out the labor or the convicts 

I 
I because the criminals in this way were aebased still further 
I by being virtually sold as slaves to the highest bidder. He 

insisted in 1859 n..,that punishment in the State Prison, at 

17*~eport of the State Prison Commissioner for 1858. 4-8. 
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hard l a b o r  is  wrong i n  p r i n c i p l e  and bad i n  consequence. 

Labor is a necess i ty  of our na ture  and r e a l l y  i o  a v i r t u e  

which should be fos te red  and encouraged, and no t  made a 

punishment and degradation. Freemen w i l l  scarce ly  th ink  

well of an employment designed f o r  s l aves  i n  one pur t  of 
175 

t he  Union and made a punishment f'or crime i n  ano the ron  

Needlees to  say,  he was n o t  re-elected i n  1860, and h i s  

successor  Hans C. Heg had no qualms over the con t rac t  system. 

Later ,  t he  l e g i s l a t u r e  i n  i t s  search f o r  the  plan which would 

reduce s t a t e  expenditures a t  the pr i son ,  adopted the "publ ic  
176 

accountn p lan  i n  1867. Before this time the p l a i  had 

been i n  opera t ion  a t  the  Clinton Pr ison  of  New York and t h e  

S t a t e  P r i son  of  gaine. I t  met  with as l i t t l e  success i n  

Wisconsin as the con t rac t  pr ison-labor  system so the l a t t e r  
177 

plan was re-adopted i n  1876. 

When the  p r i son  s js tem of Wisconsin was f i r s t  adopted, 

offenders  01 a l l  ages were grouped together.  Within a few 

y e a r s  a i t e r  the opening 01' the S t a t e  Prison,  the pr i son  

commissioner c a l l e d  the a t t e n t i o n  01 the l e g i s l a t u r e  t o  the  

f a c t  t h a t  s m a l l  boys from the c i t y  or Milwaukee, ranging from 

t h e  age of nine to  f i f t e e n  years ,  were imprisoned a t  Waupun, 

He summed up the s i t u a t i o n  qu i t e  simply: HA pr ison  i s  no 

175~nnual  Report of the  S t a t e  Pr ison  Commissioner - f o r  
1859. wlsconsin Pub1 i c  Documents, 1859, 7, - 

1 7 6 ~ e n e r a l  Lars of' Wisconsin, 1867. Chap. 55. 

'"~eneral  Laws o f  Wisconsin, 1876. Chap. 288. 
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place for them. Year after year the prison commissioner 

urged that the legislature provide some other place of im- 

pri8onment for chilaren and in 1857 the legislature passed 

an act which authorized the establishment 01 a "House of 
1'79 

Refuge", Unfortun~tely, the bill did not carry with it 

an appropriation ciause and no money was forthcoming until 
180 

1859. while the legislature procrastinated over the 

appropriations, the executive department of the government 

was proceeding to investigate the best way to care for 

juvenile delinquency, Cosmissioners appointed by Governor 

Coles Bashford recommended in 1856 the immediate establish- 

ment of an institution for criminal or neglected children. 

These commissioners had visited the institutions of Mew York, 

Massachusetts, and Maine, and insisted that a similar one 

in Wisconsin would nreclaim and educate (young criminals) 

while they may be reclaimed and educated, and therefore to 

the homeless vagrant, and the truant vicious youth this 
' 181 

institution provides an instructor, a guardian and parents. 

When the State of Wisconsin finally erected its own Reform 

School, it was the twenty-second such institution in the 

United States, the earliest dating from 1825 in the City of 

178~nnual Report of the Commissioner of the State Prison 
of the ~Zate of Wisconsin for the year 1854. Wisconsin Public 
Docuinents, 1854-55, 22. 

179 
General Laws of wisconsin, 1857. Chap. 88. In 1856 

a Joint Committee of the Legislature of 1856 noted the presence 
of many children in the prison and advocated their removal to a 
reformatory. Assembly ~burnal, 1856. 602-603. 

180~eneral Laws of wisconsin, 1859. Chap. 192. 

181First Annual Report of the Commissioner appointed to 
Locate and Erect a House of Refuge for Juvenile Delinquents. 
Wisconsin Public Documents, 1856-57. 5, 



New York, 

J u v e n i l e  del inquency i n  n i n e  teen th-cen tury  America 

was c l o s e l y  r e l a t e d  t o  t h e  r i s e  of urbanism, e a r l y  reform 

schoo l s  being l o c a t e d  e i t h e r  i n  l a r g e  c i t i e s  o r  i n  t h e i r  

immediate v i c i n i t y .  This  p a t t e r n  was fol lowed i n  Wisconsin 

when t h e  S t a t e  Reform school  was e s t a b l i s h e d  i n  Waukesha, 

nea r  t h e  c i t y  of Milwaukee i n  1860. Wisconsin c h i l d r e n ,  

un fo r tuna t e  enough t o  be born i n  pover ty  and r a i s e d  i n  n e g l e c t ,  

who could n o t  sha re  t h e  o p p o r t u n i t i e s  of t h e  common school  

system, were immediately s e n t  t o  t h e  Reform School. The r e -  

formers  a s s e r t e d  t h a t  wi thout  t he  i n t e r v e n t i o n  of t he  s t a t e ,  

t he se  neg lec t ed  and poor c h i l d r e n  would e a s i l y  become 

c r i m i n a l s  and thus  be t h e  concern of t h e  S t a t e  f o r  t h e  r e s t  
182 

of t h e i r  l i v e s .  

wi thout  much doubt,  t h e  main impetus f o r  t he  e s t a b l i s h -  

ment of t he  s t a t e  Reform school  came from Milwaukee. The 

p r e s s  of t h e  c i t y ,  l e d  by t h e  Milwaukee S e n t i n e l  and the  

Milwaukee Free  Democrat, c a r r i e d  on t h e  crusade.  A s  i n  t h e  

ca se  of t h e  schools  f o r  t h e  deaf and dumb and the  b l i n d ,  one 

ind iv idua l  played a  c r i t i c a l  r o l e  i n  the  crusade f o r  the  

c r e a t i o n  of t h e  S t a t e  Reform School, Governor Alexander W. 

Randall  i n  h i s  s h o r t  add res s  a t  the  opening of the  school 

paid  f u l l  t r i b u t e  t o  t h e  e f f o r t s  of a  "humble mann, John W, 
183 

Hinton,  a  r e p o r t e r  on the  s t a f f  of t h e  Milwaukee S e n t i n e l .  

l e 2 ~ o e e r  Folks ,  The Care of ~ e s t i t u t e ,  Neglected, and 
Del inquent  c h i l d r e n ,  ( N e w  York, 1902), 199 - 237. 

183~irst Annual Report of t h e  Managers of the  S t a t e  Re- 
form school ,  l i s c o n s i n  Publ ic  Documents, 1860. 40. 
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3, B, D, Cogswell of Milwaukee who de l ivered  t h e  p r inc i -  

p a l  address a t  the  dedica t ion  of the  S t a t e  Reform School, r e -  

viewed t h e  h i s t o r y  of the  movement f o r  reform schools i n  t h e  

United S t a t e s .  He noted t h a t  these i n s t i t u t i o n s  were founded 

pr imar i ly  f o r  the  t r a i n i n g  of the "young loa fe ra  of t h e  city." 

LtBa~efooted,~ he continued, "ragged.. . pe r fec t ly  capable of 

chewing 'old soger '  and dr inking  bad whiskey when h e  can g e t  

it, a master of profane languages, a belcher  of obscenity,  

keen, quick witted a l i k e ,  a s  t h e  occasion aervea a vagabond, 

a beggar, and a t h i e f ,  he  i s  a t  once an ob jec t  of dfaguat  

and pity." Aa the  speaker saw the  problem, the  chief  need 

was t o  remove these  $outha from t h e  corrupt ions  of the c i t y  

t o  t h e  "pure and h e a l t h f u l  a i r  of the  country," where by t h e  

a l t e r n a t i o n  of work, play, and s tudy they  could be developed 

i n t o  u s e f u l  and productive c i t i z e n s ,  H e  sa id  t h a t  t h e  need 

f o r  such a reform school  was apparent i n  the  records  of t h e  

City of Nilwaukee where a t  l e a s t  sixty-one youtha under 

s i x t e e n  years  of age had been s e n t  t o  the  Milwaukee County 

J a i l  i n  1857. These chi ldren ,  the  speech concluded, were t h e  

vict ims of t h e  e r r o r s  of otbera:  \ , ,negl igenoe o r  drunken- 

ness of parents ,  orphanage, 

a r e  recognized a s  the chief 

This s t a t e  i n s t i t u t i o n  

miserable  poverty, and id leness  
184 

causes of t h e i r  delinquency, t' 

was no t  supported wholly by the  

S t a t e  because each county during t h e  period was requi red  t o  

pay the  sum of one d o l l a r  a week f o r  t h e  care  and maintenance 

184~irst  Annual Report.. .of t h e  S t a t e  Ref o m  School, 
29-38 . 
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of each ch i ld  committed t o  the  Reform School, Because 

t h i s  requirement was a source of content ion,  both the  

governors of t h e  s t a t e  and t h e  board of managers of the  

S t a t e  ~ e f o r m  school asked the l e g i s l a t u r e  t o  repeal  t h i s  
186 

provision.  hey repor ted  t h a t  the  county o f f i c i a l s  o f t e n  

p re fe r red  t o  commit t h e i r  del inquent  c h i l d r e n  t o  the  county 

j a i l  r a t h e r  than send the  ch i ld ren  t o  the  Reform School, 

because once the chi ld  was committed to  the  school,  the 

county o f f i c i a l s  were required t o  pay the  d o l l a r  a  week 

u n t i l  the  chi ld  was discharged from the  i n s t i t u t i o n ,  o f t e n  

no t  u n t i l  the majori ty  or  the  chi ld .  Thus, i t  was cheaper 

f o r  the  county t o  sena the juveni le  del inquent  t o  the  l o c a l  

j a i l  where they could be forced t o  support  it f o r  the 

l eng th  01 a s h o r t  sentence only, even though here  the chi ld  

would be forced i n t o  contac t  with hardened cr iminals ,  

The reformation O I  the  chi ldren  committed t o  the  Reform 

School was ent rus ted  t o  a two-fold program of labor  and 

education. The o ~ f i c e r o  of the i n s t i t u t i o n  i n s i s t e d  t h a t  

n. . , there is no b e t t e r  element of reform than  labor,,..^ 

h a b i t  of indus t ry  is indispensable  t o  a  good c i t i z e n ,  and 
187 

such a h a b i t  can only be acquired i n  y0uth.n While l abor  

186~econd ~nnual Report of the Bodrd of Managers of 
the  S t a t e  Reform school f o r  the yea r  enaing Oct, 10, 1861. 
Wisconsin Publ ic  Documents. 1860-61. 2: Annual Mesaam of . --  m over nor Edward Salomon dei ivered  before the Senate a h  
Assembly Jan. 15,  1863, Wisconsin Publ ic  Documents, 1868, xiv. 

187Annual Report of the  s t a t e  Reform School f o r  the 
f i s c a l  year  ending Sept. 30, 1867. Wisconsin Public Docu- 
ments, 1866-67. 388, 
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waa s t r e s s e d  as  t h e  main r e f  ormatory inf luence  throughout 

t h i s  period, the education of t h e  ch i ld ren  was no t  e n t i r e l y  

neglected,  Normally, t h e  ch i ld ren  would spend four  and a  

ha l f  hours of the  day i n  achool, rece iv ing  a common school 

education; the  o t h e r  four  and a  ha l f  hours of t h e i r  schedule 

were spen t  in l e a r n i n g  a  t r a d e  i n  one of the var ious shops 
188 

or i n  working on t h e  school farm. 

By October of 1870 the school had a  t o t a l  of two hundred 
189 

and six chf ldren  between the  ages of e i g h t  and s ix teen .  

Governed by a  board of managers, the  school  had adopted t h e  

c o r r e c t i o n a l  methods of t h e  leading  I n s t i t u t i o n s  of o the r  

a t a t e s ,  bu t  had more r e c e n t l y  adopted t h e  techniques of t h e  
190 

Chicago, I l l i n o i s  Reform School. Although d i f f e r e n t i a t i o n  

and s p e c i a l i z a t i o n  i n  t h e  care  of neglected and de l inquent  

ch i ld ren  was considered i n  t h i s  period, it remained f o r  the  

l a t e r  nineteenth-century t o  complete I ts  development, 

From 1836 through 1870 the  admin i s t r a t ive  system f o r  t h e  

care  of dependent persona was character ized by deoen t ra l i -  

zat ion,  l o c a l  cont ro l ,  a l a c k  of a un i fy ing  a ta te  agency, and 

t h e  uae of t r u s t e e  pos i t ions  aa p o l i t i c a l  awards. The c a r e  

of the  poor devolved upon t h e  county superintendents  o r  t h e  

town supervisors of the  poor, The only r e g u l a t i o n  or auper- 

v i s ion  which these  o f f i c i a l s  received was from the  county 

1 8 8 ~ l e v e n t h  Annual Report of t h e  S t a t e  Reform School of  
t h e  S t a t e  of Wisconsin f o r  t h e  f i s c a l  year  ending Oct, 10, 
1870. Wis cona i n  

-- 

Publ ic  Documents, 1870, 30, 

189~eport  of the S t a t e  Reform School fo r .  .. 1870. 3. 

l Q O ~ i r s t  Annual Report of the ... S t a t e  Reform School... 
1860. 80 - 



supervisors who were required to visit the poorhouses but 

twice a year. Since there was no state agency entrusted 

with the supervision of the poor, state officials had no 

voice in the management of the county poorhouses. Moreover, 

each state institution had a board of trustees who had 

virtually complete control over that institution. while the 

wcharitable, penal, and benevolentfl institutions were visited 

yearly by a joint investigating committee froui the legisla- 

ture, it was little more than a perfunctory attempt to deter- 
191 

mine the actual conditions of the institutions. Often, 

in fact, various trustees took pains to see that legislators, 

whom they knew or who would submit a favorable report to the 

legislature, were appointed to the visiting committee. 

Relatively few cases can be found where the legislative 

comittee made an honest attempt to make a thorough investi- 

gat ion. When investigations were undertaken by the legis- 

lature, conditions were either so bad that they could no 

longer be ignored or the administration wanted to quiet the 

opposition by white-washing the officials in charge. In 

theory, each board of trustees was responsible to the governor, 

who as chief executive of the state, was responsible for the 

execution and administration of all legislation. In practice, 

the governor knew little about the affairs of the individual 

institutions and was compelled by necessity to leave their 

administration entirely in the hands of the trustees, Where 

lg1~eneral Laws of Wisconsin, 1868. Chap. 165. 
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t h e  governor was r e q u i r e d  t o  v i s i t  an  i n s t i t u t i o n  by law, 

t h e s e  v i s i t s  were o f t e n  a r ranged  so  t h a t  t h e  o r f i c e r s  of t b e  

i n s t i t u t i o n  were wel l  n o t i f i e d  of t h e  impending in spec t ion ,  

The u n c r i t i c a l  and s u p e r f i c i a l  r e p o r t s  of bo th  the  l e g i s -  

l a t i v e  committees and the  governors  r e f l e c t  t h e i r  e f f o r t s  

n o t  t o  d i s t u r b  t h e  e x i s t i n g  a d m i n i s t r a t i o n s ,  

a l t hough  t h e  Schools  f o r  t h e  Bl ind and Deaf and Dumb, 

t h e  Reform School, t h e  H o s p i t a l s  f o r  t h e  Insane,  and t h e  

S o l d i e r s ,  Orphans Home, were state i n s t i t u t i o n s ,  they were 

i n  r e a l i t y  l o c a l l y  c o n t r o l l e d  and p r o t e c t e d  p r o j e c t s ,  In- 

s t i t u t i o n s  such a s  t h e  Schools  f o r  t h e  Bl ind and t h e  Deaf 

and Dumb took c a r e  t o  s e e  t o  it  t h a t  a m a j o r i t y  of t h e  

board 01 t r u s t e e s  came from the  sur rounding  coamunity. 

Th is ,  hoti~ever, m e  n o t  e n t i r e l y  due t o  p ~ r t i z a n s h i p  b u t  

was a n e c e s s i t y  f o r  adrn in i s t ra t ion .  A s c a t t e r e d  board or 

t r u s t e e s  could meet i n  quorum only  with g r e a t  d i ~ f i c u l t y  

s i n c e  bo th  t r a n s p o r t a t i o n  and communication had n o t  acqui red  

t h e  speed and ease  c h a r a c t e r i z e d  by t h e  l a t e r  n ine t een th -  

and t h e  twent ie th -cen tury  , These l o c a l  t r u s t e e s ,  i n s t i l l e d  

w i t h  a l o c a l  l o y a l t y ,  r e s i s t e d  a l l  a t t emp t s  t o  have t h e  l o -  

c a t  ion or  t h e  ir incst i t u t  ions  changed, 

p o l i t i c a l  patronage no doubt had i t s  in f luence  i n  t h e  

s e l e c t i o n  of a board of t r u s t e e s .  T r a d i t i o n a l l y ,  t h e  o f f i c e  

or the  State P r i s o n  co&missioner was used by t h e  p o l i t i c a l  

p a r t y  t o  s t r e n g t h e n  i ts  hold  on a p a r t i c u l a r  minor i ty  group 

of v o t e r s .  From t h e  manuscr ip t s  of Governor Lucius F a i r c h i l d  

we can s a f e l y  a s s e r t  t h a t  p o l i t i c s  had a cons ide rab l e  in-  

f l uence  on h i s  s e l e c t i o n  of t r u s t e e s .  This was e s p e c i a l l y  
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true in the administration 01 the Wisconsin Institute for the 

Deaf arla Dumb and the State Prison, A t  the close of the period 

in 1870 the letting of the contracts and the appointment of the 

commiusioners for the buildings oi the second of the state in- 

sane hovpitals were a major concern of the politici~ns in and 
192 

about the city of Oshkosh. Even the redoubtable Philetus 

Sawyer was apprehensive that the wrong appointments might 
193 

case their shadows on his political career. 

The lack o f  a centrdized agency was given little thought ,' 

until 1870 when the criticisms against the Institute for the 

Education of the Deaf ana Dumb made it apparent that the in- 

stitution was locdly controlled and not always managed for 

the best interests of the State. Governor Fairchild, aware 

of h i a  ~ G C K  of immediate knowledge of the Internal affairs 

of the institutions, was thus virtually forced to rely on the 

good judgments and recommendations oz the appointed trustees. 

In his message of January 13, 1870, he recommended that each 

of the boards of trustees of the state institutions be re- 

duced to five and that fl.,,there be appointed a state board 

of charities, which shall have the general oversight of (all 

the benevolent institutions),,.and the jails and poorhouses 

in the state, and over the Reform School with the power of 

investigations and recommendation only, or with power to act 

'''H. B. Harshar to Governor Lucius Fairchild, Sept. 14, 
1870. Fairchila papers. 

193 
philetus Sawyer to Governor Lucius Fairchild, ~ug. 1, 

1870. Faircnila Papers, 
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when necessary.# F a i r c h i l d  bel ieved,  from h i s  knowledge 

or the  experience of o ther  s t a t e s ,  t h a t  such a chdnge would 

be for t he  benef i t  of &isconsin.  A bill vvas introduced i n  

the sena te  by senator  Gray i n  1870, but  although such a board 

was approved by the  l e g i s l a t i v e  committee inves t iga t ing  the  

a f f a i r s  a t  the  I n s t i t u t e  f o r  the  Education of the Deaf and 

Dumb a t  ~ e l e v a n ,  the  b i l l  f a i l e d  t o  become a  law because of 

a t echn ica l  e r r o r  on the p a r t  o f  the o f f i c e r s  of the  legis- 
195 

l a t u r ~ ,  The same a c t  was re-introduced and passed i n  

1871 and crea ted  the S t a t e  Board of C h a r i t i e s  and Reform, 

marking a  major change i n  the  adminis t ra t ion  o f  the  oar8 of 

t h e  dependent persons,  and i t s  t reatment  l o g i c a i l y  forms a 

d i s t i n c t  cnapter  i n  the  development of s o c i a l  l e g i s l a t i o n  i n  

194Annual Message of Governor Luc i u s  Fa i rch i ld  do1 ivered 
L. 7 .  wisconsin 

Publ ic  Documents, 1869, 18, 



CHAF'TEA 1 1 0  THE EXTENSION OF CIVIL, POLITICAL,  AND 
WOMENt S RIGHTS 

Reform, i n  terms of the extens ion  of su f f rage  t o  women, 

t o  a l i e n s ,  and t o  the  Negro, t h e  abolishment of c a p i t a l  

punishment and imprisonment f o r  debt ,  and the  recogni t ion  of 

wornencs economic r i g h t s ,  a r e  a l l  c lose ly  r e l a t e d  i n  nine- 

teenth-century America, These movements permeated both 

america and Europe and f o r  the most p a r t  o r ig ina ted  i n  the 

Old Rorld a s  a r e s u l t  of the nineteenth-century I n d u s t r i a l  

Revolution, Wisconsin shared i n  these movements, adopting 

and enact ing i n t o  law many of the  ideas  t h a t  were developed 

e a r l i e r  i n  the eas te rn  S t a t e s  of the  Union and i n  Europe, 

Suffrage l e g i s l a t i o n  i a  an implement of p o l i t i c a l  r i g h t s ,  

but  i n  i t s  broader a spec t s  i t  is a l s o  a p a r t  of the s o c i a l  

reform movements i n  the  United S ta tes .  The extension of t h e  

r i g h t  t o  vote t o  the Negro, t o  the  a l i e n ,  and t o  women can- 

n o t  be  separated from the  e n t i r e  s o c i a l  movement which was 

at tempting i n  the nineteenth-century t o  r a i s e  the Negro from 

bondage, t o  r a i s e  the women t o  a s t a t u s  equal t o  men, and t o  

a s s i m i l a t e  the fore igner  i n t o  the American s o c i a l  scene, The 

r i g h t  t o  vote,  though o f t en  ignored and neglected,  s t i l l  when 

withheld was a d i s t i n c t i o n  which s e t  a  group apar t  from the  

whole of ~ m e r i c a n  soc ie ty ,  By the  grant ing  of the vote t o  

these  groups, an i n i t i a l  s t e p  was gained toward the goal of 

a democratic nat ion,  

Suffrage f o r  the Negro and a l i e n  were top ics  of d i s -  

cussion i n  Wisconsin p o l i t i c s  f o r  near ly  th ree  decades, 

under the  Organic Law o f  Wisconsin T e r r i t o r y  a s  adopted i n  
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1836 suffrage was restricted to white male citizens of the 
1 

United States, twenty-one years of age or over. This pro- 

vision excluded the Negro, the alien, and the women of the 

territory from the franchise. The alien received the vote 

under the Wisconsin constitution of 1848, but was permitted 

to vote earlier for the delegates to the constitutional con- 

vention and the ratification of the two State constitutions. 

The Negro was less fortunate and did not receive the vote in 

effect until 1866, and the women of the state did not receive - 
complete franchise rights until the twentieth-century, 

Immigration to Wisconsin was a constant issue before 

the legislature throughout the nineteenth-century and consi- 

derable time and effort were spent to attract the peoples 
2 

of Europe to the state, Numerically, the foreign-born 

formed the greatest percentage of the population shortly 

after statehood was achieved, but from 1850 on the immigrant 
3 

steadily declined in relative numbers. Wisconsin received 

the bulk of its foreign-born from the nations of Northern 

Europe - Germany, Norway, England, and Ireland, with 1 esser 
groups arriving from Central Europe - Poland, and Italy. 
Important as it was, the immigration of the foreigners to 

- Wisconsin was supplementary to the internal migration of 

'organic Law of Wisconsin Territory, Section 5. in 
Statutes of Wisconsin Territory, 1836, 7. 

'~ur ing the nineteenth century Wisconsin establ ished 
five separate boards or commissioners for the encouragement 
of European immigration. 

3 
Raney, Wisconsin, 141. 



t h e  United S t a t e s  f o r  g r e a t  numbers 01 the  s e t t l e r s  or 

Wisconsin had moved from the  Eas t e rn  s t a t e s ,  p r i n c i p a l l y  
4 

from t h e  Middle and N e w  England s t a t e s ,  The importdnce 

of t h e  Germ~n a i g r ~ t i a n ,  a t  l e a s t ,  has been g r e a t l y  over-  

emphasized. In  1850 the  Germans numbered about twelve 

p e r c e n t  of t h e  popula t ion ,  reach ing  t h e i r  g r e a t e s t  r e l a t i v e  

numerical  importance i n  1860 when German-born r e s i d e n t s  
5 

formed 15.4% of t h e  e n t i r e  popula t ion  oi' t h e  s t a t e ,  The i r  

i n f l u e n c e  i n  Wisconsin p o l i t i c s  was o u t  of p ropor t ion  t o  

t h e i r  numbers mainly because they  formed an a r t i c u l a t e  and 

compact group c e n t e r i n g  about M i l ~ a u k e e  and i n h a b i t i n g  

a r e a s  r e l w t i v e l y  c i o s e  t o  t h e  sho res  of  Lake Michigan, 

w i t h i n  a few yea r s  a l t e r  t h e  e s t ab l i shmen t  of t h e  

t e r r i t o r i a l  government of Wisconsin, t h e  immigrant was 

a l l oked  t h e  vo te ,  Under t he  t e r r i t o r i a l  s t a t u t e s  a  person 

who had r e s ided  i n  t h e  t e r r i t o r y  f o r  s i x  months with an in-  

t e n t i o n  of  becoming a c i t i z e n  was a  l e g a l  j u r o r  and e l e c t o r  
6  

or the t e r r i t o r y ,  When a c t i o n  was taken t o  the  Supreme 

Court of t h e  Wisconsin T e r r i t o r y ,  t he  Court upheld t h e  r i g h t  

of t he  immigrant t o  hold  o f f i c e  and t o  e x e r c i s e  the  r i g h t  of 

su f f r age .  The Court h e l d  wi th  cons ide rab le  acumen t h a t  

", . . this law was made i n  a  young t e r r i t o r y  t o  s u i t  t h e  c i r -  

cumstances and s i t u a t i o n  of t he  people,  and with  a  view t o  

* s t e n a r t  H. Holbrook, The Yankee Exodus: An Account of 
Migra t ion  from N e w  England (New York, 1950) ; Raney, Wisconsin, 
138-39 

rl 
Raney, I i s c o n s  in ,  141,  

' ~ e ~ i s e d  S t a t u t e s  of Wisconsin T e r r i t o r y ,  - 1839. Sec. 267. 



render the right of suffrage as favorable to immigrmts as 

possible, and we hbve to construe the law upon the same 
7 

principle, H 

Agitation for statehooa mounted in the mid-forties, 

and the foreign population demanded a share in the govern- 

ment and constitution making for the proposed state. The 

territorial legislature responded by passing an act in 1844 

that allowed foreigners to vote for delegates to the pro- 

posed state constitutional convention, provided the& had 

resided in the territory for three months and were twenty- 
8 

one years of age or over, This measure was largely the 

result both of the agitation of the German population of 

Milwaukee that had sent a petition signed by some 1,zOO 

individuals to the legislature and of the confidence of the 
9 

Democrats that they could capture the foreign vote. Immed- 

iately, the law of 1844 was attacked on the grounds that 

it was in violation of the United States Constitution and 
10 

the Organic Law of the Territory. TO protect this act the 

7 
Lask vs The United States. 1 Pinney 77, 79. - 
'statutes of Wieconain Territory, 1843-44. No. 24. 

g~isconsin Legislative Papers, 1844. Wisconsin Histori- 
cal Library. WThe petition of Solomon Tuneau and 1218 others 
relbtive to the state ~ o v t .  and the rights of foreigners to 
vote. Jan, 4, 1844." Other communities in Risconsin added 
their petitions, for example, IqCitizens of Potosi to give 
foreigners the right of Suffrage, Jan. 27, 1844.1 signed by 
some 284 indiviauals, The petition of Solomon Juneau, etc. 
was the result of a muss meeting held at Milwaukee in Dec, of 
1843. see Louive P. Kellogg, RThe Alien Suffrage Provisions 
in the Constitution of Wisconsin," wisconsfn Magazine of 
History, June, 1918, 422. 

10~elloog, fl~lien Suffrage Provisions in the Constitu- 
tion of Wisconsin," 423. 
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leaders of the foreign population in Milwaukee called for a 

mass meeting of all immigrants, regardless of party affilia- 

tions. It was noted that WAS great efforts are being made 

in some parts of this Territory to bring about a repeal of 

the law mentioned (law of 1844), and thereby deprive us of 

rights generously granted or acknowledged by the ...Legisla- 

tureen The leaders of the foreign vote heard that by a 

wconcert of calm actions we may be able to counteract these 
11 

efforts.tr Favorable newspaper comments pointed out that 

the greatest majority of the foreign population of the 

territory had been resiaents of the United States for several 

years and were not as ignorant of American institutions as 
1z 

their detractors claimed. Despite the heavy opposition 

to allowing the foreign population to vote for the delegates 

to the constitutional convention, the legislature in 1845, 

upon renewal of the issue, once again allowed the foreigners 

to vote, but required that the period of residence in the 

territory must be six months ana that the person must also 

declare his intention of becoming a citizen or the United 
13 

States. 

when the delegates of the first Wisconsin constitutional 

''~rairieville ~ m e r  ican Freeman, June 1, 1844. Prairie- 
ville later became Waukesha. 

lzprairieville ~merican Freeman, Jan. 22, 1845. Appar- 
ently the Southwestern seetion of the territory opposed the 
act of 1844 because it would give the lake shore area where 
large groups of foreigners had settled the dominant voice in 
the government. see Louise P. Kellogg "The ~dmission of 
 isc cons in to Statehood, u The Movement for Statehood 1845-46. - 
ed. Milo Quaife, (Madison, 1918), 24. 

13 
Kellogg, nAl ien Sul'frage Provisions in the Consti tu- 

t ion of Wisconsin, 424. 



convention assembled in 1846, thirteen of its one hundred 
14 

and twenty-four members were foreign-born. Led by two 

outstanding spokesmen, Edward G. Ryan and Dr. Frunz 

~uebschmann, the foreign contingent in the convention struggled 

to retain the liberal franchise requirements of the territory. 

It will be recalled that immigrants above the age of twenty- 

one who were male and had resided in the territory for six 

months had been allowed to vote in the territory since the 

thirties and had been allowed to vote under virtually the 

same qualifications for delegates to the constitutional 

convention. In addition, the foreign-born members of the 

convention wanted to see the oath of allegiance included in 

the franchise requirements because it would obviate one of 

the chief objections of those who wished to exclude the 
15 

foreign population from suffrage privileges. The majority 

of the committee on suffrage and elective franchise upon 

reporting to the convention immediately returned a liberal 

article for consideration. It gave the vote to any white 

male immigrant, twenty-one years of age or more who had 

resided in the territory for six months preceding any elec- 

tion and who had declared his intention to become a citizen 
16 

of the United States, 

14 
Milo M. Quaife ed., The Convention of 1846. (Madison, 

1919). 800. 

15~uaife, Convention of 1846. 207. quoted from the 
Madison Express October 27, 1846. Because the Journal of the 
Convention to form a Constitution for the State of wisconsin, 

846 ( 
__I_ 

Madison, 1847,) carries no record of the debates of the 
convention the writer has made liberal use of the newspaper 
abstracts found in Quaife1s four volumes covering the consti- 
tutional conventions of 1846 and 1848. 

16~ournal of the Convent ion.. . 1846. 29. 
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This  a r t i c l e  proved too l i b e r a l  f o r  t he  opponents of 

t h e  f o r e i g n  vote ,  who i n  t u r n  o f f e r e d  an  amendment which 

denied t h e  f o r e i g n e r  t h e  vo te  i f  he had neg lec ted  t o  become 
17  

a  c i t i z e n  a f t e r  s i x  y e a r s  of r e s idence  i n  t h e  United S t a t e s .  

Democrats and t h e  foreign-born i n  t h e  convention qu ick ly  

de fea t ed  t h i s  amendment, and t hen  the  f irst  a t t empt  was made 

t o  e n t i r e l y  exclude t h e  f o r e i g n e r  from suffrage u n t i l  he had 

become a c i t i z e n  of t h c  United S t a t e s .  For the  most p a r t ,  

t h e  oppos i t i on  c u e  from t h e  whigs of t h e  convention who 

argued t h a t  t he  Congress of the  United s t a t e s  would n o t  al low 

a  p r o v i s i o n  i n  t h e  S t a t e  C o n s t i t u t i o n  which would permi t  t h e  
18 

immigrant t he  vote  wi thout  f i r s t  being an  American c i t i z e n .  

Vhen the  oppos i t i on  continued t o  a t t a c k  t h e  immigrant 

vote  D r .  Franz Huebschmann, a member of t h e  ma jo r i t y  of t h e  

committee on su f f r age  and e l e c t i v e  f r a n c h i s e ,  made a l eng thy  

speech i n  which he l a i d  t h e  ground work f o r  t h e  i nc lus ion  of 

t h e  f o r e i g n e r s  among those  who he ld  t h e  f rar ichise .  whi le  he 

conceded t h a t  immigrants came t o  America t o  b e t t e r  t h e i r  

cond i t i ons ,  he s t r e s s e d  the  p o i n t  t h a t  they a l s o  wanted t o  

s u s t a i n  and t o  suppor t  those  i n s t i t u t i o n s  t h a t  allowed the  

be t te rment  of t h e  s o c i a l  and economic c o n d i t i o n s  of t he  

immigrant. 

A 1 
Quaife, Convention of  1846, 218. Quoted from t h e  

Madison Argue, October 27, 1846. 

l a Q u a i f e ,  Convention of 1846, 223. Quoted from the  
Madison 



"The charge aga ins t  fo re igners ,  t h a t  they 
a r e  ignorant i f  applied to  them a s  a o l a s s ,  is 
untrue and un jus t ,  and i f  t h e r e  a r e  amongst them 
a s  many o r  more who a r e  ignorant,  a s  amongst the  
r e s t  of the  populat ion,  t h i s  is no reason t h a t  they 
should wait a l ong  time before they can enjoy the  
r i g h t  of voting,,.,You throw p o l i t i c a l  responsi-  
b i l  i t y  upon them, which impels them t o  inves t iga te  
t h e  p o l i t i c a l  ques t ions  of the  day, and they w i l l  
thus ga in  experience and pursue an enlightened 
p o l i t i c a l  course....I contend t h a t  p u t t i n g  in  
r e spec t  t o  p o l i t i c a l  r i g h t s ,  a l l  the d i f f e r e n t  
na t iona l  elements composing the  population of 
Wisconsin on a par  is the  b e s t  pol icy  which we can 
pursue. We a l l ,  I be l i eve ,  d e s i r e  t h a t  these  d i f -  
f e r e n t  na t iona l  elements should a s  soon a s  poss ib le  
u n i t e  and amalgamate nd form one whole people, t h e  
people of wisconsin.Jg 

Whigs l ed  at tempts  t o  r e s t r i c t  the  vote t o  c i t i z e n s  of 

t h e  United S t a t e s  on the  ground t h a t  only Congress had the 

power t o  make immigrants c i t i z e n s  of the  United S t a t e s .  

without c i t i z e n s h i p  a  person could n o t  under the  United 
20 

S t a t e s  Const i tu t ion  l e g a l l y  vote. Unfortunately f o r  the  

opponents of the  fo re ign  vote,  t h i s  confusion of terms was 

effectivtfdy c leared  up by Edward C. Ryan, He accura te ly  

pointed o u t  t h a t  while Congress alone had the  power t o  g ran t  

c i t i z e n s h i p  t o  immigrants, t h e  s t a t e s  under the Federal 

Cons t i tu t ion  had the  power t o  decide upon the  q u a l i f i c a t i o n s  

of e l e c t o r s .  The power t o  grant  c i t i z e n s h i p  and the power 

t o  decide upon the  e l e c t o r s  of t h e  s t a t e  a r e  c l e a r  and d i s -  

t i n c t  under the  provis ions  of t h e  Federal  Cons t i tu t ion ,  

l g p u a i f e ,  Convention of 1846, 234-35. Quoted from the  
Madison Argus, Oct. 27, 1846. 

'Opuaifa, Convention of 1846, 236-37. Quoted from the  
Madison Argus, Oct. 27, 1846, - 



Ryan argued. Then he bur ied  h i s  opponents under a  shower 

of o r a t o r y :  n,,.we here  i n  Wisconsin - t h e  pa rad i se  of 

western  c i v i l i z a t i o n ,  t he  promised land  of modern emigra t ion  - 
t o  what do we owe a l l  our weal th ,  a l l  our power, a l l  our 

g r e a t n e s s  - our very capac i ty  and r i g h t  t o  become a s t a t e ?  

S i r ,  t o  emigration...,Wisconsin owes a l l  t o  emigrat ion even 
2 1 

t o  h e r  very e x i s t e n c e  today as a c i v i l i z e d  s t a t e . "  

Although c l e a r l y  i n  t h e  minor i ty ,  t h e  opponents of 

s u f f r a g e  f o r  t h e  f o r e i g n e r s  missed no  chance t o  o b j e c t  t o  

concess ions  t o  t he  immigrants. They d i d  succeed i n  r a i s i n g  

t h e  res idence  time before  s u f f r a g e  could be obta ined t o  

one yea r ,  b u t  t he  r e s t  of t h e  q u a l i f i c a t i o n s  remained a s  

t h e  major i ty  of the  committee on su f f r age  and e l e c t i v e  
22 

f r ~ n c h i s e  had o r i g i n a l l y  proposed. 

when t h e  C o n s t i t u t i o n  of 1846 was r e j e c t e d  a t  t h e  

p o l l s ,  t he  deba te  cont inued i n  t h e  t e r r i t o r i a l  l e g i s l a t u r e .  

Considerable  numbers of Germans and Norwegians had migrated 

i n t o  t h e  s t a t e  by t h i s  t ime and had asked t h a t  the  documents 

O X  t h e  l e g i s l a t u r e  be p r i n t e d  i n  t h e i r  n a t i o n d  l t aguages .  

I n  t h e  l e g i s l a t i v e  counci l  of 1847, however, ob j ec t ion8  were 

r a i s e d  t o  the  p r i n t i n g  of t he  Governor ' s  Message i n  any 

langubge o t h e r  than Engl ish .  Led by Henry Clhrk of Walworth 

County, t h e  a n t i - f o r e i g n  group urged t h a t  p r i n t i n g  t h e  docu- 

ments i n  any language except Eng l i sh  would encourage t h e L  

' lQuai fe ,  Convention of 1846, 268-64. Quoted from the  
Madison Argus, Oct. 27, 1846. 

2 Z ~ o n s t i t u t i o n  of t h e  S t a t e  of Wisconsin., ,1846, ~ r t i c l e  
V I I I ,  Sec t ion  1, subsec t ion  2. 



fo re igner  t o  maintain h i s  o r i g i n a l  n a t i o n a l i t y  aud thus re- 

main n.. . d i s t i n c t  ana i s o l a t e d  communities, thinking, f e e l i n g ,  

and a c t i n g  by themselves and having no sympathies i n  common 

with the American peop1e.n C l o k  c i t e d  i n  deprec ia t ion  the 

example O L  Pennsylvania where t h e  Germans were s t i l l  t o t a l l y  

inaccess ib le  through ordinary means of communication. Thus, 

he contended, although possessing meagre i r l t  ormation, they 

o f t e n  con t ro l l ed  the  p o l i t i c s  of  the s t a t e  by a c t i n g  a s  a  
23 

group. The p r o t e s t  was ignored, and the message of the 

governor was pr in ted  i n  English,  German, and Norwegian. 

when the secona c o n s t i t u t i o n a l  convention met i n  the  

winter of 1847-46, the  Whig pa r ty  made an appreciable  gain 

i n  the  percentage of delegates .  Nevertheless,  the Democrats 

continued t o  have complete control  of the  convention and 
24 

seven of t h e  members were foreign-born. In general ,  the  

debaters i n  the second constbitutiorml corlverition followed 

the same p a t t e r n  as those of the  convention of 1846. On 

December 24, 1847 a major i ty  of the  committee on general  

provis ions reported an a r t i c l e  on suf f rage  t h a t  was v i r t u a l l y  

t h e  same a s  the  o r i g i n a l  a r t i c l e  proposed by the convention 
25 

of 1846. I t  recommended t h a t  persons no t  c i t i z e n s  of the  

2 4 ~ i l o  I. Quaife. The ~ t t a i m e n t  of Statehood. (Madison, 
c., 1928,) 931. 

2 5 ~ o u r n a l  of the  Convention t o  form a Const i tu t ion  f o r  
the  S t a t e  of Wisconsin, with a  ske tch  of the  Debates..begun 
and held a t  Hadison, on the  f i f t e e n t h  day of December, Eight- 
een Hundred and Forty-Seven. (Mad ison, l848) ,  64-65. hemsfher 
c i t e d  Journal of Convention 1847-48, 



United S t a t e s  be  allowed t o  vo te  a f t e r  s i x  months res idence  

i n  Wisconsin i f  they dec la red  t h e i r  i n t e n t i o n  of becoming a  

c i t i z e n  of t h e  United S t a t e s .  The major i ty  of t he  committee 

was small and a cons iderab le  minor i t y  recommended t h a t  t h e  

r e s idence  requirement  be lengthened.  This  oppos i t i on  sug- 

ges t ed  two r e s t r i c t i v e  measures. The f i r s t  was an a t t empt  

t o  r e s t r i c t  t he  f r a n c h i s e  t o  white male c i t i z e n s  of the  

United S t a t e s  above t h e  age of twenty-one, whi le  the  second 

amendment proposed t h a t  only  t hose  white male i n h a b i t a n t s  

r e s i d i n g  i n  t h e  s t a t e  a t  t h e  time of  t h e  adopt ion of t he  
26 

S t a t e  C o n s t i t u t i o n  should be allowed t h e  vote.  

Char les  Dunn, a  Democrat and a  son of an I r i s h  gen t l e -  

man who had immigrated t o  the  United S t a t e s ,  l e d  the  a t t a c k  

on the  l i b e r a l  a r t i c l e  proposed by t h e  m a j o r i t y  of the  

committee, This aaneuver prevented t h e  charge of na t iv i sm 

from be ing  pressed  by those  i n  f a v o r  of t h e  f o r e i g n e r  having 

t h e  vote.  D u n  defended hi& amendment on t h e  ground t h a t  

t h e  f o r e i g n e r s  now i n  t h e  s t a t e  should be allowed t o  vo te  

because they  would s h a r e  i n  t he  heavy t a x a t i o n  inc iden t  t o  

t h e  format ion of t h e  s t a t e ,  b u t  he warned t h a t  the  b e n e f i t s  

of t he  vo te  should n o t  be allowed so  cheaply t h a t  t he  f o r -  

e igne r  would n o t  a p p r e c i a t e  it, I l l i n o i s ,  he noted,  had 

a f t e r  twenty-nine y e a r s '  exper ience adopted a  proposal  

similar t o  h i s  measure. DUnn contended t h a t  p o l i t i c a l  

e f f e c t  being t h e  s o l e  reason f o r  t h e  s i x  months' requirement ,  

2 6 ~ o u r n a l  of t h e  Convention 1847-48. 129-30. 
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27 

it should be removed from the article on suffrage, The pro- 

foreign suffrage group objected that it would be unjust to 

require those who moved into the state from abroad to wait 

for five years before they could vote and that even if 

foreigners were ignorant, either party would have equal 
28 

opportunity to capture their vote. 

These tactics of opposition and argumentation were un- 

doubtedly designed to force a compromise article in the con- 

stitution. James D. Reymert, a Norwegian-born Deinocrat, 

introduced the compromise amendment after Dunnts measure 

had been voted down. Reyrnertts amendment to the article on 

suffrage would virtually restore to the constitution the 

same provisions which had been adopted in the constitution 

of 1846. It provided that the foreigner, if white and male 

and above the age of twenty-one, could become a qualified 

elector upon one year's residence in the state and after 

his declaration of his intention to become a citizen of the 

United States. With the adoption of the compromise measure, 

the debate over the suffrage requirements for foreign-born 
29 

residents of wisconsin came to an end, Reymert 1 s amend- 

ment was incorporated into the constitution of Wisconsin 

adopted in 1848 and the requirements remained unchanged 

27~ournal of the Convent ion 1847-48. 147-150. 

28~ournal of the Convention 1847-48. 152. Statement 
made by William H. Fox, member from Dane County who had been 
born in Ireland, 

29~ournal of the Convention 1847.48. 179-180; Quaif e, 
Attainment of Statehood, 381-82. 



30 
throughout the nineteenth century, 

The movement for Negro suffrage in Wisconsin grew out of 

the spread of the abolitionist movement in the eighteen- 

thirties and forties. Largely unorganized before 1833, 

abolitionist ideas spread rapidly throughout the thirties 

until by 1839 two large anti-slavery organizations dominated 
31 

the movement, The anti-slavery movement quickly became 

political wk en in 1840 James G, Birney was nominated by the 
32 

Liberty party for the presidency, There was little anti- 

slavery agitation in Wisconsin until 1843 although an 

Abolitionist Society had been formed in 1840 in Racine 

county, and a Territorial ~nti-Slavery Society had been 
33 

formed in 1842. 

Encouraged by successes of abolitionists in the eastern 

states, the Wisconsin supporters of abolitionism established 
34 

in 1843 a paper called the Prairievflle American Freeman. 

Support for the extension of the vote to the Negro came from 

t he  Liberty Party, the Free Soilers, and the Whigs, but in 

this period they were a helpless minority because the dom- 

30~onstitution of Wisconsin, Article 111, section 1, 
subsection 2, 

''~wi~ht I,. Duraond, Antislavery Origin8 of the Civil War 
in the United States, (Ann Arbor, Hich,, 1939) 47. 

"wilfred E, Binkley, American Political Parties: Their 
Natural History (New York, 1947). 183. 

33~. 1. Thornson, A Political History of Wisconsin, 
(Milwaukee, 1900), 37-39, 

34~homson, Political History of Wisconsin, 40-41, 



i n a n t  Democrats, wi th  the  except ion  of t he  Free  ~ e m o c r a t s ,  

a r rayed  themselves a g a i n s t  such a movement, When t h e  f i r s t  

c o n s t i t u t i o n a l  convention met i n  1846 Democrats c o n t r o l l e d  
35 

t h e  convent ion by a t  l e a s t  103 ou t  of t he  124 d e l e g a t e s ,  

Thus the  movement f o r  Negro s u f f r a g e  r ece ived  l i t t l e  sympathy 

from t h e  convent ion of 1846. 

s l a v e r y  i n  Wisconsin never e x i s t e d  i n  any app rec i ab l e  

amount. I n  t h e  T e r r i t o r y  i n  1840 t h e r e  were only e leven 

s l a v e s  and 185 f r e e  Negroes. Although by 1850 the  Negro 

popula t ion  i n  Rfisconsin had r i s e n  t o  635, as a numerical 

group t h e  Negro never  a rose  t o  even one pe rcen t  of  t h e  en- 
36 

t i r e  popu la t ion  of t he  s t a t e  du r ing  t h e  n ine teen th-cen tury ,  

Wisconsin was p r o t e c t e d  t o  the  sou th  and sou theas t  by a  b e l t  

of s t a t e s  - I l l i n o i s ,  Ind iana ,  and Ohio - which had e a r l y  
37 

placed r e s t r i c t i o n s  on negroes.  ~ h u s  t he  Negro found 

acces s  t o  Wisconsin d i f f i c u l t .  Bans on t h e  Negro vote  had 

been e s t a b l i s h e d  i n  South Ca ro l ina ,  V i rg in i a ,  North Caro l ina ,  

and Georgia i n  the  c o l o n i a l  pe r iod ,  while t he  word "whiten 

a s  a vo t ing  q u a l i f i c a t i o n  was found i n  t h e  e a r l y  s t a t e  con- 

s t i t u t i o n s  of V i rg in i a ,  South Caro l ina ,  Georgia,  Delaware, 

and Maryland. Northern s t a t e s ,  such as Massachusetts  and 

35 Quaife,  Convention of 1846, 800. 

3 6 ~ e p a r t m e n t  of Commerce, Bureau of Censua S t a t i s t i c s ,  
Negro Popula t ion  1790-1915, (Washington D.C., 1918) 57, 
43-44. 

Lulu hl, Jensen ,  The Problem of S lavery  i n  the  O l d  
Northwest,  1787 t o  1858. Unpublished Doctoral  d i s s e r t a t i o n ,  
Un ive r s i t y  of Iowa, 1941. 



New York hedged t h e i r  vo t ing  q u a l i f i c a t i o n s  wi th  p rope r ty  

q u a l i f i c a t i o n s  so a s  t o  p l a c e  unusual requirements  on t h e  
38 

vote  of t h e  Negro, Wisconsin was thus  fu rn i shed  with  a 

f u l l  s c a l e  of p receden t s  which t h e  Democrats could employ 

f o r  t h e  exc lus ion  of t he  Negro from the  f r a n c h i s e .  

I t  was c l e a r l y  apparen t  from t h e  beginning of t he  f i r s t  

Wisconsin c o n s t i t u t i o n a l  convent ion t h a t  t h e  Democratic p a r t y  

was committed t o  t h e  exc lus ion  of t h e  Negro from the  vote.  

whi le  t h e  f i r s t  a r t i c l e  proposed by the  ma jo r i t y  of t he  

committee on s u f f r a g e  and e l e c t i v e  f r a n c h i s e  was designed 

t o  i nc lude  t h e  foreign-born of t he  s t a t e ,  t h e  Negro was 

ba r red  because of t he  i n c l u s i o n  of t h e  r e s t r i c t i v e  word 
39 

flwhiten i n  t h e  f i r s t  s ec t ion .  The l e a d e r s  of t he  Demo- 

c r a t i c  p a r t y ,  l e d  by Edward G. Ryan and Moses M. s t rong ,  

qu i ck ly  r a l l i e d  behind t h i s  r e s t r i c t i o n .  Ryan i n s i s t e d  

t h a t  i f  t h e  Negro were allowed the  vo te ,  t h e  s t a t e  would be 

overrun with  runaway s l a v e s  from the  South,  God, Ryan 

argued,  had p laced  an w e e .  i n supe rab le  mark of s e p a r a t i o n  

on t h e  two races . "  and no man had the  r i g h t  t o  remove such 

a  God-given d i s t i n c t i o n ,  New York was c i t e d  as  an example 

of t h e  ill f a t e  of every experiment which gave t h e  Negro 

t h e  vo te .  I n  t he  c i t y  of New York, t h e  f u t u r e  c h i e f - j u s t i c e  

of t he  Wisconsin Supreme Court remarked, n . , ,every Negro was 

3 8 ~ r n i l  Olbr ich,  The Development of Sentiment on Negro 
S u f f r a g e  t o  1860. B u l l e t i n  of t h e  Univers i ty  of  Wisconsin 
No. 47'7. (Madison, 1912) ,  9-16. 

3 g ~ o u r n a l  of t h e  convention... 1846. 29. 



a t h i e f ,  and every Negro woman was f a r  wor seen  He concluded 

t h a t  i t  would be an i n j u s t i c e  t o  t h e  Negro as well  as t o  t he  
40 

whi tes  t o  p l ace  t he  two r a c e s  i n  t he  same s c a l e  of e q u a l i t y ,  

Moses M. Strong approved h e a r t i l y  of Ryan's  speech, d e c l a r i n g  

t h a t  i f  t h e  Negro were allowed t o  vo te ,  t h e  new c o n s t i t u t i o n  

would n o t  r e c e i v e  f i f t y  v o t e s  west of t h e  Rock River because 

t h e  people t h e r e  would deem it  an infr ingement  on t h e i r  

n a t u r a l  r i g h t s  t o  p l a c e  them on an equal  l e v e l  with t h e  
4 1  

ncolored r ace ,  " I n  t h e  concluding argument, a Whig main- 

t a i n e d  t h a t  i t  was i d l e  t a l k  t o  extend t o  the  Negro t h e  

r i g h t  t o  vote  while t he  community s t i l l  re fused  H., . to 
42 

commingle, in te rmarry ,  and e a t  and d r i n k  wi th  theman 

Minori ty  o b j e c t i o n s  t o  t he  ma jo r i t y  r e p o r t  were presen-  

t ed  t o  t h e  convention,  and t h e i r  a r t i c l e  v i r t u a l l y  repea ted  

t h e  ma jo r i t y  measure except  t h a t  i t  d e l e t e d  t h e  word nwhi teu  
43 

from i ts  p rov i s ions ,   his r e p o r t  by t h e  pro-Negro s u f f r a g e  

group only l e d  t h e  ma jo r i t y  Democrats t o  o f f e r  t h r e e  amend- 

ments t o  t h e  o r i g i n a l  a r t i c l e ,  which once more emphat ical ly  

r e s t a t e d  t h e i r  de t e rmina t ion  t o  exclude t h e  Negro from t h e  
44 

vote .  

40quaife,  Convention of 1846, 214-15. Quoted from t h e  
Madison Express ,  October 27, 1846. 

41puaife, Convention of 1846, 215. Quoted from the  
Madison Express,  Oct. 27, 1846. 

42 
Quaife, Convention of 1846, 217. Quoted from the  

Madison Ex r e s s ,  Oct. 27, 1846, Remark of Moses S. Gibson, + member of t e Convention from Fond du Lac county. 

4 3 ~ o u r n a l  of t h e  Convention.. ,1846. 67-68. 

4 4 ~ o u r n a l  of t he  Convent ion. . . 1846. 89. 
k 
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As a member of the committee on suffrage and elective 

franchise, Charles Burchard, a Whig from Waukesha, led the 

pro-Negro suffrage argument. His position was moderate and 

a far cry from the uncompromising attitude of many anti- 

slavery leaders. Basically his argument rested on three 

main principles. It., ,all men are born free and equal.. . . 
second,,,the negro has rights as sacred and as dear as any 

other race and third.,.these rights can only be secured by 

placing in his hands the instrument of defense - the ballot 
which is provided by our institutions as a safeguard of 

45 
political rights." Denying the allegation that the exten- 

sion of the vote to the Negro was an unprecedented act, 

he cited the cases of New Hampshire, Massachusetts, and 

Vermont as states where the Negro nas allowed to vote. 

Further, he noted that the possession of taxable property 

entitled the vote and that such property owners could justly 

demand representation through the right to vote. Such was 

the case of New York and the other states where the Negro 

was allowed to vote, subject to certain property qualif ica- 
46 

t ions. 

The resulting constitutional provision in 1846 made it 

all too apparent that one of the main qualifications for 

enfranchisement was the color of a man's skin, Despite the 

45~uaife, Convention of 1846, 242-43. Quoted from the 
Madison Express, Oct. 27, 1846. 

46Quaife, Convention of 1846, 244-45. Quoted from the 
Madison Express, Oct, 27, 1846, 
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failure of the pro-Negro suffrage groups to win the vote for 

the Negro, they managed to pass a resolution which provided 

for a separate ballot to be cast at the election for the 

ratification of the constitution, If in this election a 

majority of the people voting at the election voted for the 

inclusion of Negro suffrage, then a separate section provided 

for by the resolution would become part of the constitution 
47 

of the state. Only eight of the twenty-three reporting 

counties gave majorities for the Negro-suffrage resolution; 
48 

so it was rejected by a vote of 14,615 to 7,664, 

Wisconsin's first constitution was rejected in the el- 
49 

ection of 1847 by a vote of 20,233 to 14,119. Thus the 

pro-Negro suffrage groups of the state were given another 

opportunity to install a favorable provision in the Wisconsin 

Constitution. Controversial provisions such as the banks 

and banking, the extension of property rights to married 

woinen, the exemption of property from forced sale, and the 

elective judiciary, defeated the first constitutional 
50 

attempt, Clearly, a majority of the voters of Wisconsin 

did not want to extend to the Negro the right of suffrage. 

Faced with this problem and the resistance of the Democratic 
. - 

47~ournal of the Convent ion, 1847-48, 653. 

48~ournal of the Convention, 1847-48, 19. 

*'ibid -* s 19, 

50 Frederic L. Paxson, nwisconsin- A Constitution of 
in Quaife, The Movement for Statehood, 1845-46. 51. 



p a r t y  t o  cons ider  any amendment which would a l low t h e  Negro 

t h e  vo t e  d i r e c t l y  under t h e  c o n s t i t u t i o n ,  t h e  pro-Negro 

s u f f r a g e  group adopted a new t a c t i c  i n  t h e  c o n s t i t u t i o n a l  

convent i o n  of 1847.48. 

Debate opened over t h e  problem of Negro s u f f r a g e  when 

i t  was proposed t h a t  t h e  l e g i s l a t u r e  of t h e  s t a t e  be g iven  

t h e  power t o  admit wcolored personan t h e  r i g h t  of s u f f r a g e .  

It  was he ld  by E. V. Whiton, a Whig from Rock county,  t h a t  

t h e  l e g i s l a t u r e  should be g iven  t h i s  power i f  the  sen t iment  
51 

should improve. Encouraged by the  approval  of t h i s  amend- 

ment, t h e  pro-Negro s u f f r a g e  group endeavored t o  pas s  a  pro- 

v i s i o n  t h a t  t h e  l e g i s l a t u r e  i n  t h e  s e s s i o n  of 1850 and every 

succeeding fou r  y e a r s  should prov ide  f o r  a  b a l l o t  upon t h e  
52 

q u e s t i o n  of Negro su f f r age .  ~l though t h e  amendment was 

approved f o r  a  t h i r d  r ead ing ,  t h e  f i n a l  form conta ined no 

such p rov i s ion .  In  s p i t e  of t h e  f a c t  t h a t  t h e  Negro was ex- 

cluded from t h e  f r a n c h i s e ,  an opening was l e f t  when t h e  

C o n s t i t u t i o n  provided t h a t  t h e  l e g i s l a t u r e  could a t  any time 

extend by law t h e  r i g h t  of s u f f r a g e  t o  pe r sons  no t  l i s t e d  

among t h e  q u a l i f i e d  v o t e r s ,  provided t h a t  t he  a c t  be approved 
I 

53 
by a m a j o r i t y  of a l l  v o t e s  c a s t  a t  t h e  e l e c t i o n .  

R a t i f i e d  by a  vo t e  of 16,799 t o  6 ,384,  the  C o n s t i t u t i o n  

of 1848 provided the  means by which t h e  pro-Negro s u f f r a g e  

' lQua i f e ,  The ~ t t a i m e n t  of Sta tehood,  383. Quoted 
from t h e  Madison Tri-Weekly Express,  Jan.  6 ,  1848. 

5 2 ~ o u r n a l  of t he  Convent ion,  1847.48. 191-92. 

5 3 ~ o n a t i t u t i o n  of Wisconsin, A r t i c l e  111, s e c t i o n  1, 
, s u b s e c t i o n  4. 
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54 

groups could cont inue  t h e i r  campaign. The l e g i s l a t i v e  

s e s s i o n  of 1849 saw t h e  passage of an a c t  which provided 

t h a t  i f  a  ma jo r i t y  of a l l  vo t e s  c a s t  a t  the  ensuing e l e c t i o n  

of 1849 approved, nEvery male colored i n h a b i t a n t  of twenty- 

one y e a r s  of age and upmards, who s h a l l  have r e s ided  i n  the  

s t a t e  f o r  one y e a r  nex t  p reced ing  any e l e c t i o n ,  s h a l l  be 

deemed a  q u a l i f i e d  v o t e r  a t  such e l e c t i o n ,  and e l i g i b l e  t o  
55 

hold  any o f f  i c e  i n  t he  S t a t e . *  I n  an extremely l i g h t  vote  

t h e  a c t  was approved a t  the  e l e c t i o n  of November, 1849, by a  
56 

vo te  of 5,265 t o  4,075,  This  a c t  should have e n t i t l e d  t h e  

Negro t o  t h e  v o t e  i n  Wisconsin, b u t  i t  was challenged and 

he was prevented from e x e r c i s i n g  h i s  f r anch i se .  

Pro-Negro s u f f r a g e  a g i t a t i o n  du r ing  t h e  e i g h t e e n - f o r t i e s  

was c a r r i e d  on mainly by the  members of t h e  L ibe r ty  P a r t y ,  

Meeting with  1 i t t l e  p o l i t i c a l  succes s  t he  wisconsin Liber ty  

P a r t y  members s h i f t e d  t h e i r  p o l i t i c a l  a l l e g i a n c e  t o  t he  

Free  S o i l  p a r t y  i n  1848 when these  two groups merged. Led 

by Sherman M. Booth, Char les  Durkee, I. Codding, and ~ e n e r a l  

James H, Paine,  t he  Free  S o i l e r s  cont inued a f t e r  1849 t h e  
57 

a g i t a t i o n  f o r  t h e  ex t ens ion  of t h e  vote  t o  t h e  Negro. 

when t h e  Republican p a r t y  a rose  i n  1854, a  new veh ic l e  was 

a v a i l a b l e  f o r  t h e  continuance of t he  movement, Three y e a r s  

54Thosson, P o l i t i c a l  H i s t o r y  of Wisconsin, 56. 

55~aws of Wisconsin, 1849. Chap. 137. 

56Wisconsin Bluebook-1951 (Madison, l g s l ) ,  205. 

57~hornson, Pol  i t i c a l  H i s t o r y  of Wisconsin, 60, 



elapsed a f t e r  t h e  format ion of the  new p a r t y  before  ano the r  

a t t empt  was made t o  extend t h e  vo te  t o  t he  Negro by l e g i s -  

l a t i v e  enactment, I n  1857 the  Bisconsin  L e g i s l a t u r e  passed 

an a c t  which extended the  r i g h t  of s u f f r a g e  t o  male persons  

of "Afr ican bloodw who had a t t a i n e d  the  age of twenty-one 

y e a r s  o r  more wi th  t h e  same q u a l i f i c a t i o n s  imposed by t h e  
58 

Wisconsin Cons t i t u t i on ,  It  provided,  however, t h a t  be fo re  

t h i s  a c t  could t ake  e f f e c t  t h e r e  had t o  be a ma jo r i t y  of a l l  

v o t e s  c a s t  a t  t he  nex t  general  e l e c t i o n  f avo rab le  t o  t h i s  

ex tens ion ,  The a c t  was r e j e c t e d  i n  t h e  e l e c t i o n  of ~ o v e m b e r ,  
59 

1857 by a vo te  of 41,345 t o  25,235, 

Another a t t empt  was made i n  1865 t o  g e t  a major i ty  of 

t h e  v o t e r s  t o  approve of an a c t  a u t h o r i z i n g  the  ex t ens ion  
60 

of t h e  vo te  t o  the Negro, b u t  once a g a i n  t h e  measure was 
61 

r e j e c t e d  by a vo te  of  55,591 t o  46,588, Stymied by t h i s  

t u r n  of even t s ,  t he  Republ icans  sought t h e  i n t e r v e n t i o n  of 

t h e  Supreme Court .  The fo l lowing  yea r ,  i n  1866, the  Court 

i n  t h e  case  of G i l l e s p i e  v. Palmer decided t h a t  t h e  March 

22,1849 a c t  had become law when i t  was approved by a  major- 
62 

i t y  of the  v o t e s  c a s t  a t  t h e  November e l e c t i o n .  However, 

t h e  c o n s t i t u t i o n  was n o t  changed t o  recognize  t h e  s u f f r a g e  

5 8 ~ e n e r a l  Laws of Wisconsin, 1857. Chap. 44. 

' O ~ e n e r a l  Laws of Wisconsin, 1865. Chap. 414. 



of the  Negro u n t i l  1882 when two succes s ive  l e g i s l a t u r e s  

approved t h e  amendment t o  t h e  C o n s t i t u t i o n  and the  smal l  

number of v o t e r s  a t  t he  November e l e c t i o n  of 1882 approved 
63 

t h e  chan$e by a  vo te  of 36,223 t o  5,347. 

Women, excluded from t h e  r i g h t  of s u f r  rage  under t h e  

Organic Law of t h e  T e r r i t o r y  and t h e  C o n s t i t u t i o n  of Wisconsin, 

t r i e d  t o  g a i n  t h e  vo t e  from t h e  e i g h t e e n - f i f t i e s  u n t i l  t h e  

passage  of t h e  Nineteenth  Amendment t o  t h e  Federa l  Cons t i t u -  

t i o n ,  Before t h e  C i v i l  War t h e  movement t o  extend t h e  

s u f f r a g e  t o  women was l a r g e l y ,  unorganized and depended f o r  

t h e  most p a r t  upon t h e  e f f o r t s  of n a t i o n a l l y  known Women's 

R igh t s  l e a d e r s  f o r  what l i t t l e  impetus i t  d i d  have. ~ l t h o u g h  

s u f f r a g e  f o r  women was mentioned i n  t h e  c o n s t i t u t i o n a l  con- 
64 

v e n t i o n  of 1846, l i t t l e  a c t i v i t y  was forthcoming u n t i l  t h e  

f i f t i e s .  Few newspapers favored  women's s u f f r a g e  and t h o s e  

t h a t  d id  a l s o  seemed t o  f avo r  t h e  reforms of temperance, 

women's r i g h t s ,  and a n t i - s l a v e r y .  Na t iona l ly  known women's 

r i g h t s  l e a d e r s ,  such as C l a r i n a  Howard Nicholson and 

Lydia  Fowler, toured t h e  s t a t e  speaking i n  t h e  l a r g e r  c i t i e s  
65 

i n  1853, whi le  Lucy Stone v i s i t e d  Wisconsin i n  1855, 

L e g i s l a t i v e  a t t emp t s  t o  g ive  t h e  women of t he  s t a t e  t h e  

64Thaodora W. Youmans, "How Wisconsin Women Won the  
B a l l o t ,  fl Wisconsin Magazine of H i s t o r x ,  Vol. 5, ( l921-22) ,  4, 

65~oumans,  "How  isc cons in Women Won t h e  B a l l o t ,  II 5. 
E l i z a b e t h  Cady S tan ton  -- e t  a l . ,  The H i s t o r y  of Woman S u f f r a g e  
(Mew York, 1881) Vol. I. 178-184, 318, 



vo te  appear t o  have o r i g i n a t e d  i n  1856 when Hamilton H. 

Gray, a  Democrat and newspaper owner from L a f a y e t t e  county,  

in t roduced a b i l l  i n  t he  Assembly which provided t h a t  s i n g l e  

women above t h e  age of twenty-one with r e a l  e s t a t e  valued a t  

two hundred d o l l a r s  o r  more and women whose husbands had been 

absen t  from the  s t a t e  f o r  two y e a r s  p reced ing  any genera l  

e l e c t i o n ,  should be given t h e  vote  s u b j e c t  t o  t h e  approval  
66 

of a ma jo r i t y  of vo t e s  c a s t  at an e l e c t i o n .  Numerous 

p e t i t i o n s  were presen ted  t o  t he  l e g i s l a t u r e  by Senator  

C. L. Sholes ,  e d i t o r  of t h e  Kenosha Telegraph,  suppor t ing  

t h e  proposed woments s u f f r a g e  l e g i s l a t i o n ,  bu t  the  measure 
67 

was de fea t ed ,  One yea r  l a t e r  An to ine t t e  L. Brown Blackwell 

s e n t  a commmication t o  t h e  Assembly, accompanied by a Memorial 

of the  National  women's Rights  Convention ask ing  f o r  arnend- 

rnents t o  t h e  Wisconsin C o n s t i t u t i o n  f o r  the  vote f o r  women 

and f o r  laws which would ame l io ra t e  t h e  cond i t i on  of women 

i n  t h e  s t a t e ,  I t  was moved t o  r e f e r  t h e  cornrmnication t o  

t he  committee which was cons ider ing  t h e  ex tens ion  of the  

s u f f r a g e  t o  t he  Negro, wi th  i n s t r u c t i o n s  t o  amend t h e  b i l l  

t o  i nc lude  p rov i s ions  f o r  the  vote  of women, Opponents of 

t he  measure qu ick ly  ob jec t ed  t h a t  c e r t a i n l y  t h e  members d id  
68 

n o t  wish t o  c l a s s  t h e i r  own mothers and s i s t e r s  wi th  t+Negroesn. 

ee l ad i son  S t a t e  Journa l ,  Jan. 23, 1856. Youmans, 'How 
v i s c o n s i n  Women Won t h e  ~ a l l ' o t , ~ ~  6. 

6 7 ~ a d i s o n  S t a t e  Jou rna l ,  Feb. 2, March 13, 1856. 

6 8 ~ a d  i son S t a t e  Journa l ,  February 21, 1857, 



On motion, t h e  s u b j e c t  was r e f e r r e d  t o  t h e  committee on 

c h a r i t a b l e  and r e 1  ig ious  i n s t r u c t i o n ,  

~ l t h o u g h  s e r i o u s  a g i t a t i o n  f o r  women's s u f f r a g e  seems t o  

have been c u r t a i l e d  dur ing t h e  C i v i l  war, it  was resumed wi th  
69 

an  organized e f f o r t  a t  t he  c l o s e  of t h e  c o n f l i c t ,  Local 

o rgan iza t ion  now rep laced  t h e  unorganized movement and i t s  

a lmost  e n t i r e  dependence upon n a t i o n a l  f i g u r e s  t o  in f luence  

t h e  wisconsin  l e g i s l a t u r e ,  Two y e a r s  a f t e r  the  c l o s e  of the  

C i v i l  War an WImpartial Su f f r age  Conventionn was held a t  
70 

J a n e s v i l l e  on October 9 and 10, 1867, E a r l i e r  i n  t he  

yea r  a t t empt s  were made i n  t he  l e g i s l a t u r e ,  l e d  by John TI 

Dow i n  t h e  Assembly, t o  amend t h e  c o n s t i t u t i o n  by inc lud ing  

women as q u a l i f i e d  e l e c t o r s .  A j o i l l t  r e s o l u t i o n  passed 

bo th  the  ~ s s e m b l y  and t h e  Sena te  t o  inc lude  women as q u a l i f i e d  
71 

vokers. The fol lowing y e a r  t h e  c o n s t i t u t i o n a l  amendment, 

once aga in  in t roduced i n  t h e  l e g i s l a t u r e ,  was promptly r e -  

j ec t ed  by the  Assembly by a  vo te  of 46 t o  36 d e s p i t e  t h e  
7 2  

e f f o r t s  of a lobby organized by John T, Dow. 

In 1869 a S t a t e  Convention f o r  Women's R igh t s  was held  

a t  Milwaukee, February 24 and 25, l e d  by D r .  Laura Ross 

- and Miss L i l a  Peckham wi th  Mary 8 .  Livermore, Susan B,  ~ n t h o n y ,  

t ion  

69~oumans,  tjHow Wisconsin Women Won t h e  B a l l o t m M  7, 

 adiso is on S t a t e  J o u r n a l ,  March 20, 1867. J o i n t  Resolu- - 1867, NO. 21. 

7 2 ~ a d i s o n  S t a t e  Journa l ,  March 7, 1868. 



and ~ l i z a b e t h  Cady S tan ton  appearing.  A s  a  r e s u l t  of  t h e  

convention s i x  Milwaukee women went t o  Madison t o  lobby f o r  

t h e  proposed school s u f f r a g e  b i l l  then  be fo re  t he  l e g i s l a -  
73 

t u r e ,  For the  f i r s t  t ime a p o l i t i c a l l y  i n f l u e n t i a l  f i g u r e  

i n  the  ~ s s e m b l y  championed t h e  cause of women's su f f r age .  

D. H. Maxon, a  Democrat from Winnebago county,  answered the  

c r i t i c s  of t he  women's s u f f r a g e  movement by arguing t h a t  

woraen had t h e  r i g h t  of s u f f r a g e  because our f r e e  i n s t i t u -  

t i o n s  g ive  t o  a l l  equal  r i g h t s ,  a s  shown by the  Dec la ra t ion  

of R igh t s ,  Maxon undertook t o  answer o b j e c t i o n s  t h a t  i f  t h e  

women voted and became a c t i v e  i n  p o l i t i c s ,  they would become 

degraded and cor rup ted .  I f  it were t r u e ,  t h a t  p o l i t i c s  were 

i n  such a s t a t e  of d e t e r i o r a t i o n ,  t hen  he f e l t  t h a t  women 

should be  allowed t h e  vo te  t o  h e l p  p u r i f y  p o l i t i c s  and re -  
74 

move some of t he  p o l i t i c a l  co r rup t ion ,  To take  advantage 

of  t h e  l i g h t  membership of t h e  Assembly on a Monday n i g h t ,  

t he  r e s o l u t i o n  f o r  women's s u f f r a g e  was h u r r i e d  through t h e  

~ s s e r n b l y  under a suspension of r u l e s  and passed by a vo te  

of 39 t o  22. AS usua l ,  t h e  e f f o r t s  were de fea t ed  d e s p i t e  

t h e  b e s t  organized e f f o r t  s i n c e  t h e  o r i g i n  of t h e  movement, 

The y e a r  1869 seemed t o  mark the  h igh  p o i n t  i n  the  e f f o r t s  

f o r  women's s u f f r a g e  because i n  t h a t  yea r  l o c a l  o rgan iza t ions  

became a c t i v e  and Wisconsin advocates  took p a r t  i n  t he  Chicago 

73~oumans *How l i s c o n s i n  @omen Won t h e  Bal lot . I t  8. 

74\qisconsin S t a t e  J o u r n a l ,  Feb. 9, 1869, 



convent ion of t h a t  yea r ,  The movernent f o r  women1 s s u f f r a g e  

reached a l u l l  f o r  a  number of y e a r s  wi th  no s t a t e  convent ions  

be ing  held  u n t i l  the  l a t e  e igh teen-sevent ies .  Then the  r e -  

sumption of t h e  movement forms another  p a r t  of the  s o c i a l  

l e g i s l a t i o n  of Wisconsin. 

811 e f f o r t s  t o  ga in  t h e  vote f o r  women met wi th  f a i l u r e  

i n  Wisconsin u n t i l  the  l a s t  q u a r t e r  of t h e  n ine teen th-cen tury ,  

b u t  women e a r l i e r  gained many e s s e n t i a l  economic r i g h t s  which 

r ev i sed  and n u l l i f i e d  the  r e s t r i c t i v e  common law code. The 

modern movement f o r  womenls r i g h t s  d a t e s  back a t  l e a s t  t o  

t h e  e igh teen th-cen tury  i n  Europe, i n  l a r g e  p a r t  due t o  the  

I n d u s t r i a l  Revolut ion and t h e  i n t e l l e c t u a l  c u r r e n t s  of t he  

"En1 ightenmentll. wi th  the  i n d u s t r i a l i z a t i o n  of New England 

i n  t h e  f i r s t  decade of t h e  n ine teen th-cen tury ,  movements 

sprang up t o  extend women's r i g h t s  b u t  met w i t h  l i t t l e  

success .  With t h e  widening of demoaracy i n  t he  n ine t een th -  

cen tury ,  l e a d e r s  such a s  Frances  Wright, L u c r e t i a  M o t t ,  t h e  

Grimke s i s t e r s ,  and E l i z a b e t h  S tan ton  Cody began an ag i -  

t a t i o n  aimed a t  t h e  r e v i s i o n  of s t a t e  laws e f f e c t i n g  the  

r i g h t s  of women t o  hold p rope r ty ,  t h e  r i g h t  t o  vote,  and f u l l  
76 

c u l t u r a l  p r i v i l e g e s .  women found spokesmen among the  

male reformers  of t he  day, such a s  Channiny, Emerson, 

Garr ison,  and Greely,  who came f o r t h  t o  champion the  ex- 

t e n s i o n  of women's r i g h t s .  The movement f o r  wornents r i g h t s  

7 5 ~ i s c o n s i n  S t a t e  Journa l ,  Feb. 12,  1869; youmano 
nHow Wisconsin Women Won the  B a l l o t . "  10. 

"8er le  C u r t i ,  The Growth of American Thought. (New - . .  
York, c , ,  1943) ,  362-388. 
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appeared t o  wane dur ing  t h e  C i v i l  War b u t  broke ou t  wi th  

renewed vigor  when t h e  women extended t h e i r  crusade t o  

encompass n o t  only women's r i g h t s  b u t  a l s o  an a c t i v e  p a r t  

i n  t h e  temperance crusade.  

Hore succes s fu l  than t h e  movement f o r  p o l i t i c a l  r i g h t s  

of women i n  Wisconsin was the  a g i t a t i o n  f o r  t h e  f r e e i n g  of 

married women's p roper ty  from the  c o n t r o l  of t h e  husband. 

Under common law, upon marr iage a woman's r i g h t  t o  t he  

c o n t r o l  of h e r  s e p a r a t e  p rope r ty  vanished and a l l  of he r  

i n t e r e s t s  merged wi th  those  of h e r  husband, A married 

woman under t h e  law could n o t  make c o n t r a c t s ,  could n o t  sue  

o r  be sued i n  c o u r t s  of law, could no t  have s e p a r a t e  p rope r ty ,  

and should she have r e a l  e s t a t e  i t  was under t he  con t ro l  of 

t h e  husband a s  long  a s  t h e  marriage was continued.  S i n g l e  

women, of  course ,  maintained con t ro l  of t h e i r  own p rope r ty  

under t he  common law. ~ h u s  t h e i r  p rope r ty  r i g h t s  d i d  no t  

come under cons ide ra t ion  i n  t he  movement f o r  t he  ex tens ion  

of economic r i g h t s  of women except  where endeavors were made 

t o  extend t h e  r i g h t  of women i n t o  t h e  f i e l d s  of t h e  pro- 

f e s s i o n s  of l a w  and medicine,  

By 1846 t h e  Democrats of Wisconsin were f u l l y  aware of 

t h e  movement f o r  the  ex t ens ion  of married women's p rope r ty  

r i g h t s .  The Madison Wisconsin Democrat i n  t h e  spr ing  of 

1846 noted an a r t i c l e  i n  t h e  Democratic Review which p r i n t e d  

t h e  p r o v i s i o n s  of t h e  Texas c o n s t i t u t i o n  under which the  

w i f e t s  s e p a r a t e  e s t a t e  was removed from t h e  c o n t r o l  of t he  
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husband. L a t e r  t h e  Madison Wisconsin Argus c a r r i e d  a  pro- 

posa l  f o r  t h e  c o n s t i t u t i o n a l  convent ion which would a l low 

t l . . .al l  p roper ty  acquired by females ,  e i t h e r  by i n h e r i t a n c e ,  

g i f t ,  o r  o therwise ,  s h a l l  n o t  be l i a b l e  f o r  t h e  d e b t s  of 

h e r  husbands, n o r  s u b j e c t  t o  h i s  c o n t r o l  wi thout  h e r  appro- 
78 

bati0n.N Nine days  e lapsed i n  t h e  c o n s t i t u t i o n a l  conven- 

t i o n  of 1846 be fo re  a  r e s o l u t i o n  was introduced t o  i n s t r u c t  

t h e  committee on miscel laneous p rov i s ions  t o  cons ider  and 

r e p o r t  on t h e  a d v i s a b i l i t y  of a  c l a u s e  prov id ing  f o r  t he  
79 

b e t t e r  p r o t e c t i o n  of t h e  r i g h t s  of married women's p roper ty .  

More concre te  a c t i o n  was taken  when a r e s o l u t i o n  was presen ted  

and ado2ted which i n s t r u c t e d  t h e  committee t o  cons ider  t he  

fo l lowing  p rov i s ion :  n ~ l l  p rope r ty  owned by h e r  a t  t h e  

time of her  marriage and t h a t  acquired by h e r  a f te rward  by 

g i f t ,  dev ice ,  de scen t  o r  o therwise  than  from h e r  husband 

s h a l l  be he r  s e p a r a t e  p rope r ty .  Laws s h a l l  be passed pro- 

v i d i n g  f o r  t he  r e g i s t r y  of t he  w i f e ' s  p roper ty  and more 

c l e a r l y  d e f i n i n g  t h e  r i g h t s  of t h e  wife  t h e r e t o ,  as wel l  
80 

a s  p rope r ty  he ld  by he r  husband,tl 

When the  committee on miscel laneous p rov i s ions  r epo r t ed  

i t s  a r t i c l e  back t o  t h e  committee of t h e  whole, t he  f i r s t  

? ? ~ u a i f e ,  The Movement f o r  S ta tehood ,  382. Quoted from 
t h e  Madison \visconsin Democrat, May 30, 1846. 

78pua i fe ,  The Movement f o r  Sta tehood,  464. quoted from 
the  Madison !Pdisconsin Argus, June 30, 1846. 

" ~ o u r n a l  of Convention.. .l846. 44. 

8 0 ~ o u r n a l  of t he  convention..  . l846. 85-86-88. 



of two s e c t i o n s  p e r t a i n e d  e x c l u s i v e l y  t o  t h e  proper ty  

r i g h t s  of married women. The r e l e v a n t  s e c t i o n  read:  

"~11 prope r ty ,  bo th  r e a l  and pe r sona l ,  
a l l  moneys, evidences of deb t  o r  choses  i n  
a c t i o n  of t h e  wife  owned o r  claimed by h e r  be fo re  
marriage and a l s o  t h a t  acqui red  by h e r  a f t e r  
marr iage by g i f t ,  dev i se ,  d e s c e n t  o r  by purchase 
wi th  her  s e p a r a t e  funds ,  shal l  be h e r  s e p a r a t e  
and ind iv idua l  p rope r ty ,  and none of it  except 
t h a t  g iven  t o  h e r  by h e r  husband s h a l l  i n  any 
form be l i a b l e  f o r  h i s  d e b t s ,  and t h a t  donated 
by the  husband s h a l l  be l i a b l e  f o r  d e b t s  owing 
by him a t  t h e  time of t he  dona t ion ,  and i n  t h e  
same manner and t o  t h e  l i k e  e x t e n t  a s  i f  he had 
r e t a i n e d  t h e  same and no f u r t h e r .  Laws s h a l l  
be passed provid ing  f o r  t h e  r e g i s t e r i n g  of t h e  
p r o p e r t y  of t h e  wife  and f o r  c a r r y i n g  o u t  t he  
p r o v i s i o n s  of t h i s  s e c t i o n ,  n 8 1  

Subsequent t o  t h e  i n t r o d u c t i o n  of t h e  a r t i c l e  every p a r t  

of t h e  s e c t i o n  p e r t a i n i n g  t o  married women's p roper ty  

r i g h t s  were a t t acked  and a t t empt s  were made t o  s t r i k e  o u t  

a l l  p a r t s  of t h e  s e c t i o n  a t  va r i ance  wi th  t h e  common law. 

Vhen t h e  convention met t o  cons ider  t h e  adopt ion of 

t h e  married women's p rope r ty  r i g h t s ,  i t  was immediately 

moved t o  s t r i k e  ou t  t h e  e n t i r e  s e c t i o n  and t o  i n s e r t  a  pro- 

v i s i o n  t h a t  t h e  l e g i s l a t u r e  should p a s s  laws t o  p r o t e c t  the  
82 

p rope r ty  of t h e  married women. Advocates of the  ex tens ion  

of married wornenfs p roper ty  r i g h t s  sprang t o  t h e  defense  

of t h e  measure, a rgu ing  t h a t  t h i s  p r o v i s i o n  would wipe o u t  

1 a remnant of t h e  f euda l  system, David Noggle, a  Democrat 

I and lawyer from B e l o i t ,  made t h e  p r i n c i p a l  defense  o f  t he  

I -. 
a r t i c l e .  B a s i c a l l y ,  t h e  s e c t i o n  was j u s t i f i e d  on t h e  

I 
hope t h a t  i t  would t t . .  , r a i s e  a t  (once) many poor and ind i -  

81~ourna l  of t h e  Convention.. . l846. 320-21. 

8 2 ~ o u r n a l  of t h e  Convention.. ,1846. 450. 



g e n t  f a m i l i e s  even i n  t h i s  new s t a t e  from d e s t i t u t i o n  and 
83 

want t o  a comfor tab le  and h o n o r a b l e  s i t u a t i 0 n . n  T h i s  a c t  

i n  t h e  view of t h e  m a j o r i t y  o f  t h e  Democrat ic  members of t h e  

c o n v e n t i o n  would p r e v e n t  t h e  I tprodigal  husband" from squan- 

d e r i n g  h i s  w i f e ' s  p r o p e r t y .  

C o n s e r v a t i v e s ,  l e d  by M a r s h a l l  M, S t r o n g ,  John  H .  Tweedy, 

and Edward G. Ryan, who i n  t h i s  c a s e  d e s e r t e d  t h e  " r a d i c a l  

Democra t icn  r a n k s ,  f o r e c a s t  t h e  r u i n a t i o n  of t h e  s o c i a l  

b a s e  of t h e  f a m i l y .  They b e l i e v e d  t ha t  t h e  wi fe  under  t h e  

p r o v i s i o n s  of t h i s  c l a u s e  would be f o r c e d  t o  e n t e r  i n t o  t h e  

t u r m o i l  and b u s t l e  of l i f e  s o  t h a t  h i s  c h a r a c t e r  would be 

d e s t r o y e d .  F u r t h e r ,  i t  was a s s e r t e d  t h a t  n v i l l a i n s "  would 

be induced t o  seeK wives  n o t  f o r  t h e i r  s a k e  b u t  t o  cover  up 
8 4  

t h e i r  f r a u d s ,  Tweedy, Ryan, and S t r o n g  a l l  opposed t h e  

s e c t i o n  g i v i n g  m a r r i e d  women p r o p e r t y  r i g h t s  because  t h e y  

c o n s i d e r e d  i t  u n s a f e  and i m p r a c t i c a l  t o  a t t e m p t  t o  c a r r y  i t  

o u t  i n  t h e  c o n s t i t u t i o n .  The e f f o r t s  of t h e  opponents  were 

b e a t e n  back ,  however, as t h e y  t r i e d  t o  p l a c e  r e s t r i c t i o n s  

on t h e  c l a u s e  embodying t h e  r i g h t s  of mar r i ed  women t o  t h e i r  

p r o p e r t y .  The l a s t  a t t e m p t  made t o  s t r i k e  o u t  t h e  c l a u s e  

was on December 11, 1846 when Rufus P a r k s  o b j e c t e d  t o  t h e  

measure and s t a t e d  t h a t  h i s  c o n s t i t u e n t s  were n o t  w i l l i n g  t o  

8 3 ~ u a i f e ,  Convent ion  of  1846. 662. Quoted from t h e  
Madison Wisconsin Democrat, J a n u a r y  2, 1847.  

84Qua i fe ,  Convention of  1846,  647-58. Quoted from t h e  
Madison Express ,  Dec. 1 5 ,  1846,  
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have  Hes tab l i ahed  ways, and t h e  o l d  common l a w n  a b o l i s h e d .  

He c la imed t h a t  t h e  a r t i c l e  would l e a d  t o  v i c e  and c o n f u s i o n  

and even t o  t h e  p e r p e t u a t i o n  of a n  a r i s t o c r a c y  t h r o u g h  e s t a t e s  

of  women, t h e s e  e s t a t e s  b r i n g i n g  back  a l l  t h e  e v i l s  of e n t a i l  

and a l l o w i n g  t h e  a c c u m u l a t i o n  of g r e a t  f o r t u n e s  which men 

cou ld  n o t  u s e  i n  t h e i r  b u s i n e s s ,  T h i s  s t r e s s  on making t h e  

money and e s t a t e s  of women a v a i l a b l e  t o  husbands p e r h a p s  

more t h a n  any o t h e r  accoun ted  f o r  t h e  de te rmined  o p p o s i t i o n  

t o  t h e  e x t e n s i o n  of mar r i ed  women's p r o p e r t y  r i g h t s .  

V a d i c a l  Democracy" won i t s  s t r u g g l e  t o  g a i n  f o r  mar r i ed  

women t h e  r i g h t  t o  t h e i r  own p r o p e r t y ,  When t h e  c o n s t i t u t i o n  

of 1846 reached i ts  f i n a l  form, i t  c o n t a i n e d  t h e  f o l l o w i n g  

p r o v i s i o n .  

n ~ l l  p r o p e r t y  r e a l  and p e r s o n a l ,  of t h e  w i f e ,  
owned by h e r  a t  t h e  t ime o f  h e r  m a r r i a g e ,  and a l s o  
t h a t  a c q u i r e d  by h e r  a f t e r  m a r r i a g e  by g i f t ,  d e v i s e ,  
d e s c e n t  o r  o t h e r w i s e  t h a n  from t h e  husband,  sha l l  
be  h e r  s e p a r a t e  p r o p e r t y ,  Laws s h a l l  be  passed  pro-  
v i d i n g  f o r  t h e  r e g i s t r y  of t h e  w i f e ' s  p r o p e r t y  and 
more c l e a r l y  d e f i n i n g  t h e  r i g h t s  of t h e  wi fe  t h e r e t o ,  
as w e l l  as t o  p r o p e r t y  h e l d  by h e r  w i t h  h e r  husband,  
and f o r  c a r r y i n g  o u t  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n .  
Where t h e  wife h a s  a s e p a r a t e  p r o p e r t y  from t h a t  of 
t h e  husband t h e  same s h a l l  be l i a b l e  f o r  t h e  d e b t s  
of t h e  w i f e  c o n t r a c t e d  b e f o r e  h e r   marriage.^^^ 

The l a s t  s e n t e n c e  i n  t h e  c l a u s e  was t h e  s o l e  c o n c e s s i o n  t o  

t h e  opponents  o f  t h e  movement f o r  t h e  Democrat ic  p a r t y  had 

s u c c e s s f u l l y  w r i t t e n  i n t o  t h e  c o n s t i t u t i o n  t h e  r i g h t  of  

m a r r i e d  women t o  t h e i r  own s e p a r a t e  p r o p e r t y ,  

85Qua i fe ,  Convent ion  of  1846,  702-703, Quoted f o r  t h e  
Madison Express ,  Dec, 1 5 ,  1846,  
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Cons i s t en t ly  du r ing  and a f t e r  t he  convention the  p r e s s  

of t h e  s t a t e  a t t acked  t h i s  p rov i s ion  of t he  c o n s t i t u t i o n  

which extended the  p rope r ty  r i g h t s  t o  married women. Th i s  

c l a u s e  a t t ached  t o  t h e  p r o v i s i o n  f o r  t h e  exemption of pro- 

p e r t y  from forced s a l e  was one of t he  f o c a l  p o i n t s  of a t t a c k  

on t h e  c o n s t i t u t i o n  of 1846. I t  was conceded t h a t  t he  a r t i c l e  

might f i n d  some suppor t  i n  the  r u r a l  a r e a s  and v i l l a g e s  b u t  

t h a t  i t  m o s t  c e r t a i n l y  would be a t t acked  i n  t h e  c i t i e s  and 
87 

commercial a r e a s  of t h e  T e r r i t o r y .  The b a t t l e  was a l s o  

cont inued i n  t h e  t e r r i t o r i a l  l e g i s l a t u r e  of 1847 when 

Marshal l  M. s t r o n g ,  one of t h e  outspoken c r i t i c s  of t h e  

c o n s t i t u t i o n  of 1846 resumed t h e  d i s c u s s i o n  by s t a t i n g  t h a t  

t o  g ive  the  married women t h e i r  r i g h t  t o  p rope r ty  would 

l e a d  t h e  women away from t h e i r  d u t i e s  i n  t h e  home and 

produce l i c e n t i o u s n e s s ,  a s  i n  France where the  c i v i l  law 
88 

preva i l ed .  One newspaper e d i t o r ,  i n s i s t i n g  t h a t  t h i s  one 

a r t i c l e  a lone  was b a s i s  enough f o r  t he  r e j e c t i o n  o f  the  en- 

t i r e  c o n s t i t u t i o n ,  claimed t h a t  t he  p r i n c i p a l  argument f o r  

t h e  ex t ens ion  o f  p rope r ty  r i g h t s  t o  married women was based 

on the  p r o t e c t i o n  of women and c h i l d r e n  from drunken and 

p r o f l i g a t e  husbands. He i n s i s t e d ,  though, t h a t  the  pro- 

v i s i o n  would d rag  down the  c h a r a c t e r  of women and t h a t  they 

themselves  d id  n o t  auk f o r  t he  p r o v i s i o n s  which had been 

8 7 ~ i 1 0  M e  Quaife,  ed., The S t r u g g l e  over R a t i f i c a t i o n  
1846-47. (Madison, 1920) 437. Quoted from t h e  Racine 
Advocate, J an ,  6 ,  1857, 

88Quaif e ,  The S t r u g g l e  over R a t i f i c a t i o n ,  240. Quoted 
from t h e  Racine Advocate, Feb. 24, 1847. 
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given t o  them. 

A f u r t h e r  a t t a c k  on t h i s  p r o v i s i o n  f o r  t he  ex t ens ion  of 

p rope r ty  r i g h t s  t o  married women charged t h a t  i t  would l e a d  

t o  t he  d e s t r u c t i o n  of harmony w i t h i n  t he  fami ly ,  wi th  t h e  

husband and wife contending over t h e i r  s e p a r a t e  e s t a t e s . ,  

In a d d i t i o n ,  t h e  accusa t ion  was made t h a t  t h e  p rov i s ion  had 

been # , . . f i l ched  almost  verbatim from the  f i l e s  of t he  con- 
90 

ven t iona l  proceeding of t h e  l a t e  convent ion of New York. 

E. V. whiton, a  f u t u r e  j u s t i c e  of t he  supreme c o u r t  of 

Wisconsin and a  whig, s t r e s s e d  t h e  reasons  f o r  h i s  p a r t y ' s  
91 

r e s i s t a n c e  t o  t he  measure. This  Whig spokesman claimed 

t h a t  the  e f f e c t s  of t he  married women's p rope r ty  r i g h t s  

would have a g r e a t e r  s o c i a l  iir~pact on t h e  s o c i e t y  of t he  

n a t i o n  than t h e  American Revolu t ion  and t h a t  t h e  f u l l  e f f e c t s  

of the  measure would no t  b e  f e l t  u n t i l  t h e  s t a t e  had become 

r i c h e r  and more f u l l y  s e t t l e d .  Then e s t a t e s  would be pro- 

t ec t ed  and would remain i n d i v i s i b l e  through t h e  r i g h t s  of 

married women t o  proper ty .  E x i s t i n g  common law, he urged,  

was one of  t h e  most powerful bonds ho ld ing  the  wife and 

husband toge the r  because i n  marr iage t h e  husband and wife 

can have no s e p a r a t e  i n t e r e s t s ,  the  law having made t h e i r  

89Quaife ,  The S t rugg le  over  R a t i f i c a t i o n ,  175. Quoted 
from the  Madison Express,  ~ecernber  8, 1846. 

9 0 ~ u a i f  e ,  The S t rugg le  over R a t i f i c a t i o n ,  404. Quoted 
from the  Madison Express,  March 16 ,  1847, 

"Quaife,  The S t r u g g l e  over R a t i f i c a t i o n ,  417-421. 
Speech of E. V. Whiton t o  a  meeting of ~ h i g s  o f  J a n e s v i l l e ,  
~ h c h  12 ,  1847. Quoted from  adi is on Express ,  March 30, 1847. 
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i n t e r e s t s  i d e n t i c a l ,  The new p r o v i s i o n  f o r  married. women, 

however, would i n d o c t r i n a t e  t h e  wife  i n  t he  b e l i e f  t h a t  she  

had i n t e r e s t s  d e a r e r  t o  h e r s e l f  than h e r  husband. Summar- 

i z i n g  a l l  t h e  o b j e c t i o n s  which had been presen ted  i n  the  

c o n s t i t u t i o n a l  convention,  ph i ton  claimed t h a t  t he  home would 

be dest royed when t h e  women were allowed t o  e n t e r  i n t o  bus i -  

n e s s ,  t h a t  g r o s s  f r auds  would be pe rpe t r a t ed  by d i shones t  

men who would p l a c e  t h e i r  p rope r ty  i n  t h e i r  wives1 names 

and t h a t  the  wife  would be forced  t o  sue the  husband i n  a  

c o u r t  of law t o  recover  t he  c o n t r o l  of h e r  p rope r ty ,  

A f t e r  the  c o n s t i t u t i o n  of 1846 was de fea t ed  i n  the  

s p r i n g  of 1847, l i t t l e  e f f o r t  was made by the  nemocrats t o  

cont inue  the  s t r u g g l e  f o r  marr ied women's p rope r ty  r i g h t s .  

I t  seemed t h a t  t h e  c o n s t i t u t i o n  was no p l ace  f o r  the  g r a n t i n g  

of economic r i g h t s  of women and t h a t  i t  would be b e t t e r  t o  

a l low the  l e g i s l a t u r e  t o  g r a n t  women the  r i g h t  t o  t h e i r  own 

proper ty .  

Only s i x  members of t he  convent ion of 1846 re turned  t o  

t h e  second c o n s t i t u t i o n a l  convention h e l d  i n  t h e  win te r  of 

1847-48, Among the  s i x ,  however, was Warren Chase, a  l e a d e r  

i n  t he  prev ious  convention f o r  t h e  ex tens ion  of women's 

p r o p e r t y  r i g h t s .  Morgan I,. Martin i n i t i a t e d  the  deba te  by 

o f f e r i n g  an amendment which s t a t e d  t h a t  " E s t a t e s  held by t h e  

cou r t e sy  of t he  r i g h t  of dower s h a l l  never  be s u b j e c t  t o  exe- 

c u t i o n  a g a i n s t  t h e  t e n a n t  nor s h a l l  t h e  enjoyment t he reo f  
92 

be a l t e r e d  o r  abridged by law. Mart in  commented t h a t  h i s  

. 92Journal of t h e  Convention, 1847.48. 100. 
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p r o v i s i o n  would p r o t e c t  t h e  w i f e ' s  income from t h e  d e b t s  

of h e r  husband. Warren Chase the reupon  assumed t h e  burden 

of  t h e  argument f o r  t h e  e x t e n s i o n  of mar r i ed  women's p r o p e r t y  

r i g h t s ,  b u t  s t a t e d  t h a t  t h e  p r o v i s i o n  d i d  n o t  go f a r  enough. 

O p p o s i t i o n  t o  such  a  measure immediately appeared  and M a r t i n  

was f o r c e d  t o  withdraw h i s  p r o p o s a l .  F e e l i n g  was s t r o n g  

enough i n  t h e  c o n v e n t i o n  t o  p r e v e n t  any s e r i o u s  a t t e m p t  t o  

i n s t a l l  t h e  p r o v i s i o n s  of t h e  c o n s t i t u t i o n  of 1846 i n  t h e  

new one,  b u t  one l a s t  a t t e m p t  was made on J a n u a r y  28, 1848 

t o  a s s u r e  a mar r i ed  woman t h e  r i g h t  t o  h e r  own s e p a r a t e  
93 

p r o p e r t y .  S t o d d a r d  Judd a t t e m p t e d  t o  have m a r r i e d  womencs 

r i g h t s  approved i n  t h e  m i s c e l l a n e o u s  a r t i c l e  of t h e  new 

c o n s t i t u t i o n ,  i n  a p r o v i s i o n  t h a t  p r a c t i c a l l y  fo l lowed t h a t  

of t h e  r e j e c t e d  c o n s t i t u t i o n  of 1846. T h i s  p r o v i s i o n  was 

d e f e a t e d  by a n  overwhelming v o t e  o f  56 t o  5, and t h u s  a l l  

d e b a t e  and e f f o r t  t o  g a i n  p r o p e r t y  r i g h t s  f o r  women i n  t h e  
9 4  

cons  t i  t u t  ion  ended. 

Blocked i n  t h e i r  a t t e m p t s  t o  g a i n  t h e  i n c l u s i o n  o f  

p r o p e r t y  r i g h t s  f o r  mar r i ed  women i n t o  t h e  c o n s t i t u t i o n  of 

1848,  t h e  a d v o c a t e s  c a r r i e d  t h e i r  movement t o  t h e  Wiscons in  

L e g i s l a t u r e .  I n  1848 d u r i n g  t h e  f i r s t  s e s s i o n  of t h e  l e g i s -  

l a t u r e  a f t e r  t h e  a d o p t i o n  of t h e  c o n s t i t u t i o n ,  a b i l l  was 

i n t r o d u c e d  and r e f e r r e d  t o  committee which would p r o t e c t  

nmarried women i n  t h e i r  p roper ty .n  The m a j o r i t y  of t h e  

committee t o  which t h e  measure was r e f e r r e d  r e p o r t e d  f a v o r a b l y  

93Journal of t h e  Convent ion ,  1847-48, 557. 

. ' * ~ o u r n a l  of t h e  Convent i o n ,  1847-48, 558. 



on the  enactment of such a measure. To t h i s  committee t he  

b i l l  was one of t he  s t e p s  neces sa ry  i n  p o l i t i c a l  p rogress  

which would emancipate women from ", , . t h a t  dependence, s e r v i -  

tude ,  degrada t ion ,  and s l a v e r y  t o  which she has been sub jec ted  
95 

i n  a l l  p a s t  ages  of barbar ism,  and c i v i l i z a t i o n e t l  The 

ma jo r i t y  of t he  committee argued t h a t  woman a s  well  a8  man 

had r i g h t s  received from h e r  c r e a t o r ,  t h a t  i t  i s  a duty  of 

government t o  d e f i n e  and e s t a b l i s h  t hese  r i g h t s ,  and t o  pro-  

t e c t  he r  i n  t he  maintenance of an independence from the  

oppress ion  on;i p e t t y  tyranny which the  g r o s s e r  na tu re  of 

men had exe rc i sed  over women, 

Once aga in  t h e  p r e s s  opposed the  ex tens ion  of women's 

economic r i g h t s ,  i n s i s t i n g  t h a t  t h e  husband was s t i l l  r e s -  

pons ib l e  f o r  t h e  family;  t hus  t he  w i f e ' s  p rope r ty  should be 

c o n t r o l l e d  by the  husband f o r  t h e  good of t he  whole family .  

women, it was emphasized, d i d  no t  have s u f f i c i e n t  knowledge 

of t h e  a f f a i r s  of t h e  world t o  d i r e c t  t h e i r  own bus iness  
96 

i n t e r e s t s .  The measure passed t h e  Assembly, b u t  was r e -  

j ec t ed  i n  t h e  Senate .  Undiscouraged by t h i s  f a i l u r e ,  how- 

eve r ,  t h e  proponents of the  measure re in t roduced  a s i m i l a r  

b i l l  i n  t h e  l e g i s l a t u r e  of 1849, b u t  once a g a i n  it was 
97 

r e j e c t e d  amidst a storm of r i d i c u l e .  This s e s s i o n  the  

- measure passed the  Senate  b u t  was r e j e c t e d  i n  t h e  Assembly 

95Madison  isc cons in Argus, June 
96 

Madison wisconsin Argus, June 27, 1848 ~ IEd i to r i a lw ,  

9 7 ~ a d i s o n   isc cons in Argus, Feb. March 6 ,  1849, 



by a vote  of 29 t o  22. One 02 t h e  members of t h e  l e g i s l a t u r e  

reported t o  h i s  paper t h a t  he  saw n...in t h e  present  condi t ion  

of  women, a system of dependence and a lavery  almost as ga l -  

l i n g  and a b j e c t  aa t h a t  of t h e  c h a t t e l  s l ave  in t h e  South, 

This b i l l  w a s  the  f i r s t  f a i n t  e f f o r t  a t  a recogni t ion  of  

some of he r  l e a s t  important rights.. . .he more year w i l l  per- 
98 

True t o  t h i s  predic t ion ,  a b i l l  was again introduced i n  

t h e  l e g i s l a t u r e  i n  1850, bu t  t h e  backers were uncertain of 
99 

i t s  aucceas. Weverthelesa, it was maintained t h a t  

"The time i s  r a p i d l y  approaching, when men 
a h a l l  be made t o  acknowledge, t h a t  one h a l f  of 
t h e  r a c e  have as good r i g h t s  t o  l i v e ,  and be pro- 
t e c t e d  i n  t h e i r  attempt8 t o  procure an hones t  
l ive l ihood,  as  t h e  other .  Women a r e  taxed t o  
support  government, - a r e  amendable t o  c i v i l  and 
cr iminal  law, and why should they be compelled 
t o  aasert; o r  procure t h e i r  r i g h t s  through the  
agency of some worthless fellow, who in  an e v i l  
hour t h e  Law pronounced h e r  husband; and who 
became h e r  husband, perhaps f o r  no o the r  
reason, than t o  obta in  and squander property t h a t  
ahe had acquired be fo re  she had t h e  misfortune 
t o  become acquainted with bin?." 

ttGive Woman the  same chance t o  procure a 
l ive l ihood,  and i n v e s t  t h e i r  property and guard 
it a s  the  law and custom has given t o  t h e  o ther  
h a l f  of ureatfon, and gou w i l l  s e e  f a r  l eaa  
miaery in the  world m d  f a r  l e s s  vice. Women, 
n a t u r a l l y  more vir tuous,  more benevolent, and 
more r e l i g i o u s  than men, would n o t  be dr iven  
t o  t h e  haunts of v ice  t o  procure a sustenance, 
i f  an honorable course had been l e f t  f o r  them 
i n  the  business  pursui ta  of  l i f e ,  by t h e  a l l  
cruahing monopoLy of anc ient  customs, sanctioned 
by t h e  i ron  l a w  of modern caste."100 

g 8 ~ o u t h p o r t  Telemaph, March 5, 1849. Sou thpor t  la ter  
became Eenoaha. 

g g ~ ~ ~ t h P ~ r t  Telegraph. Jan, 18, 1850. 

loo~outhport  Telegraph. Feb. 1, 1850. 



Apparently,  t he  b i l l  was passed wi th  l i t t l e  deba te ,  and be- 
101 

came law on February 1, 1850, The a c t  contained t h r e e  

s e c t i o n s  which gave t o  t h e  married woman the  t i t l e  t o  her  

own p rope r ty  bo th  r e a l  and pe r sona l  wi th  t he  r i g h t  t o  claim 

a l l  p r o f i t s  from he r  own s e p a r a t e  e s t a t e .  I t  insured  t h a t  

t h e  s e p a r a t e  e s t a t e  of t h e  wife would n o t  become s u b j e c t  t o  

t he  deb t s  of h e r  husband and gran ted  t o  the  married woman 

t h e  r i g h t  t o  r e c e i v e  proper ty  from persons  o t h e r  than her  

husband f o r  h e r  own s e p a r a t e  u s e , '  Thus, a f t e r  f i v e  y e a r s  

of continuous e f f o r t  t h e  s u p p o r t e r s  of women's r i g h t s  had 

gained t h e i r  f i r s t  o b j e c t i v e ,  b u t  many more measures were 

necessary  b e f o r e  women's economic r i g h t s  would b e  f r e e  from 

t h e  yoke of common law, 

The movement continued i n  1851 when the  l e g i s l a t u r e  

passed an a c t  which gave t o  a  married woman the  b e n e f i t  of 

an  insurance p o l i c y  f o r  h e r  s o l e  and s e p a r a t e  use  and f o r  
102 

t h a t  of h e r  c h i l d r e n ,  This a c t  was supplemented i n  1862 

by t h e  p r o v i s i o n  t h a t ,  i n  a d d i t i o n ,  t he  married woman could 

r e c e i v e  the  bene f ib s  from an insurance  p o l i c y  on the  l i f e  of 
103 

any person, I t  made c e r t a i n  t h a t  t h e  woman would n o t  be 

forced  t o  use  t h e  money thus  r ece ived  f o r  the  payment of 

h e r  husband 's  d e b t s ,  The a c t  s t i p u l a t e d  t h a t  t h i s  exemption 

- should n o t  exceed t h r e e  hundred d o l l a r s  u n l e s s  it could be 

l o l ~ a w s  of Wisconsin, 1850, Chap, 44. 

l o 3 ~ e n e r a l  Laws of Wisconsin, 1862, Chap, 182. 



shown t h a t  t h e  premiums had come from t h e  woman's own sep- 

a r a t e  e s t a t e .  

~ l t h o u g h  women were given the  c o n t r o l  of t h e i r  own es-  

t a t e s ,  they s t i l l  were r e s t r i c t e d  i n  t he  making of c o n t r a c t s ,  

and t h e  danger of t h e  husband's  c la iming t h e  proceeds  of 

t h e i r  employment s t i l l  remained. The f i r s t  a c t  t o  remove 

t h i s  h inderance was passed i n  1855, when the  l e g i s l a t u r e  

approved an a c t  which gave a married woman whose husband, 

e i t h e r  from drunkeness,  p r o f l i g a c y ,  o r  o t h e r  causes  re fused  

t o  suppor t  h e r  and h e r  c h i l d r e n ,  t he  power t o  t r a n s a c t  
104 

bus iness .  I t  a l s o  provided t h a t  the  women under t hese  

c o n d i t i o n s  could c o l l e c t  and apply wages earned by them f o r  

t h e  suppor t  of themselves and t h e i r  c h i l d r e n  without i n t e r -  

f e r ence  and c o n t r o l  from the  husbands. This  a c t  was l i m i t e d  

i n  i t s  a p p l i c a t i o n s ,  though, and n o t  u n t i l  1872 was a  gene ra l  
105 

a c t  passed.  ~t l e a s t  t e n  y e a r s  elapsed b e f o r e  deba tes  i n  

t h e  l e g i s l a t u r e  po in ted  up the  need of a  measure which would 

make t h e  wife l i a b l e  f o r  he r  own d e b t s  and an a c t  which would 

prevent  t h e  husband from ca r ry ing  on bus ines s  i n  t h e  name of 

t h e  wife,  t h u s  g iv ing  him some imrnunity from a c t i o n s  i n  a 

c o u r t  of law based on h i s  f r a u d u l e n t  t r a n s a c t i o n s .  The a c t  

of 1872, i n  a d d i t i o n  t o  g i v i n g  the  married woman t h e  r i g h t  

t o  t r a n s a c t  bus ines s ,  make c o n t r a c t s ,  sue and be sued i n  

c o u r t s  of law, a l s o  gave t o  he r  t he  r i g h t  t o  he r  own wages 

~ u n l e s s  they accrued while i n  h e r  husband's  employ o r  were 

payable  by him. These a c t s  murk a lmost  t he  sum t o t a l  of t he  

1 l o 4 ~ e n e r a l  Laws of Wisconsin, 1855. Chap. 49. 

105 
General Laws  of Wisconsin, 1872. Chap. 155. 



ex tens ion  of women's r i g h t s  i n    is cons in, t he  r e s u l t  of more 

than  a q u a r t e r  cen tu ry  of  endeavor. P o l i t i c a l  r i g h t s  of women 

were s t i l l  withheld by t h e  l e g i s l a t o r s  i n  1872, and the  be- 

g inn ings  of wornents r e c o g n i t i o n  a s  v o t e r s  form another  p a r t  

of t h e  ex t ens ion  of women's r i g h t s  i n  Wisconsin h i s t o r y .  

Limited a s  i t  was, t h i s  l e g i s l a t i o n  which extended 

c e r t a i n  p rope r ty  r i g h t s  t o  married women gave r i s e  t o  a  

cons ide rab le  amount of l i t i g a t i o n  i n  t he  c o u r t s  of Wisconsin, 

an app rec i ab l e  number of cases  r each ing  the  Supreme Court 

of t h e  s t a t e .  Within f o u r  y e a r s  a f t e r  t h e  passage of t he  

a c t  of 1850 which extended t o  married women t h e  r i g h t  of a  

s e p a r a t e  e s t a t e ,  t h e  Court denied t h a t  money advance t o  a  

husband from t h e  w i f e ' s  ea rn ings  o r  wages f o r  t he  purpose 

of purchasing land  would n o t  r e s u l t  i n  a  t r u s t  f avo rab le  t o  

t h e  wife. The Court ru l ed  t h a t  i n  t he  absence of any agree-  

ment between t h e  husband and wife ,  h e r  ea rn ings  dur ing  

marriage belonged t o  t h e  husband; t hus ,  t h e  wife  could n o t  

c la im t h e  land  a s  h e r  own s e p a r a t e  e s t a t e  no r  any t i t l e  t o  
106 

t h e  land.  

Two y e a r s  l a t e r ,  t h e  Supreme Court of  isc cons in handed 

down a  major i n t e r p r e t a t i o n  o f  t he  married women's p rope r ty  
107 

a c t  of 1850. The Court held t h a t  t h e  p r i n c i p a l  o b j e c t  

of the  passage of t he  law of 1850 was t o  p revent  t he  proper ty  

of the  wife from be ing  l i a b l e  f o r  t h e  d e b t s  of the  husband 

106 
Conners, vs. Conners. 4 W i s .  131, (1854). This  case  

is fol lowed i n  ~ l l i o t Z  v s .  g e n t l e y  17  V i s .  610, (1863) 

lo7wooster vs. Northrop e t  a l .  5  Wis. 245, (1856) 
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and from being s o l d  o r  c o n t r o l l e d  by him. The power of 

ma in t a in ing  a  s e p a r a t e  e s t a t e ,  however, d i d  no t  g ive  t o  the  

married woman unl imited power t o  engage i n  t r a d e  o r  t o  

c o n t r a c t  deb t s .  D e f i n i t e  l i m i t a t i o n s  e x i s t e d ,  t he  Court 

he ld  i n  1856, over t he  power of married women t o  engage i n  

t r a d e .  Merely because the  s t a t u t e  gave t o  her  the  power of 

a s e p a r a t e  e s t a t e  t h e  married woman s t i l l  could n o t  engage 

i n  t r a d e  o r  bus ines s  on h e r  own account u n l e s s  i t  was nec- 

e s s a r y  t o  manage t h e  proper ty  which she s e p a r a t e l y  owned. 

This  power had t o  be c l e a r l y  gran ted  by t h e  l e g i s l a t u r e  be- 

f o r e  i t  would be upheld i n  c o u r t s  of law. 

Thus a  p a t t e r n  was e s t a b l i s h e d ,  and t h e  Court cont inued 

t o  apply a  s t r i c t  c o n s t r u c t i o n  t o  t h e  married women's pro- 

p e r t y  r i g h t s  a c t  of 1850. Although t h i s  a c t  gave them t h e  

r i g h t  t o  s u e  i n  r e s p e c t  t o  t h e i r  s e p a r a t e  p roper ty ,  i f  t h e  

a c t i o n  were j o i n t l y  made wi th  a  husband, t h e  d e c l a r a t i o n  had 

t o  show t h a t  t he  a c t i o n  was c l e a r l y  based on the  woman's 

s e p a r a t e  e s t a t e  a lone,  and i f  n o t ,  no recovery o r  judgment 
108 

could be had f avo rab le  t o  t he  married woman. Fu r the r ,  it 

was he ld  t h a t  i f  a  married woman claimed p rope r ty  under t he  

a c t  of 1850, i t  had t o  be shown i n  the  record of the  case  

t h a t  she owned i t  a t  t h e  time of t h e  marriage,  o r  e l s e  ac- 

quired i t  af terward by g i f t ,  bequest ,  o r  purchase.  I f  t he  

married woman claimed the  p r o p e r t y  a s  he r  s e p a r a t e  e s t a t e  by 

purchase ,  the  burden of t he  proof r e s t e d  on h e r  t o  show t h a t  

lo8gotk in  vs. E a r l  6 N i s .  388, (1857).  



she had paid  f o r  the  p r o p e r t y  wi th  funds which were n o t  f u r -  

nished by he r  husband. Household goods, i t  was held ,  were 

presumed t o  belong t o  the  husband u n l e s s  t h e  wife  could prove 
109 

t h a t  her  posses s ion  of them was *no to r ious  and e x c l ~ s i v e . ~  

During t h e  whole movement f o r  t he  ex t ens ion  of married 

womencs proper ty  r i g h t s ,  one of t h e  p r i n c i p a l  o b j e c t i o n s  of 

the  oppos i t i on  was t h a t  f raud  could b e  s u c c e s s f u l l y  c a r r i e d  

o u t  when the  husband would merely t r a n s f e r  h i s  proper ty  t o  

h i s  w i f e ' s  e s t a t e ,  thus  evading t h e  r i g h t s  of h i s  c r e d i t o r s .  

I n  a c t u a l i t y ,  t h i s  was c l e a r l y  he ld  i l l e g a l  by t h e  Court  which 

r u l e d  t h a t  before  a  woman's e s t a t e  was held t o  be s e p a r a t e  

from t h a t  of h e r  husband's ,  she  must prove t h a t  i t  was h e r  

p rope r ty  be fo re  marr iage o r  had been acquired by bequeath,  

o r  d e v i s e  and no t  by funds  der ived  from the  husband, Because 

t h e r e  a r e  g r e a t  f a c i l i t i e s  f o r  f raud  connected with  the  t r a n s -  

f e r ence  of p rope r ty  between t h e  husband and wi fe ,  t he  c o u r t  

a s su red  the  c r e d i t o r s  t h a t  t h e s e  t r a n s a c t i o n s  would be c l o s e l y  
110 

s c r u t i n i z e d  by t h e  c o u r t s ,  

Not a l l  of t h e  d e c i s i o n s  of t he  Supreme Court can be 

considered unfavorable  t o  t he  p rope r ty  r i g h t s  of women under 

t he  ac t  of 1850. In an a g r i c u l t u r a l  s o c i e t y  such as Wisconsin 's  

i n  t h e  n ine teen th-cen tury  i t  was i n e v i t a b l e  t h a t  many women 

should own land e i t h e r  by i n h e r i t a n c e  o r  by purchase. Undsr 

. t h e  a c t  of 1850, the  Supreme Court held  t h a t  a  married woman 
-- - --- - - - 

l o g s t a n t o n  vs. Kirsch 6 W i s .  338. (1858). 

l l * ~ o x i e  vs P r i c e  31 &is. 82,  (1872). 



could main ta in  land  a s  he r  s e p a r a t e  e s t a t e  d e s p i t e  the  f a c t  

t h a t  she allowed he r  husband o r  minor c h i l d r e n  t o  work and 

farm t h e  land.  The mere f a c t  t h a t  t h e  husband r e s ided  on 

t h e  land  which was t h e  s e p a r a t e  p rope r ty  of t h e  married 

woman d i d  no t  au toma t i ca l ly  t r a n s f e r  t o  him t h e  possess ion  
111 

of t h e  land.  I n  a d d i t i o n ,  t h e  c o u r t  l a t e r  ru l ed  t h a t  a  

wife  owning l and  a s  he r  s e p a r a t e  p roper ty  could c u l t i v a t e  

t h e  land  by means o f  t h e  l a b o r  of he r  husband and t h e i r  minor 

c h i l d r e n ;  t hus ,  t h e  t i t l e  of t h e  produc ts  and the  proceeds 

from the  produce of t he  land could no t  be l e v i e d  upon under 

execut ion  by t h e  c r e d i t o r s  of h e r  husband. Nor d id  t h e  f a c t  

t h a t  t he  wife employed t h e  husband i n  c u l t i v a t i n g  t h e  land  

of he r  s e p a r a t e  e s t a t e  f u r n i s h  proof of an a t tempt  t o  defraud 
112 

h i s  c r e d i t o r s .  I t  was a l s o  he ld  t h a t  a l though  the  husband 

r e s ided  on the  land possessed by h i s  wife as h e r  s e p a r a t e  

e s t a t e ,  t h i s  d i d  no t  make him the  occupant of t h e  l a n d  so it 
113 

could n o t  be assessed  t o  him f o r  t a x a t i o n ,  

Not a l l  s o c i a l  reform i n  Wisconsin i n  t h i s  per iod d e a l t  

wi th  t h e  ex tens ion  of s u f f r a g e  o r  wi th  the  p r e s e r v a t i o n  of 

t h e  r i g h t s  of women t o  enjoy t h e i r  own proper ty .  Movements, 

p l a i n l y  v i s i b l e  i n  t he  e i g h t e e n - f o r t i e s ,  aimed a t  t h e  reform 

of t h e  c r imina l  code of t h e  t e r r i t o r y  and l a t e r  of t h e  s t a t e ,  

One was near ing  completion by t h e  pe r iod  of c o n s t i t u t i o n  

111 Boos vs. Gombe r 23 W i s  284, (1868) - 
1 1 2 ~ e l l e r  vs Alden, 23 W i s  301, 902. (1868) 

l l 3 ~ a r n i l t o n  vs The City of Fond du Lac, 25 W i s  496, (1870) 
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making i n  Eiscons in ,  t h e  o t h e r  had b a r e l y  begun. By 1848 

imprisonment f o r  deb t  had been abol i shed  from the  s t a t u t e  

books of t he  s t a t e ,  i n  l a r g e  by enactments of t h e  t e r r i t o r i a l  

l e g i s l a t u r e ,  whi le  f i v e  more y e a r s  elapsed b e f o r e  the  p e n a l t y  

of dea th  was abol i shed  f o r  t h e  crime of murder i n  t he  s t a t e .  

One of t he  s p e c i f i c  g r ievances  of t h e  deb to r  c l a s s  i n  

t he  e a r l y  n ine teen th-cen tury  was t h e  p e n a l t y  of imprison- 

ment f o r  deb t .  It has  been es t imated t h a t  f  i v e - s i x t h s  of 

t h e  persons  i nca rce ra t ed  i n  the  New England and the  Middle 

S t a t e s  were d e b t o r s ,  owing f o r  t h e  most p a r t  l e s s  than 

twenty d o l l a r s .  A s  e a r l y  a s  1813 Mart in  van Buren had i n t r o -  

duced a  b i l l  i n  t he  New York L e g i s l a t u r e  f o r  t h e  r e l i e f  of 

t he  small d e b t o r s ,  and f o u r  y e a r s  l a t e r  in t roduced a  b i l l  t o  

r epea l  t h e  e n t i r e  system of imprisonment f o r  deb t  except  i n  

t h e  case  of f raud .  The movement achieved n a t i o n a l  s i g n i f  i- 

cance through t h e  a c t i v i t y  of Senator  Richard M. Johnson of 

Kentucky, who repea ted ly  a f t e r  1822 r e in t roduced  b i l l s  t o  

a b o l i s h  imprisonment f o r  deb t  i n  f e d e r a l  a c t i o n s .  ~ n d r e w  

Jackson,  upon h i s  acces s ion  t o  t h e  pres idency ,  espoused t h e  

movement, and f i n a l l y  i n  1832 a b i l l  passed bo th  houses of 

Congress. But i t  took ano the r  decade t o  remove the  pena l ty  
114 

from t h e  s t a t u t e  books of n e a r l y  a l l  the  s t a t e s .  

The t e r r i t o r y  and s t a t e  of wisconsin  abol ished imprison- 

ment f o r  deb t  by a s e r i e s  of t h r e e  a c t s ,  beginning i n  1838, 

The f i r s t  a c t  repea led  a l l  laws which au thor ized  a  w r i t  of 

c a p i a s  ad sat is faciendum arid f u r t h e r  r equ i r ed  tha t  no b a i l  

l l * M t h u r  M. Sch le s inge r ,  Jr. The Age of Jackson, 
(Boston,  l 9 4 ? ) ,  134-36. 



should be s e t  u n l e s s  t h e r e  was danger of t h e  deb to r  l e a v i n g  
115 

t h e  t e r r i t o r y .   he second a c t ,  passed i n  1842, repea led  

any law of t h e  t e r r i t o r y  which au thor ized  the  i s s u i n g  of a  

w r i t  of execut ion  a g a i n s t  t h e  body of any defendant  i n  any 
116 

c i v i l  cause ,  except ing t h e  a c t i o n s  of t r e s p a s s  o r  t o r t .  

The t h i r d  a c t  was passed i n  1849, a  yea r  a f t e r  t he  adopt ion 

of s ta tehood  and r equ i r ed  t h a t  every person confined i n  

j a i l  on an execut ion  of any a c t i o n  i n  t o r t ,  should be d i s -  

charged a t  t he  end of t e n  days  provided t h a t  the  p r i s o n e r  

should f i r s t  t ake  an oa th  and be examined a s  t o  h i s  a b i l i t y  
117 

t o  pay the  judgment. The s p i r i t  of t he se  a c t s  was 

a l s o  embodied i n  the  @iscons in  c o n s t i t u t i o n s  of 1846 and 

1848. In  t he  format ion  o f  t h e  B i l l  of Rights  f o r  t he  con- 

s t i t u t i o n  of 1846 t h e  committee repor ted  and recommended 

t h a t  MNo person  s h a l l  be imprisoned f o r  d e b t  in  t h i s  s t a t e  

u n l e s s  upon r e f u s a l  t o  d e l i v e r  h i s  e s t a t e  f o r  the  b e n e f i t  

of h i s  c r e d i t o r s ,  i n  such manner as s h a l l  be prescr ibed  by 

law, o r  i n  ca ses  where t h e r e  is a s t r o n g  presumption of 
118 

fraud.N Nhen the  B i l l  of Rights  was completed i n  t h e  

' 1 5 ~ t a t u t e s  of Wisconsin T e r r i t o r y ,  1837-38. No. 37. 
Capias  aa  sa t is faciendum is a "wr i t  of execut ion. . (which)  
commands the  s h e r i f f  t o  - t ake  the  p a r t y  named, and keep him 
s a f e l y ,  s o  t h a t  he may have h i s  body before  the  cou r t  on a  
c e r t a i n  day ,  t o  s a t i s f  t h e  p a r t y  t o  whom i t  i s  issued, . . .  
I ts  e f f e c t  is  + o depr ive  t he  p a r t y  taken of  h i s  l i b e r t y  
u n t i l  he m a ~ e s  the  s a t i s f a c t i o n  awarded. " Black1 s - Law 
Dic t iona rx  3rd ed. ( S t .  Paul ,  1933) 274. 

l l 6 F , t a t u t e s  of Wisconsin T e r r i t o r y ,  1841-42. 

117 Laws of Wisconsin, 1849, Chap. 159,  

' 18~ourna l  of t h e  Convention.. . l846. 124. 



c o n s t i t u t i o n  of 1846, t h e  r e l e v a n t  c l a u s e  simply s t a t e d  

t h a t  MNo person s h a l l  be imprisoned f o r  deb t  i n  t h i s  
119 

s t a t e ,  tt The c o n s t i t u t i o n a l  convention of 1848 adopted 

t h e  i d e n t i c a l  p r o v i s i o n ;  thus  imprisonment f o r  debt  was 
120 

abol i shed  i n  t he  s t a t e  of Wisconsin. 

Modi f ica t ion  of t h e  c r imina l  codes continued i n  

Wisconsin through t h e  movement of t he  abolishment of the  

dea th  p e n a l t y ,  This  movement, however, was bu t  one p a r t  of 

t h e  genera l  ame l io ra t ion  of t h e  c r imina l  codes of Western 

c i v i l i z a t i o n  i n  t he  e igh teen th-  and n ine t een th -cen tu r i e s .  

Much of t h e  momentum f o r  t h e  movement o r i g i n a t e d  w i t h  

Cesare Bonesana, Marchese d i  Beccar ia  who published i n  

1764 h i s  t r e a t i s e  on Crimes and Punishment, where he advo- 

ca ted  t h a t  c a p i t a l  punishment was c o n t r a r y  t o  n a t u r a l  law 

and inexpedien t  a s  a  c o r r e c t i o n  f o r  crime because the  pen- 

a l t y  once e r roneous ly  imposed and f u l f i l l e d  could never be 
121 

remedied. Copies o f  B e c c a r i a t s  work c i r c u l a t e d  widely 

throughout Europe and reached America where i t  was s tud ied  

by such men a s  Thomas J e f f e r s o n  and John Adams as e a r l y  a s  
122 

1773. Over twenty cr imes could be punished by d e a t h  i n  

England i n  the  e igh teen th-cen tury ,  b u t  i n  amer i ca  t he  number 

119 
c o n s t i t u t i o n  of 1846. A r t i c l e  X V I ,  s e c t i o n  1 6 ,  

l X ) ~ o n s t i t u t i o n  of Wisconsin, ~ r t i c l e  I ,  s e c t i o n  16. 

l2'preserved Smith, A H i s to ry  of Modern Cul ture ,  2  vo ls .  
(New York, c . ,  1934) Vol. I, 582-83. 

l Z 2 ~ l b e r t  p o s t ,  T h e  ~ n t i - G a l l o w s  Movement i n  Ohio, 
The Ohio ~ r c h a e o l o ~ i c a l  and H i s t o r i c a l  Soc i e ty  ~ u a r t e r l y ,  
April-June,  1945, Repr in t ,  1. 



of c a p i t a l  crimes was g r e a t l y  reduced. By 1788 the  f i r s t  

c r imina l  code of the  Northwest T e r r i t o r y  had reduced the  

number of c a p i t a l  crimes t o  f i v e :  t r ea son ,  murder, a r son ,  

bu rg l a ry ,  and robbery. Ohio, by 1824 had reduced c a p i t a l  

punishment t o  only murder i n  t h e  f i r s t  degree ,  and t h e r e ,  

a s  i n  o t h e r  s t a t e s ,  cons ide rab le  a g i t a t i o n  was p r e s e n t  
123 

f o r  the  t o t a l  abolishment of c a p i t a l  punishment, 

Repeal of t he  d e a t h  p e n a l t y  f o r  murder i n  wiseonsin was 

a t o p i c  of d i s c u s s i o n  be fo re  t he  c o n s t i t u t i o n a l  convention 

of 1846, For  the  most p a r t  t he  p r e s s  of t h e  s t a t e  c a r r i e d  

a r t i c l e s  which approved of t he  d e a t h  pena l ty .  I t  was 

claimed t h a t  t h e  revoking of t he  d e a t h  p e n a l t y  would only 

inc rease  t h e  r a t e  of murders i n  t h e  s t a t e .  To guard a g a i n s t  

t h e  i nc rease  i n  murder and crime it was held  t h a t  " . . , the  

f e a r  of imprisonment f o r  l i f e  dozs and always w i l l  ope ra t e  

a s  a  p revent ive  of crime, b u t  t he  f e a r  of dea th  i s  a  s t r o n g e r  
124 

and s u r e r  guard. n The q o u g h  Hewern advocated t h a t  while 

t h e  Criminal  code should be  humane and c o r r e c t i v e ,  punish- 

ment of d e a t h  should be provided f o r  tf...rnurder, t r ea son ,  

o r  rape ,  i n  t h e  f i r s t  degree ,  of which the  t r i a l  ju ry  s h a l l  
125 

be  the  j u d g e s e n  Such an opinion was n o t  unanimous i n  t h e  

123post, "The ~ n t i - G a l l o w s  Yovernent i n  Ohio. 1-2. 

12*Quaif e ,  The Movement f o r  Sta tehood,  238. Quoted from 
t h e  Milwaukee Courier ,  s e p t .  16 ,  1846. 

L L J ~ u a i f  e ,  The idovement f o r  Sta tehood,  464, Quoted from 
t h e  Madison Wisconsin Argus. June 30, 1846. 



p r e s s ,  however, because one w r i t e r  s t a t e d  t h a t  c a p i t a l  punish- 
126 

ment tq.. .does n o t ,  never  had, nor  ever  w i l l ,  l e s s e n  crime," 

w i t h i n  a  week a f t e r  the  opening of the  f i r s t  c o n s t i t u -  

t i o n a l  convention Warren Chase, whom we have noted i n  

connec t ion  wi th  t h e  ex tens ion  of womenls p rope r ty  r i g h t s ,  

p resen ted  a  r e s o l u t i o n  which provided t h a t  ", . . the tak ing  

of l i f e ,  e i t h e r  by hanging o r  o therwise ,  s h a l l  never  be 
127 

i n s t i t u t e d  as a mode of punishment f o r  crime i n  t h i s  s t a t e e n  

Referred t o  t he  Committee on Miscellaneous P rov i s ions ,  of 

which Chase w a s  a member, t he  r e s o l u t i o n  met wi th  favor-  

a b l e  a c t i o n ,  On October 31, 1846 the  committee r epo r t ed  

t h e i r  conc lus ions ,  s t a t i n g  t h a t  t h e  d e a t h  pena l ty  is none 

of t h e  l a s t  r e l i c s  of t h e  barbarous ages."  convic t ion  f o r  

murder was most o f t e n  based on c i r c u m s t a n t i a l  evidence which 

could no t  be taken a s  p o s i t i v e  i n d i c a t i o n s  of t he  accused ls  

g u i l t ,  nor  i n  t he  op in ion  of the  committee d i d  t h e  dea th  

pena l ty  p reven t  o r  l e s s e n  crime. For t hese  reasons  the  

committee o f f e r ed  t h e  fo l lowing  p rov i s ions :  t h e  f i r s t  pro- 

v id ing  t h a t  d e a t h  a s  a  pena l ty  f o r  crime be f o r e v e r  p roh ib i -  

t e d  i n  t he  s t a t e ,  t h e  second s e c t i o n  s t i p u l a t i n g  t h a t  where 

t h e  d e a t h  pena l ty  would be o r d i n a r i l y  i n f l i c t e d ,  t he  punish- 

ment would be c l o s e  and s o l i t a r y  confinement f o r  l i f e  i n  t h e  . 
s t a t e ' s  p r i s o n  without  b e n e f i t  of pardon, r e p r i e v e ,  o r  

126Quaife, The Movement f o r  Sta tehood,  190, Quoted 
from the  Milwaukee S e n t i n e l  and ~ a z e t m u g ,  22, 1846, 

127 
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cornmutat ion, 

Warren Chase under tak ing  the  main defense  of the  

commit tee 's  recommendation, d e l i v e r e d  a speech November 9 ,  

1846 be fo re  the  committee of the  whole of t he  convention 

and argued t h a t  

wall punishment should be reformatory and no t  
revengeful..,.Crime i n  t h e  v ic t im can never  
j u s t i f y  crime i n  t h e  law. Long have t h e  f r i e n d s  
of j u s t i c e  and humanity i n  t h e  e a s t e r n  s t a t e s  of 
t h i s  Union s t r u g g l e d  t o  b l o t  from the  laws of t h e  
land t h i s  l ong  cher ished r e l i c  of t h e  barbarous  
ages ,  and i t  is a source  of joy t o  be a b l e  t o  say 
t h a t  t he  work h a s  a l ready  begun, and t o  e n t e r t a i n  
a well  founded hope t h a t  i t  w i l l  no t  cease  u n t i l  
t h i s  s t a i n  i s  wiped ou t  of t h e  c r imina l  laws of  
our country.nl29 

Opposi t ion r a p i d l y  appeared i n  t h e  person of Stoddard Judd 

who objec ted  t o  passage of such a measure without s e r i o u s  

cons ide ra t ion .  Judd c i t e d  t h e  O l d  Testament f o r  the  appro- 

va l  of the  dea th  pena l ty  and was convinced t h a t  -such a 

punishment was no t  meant f o r  reform o r  f o r  the  prevent ion  of 

crime b u t  was designed r a t h e r  t o  p r o t e c t  and safeguard t h e  

community, S t r e s s i n g  t h e  p r a c t i c a l  c o n d i t i o n  of t he  

t e r r i t o r y ,  he noted t h a t  t h e r e  were no j a i l s  i n  t he  t e r r i -  

t o r y  from which a p r i s o n e r  could n o t  e a s i l y  escape,  Another 

member o f  the  convention voiced h i s  op in ion  t h a t  s i n c e  the  

- community n e i t h e r  wanted nor asked f o r  t h e  revoking of t h e  

d e a t h  pena l ty ,  t he  mat ter  should t h u s  be l e f t  t o  the  l e g i s -  

128Quaife, The Convention of 1846, 337-39; Journal  of 
t h e  Convention, ,,.1846, 167. 

129 qua i f e ,  The Convention of 1846, 414. Quoted from 
t h e  Madison Express ,  November 17 ,  1846. 
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l a t u r e  f o r  t he  f i n a l  dec i s ion ,  

S t rong  r e s i s t a n c e  t o  t h e  measure forced t h e  advocates  

t o  a s k  f o r  a  de l ay  of t e n  days on the  f i n a l  vote. Wen t h e  

deba te  aga in  came be fo re  t h e  convention,  Darren Chase o f f e red  

an amendment t o  t h e  o r i g i n a l  p r o v i s i o n s ,  which s t a t e d  t h a t  

" I t  s h a l l  be t h e  du ty  of t he  L e g i s l a t u r e  t o  provide by l a w  

f o r  a b o l i s h i n g  t h e  punishment of dea th  f o r  c a p i t a l  crimes,  

and f o r  the  s u b s t i t u t i o n  of some o t h e r  mode of punishment 
131 

ins t ead  the reo f ,  fi Despi te  a l l  e f f o r t s  of t h e  backers  of 

t h e  abol ishment  of d e a t h  p e n a l t y  p rov i s ion ,  t h e  measure was 
132 

k i l l e d  i n  t he  convention on November 25, 1846. 

A f t e r  t he  i n i t i a l  f a i l u r e  t o  i n s t a l l  t h e  r epea l  of the  

dea th  p e n a l t y  i n  the  c o n s t i t u t i o n  of 1846, a t t empt s  were 

made t o  w r i t e  t h e  p rov i s ion  i n t o  t he  c o n s t i t u t i o n  of 1848, 

A r e s o l u t i o n  was o f f e red  on December 27, 1847 t o  i n s t r u c t  a  

committee t o  " . , . inqui re  i n t o  t h e  expediency of adopting a 

s e c t i o n  i n t o  t h e  c o n s t i t u t i o n  dep r iv ing  f o r e v e r  the  l e g i s -  
133 

l a t u r e  from abo l i sh ing  c a p i t a l  punishment." F o r t u n a t e l y  

f o r  t he  cause  of revoking t h e  d e a t h  pena l ty ,  the  r e s o l u t i o n  

was t ab l ed  the  nex t  day. a l l  a t t empt s  t o  g a i n  c o n s t i t u t i o n a l  

r e c o g n i t i o n  f o r  t he  r epea l  of t h e  d e a t h  pena l ty  ended when an 

13U 
Quaife, The Convention of 1846, 418-25. Quoted 

from t h e  Madison Wisconsin Democrat, Nov. 1 4 ,  1846. 

131Journal of, t h e  Convention . . . 1846, 251, 

132~ourna l  of t h e  Convention . .. 1846, 326-27, 

133~ourna l  o f  t he  Convention, 1847-48. 86. 



amendment t o  t h e  powers of t h e  l e g i s l a t u r e  p rov id ing  t h a t  

WThe l e g i s l a t u r e  s h a l l  provide such a l t e r a t i o n s  i n  t he  

common law as w i l l  a b o l i s h  t h e  p r a c t i c e  of t a k i n g  l i f e  
134 

a s  a  pena l ty  f o r  cr imen was r e j e c t e d ,  

That  t h e  t o p i c  of c a p i t a l  punishment remained i n  t h e  

news of t h e  per iod  is  shown by occas iona l  a r t i c l e s  appear- 

ing i n  the  p r e s s  which commented on t h e  a f f a i r s  of Michigan 

where t he  dea th  p e n a l t y  had been r epea l ed  i n  t he  e igh teen-  

f o r t i e s .  The reform e d i t o r  of t h e  Southpor t  Telegraph 

claimed t h a t  t h e  tendency toward c a p i t a l  punishment is 

v l , . , to  demoralize and b r u t a l i z e  t he  mind and i t  is p o s s i b l e  

t h e  gallows may f u r n i s h  the  only h e a l t h y  r e s t r a i n t  f o r  t he  

(crime),...The f e a r  of t h e  gal lows,  nor any o t h e r  f e a r  is 

i n s u f f i c i e n t  t o  accomplish ( t h e  p reven t ion  of crime) f o r  the  

i nd iv idua l  who d e l i b e r a t e l y  commits murder i s  much more l i k e l y  

t o  be wi thout  f e a r  than  t o  possess  i t ;  t h e r e f o r e . , . , t h e  only 

e f f e c t u a l  mode of e r a d i c a t i n g  crime, is  t o  educate  t h e  mind 
135 

a s  t o  make crime r e v o l t i n g  t o  it. t* 

I t  was no t  u n t i l  1851 t h a t  any concer ted e f f o r t  was made 

t o  enac t  a b i l l  which would a b o l i s h  t he  p e n a l t y  of dea th  f o r  

murder. When t h e  b i l l  came b e f o r e  t h e  committee of the  whole 

i n  t h e  l e g i s l a t u r e  of 1851, t h e  proponents  o f  t he  measure 

resumed t h e  arguments heard e a r l i e r  i n  t h e  c o n s t i t u t i o n a l  

conventions.  These reformers  s t a t e d  t h a t  t h e  dea th  p e n a l t y  

was a  r e l i c  of t he  p a s t  and demanded t h e  l e g i s l a t i o n  ou t  of 

134~ourna l  of the  Convention, 1847-48, 558. 

135Southport Telegraph,  Dec. 8, 1848. 



r e s p e c t  f o r  t h e  newer and h i g h e r  e v a l u a t i o n  of human l i f e ,  

One member of the  ~ s s e m b l y  noted t h a t  some of t he  N e w  

England s t a t e s  and New York had abo l i shed  t h e  dea th  pena l ty .  

H i s  second main argument was t h a t  t h e  s t a t e  had no r i g h t  t o  

t ake  l i f e  and t h a t  many innocen t  i n d i v i d u a l s  had s u f f e r e d  

i n j u s t i c e s  because of the  u n c e r t a i n t y  of t h e  r u l e s  of evi -  

dence. Opponents of t h e  a c t  s t r e s s e d  t h e  p r a c t i c a l  a s p e c t s  

of a b o l i s h i n g  t h e  pena l ty  of d e a t h  f o r  t he  crime o f  murder, 

As a  group they were unwi l l i ng  t o  @*, , . j eopard ize  t h e  s a f e t y  

of t he  community f o r  t h e  sake  of a  doub t fu l  sympathy f o r  a  

p r i s o n e r  whom a l l  must a l low t o  be almost  i f  n o t  q u i t e  be- 

yond t h e  p a l e  of p roper  sympathyOtt There was n o t  a  j a i l  i n  

t h e  s t a t e ,  t h e  opponents maintained t h a t  " , . , a  man with a 

jack k n i f e  c o u l d n ' t  g e t  o u t  o f . ~  These arguments p r e v a i l e d  

and t h e  ~ s s e m b l y  s t r u c k  ou t  a l l  p a r t s  of t h e  b i l l  a f t e r  t h e  
136 

e n a c t i n g  c l a u s e  by a  vo t e  of 40 t o  19 ,  

F i n a l l y ,  i n  1852 a  minor mod i f i ca t i on  of the  common law 

took p l a c e  when t h e  l e g i s l a t u r e  passed an  a c t  which s t i p u -  

l a t e d  t h a t  t h e  t r i a l  ju ry  should dec ide  whether o r  n o t  t h e  

convic ted should  be punished by d e a t h  f o r  t he  crime of 
137 

murder, Th is  f a r  from s a t i s f i e d  t h e  l e a d e r s  of t h e  move- 

ment f o r  a b o l i s h i n g  the  d e a t h  pena l ty  s o  t hey  immediately 

i n  1853 termed t h e  a c t  of 1852 a s  a  mark of cowardice on t he  

- p a r t  of t he  p a s t  l e g i s l a t u r e  by making the  ju ry  assume t h e  

136 
Madison Argus, Feb, 18, 1851. 

1 3 ? ~ a d i s o n  weekly Wisconsin Argus, A p r i l  14 ,  1852; Laws - 
of Wisconsin, 1852, Chap. 133, 



work of t he  l e g i s l a t u r e .  F u r t h e r ,  i t  was urged, t h a t  t h e  

b i l l  l e d  t o  d i f f e r i n g  p e n a l t i e s  because of t h e  var iance  i n  
138 

t h e  j u r i e s  of t h e  s t a t e .  Led by H. L. Palmer i n  t h e  

~ s s e m b l y ,  t h e  advocates  of r e p e a l i n g  the  d e a t h  pena l ty  f o r  

murder succeeded i n  pass ing  t h e  d e s i r e d  l e g i s l a t i o n  on 
139 

March 9 ,  1853 bj- a  vote  of 36 t o  28. I n  t h e  Senate  t he  

movement was l e d  by Marvin H .  Bovee of waukesha, b u t  the  

passage of t he  a c t  was blocked by par l iamentary  o b s t r u c t i o n s  
140 

u n t i l  t he  adjourned s e s s i o n ,  f i n a l l y  be ing passed i n  
1 4 1  

J u l y  of 1853. The law, i n  a d d i t i o n  t o  r e p e a l i n g  the  

contravening s t a t u t o r y  p r o v i s i o n s ,  s t a t e d  t h a t  WIn a l l  

conv ic t ions  under the s t a t u t e s  of t h i s  S t a t e ,  f o r  t he  crime 

of murder, i n  t h e  f i r s t  degree ,  t h e  pena l ty  s h a l l  be irn- 

prisonment i n  t h e  s t a t e  p r i s o n ,  du r ing  t h e  l i f e  of t h e  

person  s o  ,convicted,  and the  punishment of d e a t h  f o r  such 
142  

o f f ense ,  is hereby abol i shed .  " 

Opponents of t h e  r epea l  of t he  d e a t h  p e n a l t y  d i d  no t  

a l low the  d i scuss ion  t o  wane, however. P e r i o d i c a l l y  through- 

o u t  t he  n ine teen th-cen tury  t h e  va r ious  l e g i s l a t u r e s  were 

r ega l ed  wi th  the  n e c e s s i t y  f o r  r e - i n s t i t u t i n g  the  p e n a l t y  of 

d e a t h  f o r  murder. One of t h e  p r i n c i p a l  ob j ec t ions  t o  t h e  

138 
Madison, S t a t e  J o u r n a l ,  Feb. 1, 1853. 

l J 9 ~ e n o s h a  Telegraph,  March 18, 1853. 

1 4 0 ~ a d i s o n  S t a t e  J o u r n a l ,  Apr i l  1, 1853. 
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Thomson, P o l i t i c a l  H i s t o r y  of Wisconsin, 81. 
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b i l l  i n  t h e  succeeding l e g i s l a t u r e s  was t h a t  t h e  law 

al lowed pe r sons  on t r i a l  f o r  murder t o  b e  p u t  a t  l i b e r t y  

under  b a i l  because under  t h e  c o n s t i t u t i o n  a l l  c r imes  excep t  

t h o s e  deemed c a p i t a l  were b a i l a b l e .  I n  a d d i t i o n ,  i t  was 

he ld  t h a t  t h e  peop l e  of t h e  s t a t e  d i d  n o t  want t h e  d e a t h  

p e n a l t y  abo l i shed  and t h e  s o c i e t y  of t h e  s t a t e  was n o t  p r e -  

pared t o  a c c e p t  such a  d r a s t i c  r e v i s i o n  of t h e  common law, 

These d i s cus s io r l s  l e d  t h e  Sena te  t o  p a s s  an  a c t  i n  1854 

which a b o l i s h e d  t h e  p r e v i o u s  law of 1853,  b u t  the  Assembly 
143 

k i l l e d  t h e  b i l l .  

D i s t u rbances  i n  t h e  s t a t e  ove r  a  murder o r  s e r i e s  of 

murders sometimes l e d  t o  t h e  e f f o r t  t o  r e s t o r e  t h e  dea th  

p e n a l t y .  A l ynch ing  occurred  i n  Rock County i n  1855 and 

t h i s  r a i s e d  some q u e s t i o n s  a s  t o  t h e  a d v i s a b i l i t y  of con- 
144  

t i n u i n g  t h e  a c t  which had d e s t r o y e d  t h e  p e n a l t y  of dea th .  

A s  tz r e s u l t  a f l o o d  of b i l l s  were in t roduced  i n  t h e  l e g i s -  

l a t u r e  i n  1856, r e l a t i v e  t o  t h e  punishment of murder i n  

t h e  f i r s t  degree .  By a  s e r i e s  of l e c t u r e s  which s t r e s s e d  

t h e  u s e l e s s n e s s  of t h e  d e a t h  p e n a l t y ,  t h e  Assembly f i n a l l y  

t a b l e d  a  measure which would r e p e a l  t h e  a c t  of 1853 by a  
145  

margin of one vo t e ,  37 t o  36. But  t h e  s c a r e  d i d  a l low a  

measure t o  p a s s  which c o n s i d e r a b l y  t i g h t e n e d  t h e  p r o v i s i o n s  

- e f f e c t i n g  t h e  b a i l  of a pe rson  on t r i a l  f o r  murder i n  t h e  

1 4 3  
Madison, S t a t e  J o u r n a l ,  J a n ,  25, March 8 ,  25, 1854,  

A r e p o r t  of t h e  Committee on Town and County Organ i za t i on  
recommended t h e  c o n t i n u a t i o n  o f  t h e  law of 1853. Assembly 
J o u r n a l ,  1854, 412 
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145 Madison S t a t e  J o u r n a l ,  Feb. 7 ,  1856. 



f i r s t  degree. It was enacted t h a t  only a judge of t he  

supreme cour t ,  o r  a judge of a c i r c u i t  court ,  o r  a judge of 

a county court ,  was authorized t o  s e t  b a i l  f o r  any person 
146 

charged with the crime of murder. In  addi t ion ,  an a c t  

was passed which es tabl i shed  a more comgreheneive method 

f o r  the  pardoning of persona convicted of murder. The 

t r i a l  cour t  was requi red  t o  keep a f u l l  and accura te  account 

of t h e  proceedlnga of t h e  t r i a l  which could be used by t h e  

reviewing a u t h o r i t i e s  3x1 app l i ca t ions  f o r  pardona of persona 

convicted of murder. Further ,  t h e  a c t  s t i p u l a t e d  t h a t  t h e  

governor should n o t  pardon a person convicted of murder un- 

l e s s  t h e  warden o r  the  keeper of t h e  pr iaon should c e r t i f y  

t h a t  the  app l i can t  had conducted himself i n  a peacef'ul and 
147 

obedi e n t  manner during h i s  period of imprisonment . 
After  1856, b i l l s  were presented i n  1857, 1858, 1859, 

and 1860 t o  r e p e a l  the  a c t  of 1853 and t o  r e s t o r e  t h e  death 
148 

penal ty f o r  murder t o  t h e  cr iminal  code of Wisconsin. 

The b i l l  of 1859 gained some backing In t h e  Senate. Senator 

Tucker's b i l l  would have res to red  the  penal ty  of death f o r  

murder, but  i t  required the  de lay  of one year  before  t h e  

execution would t ake  place. The measure passed the  Senate 

by a vote  of 18 t o  11, b u t  i t  waa subsequently i n d e f i n i t e l y  
149 

postponed i n  the  Assembly. Despi te  sporadic  at tempts  t o  

146~enera l  Laws of Wisconsin, Chap. 77. 

147~enera l  Lara of Wlsconain, 1856. Chap. 84. 

148~adiaon S t a t e  Journal,  l a r c h  6, 1857, May 14, 1858, 
March 15, 1858, %arch 6, 1860. 

14%adiaon, S t a t e  Journal, Mamh 15, 17, 1859. 
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r e s t o r e  t h e  d e a t h  p e n a l t y  d u r i n g  t h e  n ine t een th - cen tu ry ,  

t h e  b a s i c  law of 1853 has neve r  beer1 r e p e a l e d .  Thus, f o r  

n e a r l y  a f u l l  c en tu ry  d e a t h  a s  a  p e n a l t y  f 'or  cr ime ha s  n o t  

been on the  s t a t u t e  books of  t h e  S t a t e  of @iscons in ,  



CHAPTER I 11, LABOR LEGISLATION IN WISCONSIN, 1836-1886 

During the  n ine teen th-cen tury  &iscons in  was an a g r i -  

c u l t u r a l  community, w i th  i ndus t ry  slowly t ak ing  hold a long 

the  sho res  of Lake Michigan and cen te red  l a r g e l y  about t he  

c i t y  of Milwaukee. A t  f i r s t ,  the  growing of wheat and l a t e r  

t h e  d a i r y  i ndus t ry  dominated Wisconsin a g r i c u l t u r e .  Besides 

i t s  g r e a t  n a t u r a l  r e sou rces  of t h e  s o i l ,  viiscorisin a l s o  

possessed v a s t  f o r e s t s  of p i n e  and mixed hardwoods and some 

rnineral resouroes  which a t t r a c t e d  e a r l y  s e t t l e r s  t o  south- 

western  Wisconsin. L a t e r  i r o n  o r e s  were discovered i n  

n o r t h e a s t e r n  &i scons in ,  bu t  mining i n  the  s t a t e  i n  t h e  nine-  

t een th-cen tury  was almost i n s i g n i f i c a n t  bes ide  t h e  v a s t  

lumber i ndus t ry ,  ~t the  o u t s e t  of s ta tehood  almost  un- 

broken f o r e s t s  extended northward from a  l i n e  drawn from 

t h e  sou thern  t i p  of Lake winnebago i n  t he  e a s t e r n  p a r t  of 

Wisconsin t o  t h e  Mis s i s s ipp i  R ive r  nea r  S t .  Paul  t o  the  

west ,  ~ h u s ,  more than  h a l f  of Viisconsin was covered with  

r i c h  s t ands  of p ine  and hardwoods which were t h e  sources  

of weal th  and f o r t u n e  f o r  the  Wisconsin lumbermen. wiscon- 

s i n ' s  economy i n  t he  n ine teen th-cen tury  was e x p l o i t i v e ,  

based on the  r i c h n e s s  of the  s o i l  o r  on t h e  n a t u r a l  r e sou rces  

of the  s t a t e ,  l a r g e l y  i n  t h e  form of t imber ,  Labor s e r v i n g  

t h i s  type of an economy was l a r g e l y  s c a t t e r e d  on the  farms 

of t h e  s t a t e  o r  i n  t h e  lumber camps, and was a  type of l a b o r  

which d id  n o t  l e a d  t o  t he  format ion of any s t rong  l a b o r  move- 

ment. 

Organized l a b o r  i n  Wisconsin f o r  t h e  most p a r t  fol lowed 
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t h e  process  of an  i n d u s t r i a l i z a t i o n  of t h e  s t a t e .  Although 

t h e r e  were a few unions formed before  t h e  C i v i l  War, they 
1 

were confined t o  typography, cigar-mbking, and t a i l o r i n g ,  

Manufacturing d id  n o t  evince any marked development i n  

w i s c o m i n  u n t i l  t he  per iod between t h e  C i v i l  Ciar and 1870 

when t h e  number of f a c t o r i e s  and m i l l s  i n  t h e  s t a t e  more 

than  doubled and the  numbers of workers almost  t r i p l e d .  

Milwaukee e s p e c i a l l y  l e d  the  way i n  t h e  t rend  of indus- 

t r i a l i z a t i o n  in t h e  s t a t e .  BY 1872 more than one t h i r d  of 

t h e  working popu la t ion  o f  t h a t  c i t y  were engaged i n  f a c t o r i e s ,  

and t h e  produc ts  from h e r  i n d u s t r i e s  werc: a o r t h  almost  
2 

$'20,000,000, But t h e  i n d u s t r i e s  e s t a b l i s h e d  i n  t h i s  e a r l y  

i n d u s t r i a l  t rans format ion  were s t i l l  c l o s e l y  connected t o  

t h e  n a t u r a l  r e sou rces  of t he  s t a t e ' s  economy, The f l o u r  

m i l l s ,  lumber f i n i s h i n g  p l a n t s ,  meat packing p l a n t s ,  and 

brick-making f a c t o r i e s  dominated t h e  Wisconsin i n d u s t r i a l  

scene be fo re  1875. ~ l l  of  t he se  i n d u s t r i e s  requi red  only 

t h e  rnini~uum of c a p i t a l  and s k i l l e d  l abo r .  S l i g h t l y  l a t e r  

foundr i e s  and rnachirie shops were e s t a b l i s h e d ,  cen te r ing  

l a r g e l y  about  Milwaukee which had r a p i d l y  expanded i n  the  

e igh teen-sevent ies .  

Nages d i d  n o t  r i s e  a s  r a p i d l y  as the  p r i c e s  of t h e  

n e c e s s i t i e s  of l i f e  du r ing  t h e  C i v i l  Nar; t hus  s k i l l e d  

Freder ick  Merk, The Economic Hi s to ry  of RIisconsin dur- 
i ng  t h e  C i v i l  %ar  Decade. P u b l i c a t i o n s  of the  S t a t e  H i s to r -  - - - - -  - 

i c i l  s o c i e t y  of w i scons i i ,  S t u d i e s  ~ o l .  I, (!dadison, 1916). 
162 ;  Raney i i s c o n s i n ,  372. 

2 Merk, Economic H i s t o r y  of Wisconsin, 126-27. 



l a b o r  organized i n  &i scons in  f o r  t h e  f i r s t  time t o  any 

cons ide rab le  ex ten t .  s t r i k e s ,  almost  unknown before  t h e  

C i v i l  war, became a  weapon of t h e  l a b o r  moverner~t t o  f o r c e  

h ighe r  wages. The movement, however, was l a r g e l y  conf ined 

t o  Milwaukee where the  l a r g e s t  number of s k i l l e d  workers 
3 

and wage e a r n e r s  were concent ra ted .  Labor du r ing  t h i s  e a r l y  

pe r iod  a l s o  p r o t e s t e d  a g a i n s t  t h e  i r r e g u l a r i t y  of pay and the  

use  o f  s t o r e  pay and s c r i p t  pay, and l a b o r e r s  oa t he  r a i l -  

roads  o f t e n  s t r u c k  t o  f o r c e  t h e  payment o f  back and due wages. 

Some o f  t h e  e a r l i e r  types  o f  l a b o r  l e g i s l a t i o n  of t he  

n ine teen th-cen tury  have been a l l  b u t  f o r g o t t e n  i n  t h e  twen- 

t i e th -cen tu ry .  Changing economic cond i t i ons  forced  by t h e  

i n d u s t r i a l i z a t i o n  of t h e  n a t i o n  account  f o r  t h e  change i n  

form of much of t he  l e g i s l a t i o n .  Today, f o r  example, l e g i s -  

l a t i o n  concerning the  a p p r e n t i c e  has a l l  b u t  passed from 

t h e  scene and can be s c a r c e l y  c a l l e d  a p a r t  of l a b o r  l e g i s -  

l a t i o n  i n  our  p r e s e n t  cen tury .  Nonetheless,  Wisconsinls  

l a b o r  l e g i s l a t i o n  d a t e s  from t h e  Wisconsin T e r r i t o r i a l  per-  

iod,  when i n  1839 t h e  & i s c o n s i n  T e r r i t o r i a l  L e g i s l a t u r e  

passed an a c t  governing t h e  u s e ,  d u t i e s ,  and educa t ion  of 

a p p r e n t i c e s  and se rvan t s .  This type of l e g i s l a t i o n  

was a l i n e a l  descendant o f  t h e  g u i l d  system of Europe, 

t r ansmi t t ed  t o  Anlerica by t h e  European c o l o n i s t s .  In  

America app reu t i ce sh ip  a c t s  were t he  means of ob t a in ing  a 

l a b o r i n g  supply,  of c a r i n g  f o r  poor and dependent c h i l d r e n ,  

3 
Merk, Economic H i s t o r y  of Wisconsin, 162. Raney, 

Wisconsin, 372. 



of educa t ing  appren t iced  c h i l d r e n ,  and of t each ing  s k i l l e d  
4 

t r a d e s  and c r a f t s .  

The Disconsin  T e r r i t o r y  a t  the  t ime of t he  passage o f  

t h e  app ren t i ce sh ip  and s e r v a n t  a c t  of 1839 was e n t i r e l y  

governed by a  p r e - i n d u s t r i a l  economy, Under the  p r o v i s i o n s  

of t h i s  e a r l y  law a minor could be bound ou t  by p a r e n t s  o r  

guard ians  u n t i l  t h e  minor reached t h e  age of e igh teen  f o r  

females ,  and twenty-one f o r  males. In case  t he  minor had no 

p a r e n t s  o r  guardian,  t he  c o n t r a c t  of app ren t i ce sh ip  could be 

v a l i d a t e d  by t w o  j u s t i c e s  of t h e  peace where the  minor r e -  

s ided .  The l a w  a l s o  provided the  means f o r  t h e  app ren t i ce -  

s h i p  of c h i l d r e n  of t he  poor t o  p reven t  them from becoming 

charges  of t h e  county. C e r t a i n  p r o t e c t i o n s  were assured t o  

t h e  minor under t he  a c t ,  and the  mas te r  was bound t o  educate  

a c h i l d  n . .  . t o  read and w r i t e  and t o  be i n s t r u c t e d  i n  t h e  

genera l  r u l e s  o f  a r i t h m e t i c ,  11 In  a d d i t i o n ,  t he  a c t  s t i p u l a -  

t e d  t h a t  t he  master  could n o t  r e q u i r e  from any journeyman 

o r  a p p r e n t i c e  any c o n t r a c t  o r  agreement which would p reven t  

hixi from e s t a b l i s h i n g  himself  i n  ally t r a d e  o r  p ro fe s s ion  i n  
5 

any p a r t i c u l a r  p l ace ,  This  one a c t ,  hov~ever, was t he  s o l e  

l e g i s l a t i v e  enactment by e i t h e r  t h e  T e r r i t o r i a l  o r  t h e  S t a t e  

4 
Richard 0.  Morris ,  Government a~ld Labor i n  Ear ly  

America, ( M e w  York, 1946), 513-16; Marcus W. Jernegan, _. The 
Laboring and Dependent C la s se s  i n  Colonial  America, (Chicago, 
1931) ,  55, 60. 

5 ~ t a t u t e s  of t h e  T e r r i t o r y  of a i s c o n s i n ,  1838-39, tqAn 
Act concerning a p p r e n t i c e s  and s e r v a n t s . "  
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L e g i s l a t u r e  of \ t f i sconuir~ on t h e  s u b j e c t  of app ren t i ce sh ips  

and s e r v a n t s ,  a l though i t  remained on t h e  s t a t u t e  books 

throughout t he  n ine teen th-cen tury ,  This  law a l s o  provided 

the  means f o r  t h e  c a r e  of dependent c h i l d r e n  throughout much 

of t h e  n ine teen th-cen tury  i n  ivisconsin. 

L i t t l e  d i f f e r e n t i a t i o n  was p r e s e n t  i n  n ine teen th-cen tury  

America betvveen t h e  va r ious  groups of t h e  labor i r lg  f o r c e ,  

which was comprised of t he  farmer,  the  a r t i s a n ,  and the  day 

l a b o r e r ,  a l l  included i n  the  gene ra l  c l a s s i f i c a t i o n  of t h e  

tiproducing c l a s s e s .  fl By d e f i n i t i o n ,  t h e  mechanic chme t o  be 

recognized a s  a s e p a r a t e  and d i s t i n c t  group i n  the  aproducing 

c l a s s e s . r t  By laws and c o u r t  d e c i s i o n s ,  t he  mechanic was r e -  

cognized a s  a workman who was employed N , . , i n  t h e  shap ing  

and u n i t i n g  m a t e r i a l s  such a s  wood ( o r )  metal  i n t o  some 

k ind  of a s t r u c t u r e ,  machine, o r  o t h e r  o b j e c t ,  r e q u i r i n g  the  
6 

use o f   tools.*^ Mechanic l i e n  laws were g radua l ly  passed by 

m o s t  of t h e  s t a t e s  us an a d d i t i o n a l  r i g h t  of t h e  mechanic t o  

sue i n  c o u r t s  f o r  s e r v i c e s  performed. These laws granted t o  

t he  mechanic t h e  r i g h t  t o  hold t h e  p rope r ty  a f f e c t e d  by h i s  

s e r v i c e s  a s  s e c u r i t )  f o r  money owed t o  him by the  deb ta r .  

In t h e  main, mechanic l i e n  laws were appl ied  t o  t h e  improve- 

ment of r e a l  p rope r ty  and were in tended t o  secure  t h e  r i c h t s  

of those  whose s e r v i c e s  and goods were needed t o  iiiiprove 

r e a l  e s t a t e .  

l lechanic l i e n  laws seein t o  have o r i g i n a t e d  i n  America i n  

1791 when an  a c t  was passed which app l i ed  exc lus ive ly  t o  t h e  

se lack's Law Dict ionary ,  3 ed . ,  1173. 



143  
7 

t h e n  u n b u i l t  c i t y  of Washington, D. C. Chronological ly ,  

t h e  nex t  mechanic l i e n  law was passed i n  Pennsylvania i n  

1803 and app l i ed  t o  the  b u i l d i n g s  of P h i l a d e l p h i a ,  Southwark, 

and the  townships of  North L i b e r t i e s ,  This  Pennsylvania law 

became a  model followed by a number of s t a t e s ,  b u t  d i f f e r e d  

from the  New York a c t  of 1830, which had emphasized the  r i g h t s  

of t he  gene ra l  c o n t r a c t o r  i n s t ead  of t he  r i g h t s  of sub-con- 
8 

t r a c t o r s  and a c t u a l  l a b o r e r s ,  

While t he  mot iva t ion  t o  p r o t e c t  t he  r i g h t s  of gene ra l  

c o n t r a c t o r s  and materialmen played a s u b s t a n t i a l  r o l e ,  t h e  

a c t i v i t y  and a g i t a t i o n  on t h e  p a r t  of l a b o r e r s  and workingmen 

a l s o  con t r ibu t ed  t o  t h e  f o r c e s  which l e d  t o  the  enactment 

of mechanic l i e n  laws. I n  New York f o r  example, i n  December 

of 1829, a  meeting of n e a r l y  t h r e e  thousand workingmen de- 

manded a s u i t a b l e  law which would p r o t e c t  t he  r i g h t s  and 

wages of workingmen, In 1845 l a b o r  i n  Massachuset ts  p ro t e s -  

t e d  a g a i n s t  t h e  e x i s t i n g  mechanic l i e n  laws and demanded 

p r o t e c t i o n  of t h e i r  r i g h t s  and wages from the  c o n t r a c t o r s .  

I n  gene ra l ,  a t  the  o u t s e t  of the  l e g i s l a t i v e  e f f o r t ,  mechanic 

l i e n  laws app l i ed  t o  s p e c i f i c  l o c a l i t i e s ,  and only by a 
9 

proces s  of g radua l  expansion came t o  encompass a whole s t a t e .  

Rhode I s land  was t h e  f i r s t  s t a t e  t o  pass  a s t a t ewide  mechanic 

l i e n  law i n  1833. By the  per iod  of t h e  format ion of many 

of t h e  mid-western s t a t e s  t he  d o c t r i n e  was commonly accepted 

I Farnam, S o c i a l  L e g i s l a t i o n  i n  t h e  United S t a t e s  t o  
1860, 153, - 

8 ~ a r n a m ,  Soc ia l  L e g i s l a t i o n  i n  t he  United S t a t e s  t o  
1860, 154-55. - 

' ~ a r n a n ,  Soc ia l  L e g i s l a t i o n  i n  t h e  United S t a t e s  t o  
1860, 155,  - 



10 
a s  a fundamental p r i n c i p l e  of law, 

The Wisconsin T e r r i t o r i a l  l e g i s l a t u r e  dur ing  i ts  

s e s s i o n  of 1838-39 passed i t s  f i r s t  a c t  concerning mechanic 

l i e n s ,  mechanics c o n t r a c t o r s ,  and materialmen. The a c t  

provided t h a t  " , , .every person who s h a l l  by c o n t r a c t  wi th  

t h e  owner of any p i e c e  of l and  f u r n i s h  l a b o r  o r  m a t e r i a l s  

f o r  e r e c t i n g  o r  r e p a i r i n g  any b u i l d i n g  o r  t h e  appurtenances 

of any b u i l d i n g  on such l and ,  s h a l l  have a  l i e n  upon t h e  

whole p i e c e  of land. . , for  t h e  amount due him f o r  such l a b o r  
11 

o r  ma te r i a l s .  " I t  was a l s o  r equ i r ed  t h a t  t he  c o n t r a c t  

had t o  be i n  w r i t t e n  form and r e g i s t e r e d  o r  n o t a r i z e d ,  and 

u n l e s s  an a c t i o n  was taken i n  c o u r t  w i t h i n  s i x  months a f t e r  

t h e  money was due,  t h e  l i e n  was t o  be  corisidered void. For 

t h e  enforcement of t h e  l i e n  the  a c t  permi t ted  the  s a l e  of 

t he  l and  o r  any p a r t  of t h e  land  and i t s  premises t o  s a t i s f y  

t h e  ho lde r  of t h e  l i e n ,  Nothing i n  t h e  a c t ,  however, r e -  

moved from t h e  c r e d i t o r  t he  r i g h t  of main ta in ing  an a c t i o n  

a t  common law, 

Within t h r e e  y e a r s  a new mechanic l i e n  law was passed 

which repea led  t h e  o ld  a c t .  This  new s t a t u t e ,  passed i n  

1842, completely rev ised  the  mechanic l i e n  law of the  T e r r i -  

1•‹~arnarn,  Soc i a l  L e g i s l a t i o n  i n  t he  United S t a t e s  t o  
1860, 155, 156. - 

' ' s tatute8 of t h e  T e r r i t o r y  o f  Wisconsin, 1838-39, 'An 
~ c t  concerning t h e  l i e n  of mechanics and o t h e r  f o r  t h e  c o s t  
of r e p a i r s  and improvements on r e a l  e s t a t e s o n  



t o r y  of Wisconsin. In p l ace  of t h e  l i e n  on t h e  land, a 

ndwelling house o r  hu i ld ingn  was made t h e  s u b j e c t  of t h e  
1 2  

l i e n .  Brick-makers, b r i c k - l a y e r s ,  s t o n e c u t t e r s ,  masons, 

1 ime merchants, c a r p e n t e r s ,  p a i n t e r s ,  g l a z i e r s ,  iron-mongers, 

p l a s t e r e r s ,  and lumber merchants,  o r  any o t h e r  persons  em- 

ployed i n  t h e  e r e c t i n g  o r  f u r n i s h i n g  of m a t e r i a l s  f o r  the  

c o n s t r u c t i o n  and e r e c t i o n  of a  dwel l ing  o r  b u i l d i n g ,  were 

given t h e  r i g h t  t o  main ta in  a l i e n  a g a i n s t  t h a t  proper ty .  

The a c t  gave t o  t h e  workmen, t h e  materialmen, and c o n t r a c t o r s  

a  l i e n  which took precedence over any o t h e r  l i e n  which o r i -  

g ina ted  subsequent t o  t he  commencement of t h e  c o n s t r u c t i o n  

of the  b u i l d i n g  o r  dwell ing.  Because cour t  a c t i o n  was c l e a r l y  

contemplated t o  enforce  t he  l i e n ,  t he  a c t  s e t  f o r t h  i n  d e t a i l  

t h e  manner and method by khich t h e  ho lde r  o f  t h e  l i e n  could 

be s a t i s f i e d  under the  law. 

A case  involv ing  the  j u d i c i a l  i n t e r p r e t a t i o n  of the  

mechanic l i e n  laws of 1839 and 1842 d i d  n o t  reach t h e  Supreme 

Court of vvisconsin u n t i l  1850. I n  Dean vs. Pyncheon, hohever,  - 
t h e  cou r t  d id  g ive  a  f u l l  review and i n t e r p r e t a t i o n  of t hese  

13 
two laws. Both laws,  the  Court he ld ,  aimed a t  t h e  sane 

o b j e c t i v e s  bu t  used e s s e n t i a l l y  d i f f e r e u t  means. The a c t  of 

1842, which was s u b s t i t u t e d  f o r  the  a c t  o f  1839, was more 

. b r i e f ,  gene ra l ,  and i n d e f i n i t e .  Like i t s  predeeeaeo~,  the 

12 
S t a t u t e s  of t he  T e r r i t o r y  of Wisconsin, 1841-42. 'IAN 

ACT t o  r e p e a l  an a c t  e n t i t l e d  "An Act concerning the  l i e n  
of mechanics and o t h e r s  f o r  t h e  c o s t  and r e p a i r s  and improve- 
ments on r e a l  e u t a t e . "  

133 Pinney 17, (1850). 



a c t  of 1842 secured a  deb t  by t h e  making of a  l i e n  upon the  

b u i l d i n g ,  bu t  i t  made no p rov i s ion  o r  mention whatever of t h e  

land  covered by the  b u i l d i n g  and provided no mode o r  form 

of s a l e  o r  conveyance of t he  p rope r ty  t o  which the  l i e n  had 

been a t t ached ,  The f i r s t  a c t  had made the  l i e n  when per fec-  

t e d  a mortgage, while t he  l a t t e r  a c t  made the  pe r f ec t ed  l i e n  

a judgment and depended upon t h e  genera l  p r i n c i p l e s  a p p l i -  
14  

c a b l e  t o  comrnon law a c t i o n s ,  I n  t h i s  case  t he  defendant  

claimed t h a t  t he  r i g h t  of t h e  s a l e  f o r  t h e  s a t i s f a c t i o n  of 

t h e  l i e n  bas confined t o  the  b u i l d i n g ,  This  defense  was em- 

ployed because t h e  a c t  of 1839 provided exp res s ly  f o r  the  

i n t e r e s t  o f  t h e  c r e d i t o r  i n  both  t h e  land  and the  b u i l d i n g ,  

b u t  t h e  a c t  of 1842 which had repea led  the  e a r l i e r  a c t ,  

spoke only of t h e  b u i l d i n g s .  This  i n t e r p r e t a t i o n ,  however, 

was r e j e c t e d  by t h e  Court because t h e  second a c t  provided 

f o r  a  judgment a s  i n  t h e  case  of a  summons, and such a  

judgment by gene ra l  law b inds  a l l  t h e  r e a l  e s t a t e  o f  t h e  
15 

deb to r .  The Court held t h a t  t he  whole o b j e c t  of the  law 

of mechanic l i e n s  of 1842 was t o  s ecu re  payment of t h e  

mechanic 's  c la im by a judgment a g a i n s t  t h e  deb to r  and a  s a l e  

of t h e  d e b t o r ' s  i n t e r e s t  i n  t h e  b u i l d i n g ,  In  a l l  o rd ina ry  

ca ses ,  t h e  Court dec l a red ,  the  i n t e r e s t  i n  t h e  bu i ld ing  i s  

coupled wi th  and dependent upon an i n t e r e s t  i n  the  land.  

I t  would be mockery t o  give  t he  mechanic a r i g h t  t o  t he  

b u i l d i n g  wi thout  a  r i g h t  t o  t he  s o i l  which t h e  bu i ld ing  occu- 

1 4 ~ e a n  vs  pycheon, 3 Pinney 17 ,  22. - 
15ibid . ,  - 24-25. 
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p i ed .  Without such a  r i g h t ,  t h e  mechanic would become a  

k re spas se r  t he  moment he would a t tempt  t o  a s s e r t  o r  en fo rce  

h i s  p r i v i l e g e .  Thus, t h e  Court he ld  t h a t  t h e  mechanic l i e n  

law of 1842 gave t o  the  mechanic a  judgment and execut ion  

under which t h e  s h e r i f f  might s e l l  and the  purchaser  might 

t a k e  a l l  t h e  d e b t o r ' s  r i g h t  and i n t e r e s t  no t  only t o  the  

b u i l d i n g  b u t  s o  much of t h e  ground upon which it s t ands  a s  

might be necessary  f o r  i t s  ord inary  occupa t ion  and use. 

Nothing s h o r t  of t h i s ,  t h e  c o u r t  r u l e d ,  would be c o n s i s t e n t  
16 

nwith t he  f a i r  i n t e n t  o f  t h e  1aw.t' 

From t ime t o  time t h e  mechanic l i e n  laws of \yisconsin 

were r ev i sed  i n  t he  n ine teen th-cen tury  s o  t h a t  g radua l ly  

inore groups of workmen were p r o t e c t e d  under i t s  provis ions .  

I n  a d d i t i o n ,  t h e  time r equ i r ed  f o r  t h e  p e r f e c t i n g  of t he  l i e n  

ibas changed, b u t  t h e  e s s e n t i a l  and important  p a r t s  of the  law 

were n o t  repea led  o r  changed. In  1855, f o r  example, the  

amount o f  land t o  which the  l i e n  could be a t t a c h e d  was res- 

t r i c t e d  t o  f o r t y  a c r e s ,  o r  i f  w i t h i n  a  v i l l a g e  p l o t  o r  in- 

corpora ted  c i t y ,  t he  amount of l and  was n o t  t o  exceed one 

a c r e .  This  a c t  a l s o  included machin is t s  w i t h i n  i t s  p r o v i s i o n s ;  

s o  t h e  l i e n  was made t o  apply t o  machinery which became f i x -  

t u r e s  of  the  b u i l d i n g  upon which t h e  machinis t  had performed 
17  

s e r v i c e s .  

From 1850 t o  t h e  end of t h e  n ine teen th-cen tury  the  

Wisconsin Supreme Court received numerous cases  involv ing  the  

16  
Dean vs. Pyncheon, 3 Pinney 17 ,  25. - 

' ' ~ ene ra l  Laws o f  Bisconsin ,  1855. Chap. 40. 



148 
18 

mechanic l i e n  laws of t he  s t a t e .  In  Noss vs. Cord - -3 
t h e  

major i n t e r p r e t a t i o n  of Dean vs.  Pycheon was followed by t h e  - 
Court,  b u t  a d d i t i o n a l  i n t e r p r e t a t i o n s  were a l s o  presented.  

Under t he  mechanic l i e n  laws of t h e  s t a t e ,  t he  Court de- 

c l a r e d  t h a t  t he  c o u r t s  of j u s t i c e  of t h e  peace had no j u r i s -  

d i c t i o n  f o r  proceedings  under t he  mechanic l i e n  laws even 

i f  t h e  amount claimed was l e s s  than one hundred d o l l a r s  be- 

cause t h e  s t a t u t e  contemplated the  proceedings  t o  be had i n  

a c o u r t  of record.  Under t h e  d e c i s i o n  of Noss vs, Cord t h e  - - 
s h e r i f f  was requi red  t o  g ive  t he  purchaser  an abso lu t e  deed 

of t he  premises when an execut ion was i s sued  upon a  judgment 
1 9  

i n  a  rnechai~ic l i e n  law case .  
20 

In t h e  same yea r  i n  Dean and -- 
Ruggles vs. &hee le r ,  t h e  Wisconsin Supreme Court dec l a red  

t h a t  i t  was abso lu t e ly  e s s e n t i a l  t o  show upon the record 

t h a t  a claim o r  p e t i t i o n  had been f i l e d  f o r  t he  mechanic 's  

l i e n ,  t oge the r  wi th  a d e s c r i p t i o n  of t h e  bu i ld ings  and 

premises on which i t  was proposed t o  f i x  t h e  l i e n .  ~ u r t h e r ,  
2 1 

i n  Dobbs vs. Enear l ,  i n  1855 t h e  Court he ld  t h a t  t o  enforce  

a  mechanic 's  l i e n ,  no a c t i o n  l a y  i n  behalf  of t he  mechanic 

o r  materialman un le s s  t h e  p e t i t i o n  was f i l e d  dur ing t h e  l i f e -  

time of t h e  debtor .  I f  n o t ,  t h e  mechanic o r  materialman 

merely had t h e  same r i g h t s  as t h e  o t h e r  c r e d i t o r s  of t h e  
22 

deceased ' s  e s t a t e ,  The d e c i s i o n  of Lackner vs. Turnbull  

1 9 ~ o s s  - VS. Cord, 1 W i s .  337, 340-41. - 
''2 ais. 167 (1853) 

, 214 Wia. 471, (1855). 



allowed t h e  complainant mechanic o r  materialrnan t o  amend t h e  

o r i g i n a l  complaint because such an amendment d id  n o t  change 

the  cause of t h e  a c t i o n  and was t h e r e f o r e  a l lowable  under 

t h e  code of wiscorisin, 
23 

I n  1860, i n  Caldwell vs. Lawrence, t h e  Wiscorlsin 

Supreme Court r u l e d  t h a t  t h e  l i e n  of a mechanic f o r  work and 

m a t e r i a l s  was a persona l  r i g h t  and could not be t r a n s f e r r e d  

o r  ass igned s o  as t o  enable  another t o  p rosecu te  t he  claim 

i n  the  a s s i g n e e ' s  name. In t h e  same year ,  in Bai ley  vs. 
24 

H u l l ,  t h e  mechanic' s l i e n  law as deemed t o  cover a l i e n  f&r - 
mechanics and o t h e r s  f o r  t he  b u i l d i n g  of f ences  and l a b o r  

done d i r e c t l y  on t h e  land f o r  t h e  purpose of p repa r ing  t h a t  

l and  f o r  use.  Although the  laws gave t h e  mechanic 's  l i e n  

precedence over t h a t  of o t h e r  c r e d i t o r s  of t he  deb to r ,  t h e  
25 

c o u r t  decreed i n  Rees vs. Ludington t h a t  t h e  l i e n  of - 
mechanics and o t h e r s  was subord ina te  t o  t h a t  of the  vendor 

of  t he  land upon which the  b u i l d i n g  was e r ec t ed  f o r  unpaid 

purchase  money. In Brown vs. The Lacrosse  C i t y  Gas and Light  
26 

2nd Coke Cornpaq, t he  Wisconsin Supreme Court ru l ed  t h a t  a - 
p e t i t i o n  f o r  a mechanic' s l i e n  need no t  b e  sworn t o  and may 

- be signed in  t h e  name of t he  p e t i t i o n e r  by h i s  a t to rney .  

~ i g h t s  of t h e  mechanic t o  h i s  l i e n  were p ro t ec t ed  in 

24 
11 wis. 302, (1860). 

2513 H i s .  308, (1860). 

2621 W i s .  51, (1866). 
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bankruptcy proceedings  i n  Bryant vs  . Small. I n  t h i s  

ca se  t he  mechanic's lien had been f i l e d  w i th in  the  s t a t u t o r y  

time a g a i n s t  the  deb tor  and t r u s t e e s  i n  bankruptcy bu t  was 

dismissed i n  an a c t i o n  be fo re  a c i r c u i t  c o u r t .  The Supreme 

Court r u l e d  t h a t  t he  c i r c u i t  c o u r t  should n o t  have dismissed 

t h e  a c t i o n  b u t  should have ordered i ts  cont inuance t o  awai t  

t he  a c t i o n  of t h e  d i s t r i c t  c o u r t  i n  the  bankruptcy proceedings .  

The r i g h t  of a mechanic t o  a  l i e n  was f u r t h e r  p ro t ec t ed  i n  
28 

Wheeler vs. Ha l l  i n  1877 when the  Supreme Court a s s e r t e d  - 
t h a t  i f  a  person accepted o r  knowingly a v a i l e d  himself  of the  

b e n e f i t  of s e r v i c e s  done f o r  him without  h i s  a u t h o r i t y  o r  

r e q u e s t ,  he  was s t i l l  l i a b l e  f o r  those  s e r v i c e s  o r  l a b o r .  
29 

I n  Leismann v s .  Lovely i n 1 8 7 9 ,  t he  Court decreed t h a t  

under t he  mechanic's l i e n  law a person i n  possess ion  of r e a l  

proger ty  of ano ther  by cor i t rac t  may bind h i s  own i n t e r e s t  i n  

t h e  p rope r ty  b u t  n o t  t h a t  of t h e  owner, u n l e s s  t he  a u t h o r i t y  

t o  do so had been confer red .  The Court reasoned t h a t  t h i s  

could be done because a person  might f o r  some advantage of 

h i s  own c o n t r a c t  f o r  an improvement upon the  land  of ano ther ,  

which t h a t  person  was c u l t i v a t i n g  without changing the  owner- 

s h i p  of the  proper ty .  Fu r the r  p r o t e c t i o n  was given the  r i g h t s  
30 

of t h e  mechanic i n  Spruhen vs. S c o t t  i n  1881. I n  t h i s  case  

t h e  p l a i n t i f f  was employed and continued t o  work under t h e  

"35, $is. 205, (1874).  

2841 Wis. 436, (1877).  

"45 Wis. 420. (1878). 

, 3 0 5 ~  &is. 517, (1881).  
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d i r e c t i o n  of one of t h e  p a r t n e r s  of a  f i rm.  The mechanic 

was under the  impression t h a t  he was working f o r  the  f i rm 

b u t  i n  r e a l i t y  he r a s  working on m a t e r i a l s  which r e a l l y  be- 

, longed t o  only one of t h e  p a r t n e r s  and which were n o t  u l t ima-  

t e l y  used f o r  t h e  purposes of t h e  p a r t n e r s h i p .  Despi te  t h e s e  

f a c t s ,  t he  f ir tn was s t i l l  l i a b l e  t o  t he  mechanic f o r  t he  

whole arnount of t he  l a b o r  and t h i s  d i d  n o t  prevent  t h e  mech- 

a n i c  from p e r f e c t i n g  a  l i e n  on the  b u i l d i n g  owned by t h e  f i rm.  
31 

A mechanic under Edleman vs.  Kidd i n  1885, by an a c t i o n  t o  - 
enforce  a mechanicls  l i e n  could s t i l l  recover  even i f  t he  

a c t i o n  were contes ted  on t h e  grounds t h a t  t he  work was badly 

done. I n  such an a c t i o n  where a counter-claim was f i l e d ,  

t he  Court he ld  t h a t  a ju ry  might f i n d  a  v e r d i c t  f o r  the 

ba lance  due t o  e i t h e r  p a r t y ,  wi thout  s t a t i n g  s p e c i f i c a l l y  

the  amount found due upon the  claim of each of the  l i t i g a n t s .  

In a d d i t i o n  t o  the  mechanic l i e n  laws which appl ied t o  

t h e  c o n s t r u c t i o n  of b u i l d i n g s  and t h e  improvement of r e a l  

e s t a t e ,  t h e r e  a rose  i n  t he  tyisconsin laws ano the r  group of 

mechanic l i e n  laws r e s t r i c t e d  t o  t he  lumber and timber indus- 

t r y  of the  s t a t e .  By 1860 when the  f i r s t  mechanic l i e n  law 

was passed which agpl ied  t o  the  lumber i n d u s t r y  of t h e  s t a t e ,  

a s u b s t a n t i a l  s tar t  had been made i n  t h e  e x p l o i t a t i o n  of 

m i s c o n s i n ~ s  one hundred arid twenty-nine b i l l i o n  f e e t  of lumber. 

Already i n  t he  e i g h t e e n - s i x t i e s  such lumbermen a s  P h i l e t u s  

Sawyer, I s a a c  s tephenson,  Thaddeus Pound, Cyrus Woodman, 

William T.  P r i c e ,  Nelson Ludington,  J. H .  Knapp, C. C. Rfashburn, 
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Daniel  Wells,  J. G .  Thorp, A. L. S t o u t ,  and Alexander 

S tewar t  were expanding t h e i r  o p e r a t i o n s  and l a y i n g  t h e  

founda t ions  of t h e i r  g r e a t  f o r t u n e s .  These were the  men who 

came t o  dominate t he  lumber ir ldustry of t he  s t a t e  and were 

a l s o  t o  p l a y  a formidable r o l e  i n  t he  p o l i t i c s  of Wisconsin 

i n  t he  n ine teen th-cen tury .  

During t h i s  e a r l y  per iod the  cond i t i ons  of l a b o r  i n  

t he  lumber indus t ry  were f a r  from s a t i s f a c t o r y .  I t  was 

claimed t h a t  the  food of t h e  l a b o r e r s  was coarse  and without  

v a r i e t y  and t h a t  t he  lodgings  were unsan i t a ry .  In  a d d i t i o n ,  

many of t h e  logging  c o n t r a c t o r s  were given t o  t h e  s p o r t  of 

def rauding  the  lumberjacks of t h e i r  e n t i r e  s e a s o n ' s  wages. 

Even among the  more r e s p e c t a b l e  companies and the  l a r g e r  

sawmill o p e r a t i o n s ,  Hcompany storest1 were a  c o n s t a n t  source  

of d i s s a t i s f a c t i o n  t o  t h e  workers. The lumber erilployees 

were compelled t o  t r a d e  a t  t h e s e  s t o r e s  and found f r e q u e n t l y  

a t  t h e  end o f  t h e  season t h a t  a l l  of t h e i r  wages had been 

spen t ,  and i n  rnany c a s e s  t h e  worker was evsn i n  deb t  t o  t h e  
32 

company f o r  supp l i e s .  

@ i s c o n s i n ' s  f i r s t  mechanic l i e n  law applying t o  t h e  

lumber i ndus t ry  s t i p u l a t e d  t h a t  any person,  company, o r  cor-  

p o r a t i o n  which performed l a b o r  o r  s e r v i c e s  i n  n . ,  , c u t t i n g ,  

hau l ing ,  d r i v i n g ,  running,  r a f t i n g ,  booming, c r ibb ing ,  o r  

towing any l o g s ,  o r  timber i n  t he  coun t i e s  of Shawano, 

Waupacca, Outagarnie, Winnebago, Fond du Lac, o r  upon t h e  

wate rs  of Lake v!innebago,,..shall have a  l i e n  thereon f o r  

3 2 ~ e r k ,  Economic His tory  of ydisconsin, 109. 



t h e  amount due such l a b o r  o r  s e r v i c e s ,  and ( t h i s  l i e n )  s h a l l  
33 

t a ~ e  precedence' over a l l  o t h e r  c la ims.  '8 The a c t  was 

q u a l i f i e d  by p r o v i s i o n s  which s t a t e d  t h a t  no a c t i o n s  could 

be mainta ined i n  any c i r c u i t  c o u r t  o'r county c o u r t  u n l e s s  

t h e  amount due t o  t h e  p l a i n t i f f  over  and above t h e  l e g a l  

o f f - s e t s  was of one hundred d o l l a r s  o r  more. F u r t h e r ,  t h e  

a c t  r equ i r ed  t h a t  t h e  p l a i n t i f f  p o s t  bonds cover ing  t h e  
34 35 36 

c o u r t  c o s t s .  Acts of 1861, 1862,  and 1866, extended 

t h e  p r o v i s i o n s  of t he  p rev ious  one t o  a d d i t i o n a l  c o u n t i e s  

of t h e  s t a t e .  I n  a d d i t i o n  t o  minor r e v i s i o n s  and arnend- 

rnents be ing  added t o  t he se  mechanic l i e n  l aws  applying t o  

t h e  lumber i u d u s t r y ,  t he  l a s s  were c o n t i n u a l l y  expanded 

throughout  t h e  n ine teen th-cen tury  t o  inc lude  new groups,  

I n  1891 a major a c t  was passed t o  extend t h e  p r o v i s i o n s  

of t h e  laws t o  many a l l i e d  ope ra t i ons ,  cover ing  almost the 
37 

e n t i r e  lumber i n d u s t r y  of t h e  s t a t e .  Under t h i s  a c t  of 

1891 many of t h e  f i n i s h e d  lumber p roduc ts  were included 

which could be a t t a c h e d  under t h e  mechanic l i e n  laws. Thus, 

i n  t h e  course  of t he  passage o f  t h e  mechanic l i e n  laws 

app ly ing  t o  t h e  lumber i n d u s t r y  of t he  s t a t e ,  t h e  p r o v i s i o n s  

of t h e  a c t  were expanded from l i m i t e d  t e r r i t o r i a l  a p p l i c a t i o n  

33 
General Laws of Vqisconsin, 1860. Chap. 215. 

3 4 ~ e n e r a l  Laws of l i s c o n s i n ,  1861. Chap. 186. 

3 5 ~ e n e r a l  Laws of Wisconsin, 1862. Chap. 154. 

3 6 ~ e n e r a l  Laws of Wisconsin, 1866. Chap. 66. 

37 
Laws o f  Wisconsin, 1891. Chap. 139 .  



t o  t h a t  of t he  whole s t a t e .  In a d d i t i o n ,  t h e  laws were ex- 

panded t o  cover more and more o p e r a t i o n s  of t he  lumber indus- 

t r y ,  and i n  the  f i n a l  a c t s  t h e  produc ts  of many of the  lumber 

m i l l i n g  o p e r a t i o n s  were brought  w i th in  t he  s t a t u t e s  cover ing  

t h e  mechanic l i e n  laws. 

A s i g n i f i c a n t  number of ca ses  appeared before  t he  Supreme 

Court o f  Wisconsin concerning t h e  mechanic l i e n  laws of t h e  

lumber indus t ry .  I n  gene ra l ,  t h e  l i e n  laws were l i b e r a l l y  

construed by the  h i g h e s t  c o u r t  of t he  s t a t e  t o  a s su re  t h e  
38 

i n t e n t  of t he  l e g i s l a t i v e  enactments. I n  Young vs. French, 

a cook f o r  workmen engaged i n  g e t t i n g  ou t  l o g s  was dec l a red  

t o  be  w i t h i n  the  p r o v i s i o n s  of t h e  mechanic l i e n  law. Th i s  

l i b e r a l  c o n s t r u c t i o n  of t h e  l i e n  laws was continued i n  
39 

Jacubeck vs. Hewitt  when the  Court dec l a red  t h a t  t h e  l i e n  

of a  t eams te r ,  who had worked wi th  s e v e r a l  o t h e r s  i n  h a u l i n g  

and bark ing  l o g s  which were mixed t o g e t h e r ,  was no t  l i r n i t ed  

t o  t he  i d e n t i c a l  l o g s  upon which he himself  had worked bu t  

might be enforced a g a i n s t  any p o r t i o n  of t h e  l o t  of l o g s  

upon which he and the  o t h e r s  had worked. Despi te  t h i s  p o l i c y  

of l i b e r a l  c o a s t r u c t i o n  on t h e  p a r t  of t h e  Supreme Court,  l i e n s  

upon f i n i s h e d  produc ts  from l o g s  would no t  be upheld u n t i l  

t h e  passage of adequate l e g i s l a t i o n  had been accomplished. 

Under t he  laws of t h e  s t a t e  t h e  workmen could recover  by 

l i e n s  only a g a i n s t  " logs  and t imber".  Thus, when t h e  Court 

he ld  t h a t  l a t h s  were lumber and were n o t  t imber w i th in  t h e  



meaning of the  s t a t u t e s ,  the  p l a i n t i f f  i n  - Babka vs. Eldred 

could not  recover f o r  labor  performed i n  the sawing of l a t h s  

from the  timber of the  defendant. S t i l l  l a t e r ,  i n  G r o s s  vs. 
41 

  id en i n  1881, the  Court noted t h a t  Chapter 62 of the Laws - 
of 1880 and Chapter 33 of the Laws of 1881 s t i l l  d id  not  give 

any l i e n  upon lumber i n t o  which l o g s  and timber had been manu- 

f ac tu red ;  so the p l a i n t i f f  could n o t  recover f o r  l abor  per- 

formed i n  the  making of s h i n g l e s  a s  they had t o  be construed 

as within the  meaning of the  term of lumber under the s t a t u t e s  

of the  s t a t e ,  Despite these r u l i n g s ,  the Court decreed in  
42 

Arians vs,  Brickley i n  1885, t h a t  the  person who sawed the  

l o g s  of another  i n t o  timber and sh ing les  had a common law 

l i e n  upon those products f o r  the  value of such serv ices .  

This l i e n ,  the  Court declared had no t  been abrogated by the  

l i e n  s t a t u t e s  of the s t a t e  and could be enforced i n  equity.  

The r i g h t s  of the  worker, however, t o  a  l i e n  which could be 

appl ied  t o  f in i shed  products i n  the  lumber industry of the 

s t a t e  had t o  await  the passage of the law of 1891. 

Modification and extension of the mechanic l i e n  laws 

took place i n  o t h e r  occupational a r e a s  bes ides  t h a t  of the  

lumber indus t ry  in  the  nine teenth-century , When in  1861 

mechanics and labor ing  men of Milwaukee i n  a  mass meeting 

demanded the  r e v i s i o n  of the mechanic l i e n  law of the s t a t e ,  

more than f i v e  hundred p a r t i c i p a n t s  of t h e  meeting signed a  

4047, wis. 

4153, wis. 

4265, wise 



p e t i t i o n  which asked f o r  some s p e c i f i c  changes by l e g i s -  
43 

l a t i v e  act ion,  Nevertheless,  no a c t i o n  was taken t o  

conform to  the  wishes of the mechanics a1 though the law was 

extended i n  1861 t o  cover l a b o r  and mater ia l  furnished i n  
44 

t h e  cons t ruc t ion  and r e p a i r  of br idges  wi th in  the s t a t e .  

By the  end of the  century the  l i e n  law had been amended t o  

cover the  work and l a b o r  u t i l i z e d  i n  t h e  digging, making 

or  cons t ruc t ing  of a  founta in  o r  well ,  t he  manufacture of 

b r i cks ,  the  work and l abor  of plumbers, e l e c t r i c i a n s ,  steam- 
45 

f i t t e r s  and t insmiths .  In 1878 an a c t  passed t o  p r o t e c t  

l a b o r e r s  and mater ia l  men of the  c i t y  of Nilwaukee, s t i p u -  

l a t e d  t h a t  l i e n s  could be per fec ted  f o r  the  l abor  and mater- 

i a l s  furnished on any works under con t rac t  from the  board 
46 

of pub1 i c  works. In add i t ion ,  the  a c t  provided t h a t  no 

more than seventy-five percent  of the  con t rac t  p r i c e  could 

be paid t o  the con t rac to r  u n t i l  the  work was completed and 

the l i e n s  of the  l abore r s  and materialmen were s a t i s f i e d .  

Additional p r o t e c t i o n  was a l s o  given t o  the l a b o r e r s  i n  

1885 when a  law was passed which would p r o t e c t  them from 

c o n t r a c t s  entered i n t o  with the  i n t e n t i o n  of defrauding the  
47 

laborer .  I f  the  con t rac t  were f raudulent ,  t h e  c o u r t s  were 

43~ilwaukee Sen t ine l ,  March 13, 1861 
44 

General Laws of @isconsin,  1861. Chap. 215. 
45 

General Laws of wisconsin, 1869, Chap. 101; General 
Lawq of ~ i s c o n s i n , ~ n e r a l  Laws of Wisconsin, ml, Chap. 20. 

46~aws of W i s ~ o n s i n ,  1878. Chap. 332. 

4 7 ~ a w s  of Wisconsin, 1885. Vol. I, Chap. 312. 
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given the  r i g h t  t o  determine a  f a i r  p r i ce  on the  con t rac t  

t o  a s su re  the payment of wages and se rv ices .  One of the l a s t  

s u b s t a n t i a l  changes i n  t h e  mechanic l i e n  law occurred i n  1889 

due t o  the  law's  being extended t o  the  mining industry of 

the  s t a t e  and t h e  a l l i e d  i n d u s t r i e s  of smelting or  rnanufactur- 
48 

ing of i ron,  copper, s i l v e r ,  or  o t h e r  ores  or  minerals,  

Mechanic l i e n  laws e s s e n t i a l l y  were the  p ro tec t ion  of 

the workmen and materialmen of the  s t a t e  i n  t h e i r  r i g h t s  a s  

c r e d i t o r s ,  This l e g i s l a t i o n  was supplemented by laws passed 

t o  insure  the  worknen of u c e r t a i n  amount of property and 

wages from execution f o r  deb t s .  ~t base, t h i s  debtor 

l e g i s l a t i o n  res t ed  upon the  democratic assumption t h a t  each 

member of soc ie ty  must have an economic s t ake  i n  the comrnun- 

i t y  t o  assure  the individual  the a b i l i t y  t o  r e s i s t  t h e  op- 

p ress ion  of the more f o r t u n a t e  members of soc ie ty .  Exemption 

l e g i s l a t i o n  i n  the United S t a t e s  had i t s  o r i g i n s  i n  Texas 
49 

i n  1839, Before Wisconsin had passed i ts  f i r s t  exemption 

l e g i s l a t i o n ,  seven s t a t e s  had passed s i m i l a r  l e g i s l a t i o n .  

By 1862 twenty-nine s t a t e s  had enacted exemption laws, many 
50 

of which were l a t e r  l i b e r a l i z e d ,  The i s sue  was introduced 

i n  Wisconsin over t h i s  type of l e g i s l a t i o n  a s  ea r ly  as t h e  

c o n s t i t u t i o n a l  convention of  1846 where i t  was sought t o  have 

48~aws of Wisconsin, 1889. Chap. 448. 

49 Farnam, Socia l  L e g i s l a t i o n  i n  the United S t a t e s  t o  

Socia l  L e g i s l a t i o n  in  the United S t a t e s  t o  
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a homestead exempt from forced sale. This idea was incor- 

porated into the constitution of 1846, but along with other 

features, was attacked by the Whigs and the conservative 
52 

factions of the Democratic party, when the constitution 

of 1846 was rejected, a second and successful attempt to 

form a constitution for Wisconsin did not carry any such 

provision, 

Originally, the exemption legislation was passed to fit 

an agricultural community in which an economic livelihood 

was derived from a man's "forty acres. Blocked in their 

atteupt to have the exemption rights of a debtor written 

into the Wisconsin Constitution, the advocates of this legis- 

lation turned their attention to the first session of the 

legislature in 1848. Backed by numerous petitions, a series 

of three laws were enacted, the first two of which dealt 

with the exemption of a homestead and certain household 
53 

goods. The third law applied more specifically to the 

non-agricultural population, providing that the tools and 

' implements of any mechanic or ainer and any other person used 

and kept for the purpose of carrying on his trade or business 

51Quaifa, The Convention of 1846, 372, 377, 379, 631-36, 
638-43, 645-70, Journal of the Convention.,. 1846, see index 
under flexemption from forced sale, N ,  Constitution of 1846, 
~rticle XIV, section 2. 

52~uaife, The Struggle over Ratification, for details. 

53 Laws of Wisconsin, 1848,  AN ACT to Exempt a Home- 
stead from forced sale,"; "AN ACT to exempt from forced sale 
on final process the property herein named,M, 101. 



n o t  exceeding two hundred d o l l a r s  i n  value should be exempt 

from forced s a l e  f o r  debts.  -other s e c t i o n  of the  a c t  

exempted the  l i b r a r y  o r  implements of a  profeesional  man 
54 

n o t  exceeding two hundred d o l l a r s  i n  value from forced s a l e .  

More important t o  l a b o r e r s  and d a i l y  wage earners  than 

the  exemption of land from forced s a l e  was the  u n r e s t r i c t e d  

r i g h t  t o  t h e  proceeds of t h e i r  labor.  AS d a i l y  l a b o r e r s  had 

l i t t l e  chance t o  accumulate landed property add i t iona l  l e g i s -  

l a t i o n  was necessary t o  p r o t e c t  t h e i r  r i g h t s  t o  an economic 

s t a k e  i n  soc ie ty .  The f i r s t  such l e g i s l a t i o n  was passed i n  

1857 when two months wages of r a i l r o a d  l a b o r e r s  were exempted 
55 

from garnishment while i n  t h e  hand8 of the  corporation. 

The following year ,  the  workmen's r i g h t s  t o  h i s  wages f r e e  

from garnishment and execution f o r  debt  were protected by 
56 

add i t iona l  l e g i s l a t i o n .  The a c t  provided t h a t  n. ..the 

earnings of a l l  persons f o r  s i x t y  days next  proceeding the  

i s su ing  of any process  from any cour t  of record o r  j u s t i c e  

of the peace a g a i n s t  them s h a l l  be exempt from levy,  se izu re  

o r  s a l e ,  upon such process;  and the  same s h a l l  n o t  be l i a b l e  

t o  be garnisheed f o r  s e i z u r e  by attachment, o r  levied upon by 

execution o r  s a l e  on any f i n a l  process  issued from any cour t  

of t h i s  s t a t e .  

Not u n t i l  the  1880's when l a b o r  unions had made a sub- 

s a l e  

54 
Laws of Wisconsin, 1848, *AN ACT t o  exempt from forced 

on f i n a l  process the  property he re in  named, ". 102. 

5 5 ~ e n e r a l  Laws of @isconsin,  1857. Chap. 27, sec. 2. 

56 General Laws of Wisconsin, 1858. Chap. 148. 



s t a n t i a l  ga in  i n  organiza t ional  s t r e n g t h  d i d  any movement 

f o r  the  exemption of earnings of workmen gain  a  considerable  

backing, In  1882 George P, Harrington, a Democrat from 

Milwaukee, introduced a b i l l  i n t o  the  ~sse rnb ly  which would 

reduce the  number of garnishments tak ing  the  workmen's wages 

throughout the  s t a t e ,  po in t ing  ou t  t h a t  the re  were over two 

thousand garnishments i n s t i t u t e d  aga ins t  the  Milwaukee, 

Chicago and S t .  Paul ,  t he  Wisconsin Central ,  and the Chicago 

and Northwestern r a i l r o a d s ,  and aga ins t  the  Milwaukee I ron  

Company alone. He urged t h a t  passage of the  b i l l  i n  t h e  

i n t e r e s t s  of workmen a s  they had been forced annually t o  

spend over $15,000 t o  defend themselves from the  process of 
57 

garnishment. As a  r e s u l t ,  t he  a c t  passed i n  1882 exempted 

the earnings of a l l  persons f o r  th ree  months from Uany at tach-  

ment, execution, or  garnishment, o r  proceedings supplementary 
58 

t o  execution, n I n  addi t ion ,  the a c t  provided t h a t  w , , . a l l  

married persons o r  a l l  o the r  persons who have t o  provide f o r  

the  e n t i r e  support  of a family i n  t h i s  s t a t e ,  who hhve n o t  

homestead, s h a l l  be e n t i t l e d  t o  an exemption from s e i z u r e  

o r  s a l e  on execution.,. f i v e  hundred d o l l a r s  i n  money o r  i n  

o t h e r  property,  i n  l i e u  of sa id  homestead. 0 Inevi tab ly ,  

objec t ion  arose  aga ins t  the  b i l l ,  and i n  1883 r e s t r i c t i v e  
59 

- amendments were of fered  t o  the act of 1882. It was pro- 

57 
Milwaukee Sen t ine l ,  March 15,  1882; Assembly Journal ,  

1882. 246, 
58 Laws of Wisconsin, 1882, Chap. 317, 

59~i lwaukee  Sen t ine l ,  Jan. 11, 23, 1883; Madison S t a t e  
Journal ,  Feb, 6, 16, 1883, 



posed t o  c u t  the  amount of money t o  be exempted i n  l i e n  of 

a homestead t o  two hundred d o l l a r s ,  and another  amendment 

was of fered  t o  s e t  the amount of monthly earn ings  of the  

workmen t o  t h i r t y  d o l l a r s .  When the  b i l l  of 1883 passed, 

the  amount of the monthly exernption was r e s t r i c t e d  t o  s i x t y  
60 

d o l l a r s .  

Af te r  1885 three  a d d i t i o n a l  a c t s  were passed which 

a f fec ted  the  exemptions of wage earners .  An amendment t o  the  

exemption s t a t u t e  i n  1887 s p e c i f i c a l l y  added female, manual 

o r  domestic labor ,  rendered or  performed by any person i n  

o r  about the  dwelling of another  person t o  the  l is t  of ex- 
61 

empted earnings,  In  1893 an a c t  was passed which prevented 

the  l e g a l  t r a n s f e r  of d e b t s  outs ide the  s t a t e  of Wisconsin 

t o  avoid being under the  p r o t e c t i v e  provis ions  o f  the 
62 

Wisconsin laws. Despite the modif icat ions in  the amount 
63 

of the  l a b o r e r ' s  earning being passed i n  1893, a f t e r  t h a t  

a c t  the  exemption provis ion  remained s t a b l e  u n t i l  the end 

of the  century although a t tempts  were made t o  tamper with t h e  

provis ions.  

Mechanics and l abor ing  men under the l h w s  of Wisconsin 

were given c e r t a i n  r i g h t s  a s  c r e d i t o r s  and debtors  by l e g i s -  

l a t i o n  i n  t h e  n ine teenth  century a s  has been shown i n  the  - 

var ious  mechanic l i e n  laws and exemption laws. I n  add i t ion ,  

60 Laws of Wisconsin, 1883. Vol, 1, Chap. 141. 
61 Laws of Wisconsin, 1887, Chap. 536 

6 2 ~ a w s  of Wisconsin, 1893, Chap. 57. 

63 
Laws of Wisconsin, 1893, Chap. 93. 



162 

t h e  Wisconsin L e g i s l a t u r e  passed laws which were enac ted  t o  

a i d  t h e  workingmen t o  c o l l e c t  t h e i r  wages from t h e i r  em- 

p loye r s .  Under t h e  common law, t h e  l a b o r e r  had t h e  r i g h t  t o  

sue  f o r  wages of h i s  employment c o n t r a c t  which could e i t h e r  

be exp re s s  o r  implied.  This,however, was proved t o  be in -  

s u f f i c i e n t  t o  p r o t e c t  the  r i g h t s  of t h e  worker from t h e  l a r g e r  

c o r p o r a t i o n s  which g radua l ly  became t h e  employer i n  t h e  l a t e r  

n ine teen th-cen tury ,  

Between 1850 and 1857 Wisconsin had i ts  f i r s t  r a i l r o a d  

boom which was c u r t a i l e d  on ly  by t h e  p a n i c  of 1857. Labor 

f o r  t h i s  r a i l r o a d  c o n a t r u c t i o n  was suppl ied  i n  p a r t  by i m m i -  

g r a n t  workmen and a l s o  by t h e  fa rmers  of t h e  s t a t e  who spen t  

t h e i r  s l a c k  seasons  working on t h e  r a i l r o a d  p r o j e c t s .  Sub- 

sequent  l e g i s l a t i o n  was passed i n  Wisconsin t o  p r o t e c t  t h e  

r i g h t s  of t h e s e  fa rmers  and a l s o  t o  p r o t e c t  t h e  v a r i o u s  

communities from having t o  suppor t  t h e  impecunious immigrant 

l a b o r e r s  when the  r a i l r o a d  c o r p o r a t i o n s  f a i l e d  t o  pay t h e  

wages due. The f i r s t  such a c t  passed t o  f o r c e  t h e  corpor-  

a t i o n s  t o  pay wages due t o  t h e i r  employees was enacted i n  
64 

1855. Under t h e  p r o v i s i o n s  of t h i s  a c t  a l l  t h e  r a i l r o a d  

c o r p o r a t i o n s  w i t h i n  t h e  s t a t e  were made r e spons ib l e  and 

o b l i g a t e d  by law t o  t h e  l a b o r e r s  on t h e i r  c o n s t r u c t i o n  pro- 

j e c t s  f o r  a l l  t h e  l a b o r  performed by t h e i r  workmen, Ra i l road  

companies were a l s o  r e q u i r e d  t o  t a k e  s u f f i c i e n t  bonds from 

a l l  t h e i r  c o n t r a c t o r s  and sub -con t r ac to r s  which would i n s u r e  

t h e  payment of l a b o r e r s  f o r  t h e i r  wages. w i t h i n  two y e a r s ,  
- 

6 4 ~ s n e r a l  Laws of Wisconsin, 1855, Chap, 86 



though, the  a c t  of 1855 was repealed and a  s u b s t i t u t e  measure 

was adopted which s t i p u l a t e d  t h a t  an ac t ion  could be had only 

when the amount of wages due was twenty or  more d o l l a r s  and 
65 

which made no mention of sub-contractors.  This new a c t  

of 1857 gave add i t iona l  p r o t e c t i o n  t o  the worker by modifying 

the  method of serving n o t i c e  t o  a  r a i l r o a d  company f o r  the 

payment of wages. Under t h i s  a c t  n o t i c e  could be served t o  

the  more access ib le  o f f i c i a l s  of the corporat ion,  the secre-  

t a r y ,  the  chief  engineer, o r  the  engineer i n  charge of the  

cons t ruc t ion  of t h a t  por t ion  of the  r a i l road  upon which the 

l a b o r  had been performed. This  a c t  of 1857, as previously 

noted, c a r r i e d  wi th  it a p rov i s ion  which gave exemptions t o  

t h e  wage earner  on the  r a i l r o a d  f o r  two months wages from 

garnishment, while those &ages were s t i l l  i n  the hands of the 

corporation. 

This  l e g i s l a t i o n  remained the s o l e  law of Wisconsin t o  

enforce the  payment of wages t o  r a i l r o a d  l a b o r e r s  and em- 

ployees f o r  f i f t e e n  years .  Then i n  1872, a f t e r  r a i l r o a d  

cons t ruc t ion  had been revived, a d d i t i o n a l  l e g i s l a t i o n  was 

passed i n  a  general  r a i l r o a d  a c t  governing the  cons t ruc t ion  

of  r a i l r o a d s  i n  the  s t a t e  of Wisconsin, One s p e c i f i c  s e c t i o n  

i n  t h i s  general a c t ,  r e f e r r i n g  t o  the  payment of wages, s t a t e d  

t h a t  as  o f t en  a s  any con t rac to r  f o r  t h e  cons t ruc t ion  of any 

p a r t  of a  r a i l r o a d  would become indebted to  any l abore r  f o r  

t h i r t y  days wages o r  l e s s ,  the  employee could give n o t i c e  t o  

t h e  corporat ion and it would then become responsible  and 

6 5 ~ e n e r a l  Laws of Wisconsin, 1857, Chap. 27. 



l i a b l e  t o  pay t h e  l a b o r e r  t h e  amount due t o  him f o r  such  
66 

l a b o r ,  This s e c t i o n  was expanded i n  1873 t o  include t h e  
67 

money due t o  a d r i v e r  and h i s  team of horses .  F u r t h e r  pro- 

t e c t i o n  t o  t h e  wage e a r n e r  was guaranteed i n  1878 i n  i n s t a n c e s  

where t h e  employing r a i l r o a d  company was forced  i n t o  t h e  
68 

hands of a r e c e i v e r s h i p ,  Under t h i s  a c t  t h e  r e c e i v e r  was 

t o  be ordered by t h e  c o u r t  t o  pay o u t  o f  t h e  f i r s t  r e c e i p t s  

and ea rn ings ,  a f t e r  t h e  payment of c u r r e n t  expenses,  t h e  wages 

of a l l  employees and l a b o r e r s  which had accrued wi th in  s i x  

months p r i o r  t o  t h e  appointment of t h e  r e c e i v e r .  A l a t e r  a c t  

passed i n  1861 r e f l e c t e d  t h e  growth of t h e  c o r p o r a t e  s t r u c t u r e  

i n  t h e  United S t a t e s  making i t  p o s s i b l e  t h a t  a n o t i c e  f o r  

wages due could  be served upon a n  eng ineer ,  a g e n t  o r  super-  

i n t enden t  in  t h e  co rpo ra t i ons  employment having charge of 

t h e  p a r t i c u l a r  s e c t i o n  of t h e  r a i l r o a d  upon which t h e  l a b o r  

had been performed. I f  t h i s  were impossible ,  t hen  t h e  l a b o r e r  

could l eave  t h e  n o t i c e  a t  t h e  o f f i c e  of one of t h e  above 

o f f i c i a l s ,  o r  a t  h i s  u sua l  p l a c e  of b u s i n e s s ,  wi th  some per -  
69 

son of s u i t a b l e  age. No l o n g e r  would t h e  lowly wage e a r n e r  

be expected t o  s e rve  h i s  n o t i c e  f o r  wages due t o  a p r e s i d e n t  

of a r a i l r o a d  empire b u t  could now make h i s  l e g a l  c la ims  k n o w  

t o  t h e  c o r p o r a t i o n  through t h e  lower  reaches  of t h e  corpor-  

a t i v e  h i e r a r chy .  
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General  Laws of Wisconsin, 1872, Chap. 119, Sec. 10, 

6 7 ~ e n e r a l  Laws of Wisconsin, 1873, Chap. 
68 Laws of Wisconsin, 1878, Chap. 316. 
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Ear ly  i n  1882 d i f f i c u l t i e s  a r o s e  on the  Chicago, Por tage  

and Super io r  Railway which so ld  i t s  hold ing  t o  another  r a i l -  

road co rpo ra t ion  b u t  made no p rov i s ions  f o r  t h e  wages due 

t o  t h e  l a b o r e r s  and employees of t h e  r a i l r o a d .  Governor 

Jeremiah M. ~ u s k  l a i d  be fo re  t he  l e g i s l a t u r e  of  1882 t h e  
70 

correspondence between t h e  p a r t i e s  concerned. The l a b o r e r s  

moved i n t o  Supe r io r ,  Wisconsin and demanded t h a t  t h e  c i t y  

f eed  and house them, b u t  t h e  c i t y  p e t i t i o n e d  f o r  a i d  and pro- 
71 

t e c t i o n  f o r  it f ea red  v io lence .  A s p e c i a l  l e g i s l a t i v e  

committee i n  t h e  Assembly drew up a b i l l  which app rop r i a t ed  

$77,000 t o  pay the  c la ims  of the  workers, b u t  t h e  Sena te  

Ra i l road  Comrtiittee re fused  t o  recognize  such an  appropr ia-  

t i o n ,  b e l i e v i n g  i t  t o  be a  dangerous precedent  no ma t t e r  how 
72 

j u s t  t h e  c la ims of t h e  workere. Se t t l emen t  was u l t i m a t e l y  

a r r i v e d  a t  by a b i l l  under which the  purchas ing  Chicago, 

Milwaukee, S t .  Pau l ,  and Omaha Ra i l road  agreed t o  d e p o s i t  

s u f f i c i e n t  funds  t o  s a t i s f y  t h e  c la ims  of wages due t o  t he  
73 

l a b o r e r s  of t h e  o ld  r a i l r o a d  corpora t ion .  

Remembering t h e  exper ience  of 1882, t he  l e g i s l a t u r e  i n  

1885 took s t e p s  t o  guard a g a i n s t  a recur rence  of t he  Supe r io r  

a f f a i r .  S ince  it was a n t i c i p a t e d  i n  1885 t h a t  t he  Green Bay 

Ra i l road  was about t o  be absorbed by t h e  Chicago and North- 

western   ailw way Company, Sena tor  M. D. Cornstock, a Republican 

from Trempeleau County in t roduced a  b i l l  i n t o  t h e  s e n a t e  t o  

7 0 ~ a d i s o n  S t a t e  Journa l ,  Jan. 31, 1882. 

71~ssembly Journa l ,  1882. 121-23. 

.72hladison S t a t e  Journal ,  Feb. 1, 1882. 

73~aws of Wisconsin, 1882, Chap. 10. 



make r a i l r o a d  co rpo ra t i ons ,  when they  became t h e  succes so r  

of a p r e - e x i s t i n g  r a i l r o a d ,  assume t h e  indebtedness  of t h e  
74 

o l d e r  employer t o  i ts employees and l a b o r e r s .  subsequent ly  

an a c t  was passed which made any r a i l r o a d  co rpo ra t i on ,  

s u c c e s s o r  t o  a p r e - e x i s t i n g  ra i lway  company, l i a b l e  f o r  t h e  

amount due t h e  employees and l a b o r e r s  f o r  a per iod  n o t  ex- 
75 

ceeding s i x  months p r i o r  t o  t h e  t r a n s f e r .  

I n e v i t a b l y ,  l i t i g a t i o n  a r o s e  i n  t h e  Biscons in  c o u r t s  

i nvo lv ing  t h e  r i g h t s  of employees and workers under t h e  

a c t s  which r equ i r ed  t h e  r a i l r o a d  c o r p o r a t i o n s  of t h e  s t a t e  

t o  pay wages due t h e i r  employees, F ive  y e a r s  a f t e r  the  

passage of t h e  f i r s t  a c t  making r a i l r o a d s  l i a b l e  t o  workers 

f o r  wages due f o r  l a b o r  performed i n  t h e  c o n s t r u c t i o n  of t h e  

r a i l r o a d s ,  t h e  misconsin Supreme Court dec ided  i t s  f i r s t  

c a se  i nvo lv ing  t h i s  l e g i s l a t i o n ,  I n  1860, i n  s t r e u b e l  vs. 

The Milwaukee and M i s s i s s i p p i  Ra i l road  Company t h e  Court  

decreed t h a t  a person,  who had performed l a b o r  f o r  a sub- 

c o n t r a c t o r  on t h e  d e f e n d a n t ' s  r a i l r o a d  i n  t h e  summer and 

f a l l  of 1856, had acqu i r ed  a  vested r i g h t  t o  recover  from 
76 

t h e  c o r p o r a t i o n  f o r  wages due. The p l a i n t i f f  i n  t h e  s u i t  

had f i l e d  h i s  n o t i c e  of wages due as r e q u i r e d  under t h e  a c t  

of 1855 b u t  had n o t  commenced a c t i o n  u n t i l  t h e  a c t  had been 

r epea l ed  by i t s  s u b s t i t u t e  b i l l  of 1857. The Court r u l e d  

t h a t  because t h e  p l a i n t i f f  had f i l e d  h i s  n o t i c e  be fo re  t h e  

7 4 ~ i l w a u k e e  S e n t i n e l ,  March 14 ,  1885. 

'5~aws of  isc cons in, 1885. Vol. 1, Chap, 85. 

, 7 6 1 ~  wis. 74, (1860). 



r e p e a l  b i l l  of 1857, he  could n o t  be d i v e s t e d  of h i s  r i g h t s .  

a f t e r  t h i s ,  t h e  Court was n o t  c a l l e d  on aga in  t o  i n t e r p r e t  

t h e  a c t  of 1857 u n t i l  1872. I n  Mundt vs. The Sheboygan and - 
Fond du Lac Rai l road  Company, a l i b e r a l  c o n s t r u c t i o n  of t h e  

a c t  of 1857 was adopted which al lowed t h e  p l a i n t i f f  employee 

t o  r ecove r  f o r  wages due f o r  s e r v i c e s  performed f o r  a sub- 
77 

c o n t r a c t o r  of t h e  defendant  co rpo ra t i on .  The de fendan t ' s  

counsel  argued t h a t  s i n c e  t h e  a c t  of  1857 d i d  n o t  s y e c i f i -  

c a l l y  mention t h a t  t h e  r a i l r o a d  was l i a b l e  t o  the  employees 

of a sub-cont rac tor ,  t h e  p l a i n t i f f  could n o t  recover  wages 

due t o  him f o r  s e r v i c e s  performed when i n  t he  employ of t h e  

sub-cont rac tor .  The Court ,  however, claimed t h a t  t h e  word 

ncontractorw i n  t h e  a c t  of 1857 could  be i n t e r p r e t e d  i n  

d i f f e r e n t  ways. The word f lcontractorn  i n  t h i s  law was h e l d  

t o  inc lude  n o t  only  t hose  pe r sons  who had c o n t r a c t s  d i r e c t l y  

w i t h  t h e  de fendan t  c o r p o r a t i o n  b u t  a l s o  t hose  who had con- 

t r a c t e d  t o  perform s e r v i c e s  e i t h e r  u i n d i r e c t l y ,  media te ly ,  

o r  remote1y.t' The Court  based i ts  d e c i s i o n  upon t h e  f a c t  

t ha t  t h e  a c t  of 1857 was more b r i e f  and conc ise  t han  t h e  a c t  

of 1855. Thus t h e  Court  f e l t  c a l l e d  upon t o  g ive  t h e  new a c t  

a " l i b e r a l  c o n s t r u c t i o n "  because t h e  t i t l e  gave them t h e  

p r i v i l e g e  t o  do so. 

General  l e g i s l a t i o n  was a l s o  passed i n  t h e  e igh teen-  

e i g h t i e s  t o  a i d  t h e  workman i n  t h e  c o l l e c t i o n  of h i s  wages. 

Before  the  passage of an a c t  i n  1883, a  p l a i n t i f f  employee 

was r e q u i r e d  t o  p o s t  bond f o r  t h e  c o s t s  o f  t h e  s u i t  b e f o r e  
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h e  could main ta in  an  a c t i o n  a g a i n s t  h i s  employer. Under t h e  

a c t  of 1883, however, an a c t i o n  f o r  wages could be maintained 

merely by t ak ing  an o a t h  be fo re  a j u s t i c e  of the  peace t h a t  

t h e  workman had a  v a l i d  c la im a g a i n s t  t h e  defendant  f o r  work 

and l a b o r  and t h a t  he  was unable  t o  procure  t h e  s e c u r i t y  f o r  
78 

c o u r t  c o s t s ,  

The f a i l u r e  of a c o r p o r a t i o n  a t  Racine ,  Wisconsin, which 

l e f t  many workmen wi thou t  t h e i r  back wages i n  1885, l e d  t o  

t h e  enactment of a  gene ra l  law t o  p r o t e c t  workers i n  t h e i r  

c l a ims  upon t h e i r  employers f o r  back pay. s e n a t o r  Cha r l e s  

Jonas ,  a Democrat from Racine ,  l e d  t h e  f i g h t  f o r  t h i s  l e g i s -  
79 

l a t i o n .  Jonas  argued t h a t  t h e  workers should be given 

precedence over o t h e r  c r e d i t o r s  of a  c o r p o r a t i o n  which was 

fo rced  i n t o  bankruptcy o r  r e c e i v e r s h i p  because t he se  i n d i v i -  

d u a l s  needed t h e i r  wages f o r  t h e  suppor t  of t h e i r  f a m i l i e s  

and homes. The a c t  passed  i n  1885 fol lowed t h e  p receden t  

of t h e  p rev ious  a c t ,  which had app l i ed  t o  t h e  r a i l r o a d  cor-  

p o r a t i o n s  of t h e  s t a t e .  I t  provided t h a t  t he  workmen of t he  

c o r p o r a t i o n  should be p a i d  wages due a f t e r  t a x e s  and c u r r e n t  

expenses had been s a t i s f i e d .  I f  t he  ass ignment  t o  a  r e c e i v e r -  

s h i p  was vo lun ta ry ,  t h e  c l a ims  of ", . , s e r v a n t s ,  c l e r k s ,  o r  

l a b o r e r s  f s r  persor~al .  s e r v i c e  o r  l a b o r  performed f o r  t h e  

t h r e e  months preceding such assignment s h a l l  be p r e f e r r e d  
80 

over  t he  c la ims  of a l l  o t h e r  c r e d i t o r s ,  

'%,arss of Wisconsin, 1883, ~ o l .  1, Chap, 223. 

79h4adieon, S t a t e  Journa l ,  Jan. 22, 1885; Milwaukee 
S e n t i n e l ,  Feb. 7, 1885. 

' O ~ a w s  of Wisconsin, 1885, Vol. 1, Chap. 48. 
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4s has been indica ted ,  l e g i s l a t i o n  i n  Wisconsin d i d  

o f f e r  some p ro tec t ion  t o  the  workman i n  obtaining h i s  wages. 

s t i l l  o the r  laws were eventual ly  enacted concerning the  hours 

and condi t ions  of employment i n  the  i n d u s t r i e s  of the  s t a t e .  

Although the re  was an at tempt  i n  1852 t o  pass  a  law t h a t  

would r e s t r i c t  workmen on publ ic  p r o j e c t s  t o  t en  hours a 
81 

day, the  movement f o r  the  s h o r t e r  working day i n  wisconsin 

d id  not  take hold u n t i l  a f t e r  the C i v i l  War. In  the eighteen- 

s i x t i e s  American t r ade  unionism was on the upswing, which l e d  
82 

t o  the  formation of t h e  National L a b o r  Union. By 1866 the  

National Labor Union was a g i t a t i n g  f o r  the  e igh t  hour work 
83 

day. Inspi red  by Ira Seward, t h i s  movement found i ts  way 

i n t o  @isconsin,  and a s  e a r l y  a s  1864 the  i ssue  of the  s h o r t e r  

work day was under d i scuss ion  i n  Milwaukee. The next yea r ,  

i n  September, 1865 a  Labor Reform Associat ion was organized 

i n  Milwaukee with the  declared ob jec t ive  of a shor te r  working 

day. I n  the  f a l l  e l e c t i o n  of the  same year  severa l  members 

of t h e  l e g i s l a t u r e  were e lec ted  from Milwaukee and from 

severa l  o the r  l a r g e r  c i t i e s  of the s t a t e  because of t h e i r  

s t ands  f o r  a s h o r t e r  work day, Because of the small amount 

of i n d u s t r i a l i z a t i o n  of the  s t a t e  and the  consequent weak- 

ness  of organized l abor ,  the  movement had l i t t l e  general 

support .  A General Eight  Hour League, formed i n  Wisconsin 

a s  a  r e s u l t  of the  e a r l i e r  Milwaukee Labor Reform Associat ion,  

81~ad ison, Weekly Wisconsin Argus, l a r c h  3, 1852. 

8 2 ~ o h n  R.  Comrnons and assoc ia tes ,  History of Labor i n  
the  United S t a t e s ,  4 vols .  (1918-1935), Vol. 11, 15-20. 

83~ornmons, His tory  of Labor, Vol, 1 86-87. 
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84  

d i d  ga in ,  however, some l i m i t e d  suppor t  throughout  t h e  s t a t e .  

E a r l y  i n  t h e  s e s s i o n  of 1866 C. He Orton,  a Democratic 

Assemblyman from Milwaukee, in t roduced a b i l l  t o  l e g i s l a t e  

a n  e i g h t  hour work day,  The essence of the  th ree-sec t ioned  

b i l l  was t h a t  an e i g h t  hour  day was t o  be made a l e g a l  d a y ' s  

work, any c o n t r a c t  which c a l l e d  f o r  more t han  t e n  hours  work 

p e r  day was void ,  and a l l  w r i t t e n  o r  ve rba l  agreements which 

d i d  not spec i fy  t h e  number of hours  t o  be worked were t o  be 

i n t e r p r e t e d  a s  c a l l i n g  f o r  a  l e g a l  work day of e i g h t  hours ,  

There was l i t t l e  hope of p a s s i n g  t h e  b i l l  i n  t h i s  form, and 

a newspaper h i n t e d  t h a t  even i f  t h e  b i l l  d i d  pas s ,  con t rac -  

t o r s  c e r t a i n l y  would know enough t o  spec i fy  t h e  l onge r  working 
85 

day. 

when Or ton ' s  b i l l  was s e n t  t o  t h e  j u d i c i a r y  committee, 

a s u b s t i t u t e  b i l l  was r e p o r t e d  back t o  t h e  Assembly, which 

was a copy of t h e  Ohio law r e g u l a t i n g  t h e  number of hou r s  
86 

i n  t he  working day. From a  gene ra l  law cover ing a l l  t ypes  

of employment, t h e  b i l l  now proposed a p p l i e d  only t o  women 

and c h i l d r e n ,  under s i g h t  y e a r s  of age,  working i n  t h e  f ac -  

t o r i e s  of t he  s t a t e .  Th is  s u b s t i t u t e  b i l l ,  even i f  passed ,  

would have l e d  t o  l i t t l e  improvement i n  t h e  r e g u l a t i o n  of t h e  

number of hou r s  because b e f o r e  ",,,any owner, s tockholder ,  

ove r see r ,  employer, c l e r k ,  forernan, o r  agentfi  could have 

been prosecu ted  under t h e  law, t h a t  person must have r e q u i r e d  

8 4 ~ e r k ,  Economic H i s to ry  of Wisconsin, 179-180. 

8 5 ~ i l w a u k e e  S e n t i n e l ,  Jan. 23, 1866. 

, 8 6 ~ i l w a u k e e  S e n t i n e l ,  March 30, 1866. 
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o r  compelled t h e  woman o r  c h i l d  t o  work more t han  e i g h t  hours  

i n  one day. C l e a r l y ,  t h e r e  would be no p rosecu t ion  under t h e  

law if t h e  woman o r  c h i l d  would v o l u n t a r i l y  work more than 

e i g h t  hou r s  i n  any one day. The second s e c t i o n  of t h e  sub- 

s t i t u t e  b i l l  provided t h a t  where t h e r e  was no w r i t t e n  c o n t r a c t ,  

t h e  l e g a l  d a y ' s  work f o r  c h i l d r e n  under e i g h t e e n  and women 

should  be e i g h t  hours. 

Opponents of t h e  b i l l  a s s a i l e d  it as an  t t i rnpoli t ic  and 
87 

unwisen a t t empt  t o  r e g u l a t e  l abo r .  They observed t h a t  i n  

many c a s e s  because t h e  poor man of a  community wanted h i s  

c h i l d r e n  t o  work f o r  more than  e i g h t  hours  i n  one day,  t h e  

b i l l  would t h u s  dep r ive  t h e  f ami ly  of  food. AS a consequence, 

t h e  b i l l  was c a l l e d  an  o f f i c i o u s  a t t empt  t o  r e g u l a t e  l a b o r  

wi thout  a  demand f o r  such l e g i s l a t i o n  having come from t h e  

people ,  I t  was ob jec ted  t h a t  a t  b e s t  t h e  b i l l  would d i s -  

courage manufactur ing i n  t h e  s t a t e  and would keep t h e  s t a t e  

dependent upon t h e  East  f o r  f i n i s h e d  products .  

Making a s t r o n g  p l e a  f o r  t h e  c h i l d r e n  of t he  s t a t e  who 

were compelled t o  work from daybreak t o  da rk ,  t h e  advocates  

managed t o  g a i n  some suppor t .  A ,  R .  R e  B u t l e r ,  a Democratic 

Assemblyman from Milwaukee, urged t h e  measure on t h e  ground 

t h a t  n...now was the  time t o  inaugura te  a system t o  p r o t e c t  

l a b o r ,  because c a p i t a l  became too s t r o n g  f o r  l abor . "  Never- 

t h e l e s s ,  upon t h e  motion of Thaddeus $. Pound, a Republican 

from Chippewa F a l l s  and a l e a d i n g  lumberman of t h e  s t a t e ,  a 

motion t o  i n d e f i n i t e l y  postpone t h e  b i l l  passed t h e  ~ s s e m b l y  

8 7 ~ a d i s o n  S t a t e  Jou rna l ,  March 29, 1866. 
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by a vote  of 54 t o  42. 

when the  l e g i s l a t u r e  met in 1867 t h e  e i g h t  hour b i l l  was 

r e in t roduced  by H.  C. Hobart ,  a Milwaukee War-Democrat i n  

t h e  Assembly, I n  an e d i t o r i a l  t he  Milwaukee Sen t ine l  ob- 

j ec ted  t h a t  t h e  law would only inc rease  t he  p r i c e  of manu- 

f a c t u r e d  goods, and t h a t  the  sooner t he  people d i s p o s s e s s  

themselves of the  i d e a  t h a t  they can f avo rab ly  a f f e c t  t h e  

d i s t r i b u t i o n  of wealth by l e g i s l a t i o n  t h e  b e t t e r  i t  w i l l  be. .. . 
What our  l a b o r i n g  men want more than  anyth ing  e l s e  i s  t o  be 

l e f t  p e r f e c t l y  f r e e  t o  make t h e i r  own ba rga ins ,  and t o  g e t  

r i d  as f a s t  a s  p o s s i b l e  of a l l  laws intended t o  bu i ld  up 
89 

p a r t i c u l a r  c l a s s e s  o r  i n t e r e s t s . "  

E igh t  hour l e g i s l a t i o n  found i ts  l e a d e r s  from t h r e e  

Assemblymen from the  l a r g e r  c i t i e s  of t he  s t a t e :  H. C. Hobart  

from ~ i l w a u k e e ,  C. E. Dyer from Bacine,  and James Coleman of 

Fond du Lac. I n  a d d i t i o n  t o  t h e  Hobart e i g h t  hour b i l l ,  

ano ther  one was introduced i n t o  t h e  ~ s s e m b l y  on the  same t o p i c .  

Both, as i n  t h e  proceeding y e a r ,  provided t h a t  e i g h t  hours  

was l e g a l  only i f  the  c o n t r a c t  d i d  n o t  s p e c i f i c a l l y  s t a t e  the  

number of hours  worked p e r  day, Chi ldren  u r~de r  f o u r t e e n  y e a r s  

of age were i n  no case  t o  be allowed t o  work more than  e i g h t  
90 

hours  i n  any one day, While t h e  b i l l  was under consider-  

a t i o n  i n  t he  Assembly, a l e a d i n g  newspaper of Milbvaukee 

r e a l i s t i c a l l y  noted t h a t  "No law can accomplish anything t h a t  

881adison S t a t e  J o u r n a l ,  - March 29, 1866. 

8 9 ~ i l n a u k e e  Sent  i n e l ,  Jan .  21, 1867. 

9 0 ~ i l ~ a u k e e  s e n t  i n e l ,  Feb . 11, 1867. 
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does  n o t  compel t h e  eap loyer  t o  g i v e  the  l a b o r e r  more f o r  
91 

the same w0rk.n A b i l l  s i m i l a r  t o  t h a t  r e j e c t e d  i n  1866 

f i n a l l y  passed the  ~ s s e m b l y  on March 13, 1867. 

&hen t h i s  b i l l  reached t h e  Sena te ,  however, a cons ider -  

a b l e  deba t e  followed on t h e  l i n e s  of argument a l ready  ex- 

p ressed  i n  t h e  Assembly i n  t h e  prev ious  yea r .  s e n a t o r  

George Gary of Oshkosh, a  lawyer and Republican,  l e d  t h e  

f i g h t  a g a i n s t  t h e  b i l l ,  ~t t h e  o u t s e t ,  he advocated t h a t  

t h e  r e s t r i c t i v e  p r o v i s i o n  a9plying t o  the l i m i t a t i o n  of t h e  

working day f o r  c h i l d r e n  under f o u r t e e n  be removed from t h e  

b i l l .  He argued,  n..  . t h a t  as i t  s tood the  s e c t i o n  would t a k e  

bread ou t  of t h e  mouths of many poor c h i l d r e n  who were t hen  

engaged i n  l i g h t  work i n  connec t ion  with  manufacturing e s t ab -  

1ishments.n To o t h e r  s e c t i o n s  of t h e  b i l l  he ob jec ted  be- 

cause  they would add t o  t h e  c o s t  o f  p roduc t ion  and would 

d r i v e  ou t  manufacturing e n t e r p r i s e s  from t h e  s t a t e .  This 

l e g i s l a t i o n ,  Gary claimed, was If c l a s s  l e g i s l a t i o n 1 *  and t h a t  

a l l  t h e  m a t t e r s  o f  l a b o r i n g  mork days would be bes t  r egu la t ed  
92 

by the  laws of t r a d e  o r  by the  law of supply and de~nand. 

Chief spokesman f o r  t he  b i l l  was S. J. Todd, a lawyer and 

Republican from B e l o i t ,  who urged t h a t  i t  was con t r a ry  t o  

p u b l i c  p o l i c y  t o  overwork c h i l d r e n  and t o  i n j u r e  t h e i r  

phys i ca l  and i n t e l l e c t u a l  well-being. The r e s u l t  of t h e s e  

deba te s  was t h a t  t h e  e i g h t  hour b i l l  passed the  Senate  on 

Apr i l  4, 1867 by a vo te  of 29 t o  3, and t h e  Assembly con- 

91~i lwaukee Sent  i n e l ,  March 4,  

9 Z ~ a d i s o n  S t a t e  J o u r n a l ,  A p r i l  4, 1867. 
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cur red  wi th  t h e  Sena te  amendments. 

The law f i n a l l y  passed i n  1867 was f a r  from the  l e g i s -  

l a t i o n  advocated by t h e  e i g h t  hour movement because genera l  

l e g i s l a t i o n ,  making an  e i g h t  hour day f o r  a l l  occupat ions  

was demanded by those  who followed the  l e a d e r s h i p  of I r a  

Seward. The Wisconsin law of 1867 was r e s t r i c t e d ,  however, '  

t o  t h e  f a c t o r i e s  of t h e  s t a t e  and then appl ied  only t o  women 
94 

and c h i l d r e n ,  Employers of women and c h i l d r e n ,  under 

e igh teen  y e a r s  of age,  were n o t  allowed t o  compel thein t o  work 

more than e i g h t  hours  pe r  day, Chi ldren  under f o u r t e e n  were 

n o t  t o  be permi t ted  t o  work more than  e i g h t  hours  i n  any one 

day i n  any f a c t o r y  o r  workshop, V io l a t i ons  of t h i s  s e c t i o n  

were t o  be  punished by f i n e s  of from f i v e  t o  f i f t y  d o l l a r s  

upon convic t ion .  Only where a  c o n t r a c t  d i d  n o t  s t i p u l a t e  

t h e  number of hours ,  was t h e  work day t o  be i n t e r p r e t e d  

as e i g h t  hours ,  and then  t h i s  s e c t i o n  of t h e  law provided 

t h a t  no th ing  o f  the  second s e c t i o n  should apply t o  c o n t r a c t s  

f o r  l a b o r  by t h e  week, rnonth, o r  year .  

No enforcement agency was provided by t h e  law except  by 

ind iv idua l  c o u r t  a c t i o n s .  The law a l s o  d i d  n o t  a t t empt  t o  

r e g u l a t e  t h e  two main occupa t iona l  a r e a s  of t he  s t a t e  - a g r i -  

c u l t u r e  and lumbering. C lea r ly ,  t h i s  law d i d  not  a t t empt  t o  

n u l l i f y  any c o n t r a c t  f o r  work, a method commonly used i n  the  

lumber i n d u s t r j  and i n  t he  c o n s t r u c t i o n  of t h e  r a i l r o a d s  of 

t h e  s t a t e .  Due t o  t hese  l i m i t a t i o n s ,  t h e  l e g i s l a t i o n  had 

'gladison,  S t a t e  Journal ,  A p r i l  4,  5, 1867, 

9 4 ~ e n e r a l  Laws of Wisconsin, 1867. Chap. 83. 



been rendered almost  wor th less  t o  t h e  workmen by the  manu- 

f a c t u r i n g ,  lumber, and r a i l r o a d  i n t e r e s t s  of t he  s t a t e .  Weak 

and i n e f f e c t i v e  a s  the  law of 1867 was, an a t t empt  was made 

i n  t h e  l e g i s l a t u r e  of 1868 t o  r e p e a l  it, bu t  t h i s  e f f o r t  was 
95 

de fea t ed ,  

A decade passed be fo re  ano the r  a t t empt  was made i n  

Wisconsin t o  r e g u l a t e  t h e  cond i t i ons  of employment. The 

movement ou t  of which the  law of 1867 had a r i s e n  co l lapsed  

with  t h e  d i s i n t e g r a t i o n  of t he  Nat ional  Labor Union i n  1872. 

Then, a new and s t r o n g e r  o rgan iza t ion ,  t h e  Knights of Labor, 

a rose  t o  t a k e  i t s  p lace ,  The Knights achieved n a t i o n a l  or-  

g a n i z a t i o n  by 1878 and s t r e s s e d  the  b e n e f i t s  of educa t ion ,  

l e g i s l a t i o n  f o r  t he  b e n e f i t  of workmen, and a  system of mutual 
96 

a i d  among t h e  working groups. 

In t he  e igh teen - seven t i e s  and e i g h t i e s  t h e  emphasis 

was conf ined t o  r e g u l a t i o n  of t he  work of c h i l d r e n  i n  t h e  

f a c t o r i e s  of t he  s t a t e .  h i g i n a l l y  in t roduced i n  t h e  Assembly 

by F. J. Ries ,  a Republican from Milwaukee, t he  b i l l  p rov id ing  

f o r  t he  p r o h i b i t i o n  of the  employment of c h i l d r e n  under t h i r -  

t e e n  y e a r s  of age i n  t h e  f a c t o r i e s  o r  workshops of the  s t a t e ,  
97 

i n i t i a t e d  t h i s  new movement. when the  b i l l  was passed by 

t h e  Assembly and s e n t  t o  t h e  Sena te ,  a  s e r i e s  of amendments 

- were approved. The age of c h i l d r e n  p r o h i b i t e d  from working 

i n  workshops o r  f a c t o r i e s  was reduced t o  twelve yea r s ,  and 

9 5 ~ i l w a u k e e  Sen t  i n e l  Jan.  1 7 ,  1868; Yad i son  - S t a t e  
J o u r n a l ,  Feb. 5, 1868, 

96~ornmons, H i s to ry  of Labor, Vol. 11, 197-98. 

97~ssernbly Journa l ,  1877. 111, 
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c e r t a i n  i n d u s t r i e s  of t he  s t a t e  were enumerated. Th i s  b i l l  

became law when t h e  assembly approved the  Sena te  amendments 
99 

and execut ive  a ~ p r o v a l  was received.  A f t e r  t h e  passage 

of t he  law i t  became unlawful 'r. . .  t o  enploy any c h i l d  o r  

c h i l d r e n  under 1 2  y e a r s  of age a t  any manual l a b o r  i n  any 

f a c t o r y  o r  o t h e r  workshops where more than  t h r e e  persons  a r e  

employed.. .which s h a l l  be deemed i n j u r i o u s  t o  t he  h e a l t h  

of such c h i l d r e n ,  as tobacco and c i g a r  f a c t o r i e s ,  c o t t o n  and 

woolen m i l l s ,  and i r o n  foundr i e s ,  and dur ing  the  time t h e  
100 

p u b l i c  s choo l s  a r e  n o t  c l o ~ e d . ~  V i o l a t i o n s  of the  a c t  

were dec l a red  t o  be misdemeanors under t he  law and f i n e s  

upon conv ic t ion  were t o  be from t e n  t o  f i f t y  d o l l a r s ,  w i th  

c o u r t  c o s t s .  Again, c o u r t  a c t i o n s  could be maintained only 

by ind iv idua l  s u i t s  t o  be prosecuted by the  d i s t r i c t  a t t o r n i e s .  

Because opponents of c h i l d  l a b o r  were s t i l l  d i s s a t i s -  

f i ed  wi th  t h e  p rov i s ions  of t h e  law of 1877, they at tempted 

i n  1878 t o  r e v i s e  t he  e x i s t i n g  l e g i s l a t i o n .  The movement was 

l e d  by Char les  Jonas ,  a  Bohemian irnlnigrant, e d i t o r  o f  t h e  

f o r e i g n  language newspaper, S l a v i e ,  and l a t e r  t o  become a 

Democratic l i eu tenant -governor  of the  s t a t e  i n  t h e  e igh teen-  

n i n e t i e s .  L i b e r a l i z a t i o n  of the  law cen te red  about t h e  d e s i r e  

t o  compel c h i l d r e n  of t h e  s t a t e  t o  a t t e n d  schools  a t  l e a s t  

u n t i l  the  age of four teen .  In the  Assembly, Jonas  urged 

t h a t ,  nWe p r o t e c t  our homes, p r o t e c t  our dumb b e a s t s ,  sha l l  

Journa l ,  1877. 508. 

''senate Jou rna l ,  1877. 515. 
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n o t  our c h i l d r e n  be p ro t ec t ed  by  law?^^ He f ea red  t h a t  t h e r e  

were persons  -who would send t h e i r  c h i l d r e n  t o  work i n  f a c t o r i e s ,  

i n s t e a d  of sending them t o  school ,  i n  a  s e l f i s h  a t tempt  t o  

procure  money, A l l  c h i l d r e n ,  Jonas  concluded, belonged i n  

school u n t i l  they were fou r t een .  Opposi t ion t o  t h i s  proposal  
101 

immediately a r o s e  i n  t h e  Assembly. Led by W. C. Warner, 

a  Democrat from Appleton, t h e  oppos i t i on  s t r e s s e d  t h a t  the  

c h i l d r e n  were amply p ro t ec t ed  by t h e  laws of t h e  s t a t e .  S ince  

t h e  C i v i l  War, vm-ner dec l a red  ". ..many persons  a r e  widows 

and c h i l d r e n  a r e  orphans made so  by t h e  war, There were 

manufactur ies  i n  which c h i l d r e n  can  be employed, a t  l i g h t  

work, and thereby  h e l p  t h e i r  mothers, and p reven t  the  
102 

n e c e s s i t y  of being supported a t  p u b l i c  expense.n 

Only a l i m i t e d  r e v i s i o n  of the  law of 1877 was passed by 

t h e  l e g i s l a t u r e  i n  1878, t h e  amendment p rov id ing  as b e f o r e  

t h a t  no c h i l d r e n  under twelve y e a r s  of age could be employed 

a t  any manual l a b o r  i n  any f a c t o r y  o r  workshops, where more 

than  t h r e e  persons  were employed. The new p a r t  of t h e  law 

was a p r o v i s i o n  t h a t  no c h i l d  under f o u r t e e n  y e a r s  of age 

could be employed f o r  more than seven months i n  any one 
103  

year .  In 1879 ano the r  e f f o r t  has  made t o  f o r c e  cornpul- 

so ry  education.  The b i l l  provided t h a t  a l l  c h i l d r e n  between - 

t h e  ages  of seven and fou r t een  y e a r s  would be compelled t o  

l o l ~ a d i s o n  S t a t e  Jou rna l ,  Feb. 13, 1878; Milwaukee 
S e n t i n e l ,  March 8, 1878. 

l oe l ad i son  S t a t e  Journa l ,  February 13, 18'78. 
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a t t e n d  school a t  l e a s t  twelve weeks of t he  y e a r ,  b u t  the  b i l l  
104 

was t a b l e d  wi th  l i t t l e  d i s cus s ion ,  This  c h i l d  l a b o r  l e g i s -  

l a t i o n  was s i m i l a r  t o  t h a t  adopted i n  o t h e r  s t a t e s ,  and 

u n i v e r s a l l y  t h e r e  was l i t t l e  a t t empt  t o  enforce  even t h i s  
105 

mild r egu la to ry  l e g i s l a t i o n .  

Enforcement of l a b o r  laws i n  the  s t a t e  of n i scons in  had 

t o  awai t  t h e  es tab l i shment  of a Bureau of Labor S t a t i s t i c s ,  

and even then  e f f e c t i v e  i n spec t ion  and r e g u l a t i o n  was l a c k i n g  

u n t i l  t h e  group of f a c t o r y  in s2ec to r s  had been expanded. The 

Nat iona l  L a b o r  Union had been a b l e  e a r l i e r  t o  induce the  

e s t ab l i shmen t  o f  Bureaus of Labor S t a t i s t i c s  i n  Massachuset ts  

i n  1869, i n  Pennsylvania  i n  1872, i n  Ohio i n  1877, and i n  

Missouri  i n  1879. Wen  the  Knights of L a b o r  became an e f f e c -  

t i v e  l a b o r  o rgan iza t ion ,  they adopted the  movement, and by 
106 

1887 t h e  Knights had secured l a b o r  bureaus  i n  twenty s t a t e s .  

I n  Wisconsin, t h e  movement f o r  a l a b o r  bureau advocated by 

t h e  Knights of Labor l e d  t o  t h e  passage of an a c t  i n  1883, 
107 

which e s t a b l i s h e d  a Bureau of Labor S t a t i s t i c s .  Once aga in  

Char les  Jonas ,  now i n  t he  S t a t e  Sena te ,  l e d  t h e  way i n  t h e  

l e g i s l a t i v e  debate .  More than any o t h e r  t h i n g ,  he hoped t h a t  

- t he  bureau would lead  t o  t h e  c o r r e c t i o n  of t h e  s i t u a t i o n  

where c h i l d r e n  bere  conf ined a t  n.,,hard l a b o r  i n  f a c t o r i e s ,  

1 0 4 ~ a d i s o n  S t a t e  Jou rna l ,  Feb. 22, 1879. 
105 

Commons, His tory  of Labor, Vol. 111, 403, 

106~ommons, H i s t o r y  of Labor, Vol. 111. 

107~aws of Wisconsin, 1883, Vol. I, Chap. 318; M i l -  
waukee S e n t i n e l ,  Feb. 14 ,  1883. 
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wi th  no oppor tun i t )  f o r  t h a t  educa t ion  which might f i t  them 

t o  e a r n  a more comfortable  l i v e l i h o o d  and t o  beco~ne b e t t e r  
108 

members of t he  community. $1 

The commissioner of t h e  Bureau of Labor S t a t i s t i c s ,  

under t h e  law of 1883, became a  one-man enforcement agency 

f o r  t h e  l a b o r  laws of  t he  s t a t e .  I n  a d d i t i o n ,  he was ex- 

pected t o  submit t o  t h e  l e g i s l a t u r e  every two yea r s  s t a t i s -  

t i c a l  d e t a i l s  r e l a t i n g  t o  a l l  depar tments  of l a b o r  i n  t he  

s t a t e .  He was charged wi th  t he  enforcement of a l l  laws 

" . . . regulat ing the  employment of c h i l d r e n ,  minors, and women, 

and a l l  laws e s t a b l i s h e d  f o r  t he  p r o t e c t i o n  of t h e  h e a l t h  

and l i v e s  of o p e r a t i v e s  i n  workshops and f a c t o r i e ~ . ~ v  I n  

a d d i t i o n ,  t he  comrnissioner was given t h e  power t o  p rosecu te  

a l l  o f f ences  committed a g a i n s t  t he  l a b o r  laws of t h e  s t a t e  

i n  any c o u r t  having competent j u r i s d i c t i o n .  The a c t  no 

doubt  looked forward t o  f u r t h e r  l a b o r  l e g i s l a t i o n  because 

a s  y e t  Wisconsin 's  f a c t o r y  l a b o r  r e g u l a t i o n s  corlsisted 

p r i n c i p a l l y  of two i n e f f e c t i v e  laws rega rd ing  the  hours  of 

employment of women and ch i ld ren .  Republican Governor 

Jeremiah M. Rusk considered t h i s  commissionership as ano the r  

p i e c e  of p o l i t i c a l  pat ronage f o r  t h e  Republ i can  p a r t y ' s  

cons t i t uency  and appointed Frank 8 .  Flower of Milwaukee t o  

t h e  pos t .  when F lower ' s  name came up f o r  reappointment i n  

1885, t h e  Trades Assembly of Milwaukee ob jec ted  and passed 

- a r e s o l u t i o n  asking f o r  a  more competent and more f u l l y  in-  

formed man f o r  t he  p o s i t i o n .  Evident ly  F l o ~ e r  was a b l e  t o  

l o 8 ~ a d i s o n  S t a t e  Jou rna l ,  March 28, 1883. 



muster enough suppor t  i n  t h e  Senate ,  though, f o r  h i s  r e -  
109 

appointment was e a s i l y  approved. 

If t h e  Bureau of Labor S t a t i s t i c s  was t o  become e f -  

f e c t i v e  i n  t he  enforcement of l a b o r  l e g i s l a t i o n  i n  wisconsin ,  

it was e v i d e n t  t h d t  more than  one person was requi red  t o  

v i s i t  and i n s p e c t  t h e  va r ious  manufacturing es tab l i shments  
110 

i n  t h e  s t a t e .  Led by Char les  Jonas and J. F. ware, a 

Republican from Fond du Lac, i n  t he  Sena te ,  an amendatory 

a c t  was passed i n  1885 inc reas ing  the  Bureau of Labor 
111 

S t a t i s t i c s t  s t a f f  by an a d d i t i o n a l  t h r e e  members. The 

bureau was g iven  a c l e r k ,  a f a c t o r y  in spec to r ,  who was t o  

r e s i d e  i n  gilwaukee,  and a  deputy commissioner, who was t o  

coopera te  wi th  t h e  commissioner and t o  assume t h e  l a t t e r ' s  

d u t i e s  when he was a b s e n t  from t h e  s t a t e .  ~ l t h o u g h  the  

commissioner was g iven  t h e  power t o  i n v e s t i g a t e  s t r i k e s  

and lockou t s  i n  t he  s t a t e ,  any power of s e t t l e m e n t  was 

wi thheld .  F u r t h e r ,  upon the  recommendations of t h e  com- 

miss ioner ,  h i s  deputy, o r  t h e  f a c t o r y  i n s p e c t o r  of t h e  s t a t e ,  

t h e  com~nissioner could t ake  a c t i o n s  t o  c o u r t s  f o r  v i o l a t i o n s  
112 

of laws which had n o t  been c o r r e c t e d .  

An i n t e r e s t i n g  b i l l  was passed by the  l e g i s l a t u r e  i n  

109 Milwaukee S e n t i n e l ,  Jan.  22, Feb. 13, 1885; Madison 
S t a t e  J o u r n d ,  Jan. 22, 1885. 

''O~nnual Message of Governor Jeremiah 8 .  Rusk d e l i v e r e d  
be fo re  t he  Senate  and Assembly Jan. 15 ,  1885. Wisconsin 
Pub1 i c  Documents, 1883-84. 16. 

l1lbTadison S t a t e  Jou rna l  March 19,  1885. 

'12~aws of Wisconsin, 1885. Vol, I, Chap. 247. 
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1885 with l i t t l e  i f  any debate. No doubt i t  was passed a t  

t h e  h a t i g a t i o n  o f  l abor lng  men throughout t h e  s t a t e ,  but  

l a c k  of evidence i n  t h e  e a r l y  period of Wisconsin's l abor  

h i s t o r y  prevents  any concise a n a l y s i s  of t h e  fo rces  moti- 

va t ing  t h e  passage of t h i s  piece of l e g i s l a t i o n .  The pur- 

pose of t h e  a c t  was t o  insure  a working man an unhindered 

r i g h t  t o  vote  as he saw f i t  i n  any e l e c t i o n  in t h e  s t a t e .  

The a c t  provided "...that any persons who prevents,  h inders ,  

con t ro l s  o r  i n t b i d a t e s  another  from exerc is ing ,  o r  In 

exerc i s ing  the  r i g h t s  of suffrage,  by means of t h r e a t s  of 

depriving such persons of employment, o r  occupation, or  by 

t h r e a t s  of re fus ing  t o  renew con t rac t s  f o r  labor ,  a t  any 

e l e c t i o n  i n  t h i s  s t a t e ,  s h a l l  be punished by imprisonment 

i n  t h e  county jail, n o t  more than one year, or  by f f n e  n o t  
113 

exceeding f i v e  hundred do l l a r s .  That  such an a c t  was 

required provides an i n t e r e s t i n g  commentary on the  democracy 

of nineteenth-century America. 

Clearer  than in  any o the r  l a b o r  l e g i s l a t i o n ,  t h e  c o n f l i c t  

over t h e  l e g i s l a t i v e  at tempts  t o  abrogate  t h e  f e l low servant  

r u l e  a s  appl ied t o  r a i l r o a d s ,  r e v e a l s  t h e  proceas of pressurea 

and i n t e r e s t s  inf luencing  t h e  a c t s  of a l e g i s l a t i v e  body. It 

cannot be over-emphasized t h a t  s o c i a l  l e g i a l a t i o n ,  l i k e  othen 

types of l e g i a l a t i o n ,  i s  t h e  product o f  pressures  and i n t e r e s t s  

opera t ing  upon a l e g i s l a t i v e  body. I n  the  case of t h e  l e g i s -  

l a t l o n  now under considerat ion,  r a i l r o a d  employees demanded 

laws which would abrogate t h e  f e l low se rvan t  r u l e  evolved i n  

113~aws of Wisconsin, 1885. Vol. I, Chap. 174. 



t h e  common law of t h e  United S t a t e s .  Railroad corpora t ions ,  

through t h e i r  o f f i c i a l s  i n s i s t e d ,  however, t h a t  t h e  common 

law was t h e  b e s t  posa ib le  s o l u t i o n  f o r  the  ad jud ica t ion  of  

t h e  problems Involved when one of their employees received 

an i n j u r y  while ewaged i n  t h e i r  employment. 

Under t h e  ocnnmon law of t h e  United S t a t e s  an employer 

enjoyed t h r e e  main p ro tec t ions  which would prevent a n  em- 

ployee from recovering f o r  i n j u r i e s  sus ta ined  while car ry ing  

out  t h e  du t l ea  of h i s  employment. Theae p ro tec t ions  evolved 

both i n  England and America i n  t h e  common law i n t e r p r e t a t i o n s  

of t h e  courts .  The first caae appeared i n  England i n  1837 
114 

when i n  P r i e s t l y  vs. Fowler, Lord Abi-nger declared t h a t  an 

employee was no t  bound t o  r i s k  h i s  s a f e t y  i n  t h e  s e r v i c e  of 

h i s  employer. T h e  employeefa own d i l i g e n c e  and knowledge 

could b e t t e r  p r o t e c t  him than any method which t h e  employer 

could devise.  Thus, t h e  employee should be reapons ib le  f o r  

h i s  own pro tec t ion  from i n j u r i e s  sustained in his employment. 

I n  t h e  United S t a t e s  a s f ia i la r  doc t r ine  was handed down i n  
115 

Murras vs. South Carolina Railroad Co. in South Carolina 

i n  1841, and i n  Farwell vs. The Boston and Worcester Railroad 
116 

Corporation i n  Massact.lusetts i n  1842. 

As a r e s u l t  of cour t  d e ~ i s i o n s  in England and i n  the  

United S t a t e s ,  th ree  r u l e s  of law were es t ab l i shed  which 

would prevent an employee from recovering from personal 

'143 Mees & Wels. 1 (Exchequer, 1837). 
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i n j u r i e s  sustained while  i n  the  se rv ice  of h i s  employer.117 

The f i r s t ,  t h e  fe l low servant  r u l e ,  held t h a t  t h e  employer 

wras n o t  l i a b l e  t o  an employee f o r  an i n j u r y  n e g l i g e n t l y  In- 

f l i c t e d  upon him by another  employee in the  course of employ- 

ment. The f e l l o w  servant  r u l e  was modified, however, by t h e  

duty of the employer t o  f u r n i s h  a s a f e  p lace  and f a c i l i t f e a  

f o r  work. In addi t fon,  i n  some ju r i sd ic t ions ,  t h e  f e l l o w  

servant  r u l e  was modified by the  "departmentaltt and t tvice 

p r inc ipa l "  r u l e s  which s t a t e d  t h a t  employers were l i a b l e  

t o  t h e  employee if the  i n j u r y  were i n f l i c t e d  by an employee 

in another  department of t h e  e n t e r p r i s e  o r  i f  t h e  i n j u r y  

were i n f l i c t e d  by another employee who had a pos i t ion  of 

a u t h o r i t y  over t h e  in jured  person. The second, the  aasump- 

t i o n  of r i s k  r u l e ,  held t h a t  an employee could no t  recover  

f o r  an in  jury a r i s i n g  out  of t h e  ordinary cont inuing r i aka  

of t h e  employment of whfch t h e  employee i n  f a c t  knew or 

reasonably could have knom. The t h i r d ,  the  con t r ibu to ry  

negligence r u l e ,  held t h a t  i f  t h e  in jured  employee had been 

g u i l t y  of negligence, which was cont r ibutory  t o  t h e  cause 

of the  in jury ,  it would e n t i r e l y  d e f e a t  a recovery. 

Mot u n t i l  1858 did a case involving t h e  l i a b i l i t y  of an 

employer t o  an in jured  employee appear before  the  Wisconsin 

Supreme Court. In Chamberlain vs. The Milwaukee and Miasiaa- 
118 

i p p i  Railroad Co. in  1858, and i n  consequence of i t s  

11'92he following sunrmars i s  found i n  Lloyd K. Garrison 
and W i l l a r d  Burs t ,  Law i n  Society, Vole II, (Madison, c.,1941) 
3-4, 
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re t r ia l ,  the  Court r e j e c t e d  i n  1860 the common law doct r fnea  

of t h e  "vice p r inc ipa l "  and "departmentalu r u l e s  as found I n  

previous Indiana and Ohio cases. The in jured  employee was 

allowed t o  recover ,  however, on t h e  grounds of  publ ic  policy.  

This favorable  dec is ion  i n  the  i n t e r e s t s  of  the  employees waa - - 
119 

quickly r e j e c t e d  and overruled in Moseley vs . Chamberlain 

in 1861 when t h e  Court bowed t o  the  welght of dec is ions  which 

upheld the  fe l low se rvan t  r u l e ,  Then, i n  1867, the  Wisconsin 

Supreme Court adopted t h e  cont r ibutory  negl igence r u l e  i n  
120 

P o t t e r  vs. The Chicago and Northwestern Railway Go., and 

i n  1872 accepted t h e  assumption of r i s k  r u l e  in Strahlendorf  
121  

vs. Roeenthal. Thus, a worker I n  Wisconsin was faced 

with a s o l i d i f i e d  body of common l a w  which g r e a t l y  reduced 

h i s  chances of recovering f o r  personal  I n j u r i e s  suatained 

in t h e  l i n e  of h i s  employment, 

Wisconsin enjoyed a r a i l r o a d  boom from 1850 t o  1857, 

when a f b a n c i a 1  panic c u r t a i l e d  construct ion,  and it was 

n o t  u n t i l  a f t e r  the  C i v i l  War t h a t  r a i l r o a d  bui ld ing  again 

revived. In January of  1868 Wisconsin possessed s l i g h t l y  

more than 1,000 mi les  of r a i l r o a d ,  but  a rap id  expanston 

caused the  add i t ion  of n e a r l y  1,400 milea of road t o  Wiscon- 
122 

s i n t  s r a i l r o a d  network by 1874. While t h i s  expansion was 

tak ing  place,  consol idat ion and concentrat ion of c o n t r o l  was 

a l s o  occurring. By 1870 Alexander Mi tche l l  and h f s  aseoc- 

'"18 Wis. 731, (1861). 

12*21 Wis. 377, (1867). 

12'30 W i s .  674, (1872). 

122~erk, Economic H i s t o r y  of Wisconsin, 243, 277. 



i a t e s ,  through the  Milwaukee and Chicago a d  t h e  Chicago and 

Northwestern Railroads,  p r a c t i c a l l y  cont ro l led  t h e  e n t i r e  
123 

r a i l r o a d  network of Wisconsin, Disdainfu l  of e a r l y  

r egu la to ry  e f f o r t s ,  t h e  r a i l r o a d s  methodically r a i s e d  t h e i r  

r a t e s  u n t i l  a wide-spread p r o t e s t  movement swept t h e  mid- 

we3 t. A c o a l i t i o n  of Grangers, an t i -p roh ib i t ion i s  ts ,  and 

Democrats succeeded i n  e l e c t i n g  W i l l i a m  R. Taylor, a Democrat 

as governor i n  1873. This broke t h e  Republican c o n t r o l  of 

the  s t a t e  government of Wisconsin f o r  t h e  f i r s t  time f o r  over 

a decade, The l e g i s l a t u r e  e lec ted  i n  the  f a l l  of 1873 was 

cont ro l led  by Taylor supporters  in t h e  Assembly but lacked 

by one c o n t r o l  of t h e  Senate. This c o a l i t i o n  l e g i s l a t u r e  

passed t h e  P o t t e r  Law i n  1874, which f ixed  r a i l r o a d  r a t e s  

and provided f o r  a three-man r a i l r o a d  commission. 

The press  of t h e  s t a t e  began t o  n o t i c e  t h e  l a r g e  number 

of r a i l r o a d  acc idents  which ,k i l l ed  o r  in jured  scores  of 
124 

persona i n  Wiaconain, and i n  t h e i r  f i r s t  r e p o r t  of  1874 

t h e  r a f l r o a d  coxmissioners s t a t e d  t h a t  t h e  r a i l r o a d  companies 

were l i a b l e  f o r  deaths and i n  ju r i e s  t o  passengers caused by 

a "wrongh l  a c t ,  neglec t ,  or  de fau l t t f  on t h e  p a r t  of t h e  

company o r  i t s  agents.  This pro tec t ion ,  however, was n o t  

extended t o  any employee of the  r a i l r o a d  corporation. The 

commissioners suggested t h a t  an "increased accoun tab i l i tyw 

on t h e  p a r t  of t h e  r a i l r o a d s  would b r ing  r e l i e f  t o  t h e  sur-  

v iv ing  r e l a t i v e s  of' employees in case of death by "a wrongful 

12%erk, Economic His to ry  of Wisconsin, 296-99. 

12$adison S t a t e  Journal, Jan. 27, Feb. 4, 1874. 



act ,  neglect, o r  default" on the par t  of the various ra i l road 

corporations of t h e  s ta te .  This type of leg is la t ion  would, 

according t o  the commission, tend to  produce a greater  pre- 

caution against accidents and could not be ntoo urgently 
125 

recommended ." 
Out of th is  general movement for  rai lroad regulation 

and the dpmand fop greater  protection against rai lroad 

accidents came the f irat attempt t o  l e g i s l a t e  employer's 

l f a b i l i t y  i n  Wiscons5n. A b i l l  was introduced Into the  

l eg i s l a tu re  i n  1874 to  modify the fellow servant doctrine 

ru le  as applied t o  rai lroads.  Senator Robert McCurdy from 

Winnebago County, a center of the Granger movement, in t ro-  

duced the b i l l ,  which Judge Harlow SO Orton, l a t e r  a Wisconsin 
126 

Supreme Court Just ice  had drafted. Immediately it was 

assailed on the f loor  of the leg is la ture  as the product 

of case hungry lawyers and as protection fo r  an arrogant 

class o f  workmen. Further, i t  was urged that  a l l  worhen 
127 

would demand comparable leg is la t ion  i f  t h i s  a c t  were passed. 

Although four s t a t e s  had previously enacted similar  legis-  
128 

la t ion,  the opposition clalmed tha t  there was no precedent 

to  sustain it. The b i l l  passed the Senate, but was defeated 

125 
F i r s t  Annual Report of the Railroad Commissioners of 

the State of Wisconsin. Wisconsin Public Documents, lWt4., 
119. 

127~adiaon State  Journal, March 4, 1874. Madison Daily 
Democrat, March 5, 1874. 

128~al te r  F. Dodd, Administration of Worlaent a Cornpen- 
sation, (New York, 1936). 13. 



i n  the  Assembly d e s p i t e  i t s  ma jo r i ty  of flReform" members, 

The Wisconsin S t a t e  Journal  noted t h a t  t h e  Assembly !Ie. . k i l l e d  

i t  with a r a i l r o a d  lobby present ,  and the nephew of a r a i l r o a d  

p res iden t  s tanding on the  f l o o r  and wielding t h e  f a t a l  
129 

knife." 

Governor W i l l i a m  R. Taylor, adding h i s  voice t o  t h e  

appeal f o r  l e g i s l a t i o n  which would modify t h e  fe l low se rvan t  

d o c t r i n e  as applied t o  r a i l r o a d  employees, expressed in his 

annual message i n  1875 a convict ion t h a t  a l a w  should be 

passed which would enable  r a i l r o a d  employees t o  recover  *om 

t h e i r  employers , t he  l i n e  of duty, 

caused by t h e  negl igence of "co-employees" and f o r  which t h e  

injured employee was n o t  a t  f a u l t .  Such a s t a t u t e ,  the 

Governor f e l t ,  would secure  t h e  employment of ,more 

caut ious and r e l i a b l e  men and thus would a f fo rd  g r e a t e r  

s e c u r i t y  t o  t h e  t r a v e l i n g  publ fceW For t b i s  added l i a b i l i t y ,  

though, he f e l t  t h a t  t h e  r a i l r o a d  companies should rece ive  
130 

added compensation, This l a t t e r  s ta tement  sounds very 

m c h  as  i f  an nunderatanding" had been reached by t h e  r a i l -  

road r e p r e s e n t a t i v e s  and the  proponents of t h e  r a i l r o a d  

l i a b i l i t y  b i l l .  With a minimwn of  d iscuss ion ,  a s  compared 

- t o  t h e  previous year, t h e  b i l l  passed the  l e g i s l a t u r e  i n  
131 

1875. This l a w  provided t h a t  the r a i l r o a d s  were l i a b l e  

129hladison S t a t e  Journal,  March 5, 1874. 

l 3 l ~ a d i a o n  S t a t e  Journal,  Jan. 22, March 2, 1875. 



f o r  "a11 damagesv f o r  i n  j u r i e s  sus ta ined  by any "employe, 

servant, o r  agent" incurred i n  the  l i n e  of duty by the  care- 

l easness  o r  negligence of any o the r  "employe, servant ,  o r  
13-2 

agent,* i n  the  discharge of t h e i r  proper d u t i e s .  It 

d i d  not,  however, mention the  assumption of r i s k  r u l e  nor d id  

i t  r e f e r  t o  the  con t r ibu to ry  negl igence r u l e ,  which thus 

could s t i l l  prevent recover ies  f o r  i n j u r i e s ,  sus ta ined  i n  the 

l i n e  of employment, by ra3lroad employees. 

This l a w  was the  f i r s t  l e g i s l a t i v e  attempt t o  s h i f t  t h e  

burden of cost  f o r  i n d u s t r i a l  acc idents  t o  t h e  employer. 

The Wisconsin Supreme Court modified i t s  i n t e r p r e t a t i o n  

as t h e  r e s u l t  of t h e  law of 1875 in  Brabbi ts  vs. The Chicago 
133 - - 

and  Northwestern Railway Co., 9x1 1875. While t h e  Court 

did not  overthrow t h e  fel low se rvan t  r u l e ,  i t  d id  f ind  in  

favor  of the  p l a i n t i f f  employee because of t h e  negligence 

of a r a i l r o a d  foreman, thus i n  e f f e c t  adopting t h e  modify- 

ing "vice p r i n c i p a l m  r u l e  which it had e a r l i e r  r e j ec ted .  The 

Court decreed t h a t  ?'...In deciding t h i s  case upon common l a w  

p r inc ip les ,  t h i s  cour t  more r e a d i l y  follows t h e  cases  sus ta in -  

ing  these  views (nv5ce p r i n c i p l e W  r u l e s ) ,  because they accord 

with t h e  pol icy  of t h i s  s t a t e  declared and es tab l i shed  by 

chapter  173 of t h e  Laws of 1875% Faced with a law which 

e f f e c t i v e l y  removed one of their common law defenses and one 

which s h i f t e d  t h e  emphasis of t h e  Supreme Court of t h e  a t a t e ,  

t h e  r a i l r o a d s  immediately sought t o  have t h e  l a w  declared 

132~awa of Wisconsin, 1875. Chap. 173. 
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unconsti tutLona1 on t h e  grounds t h a t  f t  was " c l a s s  l e g i s l a -  

t i o n n  and %on-uniform" l e g i a l a t i o n ,  which did not  apply i n  

a  l i k e  manner t o  a l l  employers of t h e  s t a t e ,  F ina l ly ,  i n  

1879 i n  Di tberner  vs. The Chicago, Milwaukee and St.  Paul 
134 

Railway Co., t h e  Wisconsin Supreme Court upheld i t a  

c o n s t i t u t i o n a l i t y .  It fa  i n t e r e s t i n g  t o  note  t h a t  J u s t i c e  

Harlow, who had d ra f t ed  t h i s  l e g i s l a t i o n ,  was now a  member 

of t h e  cour t ,  Undaunted, t h e  r a i l r o a d s  now declared t h e i r  

i n t e n t i o n  t o  appeal  t h e  dec is ion  t o  the  United S t a t e s  Supreme 

Court, 

Blocked i n  t h e i r  a t tempts  t o  have t h e  law declared un- 

c o n s t i t u t i o n a l  i n  t h e  Wisconsfn cour ts ,  t he  r a i l r o a d s  s h i f t e d  

t h e i r  campaign t o  t h e  f l o o r  of t h e  Wisconsin Leg i s l a tu re  i n  

1880, For tunate ly  f o r  the  i n t e r e s t s  of t h e  r a i l r o a d s ,  

Charles L. Colby, an o f f i c e r  of t h e  Wisconsin Railroad, was 

a member o f  t h e  Assembly i n  1880, Colby, a f t e r  t h e  l a w  of 

1875 had been introduced, led t h e  f i g h t  t o  r e p e a l  it. Bg 

t h i s  t i n e  the  Republlcans had regained c o n t r o l  of t h e  s t a t e  

government; so  h i s  arguments fell, no doubt, on more sympa- 

t h e t i c  ears .  Although he  disclaimed being a r e p r e s e n t a t i v e  

of t h e  r a i l r o a d s ,  Colby charged t h a t  the  law was infamous. 

By i t s  abrogat ion of t h e  f e l low servant  r u l e  the law of 1875 

was supposed t o  bleed t h e  r a i l r o a d  companies of "enormous 

s w a n  i n  employer l i a b i l i t y  su i t s .  In  addi t ion ,  he charged 

that it was a s p e c i a l  d iscr iminat ion  a g a i n s t  r a i l r o a d  com- 

panies,  i n f l i c t i n g  on them 1 i a b S l i t i e s  t o  which o t h e r  em- 
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ployers  were n o t  subjected.  Colby concluded h i s  harangue 

by p r o t e s t i n g  t h a t  the  law encouraged the  r a i l r o a d  employ- 

ees  t o  r e l a x  t h e i r  d i l igence  and caut ion needed t o  p ro tec t  

t h e  publ ic  and themselves fYom t h e  

fe l low employees, This determined 
135 

t h e  r e p e a l  of the  law of 1875, 

misconduct of t h e i r  

onslaught brought about 

Thus because t h e  r a i l r o a d s  

had been successWl  i n  t h e i r  a t tempts  t o  p r o t e c t  t h e i r  in- 

t e r e s t s ,  t h e  employerTs l i a b i l i t y  law returned t o  the  s t a t u s  

which had ex i s t ed  before 1875, 

Every l e g i s l a t i v e  sess ion  of the  Wisconsin Leg i s l a tu re  

between 1880 and 1889 marked t h e  in t roduct ion  of b i l l s  &$oh 

would re-enact the  l a w  of 1875, b u t  t h e  r a i l r o a d  companies 

used a v a r i e t y  of wrgwnents and means t o  block t h e  passage 

of a l a w  which would increase  t h e i r  l i a b f l i t y  t o  in ju red  

employees, In p l a i n  terms, money was involved, and the  

r a i l r o a d  companies wanted t o  d i sburse  no more of' i t  t o  

t h e i r  in ju red  employees than was a b s o l u t e l y  required.  They 

f e l t ,  ard c o r r e c t l y  so, t h a t  t h e  t h r e e  defenses under t h e  

common law reduced t h e i r  l i a b i l i t y  t o  t h e  very minimum in 

the Wisconsin cour ts ,  A r a i l r o a d  commissioner, A. J. Turner, 

fn r e p o r t i n g  t o  the  l e g i s l a t u r e  in 1881, f e l t  t h a t  the  ra i l -  

road employees had been e n t i t l e d  t o  the  e x t r a  cornpensatlon 

given by the  law of' 1875, This commissioner, f a t h e r  of t h e  

noted h i s t o r i a n ,  Frederick Jackson Turner, recommended t h a t  

no a r t h e r  l e g i s l a t i o n  be passed because of t h e  doubt fu l  

A3?Milw~ukee Sent ine l ,  Narch 11, 1880; 
Journal,  March 10, 1880; Laws of Wisconsin, 

Madison S t a t e  
Chap. 232 
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c o n s t i t u t i o n a l i t y  of such a measure. Here, he was re-  

f e r r i n g  t o  t h e  appeal of Ditberner  vs. The Chicago, Milwaukee 

and St.  Paul Railway Co. before the  United S t a t e s  'supreme 

Court, but  i n  r e a l i t y  t h f s  appeal  had become a moot case and 

had been dropped from the  docket. 

Nevertheless,  an a t t e n p t  was made i n  1881 t o  re-enact 

t h e  l a w  of 1875. It was favorably repor ted  by t h e  Railroad 

Committee of t h e  Assembly, but  when r e f e r r e d  t o  the  Assembly 

Jud ic ia ry  Committee, it was recommended f o r  i n d e f i n i t e  post- 

ponement. No smal l  part in t h i s  was played by John C. Spooner, 

a r a i l r o a d  a t to rney  and l a t e r  a United S t a t e s  Senator from 

Wisconsin, who argued t h e  case of t h e  r a i l r o a d  companies be- 
137 

f ope the  Jud ic ia ry  Committee. There i s  no evidence t o  

show that t h e  r a i l r o a d  employees were represented before  t h e  

l e g i s l a t i v e  committees, however. Thus, t h e  First at tempt  

t o  r e s t o r e  t h e  law ended i n  a v i c t o r y  for t he  r a i l r o a d s .  
138 

Simi lar  f a t e s  b e f e l l  t he  b i l l s  i n  1882 and 1883. 

Two b i l l a  were a l s o  urged forward in 1885 t o  re-enact  

the  l a w  of 1875, bu t  two a b l e  r a i l r o a d  representatives, 

James S. Howe of t h e  Chicago and Northwestern and DO SO Wegg 

of the  Milwaukee, Chicago and St. Paul, appeared before  t h e  

. committee and convinced it t o  recommend both b i l l s  f o r  
139 

i n d e f i n i t e  postponement i n  the  Assembly. When t h e  b i l l  

l3 '~eventh Annual Report of the Railroad Conrmisaicoler of 
the  S t a t e  of Wisconsin, Wisconsin Publ ic  Documents, 1880. 
xxxi i-xxxi i i .  

Sent ine l ,  March 24, 1881. 

Sent ine l ,  Jan. 21, 1882. 

Sent ine l ,  March 5, 1885. 
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reached t h e  f l o o r  of t h e  Assembly, Charles E. Estabrook, 

a Republican lawyer from Manitowoc, of fered  a a u b s t i t u t e  

measure which a ta ted :  "A person fn t he  employ of another  or 

of a corporation, who s h a l l  be given supervis ion and command 

over o ther  se rvan t s  of t h e  same employer, and *om such other  

servants ,  in  t h e  p e r f o m m c e  of t h e i r  d u t i e s  a re  bound t o  

obey, s h a l l  n o t  be considered a fe l low se rvan t  o r  co-employe 

of such o t h e r  servants ,  i n  ac t ions  Wough t a g a i n s t  the  am- 

ployer f o r  personal  i n  j u ~ i e s  t o  any se rvan t s  auf f ered through 
140 

t h e  care lessness  or  negl igence of such person." Here was 

the  f i r s t  at tempt  t o  broaden the  f e l low servant  r u l e  f o r  

occupations o the r  than t h e  r a i l r o a d  industry.  Eatabrook de- 

fended the measure on t h e  ground t h a t  i t  would make t h e  

Wisconsin law confom t o  a United S t a t e s  Supreme Court case. 

In - Ross VS. The Nilvaukee, Chicago, and St ,  Paul Rai l road Co,, 

he noted, t h e  United S t a t e s  Supreme Court had held t h a t  t h e  

conductor, engineer, and brakemen were no t  co-employees be- 

cause t h e  orders  o f  the  conductor had t o  be obeyed by t h e  

o the r s ,  This s u b s t i t u t e  b i l l  would g ive  l e g i s l a t  l v e  approval 

t o  the  "vice p r i n c i p l e v  r u l e  previously r e j e c t e d  by the  

Wisconsin Supreme Court, 

Hugh Ryan, a Milwaukee lawyer and Democrat, opposed both 

t h e  o r i g i n a l  b i l l  and t h e  s u b s t i t u t e  one. He he ld  t h a t  such 

a law would condone c a r e l e s s  conduct by r a i l r o a d  employees 

on t h e  p a r t  of t h e i r  fe l low workera. Thus, the  passengera 

would n o t  be afforded the  necessary p ro tec t ion  f o r  s a f e  

1 4 0 ~ i l ~ a u k e e  Sent ine l ,  March 19, 1885. 
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t r ave l .  I n  conclusion, Ryan s t r e s sed  t h a t  t h e  r a i l r o a d  com- 

panies d i d  a s  muoh f o r  their employees a s  could be expected. 

Injured employees were cared f o r  by the  company, t h e i r  doctor 

b i l l s  paid, nurses  provided f o r ,  and If no t  too badly maimed, 
141 

were given work a l t e r  recovery. S ign i f i can t ly ,  Ryan d i d  

no t  mention what happened t o  surv ivors  of the  r a i l r o a d  em- 

ployeea who were k i l l e d  o r  so badly mahed t h a t  they could 

no t  work. Another opponent of the  s u b s t i t u t e  b i l l  thought 

i t  g r o s s l y  u n f a i r  t o  make t h e  fanner  l i a b l e  f o r  i n j u r i e s  t o  

h i s  mployeea through t h e  negligence of another  of h i s  em- 

ployees. Despi te  a cogent m p l y  by Estabrook, the  s u b s t i t u t e  

measure was tabled i n  the  Assembly by a vote  of 56 t o  31, 

thus ending t h e  movement f o r  any employer's l i a b i l i t y  f o r  

the  period under considerat ion.  

While t h e  movement f o r  t h e  re-enactment of t h e  r a i l r o a d  

employer s l i a b i l i t y  a c t  was t ak ing  p lace  a f t e r  1980, the  

r a i b o a d  commissioners of t h e  s t a t e  were almost cons tan t ly  

c a l l i n g  f o r  l e g l s l a t l o n  t o  reduce t h e  acc idents  t o  t h e  t r a i n -  

men employed by t h e  r a i l r o a d 8  of the s t a t e ,  Accidents on 

t h e  r a i l r o a d s  had been a t  l e a a t  a p a r t i a l  n e c e s s i t y  f o r  t h e  

enactment of the  law of 1875. mom the  ou t se t ,  t he  r a i l r o a d  

commlsaionerst r e p o r t s  contained d e t a i l s  on r a i l r o a d  accidenta  

of the  s t a t e ,  As e a r l y  a s  1876 the  r a i l r o a d  conrmissioner 

noted t h a t  a g r e a t  nuxuber of t h e  r a i l r o a d  employees were 

k i l l e d  o r  in jured  

D. C. Lamb wrote: 

when coupling r a i l r o a d  cara . Cornmias toner  

"The increase.. .of the  number of mployea 

Sent ine l ,  March 19, 1885. 



k i l l e d  o r  in ju red  leads  u s  t o  Inqu i re  whether some new mode 

of coupling c a r s  cannot be adopted whereby t h e  cononon trainman 
142 

can pursue h i s  avocation with g r e a t e r  saf  e t y a n  I n  1882 

when Mils P. Haugen issued h i s  f i r s t  repor t ,  he  too s a i d  t h a t  

".. .a f r u i t f u l  source of acc idents  t o  ernployea i s  t h e  present  

mode of coupling ca r s ,  and u n t i l  some automatic coupler  Is 

adopted, r e l i e v i n g  t h e  employes from t h e  n e c e s s i t y  of passing 

between moving cara,  any g r e a t  reduct ion  of acc idents  from 
143 

t h i s  source cannot be hoped fore1' Between t h i s  r e p o r t  

and t h e  fssuance of h i s  next,  Commissioner Haugen attended 

a convention a t  St. Louis, Missouri, sponsored by t h e  

American Brake Company, with t h e  o b j e c t  of  atudying the  

possibZ19tfea of adoptlng a new brake which would reduce 
144 

the  chance of acc idents  t o  t r a i n  crews of the  s t a t e .  I n  

h i s  r e p o r t  of 1883-84, Haugen took a more p o s i t i v e  stand on 

t h e  need f o r  s a f e t y  devices f o r  t r a i n s .  H e  repor ted  t o  the  

l e g i s l a t u r e  in 1885 t h a t  

R,..about sixty-one percent of  a l l  acc i -  
dents  a r e  t o  employes, and more than h a l f  of 
these  were caused by f a l l i n g  from ca r s  and i n  
coupling cars.  It i s  t o  be hoped t h a t  t h e  
adoption of some automatic f r e i g h t  brake, sev- 
eral  of which are  now i n  use success fu l ly  by a 
number of roads i n  d i f f e r e n t  p a r t s  of the  

142~h i r d  Annual Report of t h e  Railroad Comiss  loner  of 
t h e  S t a t e  of YPisconsin, 'PPisconsin Publ ic  Document, 1876. 17. 

144~amea Harding t o  Ni l s  P. Haugen, Ci ty  of Jef ferson ,  
Mo., A p r i l  7, 1883; E, B o  Leigh, S e c r e t a ~ y  of the  American 
Brrake Coo, t o  N i l s  P. Eaugen, St. Louis, Apr i l  19, 1883; 
E.. B, Leigh t o  Ni l s  P. Haugen, St. Louis, May 5, 1883, 
N i l s  Po Haugen Papers, Wis consin H i s t o r i c a l  Society,  Madison, 
Wis. 



country, w i l l  in the future reduce the a lar-  
ming frequency of accident occasioned by com- 
pell ing t r a i n  hands t o  mount cara in a l l  kinds 
of weather and a t  a11 times. Eighty-five em- 
ployes ki l led or maimed i n  coupling cars 
should impress upon the i r  humane employers 
the necessity of the change from the present 
l i n k  pin.. ..The blocking of' frogs so that  men 
s h a l l  not  be caught i n  them and run over, and 
have the accident at tr ibuted t o  the i r  om want 
of caution, ought to  be made general, and i t  
might be well t o  follow the examples of other 
a ta tes  and compel i t  by lawOw145 

Despite the advice of t h i s  conscientious commissioner, the 

leg is la ture  fa i led t o  pass any regulations t o  protect the 

rai lroad workmen from accidents i n  the period under consi- 

deration, The whole movement was stymied u n t i l  the  federal  

government enacted a law i n  1893 which required the ina ta l l a -  

t ion of cer ta in  safety  devices on a l l  rai lroad equipment in 
146 

the United States. 

Wisconsints labor leg is la t ion  @am 1836 to  1886 presented 

nothing new or unique. Workmen, as creditors,  had gained 

cer ta in  r igh t s  under the mechanic l i e n  legis la t ion,  and, In 

addition, the i r  r igh ts  to wages were protected as  ear ly  as 

1855 on rai l road construction projects of the s t a t e .  During 

the eighteen-eighties add2 t iona l  general leg is la t ion  ma 

passed to  protect the workmen from defaulting and bankrupt 

corporations. A s  part  of the general movement t o  protect 

the debtor from economic and moral degradation, exemption 

leg is la t ion  came to  Include the wages of workmen from exe- 

cution a n d  attachment for  debts. The regulation of the 

14%nited States Statutes a t  Large, 1891-93. Chap. 196, 
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labor ing  condi t ions i n  the  f a c t o r i e s  of the  s t a t e  was con- 

fSned t o  two lawa concerning the  hours of employment of 

women and chi ldren ,  Between 1875 and 1880 Wisconsinrs ra i l -  

road employees had t h e  b e n e f i t  of  a law which abrogated t h e  

fe l low servant  r u l e  of the common l a w  as it appl ied t o  occu- 

pat ions i n  t h e  r a i l r o a d  indus t ry  of t h e  s t a t e .  Af ter  t h i s  

l a w  had been repealed  i n  1880, the  a g i t a t i o n  continued, but 

t h e  r a i l r o a d  employees had t o  w a i t  f o r  n e a r l y  another  decade 

before another  law was passed t o  replace t he  repealed one of 

1875. 

Labor l e g i s l a t i o n  between 1836 and 1886 was i n s i g n i f i -  

cant  i n  amount and weak i n  content  compared t o  the l a b o r  l e g i a -  

l a t i o n  of the  twentieth-century,  One does not  have t o  look far 

f o r  an explanat ion of  t h i s  phenomenon, The l a i s s e z - f a i r e  doc- 

t r i n e  of economics, was almost e n t i r e l y  accepted then, with i t a  

b e l i e f  t h a t  t h e  s t a t e  had no r i e h t  t o  interfere In t h e  condl- 

t i o n s  of employment bargained between the  worker and h i s  em- 

ployer. Further,  t h e  economic p a t t e r n  of Wisconsin was almost 

e n t i r e l y  t h a t  of an exp lo f t ive  economy, based on a g r i c u l t u r e  

and an extens ive  lumber industry.  Workers f o r  the  moat p a r t  

were s c a t t e r e d  about on the  famna of the  s t a t e  or i n  r u r a l  

c o m u n i t i e s .  There was, of course, some unionfeat ion among 

the  organized and s k i l l e d  t r a d e s  i n  Adilwaukee and o ther  l a r g e r  

c i t i e s  of t h e  s t a t e ,  but  e a a e n t i a l l y  the  mass of l abor  in 

%facons In was unsk i l l ed  and unorgan'ized . For the e a r l i e a t  

l abor  1egPsla t ion  i n  Wisconsin, we can look t o  the  period be- 

f o r e  1886, b u t  f o r  e f f e c t i v e  l a b o r  l e g i s l a t i o n  we must examine 

t h e  l a t e r  periods of Wisconsin h i s t o r y  when t h e  s t ronger  and 
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more cohesive f oroes of organized labor  could bring more 

e f f e c t i v e  pressures  t o  bear upon t h e  l e g i s l a t u r e  of Wiscon- 

sin.  Only with the  r ise  of an e f f e c t i v e  labor  movement i n  

Wisconsin d i d  t h e  i n t e r e s t s  of t h e  workingmen of t h e  s t a t e  

receive any considerable  a t t e n t i o n .  I n  l a r g e  pa r t ,  l a b o r  was 

a b l e  a f t e r  1887 t o  ga in  a more adequate r ep reaen ta t ion  in t h e  

l e g i s l a t u r e  of %isconsin and was powerful enough t o  apply 

not iceable  pressure  upon the  l e g i s l a t o r s  f o r  favorable  l a b o r  

l e g i s l a t i o n .  



CHAPTER IV, LEGISLATION FOR DEPENDENT PERSONS 1871-1900 

During the  l a s t  th ree  decades of the nineteenth-century 

considerable  e f f o r t s  were made i n  Wisconsin t o  expand and 

c o r r e c t  the  s t a t e ' s  i n s t i t u t i o n a l  system f o r  t h e  ca re  of  poor 

and handicapped persons, Before 1870 s t a t e  i n s t i t u t i o n s  had 

been es tabl i shed  f o r  t h e  care  of the  "curable  insane", t h e  

juveni le  del inquents ,  and cr iminals ,  i n  add i t ion  t o  schools 

fo r  bllnd and deaf youth, Obvious de fec t s ,  however, ex is ted  

i n  t h i s  ayatern. Because the re  was a complete l a c k  of  a  

c e n t r a l  coordinat ing agency t h a t  could e f f i c i e n t l y  r e p r e s e n t  

a l l  of t h e  s t a t e  i n s t i t u t i o n s  before t h e  l e g i s l a t u r e ,  each 

ind iv idua l  S n a t i t u t i o n  was forced t o  lobby f o r  des i red  l e g i s -  

l a t ion .  Often the  i n s t i t u t i o n  with t h e  bea t  and most vigor- 

ous r ep resen ta t ives  gained the  l a r g e s t  appropriat ion,  regard- 

less of i t s  needs. Purther,  t h e r e  was no adequate inspec t ion  

system f o r  t h e  s t a t e  i n s t i t u t i o n s ;  t r u s t e e s h i p s  t o  t h e  var ious  

boards were d i s t r i b u t e d  e n t i r e l y  on the  bas i s  of p o l i t i c a l  

considerations; and the re  was a complete l a c k  of supervis ion  

In  t h e  care of the  poor by the  l o c a l  j u r i s d i c t i o n s ,  Wisconsin 

s t i l l  needed i n s t i t u t i o n s  f o r  the c a r e  of dependent and neg- 

l e c t e d  chi ldren,  t h e  mental ly  def f c i e n t ,  and t h e  vincurabletf  

insane, The most press ing  problem, however, was t h a t  of the  

l o c a l  and county poorhouses. IIere, t h e  aged and infirm, t h e  

Insane and mental ly  d e f i c i e n t ,  t he  chi ldren ,  and the able-  

bodied poor were a l l  herded together  t o  be neglected by t h e  

l o c a l  o f f i c i a l s  of t h e  poor, 

A major change was made in 1871 i n  the adminis t ra t ion  of 



t h e  system governing t h e  d i s t r i b u t i o n  of a i d  t o  t h e  poor 

and dependent persons i n  Wisconsin with the establ ishment  of 

t h e  S t a t e  Board of Char i t i e s  and Reform. L e g i s l a t i o n  leading  

t o  the  formation of t h e  board had been proposed by a b i l l  
7 

introduced i n t o  the  l e g i s l a t u r e  of 1869, recommended by a 
2 

l e g i s l a t  i v e  i n v e s t i g a t i n g  committee In 1870, and supported 

by Governor Lucfua Pa i rch i ld  i n  h i s  annual messages of 1870 
3 

and 1871, Wisconsin followed the  examples of o ther  s t a t e s ,  

l e d  by Massachusetts in 1863, i n  e s t a b l i s h i n g  t h i s  c e n t r a l  
4 

board f o r  t h e  care of  the  poor and dependent persons. The 

act approving t h e  Wisconsin S t a t e  Board of Char i t i e s  and 

Reform provided f o r  a f i v e  member unpaid board t o  be appoin- 

t e d  by the  governor. L e g i s l a t i v e  i n t e n t  was c l e a r l y  s e t  

f o r t h  i n  the  F i r s t  sec t ion  of the  a c t  which s t a t e d  " . , . that  

t h e  administrat5on o f  publ ic  ~ h a r i t y  and cor rec t ion  may be 

conducted on p r i n c i p l e s  of economy, jus t i c e  and humanity, 

a n d  t h a t  the  r e l a t i o n s  e x i s t i n g  between t h e  s t a t e  and i t s  

dependents and cr iminal  c l a s ses  may become b e t t e r  understood, 
5 

t h e r e  i s  hereby created a s t a t e  board of c h a r i t i e s  and reform.tt 

'senate Journal ,  1869, 197; Milwaukee Sen t ine l ,  Feb. 11, 
1869. Introduced by William P i t t  Lynde of Milwaukee, whose 
wife was appointed t o  t h e  f i r s t  Board of  C h a r i t i e s  and Reform. 

2 ~ a  s emblg Journal,  1870. 774. 
n 

J ~ m u a l  Measage of Governor Lucius Fairchild. .  .l87O. 18; 
Annual Message of Governor Lucius Fairchllde..1871. 17. 

4 ~ e l a o ,  Poor Rel ie f  i n  Maesachusetta, 142. 

5 ~ e n e r a l  Laws of Wisconsin, 1871. Chap. 136. 
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Powers of inves t iga t ion  and supervis ion  were given t o  t h e  

board over a l l  the  c h a r i t a b l e  and penal i n s t i t u t i o n s  of t h e  

state, including the  poorhouses, j a i l s ,  and c i t y  pr i sons  of 

t h e  l o c a l  c o m u n i t i e s ,  bu t  unfor tunate ly ,  the  power t o  com- 

p e l  and t o  e f f e c t  changes 3x1 t h e  c are of t h e  poor and i n s t i -  

tu t iona l i zed  persons was withheld, 

When it appeared imminent i n  1870 t h a t  a Board of C h a r i t i e s  

would be created,  Governor Fai rchi ld  imraediately was Inundated 

with advice and xecomendations as t o  t h e  personnel of the  

proposed board, h e  temperance advocate wrote and complained 

t h a t  t h e  temperance groups had been genera l ly  overlooked when 

p o l i t i c a l  patronage was d i s t r i b u t e d  . This correspondent sug- 

gested t h a t  i f  he were Fa i rch i ld ,  "I would put no p o l i t i c i a n  

on the  l i s t  - nor would I put two of the  same church on, 

But make up the Board of good men who can and w i l l  manage 

our c h a r i t i e s  on t h e i r  t r u e  merits instead of personal  de- 
6 

nominat iona l  o r  p o l i  t i c a l  merf ts. f1 Boards of t r u s  t e e s  of 

the  var ious s t a t e  i n s t i t u t i o ~ s  were a l s o  concerned l e s t  the  

t h e i r  own p a r t i c u l a r  i n s t i t u t i o n  be overlooked. 

Members of t h e  board of managers of t h e  Rlsconsin I n d u s t r i a l  

School f o r  Boys complained t h a t  the b i l l  appeared ",..to be 

go t t en  up with some h a s t e  and no t  upon consu.ltation with 

those connected wfth the  management of t h e  var ious i n s t i t u t i o n s  
7 

of the  s t a t e  whose experience should f f t  them t o  g ive  counsel." 

68, C. T i l t o n  t o  Governor Lucius Fa i rch i ld ,  March 14, 
1870, Fa i rchi ld  Papers. 

fa st it ion t o  Governor Lucius Fa i r  ch i ld ,  %aukesha, 
%arch 2, 1871, ( p e t f t l o n  r e a l l y  in  form of a l e t t e r ) ,  Fair-  
ch i ld  Papers * 
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To remedy t h i s  s i t u a t i o n ,  they suggested the  appointment of 

Andrew E, Elmore t o  the  new Board o f  Char i t ies .  Personal  

considerat ions a l s o  played some p a r t  i n  the reques ts  concer- 

n ing  t h e  appointments t o  t h e  Board. F. J. Bla i r ,  an uncle  

of Fa i rch i ld ' s ,  wrote: "As t o  the  Board of Trustees  of  the 

Wisconsin S t a t e  Hospi ta l  f o r  the Insane, i f  by pu t t ing  M r .  A t -  

wood or  M r .  Gi les  on t h e  Board of Publ ic  Char i t i e s  you can 

leave me on t h e  o the r  Board f would n o t  ob jec t  t o  i t  as 

while.4. (a  daughter of B la i r ' s )  l i v e s  in Madison I sha l l  

n a t u r a l l y  be t h e r e  o f t en  and would n o t  objec t  t o  g e t  out 

there.. , ,But i f  t h a t  cannot be done and t r e a t  your Dane 
8 

County f r i e n d s  so they will be s a t i s f i e d  do no t  do itu, 

With the  exception of Mrs. Mary E. Lynde of Milwaukee, 

who had been a c t i v e  i n  c h a r i t y  work in t h a t  c i t y ,  Governor 

Fai rchi ld  appointed members t o  t h e  Board of Chari t fea from 

among t h e  t r u s  t e e s  of the  Wisconsin s t a t e  i n s  t i t u t i o n s .  

H i r a m  H,  Giles had been a  p res iden t  'of the board of t r u s t e e s  

f o r  t h e  Wisconsin I iosp i t a l  f o r  the Insane; Andrew E 4  Elmore 

of Green Bay had been a member and o f f i c e r  of the  board of 

managers of  t h e  Wisconsin I n d u s t r i a l  School f o r  Boys; William 

C. Allen of Racine had been a t r u s t e e  of t h e  I n s t i t u t e  f o r  

the  Education of' the Deaf and Dumb; and Willard M e r r i l l  of 

J a n e s v i l l e  had been a t r u s t e e  of the  I n s t i t u t i o n  f o r  the  

Education of t h e  Blind, Applicants f o r  the  p o s i t i o n  of 

Sec re ta ry  of t h e  Board of  Charities had been informed by Gov- 

8 ~ .  J. B l a i r  t o  Governor Lucius Fai rchi ld ,  March 24, 1871, 
Fa i r  ch ild Papers . 



ernor  Fa i rchi ld  t h a t  he had been t o l d  by I t b b  .some of t h e  

Board t h a t  they d e s i r e  M r .  S. D, Hastinga t o  take t h e  place 
9 

deeminghim e s p e c i a l l y  P i t t e d  f o r  it," Samuel Dexter 

Kastings,  who subsequently was appointed as  the  f i r s t  secre-  

t a r y  of t h e  Board of Char i t ies ,  had long been a c t i v e  i n  

Wisconsin p o l i t i c a l  c i r c l e s ,  He was an e a r l y  member of t h e  

Republican party,  a l eader  of' t h e  a b o l i t i o n i s t  movement i n  

Wisconsin, an o f f i c e r  of t h e  temperance organiza t ions  of the  

s t a t e ,  a member of  the  l e g i s l a t u r e ,  and S t a t e  Treasurer  

f o r  e igh t  years.  Along with Giles,  who a l s o  was a l eader  

among t h e  temperance organizat ions,  Hastings helped t o  give 

the  r e p o r t s  of the  new board a s t rong temperance emphasis. 

The path of the  Wisconsin S t a t e  Board of C h a r i t i e s  and 

Reform was far from smooth, one of t h e  major obs tac les  being 

p o l i t i c a l  considerat ions,  which from the o u t s e t  played an 

important r o l e  i n  t h e  determination of i t s  membership. 

Republicans, of course, were given t h e  major i ty  of s e a t s  on 

t h e  new board, thus sub jec t ing  it  t o  t h e  c r i t i c i s m  of t h e i r  
10 

p o l i t i c a l  opponents, When a b i l l  providing f o r  a uniform 

system of accounting i n  the s t a t e  i n s t i t u t i o n s  came before  

t h e  l e g i s l a t u r e  in 1872, menbers of the Assembly took the  
11 

opportuni ty t o  a t t a c k  t h e  funct ions 02 t he  board. The 

Board of Char i t fes  was a s s a i l e d  because the  assemblymen 

 overno nor Lucius Fa i rch i ld  t o  W, C. Whitford, Apr i l  3, 
1871, Letterbook, 1870-71, Fa i rchi ld  Papers. 

1 0 ~ i l e a ,  Allen and M e r r i l l  were Republicans ; Elmore and 
Mrs. Lynde were Democrats, while t h e  s e c r e t a r y  of t h e  board, 
S. D. Hastings was a prominent Republican. 

" ~ e n e r a l  Laws of Wisconsin, 1872. Chap. 66. 
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thought i t  was making exposures de t r imenta l  t o  t h e  r e p u t a t i o n  

of the  s t a t e ,  was incurr fng  needless  expenses, and was aeek- 

ing  con t ro l  over t h e  s t a t e  i n s t i t u t i o n s .  Assemblyman W. E. 

Rowe, a Democrat from Iowa County, claimed t h a t  t h e r e  was no 

necess i ty  f o r  a committee of the  Board of Char i t i e s  "going 
1 n 
.LG 

around smell ing cesspools and hunt ing bedbugs. tt 

I n  t h e  f a l l  of 1873 f o r  the  f irst  time s ince  before  t h e  

C i v i l  War, p o l i t i c a l  groups opposed t o  t h e  Republican pa r ty  

gained con t ro l  of the  s t a t e  government of Wisconsin, paving 

the  way f o r  a f u l l - s c a l e  a t t a c k  a g a i n s t  the  Board of  Chari- 

t i e s .  Although t h e  "Refomners" had f a i l e d  t o  capture  c o n t r o l  

of the  Senate by one vote, they d i d  enjoy a s u b s t a n t i a l  maj- 

o r i t y  i n  t h e  Assenbly and e lec ted  a Democrat aa governor, 
13 

i n  the  person of W i l l i a m  R. Taylor. Despite Governor 

Taylor 's  approval of the  Board of Char i t i e s  i n  h ia  annual 
1 4  

message of 1874, a b i l l  was brought forward by t h e  tlReformu 

par ty  t o  abol i sh  the  Board. 

S p i r i t e d  debate took p lace  over t h i s  b i l l ,  Assemblyman 

G. A. Winans, a Democrat from Sturgeon Bay, arguing t h a t  the  

Board was a mere dup l i ca t ion  of t h e  boards of t r u s t e e s  of  

the  various i n a t i t u t i o n s  of t h e  s t a t e  and possessed no r e a l  

power t o  c o r r e c t  the  defects  i n  t h e  s t a t e ' s  care  of poor and 

l 2 ~ a d i s o n  S t a t e  Journal, March 14, 1872. 

;o t h e  Leg i s l a tu re  i n  JoZnt-a 
1 Public  Documents, It 



203 

dependent persons, Samuel DI Has t ings ,  i n  p a r t i c u l a r ,  was 

denounced by Winans a3 lobbying f o r  the continuance of t h e  

Board of Char i t i e s  mainly fo r  the  purpose of "keeping himself 

with a p lace  in Hadison where h e  might feed a t  the  publ ic  
15 

c r  i b v  , The Aaaembly, a c t i n g  on t h e  recommendation of t h e  

Assembly Committee on Char i tab le  and Penal I n s t i t u t i o n s ,  

e a s i l y  passed the b i l l ,  o s t ens ib ly  on t h e  grounds of "reform 

and economy". S e n a t o r i a l  approval of the  b i l l  was n o t  f o r t h -  

coming, s ince  i n  t h i s  branch of t h e  l e g i s l a t u r e  the  Republicans 

were s t i l l  I n  control.  Hence, it was r e f e r r e d  t o  t h e  Senate 

Committee on S t a t e  Af fa i r s .  Following t h e  recommendations 

of t h i s  committee, the Senate indef inf  t e l y  postponed the  
1 6  

measure abol i sh ing  the  Board of Char i t ies .  

Repulsed i n  t h e i r  a t tempt  t o  terminate  the  Board of 

Char i t ies ,  t h e  "Re f  omTi pa r ty  could s t i l l  make s u b s t a n t i a l  

changes i n  the  personnel of t h e  Board. Governor Taylor i n  

t h e  sp r ing  of 1874 wrote t o  George Paul, one of t h e  Railroad 

Commissioners of Wisconsin, t h a t  "Mrs, Lynde s a i d  t o  me.. , 

t h a t  ahe and Er. Lynde s p p a t h i z e d  with me and the  reform 

party,  ' t h i s  i s  our par ty, '  now I hear she is  non-partizan, 

I want you t o  s e e  her  and M r ,  Lynde and have h e r  a s s i s t  i n  

reorganizing t h e  board a t  i t s  f i r s t  meeting i n  harmony with 

t h e  reform par ty  i n  the  s e l e c t i o n  of i t s  o f f i c e r s .  I had a 

r i g h t  t o  expect t h i s  from what she  sa id ,  Elmore professed 

'%adison S t a t e  Journal,  Jan. 28, 1874; Madison, Dai ly 
Democrat, Jan. 29, 3874, 

16~tladiaon S t a t e  Journal,  Feb. 21, 26, 1874. 



sympathy & cooperation with the  Reform par ty  & e s p e c i a l l y  
17 

opposed Hastinga, t h i s  h e  don ' t  ( s i c )  want k n o m e n  Willard 

bferrill and W i l l i a m  C. Allen submitted t h e i r  r e s igna t ions  

along with t h a t  of Mrs. Lynde. W. W. Reed and E. Ee Chapin 

were appointed t o  t h e  places  of M e r r i l l  and Allen, but  

Mrs, Lynde was reappointed t o  t h e  Board, Samuel DO Hastings,  

f o r  whom same of the  membera of t h e  Reform par ty  could have 

l i t t l e  love because of h i s  s t rong  temperance sympathies, 
18 

was replaced by A. C e  Parkinson. As a r e s u l t ,  t h e  new 

Board was composed of a ma jo r i ty  o f  membera in sympathy with 

t h e  " ~ e f o r m ' ~  par ty ,  Republican con t ro l  o f  t h e  Board of 

Charities was regained, though, i n  1876 a f t e r  t h a t  p a r t y  had 

swept i n t o  o f f i c e  i n  t h e  f a l l  e l e c t i o n  of 1875. 

Relatively l i t t l e  o r i t i c i s m  was heard about the  Board 

of Char i t i e s  u n t i l  the e a r l y  e ighteen-e ight ies  when charges 

of extravagance and mismanagement were hurled a g a i n s t  it. 

Governor W i l l i a m  Ee Smith in his annual measage of 1881 

claimed t h a t  a l e g i s l a t i v e  i n v e s t i g a t i n g  committee of t h e  

Wisconsin S t a t e  Hospi ta l  f o r  t h e  Insane had found ".,.many 

th ings  t o  c r i t i c i z e  and saxe t o  condemn i n  t h e  methods and 

manner i n  which the  buainess ma t t e r s  of t h e  h o s p i t a l  have 
1 9  

been conducted ." The committee placed t h e  r e a p o n a i b i l i  t y  

1 7 ~ o v e ~ n o r  Willim R. Taylor t o  George H. Paul, March 11, 
1874. George W. Paul  Papers, Wisconsin S t a t e  H i s t o r i c a l  
Society,  Madigon, Wisconsin. 

19~our th  Annual Message of William E. Smith Governor of 
Wisconsin de l ivered  t o  the  Leg i s l a tu re  i n  Jo in t  Convention.. . 
Sari. 13, 1881, Wisconsin Public  Documents, 1880, 17-18. 



f o r  looseness in the adminis t ra t ion  of the  Hosp i t a l  f o r  the  

Insane on t h e  l a c k  of a c e n t r a l  f i n a n c i a l  agency f o r  a l l  t h e  
20 

i n s t i t u t i o n s  of the  s t a t e .  Thus, Governor Smith recommended 

the  establ ishment  of a new board which would r e p l a c e  the  ind i -  

v idual  governing boards of t rus tee8  of the  various ina t l t u t i o n s .  

Zn addi t ion ,  i t  w a s  charged on t h e  f loor  of the Assembly t h a t  

the  system of inspect ion  maintained by the  Board of C h a r i t i e s  
21 

l e f t  much t o  be desired.  Although t h e  Board was defended, 

a b i l l  was introduced t o  c r e a t e  a S t a t e  Board of  Supervision, 

which was intended t o  have e n t i r e  c o n t r o l  over t h e  f i n a n c i a l  

management of the  a f f a i r s  of the  s t a t e  i n s t i t u t i o n s  f o r  t h e  
22 

care  of dependent persons. Such an arrangement, i t  was 

hoped, would make poss ib le  a more economical management of 

the  s t a t e  i n s t i t u t i o n s ,  and the Board of Char i t i e s ,  thus 

re l ieved  of p a r t  of i t s  r e s p o n s i b i l i t i e s ,  would be a b l e  t o  

organize a more e f f e c t i v e  system of  inspect ion  f o r  the  s t a t e  

and l o c a l  i n s t i t u t i o n s .  

Both t h e  Senate and the Assembly passed by s u b s t a n t i a l  

m a j o r i t i e s  the  b i l l  c rea t ing  t h e  S t a t e  Board of Supervision 

of the  Wisconsin Chari table ,  Reformatory, and Penal I n s t i -  

tu t ion%.  Under the  provis ions of t h e  ac t ,  t h e  governor of 

the  s t a t e  was empowered t o  appoint  f i v e  persons t o  t h e  Board, 

with t h e  advice  and consent 02 the  Senate. Each member of  

Zobenate Journal,  1881. 456-60. The committee recomen- 
d& a j o i n t  f i n a n o i a l  board f o r  the  h o s p i t a l s  f o r  the  insane 
but  d i d  not  recomaend a c e n t r a l  board f o r  a l l  s t a t e  i n s t i t u -  
t ions .  

G A ~ a d  i s  on S t a t e  Journal,  Feb. 28, March 17, 1881. 

2%ladison S t a t e  Journal,  March 22, 29, 1881. 



t h e  Ebard was t o  r ece ive  f o r  h i s  se rv ices  a sum of two 

thousand d o l l a r s .  For the f i r a t  time, then, Wisconsin had a 

paid s t a t e  board t o  manage t h e  affairs of the  i n s t i t u t i o n s  

f o r  t h e  indigent  and handicapped This compensation, no 

doubt, was paid because the Board waa expected t o  meet under 

l a w  a t  l e a s t  once a  month in Madison. To i n s u r e  suf f i c i e n t  

knowledge of the  a f f a i r s  of t h e  s t a t e  i n s t i t u t i o n s ,  the  

Board w a s  authorized t o  inspec t  them through i t s  o m  v i s i t i n g  
23 

committees* 

Since nothing i n  the a c t  e s t a b l i s h i n g  t h e  Board of 

Supervision abolished t h e  Board of Char i t i e s ,  t h e  s t a t e  

possessed two boards with overlapping au thor i ty ,  although 

t h e  former cont ro l led  t h e  purse. Aroused by the cur ta i lment  

of i t s  power, the  Board of Char i t i e s  W e d i a t e l y  began a 

campaign t o  regafn  some of i t s  l o s t  au thor l ty .  In  1883 t h e  

Board of Char i t i e s  managed t o  procure l e g i s l a t i v e  approval 

of a law whloh granted it the  power t o  v i s i t  t h e  &a te  in-  
24 

s t i t u t i o n s  f o r  the  care  of dependent peraons. Bonf l i c t  

was i n e v i t a b l e  between t h e  two boards, each at tempting t o  

gain l e g i s l a t i v e  approval f o r  i t a  own schemes. Gradually 

the  ant ipa thy  between the  boards mounted i n  the  eighteen- 

e i g h t i e s ,  and f i n a l l y  i n  1891 the  s t r u g g l e  broke out i n t o  

the  open. 

P o l i t i c s  again played an important r o l e  i n  t h e  movement 

Chap. 

2 4 ~ a w s  of Wtsconsin, 1883. Vol. I, Chap. 268, Eleventh 
Annual Report of t h e  S t a t e  Board of Char i t i e s  and Reform of  
t h e  s t a t e - o f  Wisconsin. .l881. Fisconsin Publ ic  Documents, 
1881s ~ 3 . 0  
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t o  r e v i s e  the  s t a t e  adminis t ra t ion  of the  i n s t i t u t i o n s  f o r  

t h e  c a r e  of poor and dependent persons. I n  1889 a  Republican 

l e g i s l a t u r e  and adminis t ra t ion  had passed an educat ional  

measure ca l l ed  the  Bennett Law. A t  t h e  time of' i t s  passage 

l i t t l e  was s a i d  i n  oppoai t ion t o  i t ,  but i n  the  e l e c t i o n  of 

1890 the  Democrats used the  Bennett Law, along with an un- 

popular Republican f e d e r a l  tar i f f ,  t o  de fea t  t h e i r  p o l i t i c a l  
25 

opponents. Under t h e  provis ions of the Bennett Law a l l  

ch i ld ren  between the  ages of  seven and four teen  were required 

t o  a t t end  school a t  l e a s t  twelve weeks of every year. The 

c r u c i a l  p a r t  of t h e  a c t  i n  t h e  eyes of the  Democrats was t h e  

s e c t i o n  which read: "$0 school s h a l l  be regarded a s  a  school  

unless  t h e r e  s h a l l  be taught  thereln...reading, wr i t ing  and 
26 

a r i thmet ic  and United S t a t e s  h l s t o r y  i n  the  English language." 

S u f f i c i e n t  d i s s a t i s f a c t i o n  was aroused by the Democrats among 

t h e  fo re ign  elements of the  s t a t e  in t h e  campaign of 1890 
27 

t o  c a r r y  them i n t o  of f ice .  

Leaders of t h e  Democratic adminis t ra t ion  of Governor 

George W. Peck c a p i t a l i z e d  on the  c o n f l i c t  between t h e  Boards 

of Char i t i e s  and of Supervision t o  abo l i sh  both and t o  es tab-  

l i s h  a  S t a t e  Board of  Control under the  auspices of t h e  Demo- 

c r a t i o  party.  Ear ly  in  t h e  aess ion  of  1891 Senator M. C, 

Mead, A Democrat from Sheboygan County reintroduced a b i l l ,  

2%aney, Wisconsin, 253, 272; Thornson, P o l i t i c a l  H i s t o r y  
of Wisconsin, 231. 

2 6 ~ a r s  of Wisconsin, 1889. Chap. 519. 

27~homson, P o l i t i c a l  H i s t o r y  of  Wisconsin, 



which had been previously defeated i n  t h e  l e g i s l a t u r e  of 
28 29 

1889, t o  abol i sh  the Boards of Char i t i e s  and of Supervision. 

Senator Mead ca l led  the  Senate 's  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  

two Boards had been i n  disagreement over every measure which 

had been taken under cons idera t ion  by the  Committee on Chari- 

t a b l e  and Penal I n s t i t u t i o n s  i n  1889. Mead a l s o  claimed t h a t  

i n  1881 when ' t he  b i l l  had been passed c r e a t i n g  the Board of 

Supervision, it was understood t h a t  the  Board of Char i t i e s  

would be abolished in 1882 when t h e  newer Board had become 
30 

f a m i l i a r  with i t s  du t i e s .  With the b l e s s i n g  of t h e  adminis- 

tratTon, Senator Mead's b i l l  passed both t h e  Senate and 
31 

As ernbly. Edward C. Wall, Chairman of t h e  S t a t e  Democratic 

Central  Committee, contr ibuted h i s  support  t o  the  measure 

t o  a s su re  its passage. Later ,  however, when the  pos i t ions  

on the  new Board of Control were being d i s t r i b u t e d  as patron- 

age t o  t h e  Democrats of the s t a t e ,  Wall complained t o  

United S t a t e s  Senator W i l l i a m  F. Vi las  t h a t ,  "1 am s o r r y  

- t h a t  I took any p a r t  i n  abo l i sh ing  t h e  old s t a t e  Board of 

2%adison S t a t e  Journal, March 28, 1889; Milwaukee 
Sent ine l ,  Feb. 12, 1889. The S e n t i n e l  on t h i s  date ca r r i ed  
t h e  r e p o p t  of  an extended in terv iew with ex-Governor Rusk 
in which he defended the  Board of Char i t i e s  and Reform. 

 adiso is on S t a t e  Journal,  Jan. 22, 1891. 

3 0 ~ a d i s o n  S t a t e  Journal,  March 18, Apr i l  3, 1891; M i l -  
waukee Sent ine l ,  March 19, 1891, 

tion t o  Senator &ead t s  b i l l ,  Hra. W i l l i a m  P i t t  Lynde t e s t i -  
f i ed  before  the  J o i n t  Committee on Char i tab le  and Penal 
I n s t i t u t i o n  t h a t  the  Boards should not  be abolished. See M i l -  
waukee Sent ine l ,  Feb. 11, 1891. A minorf ty of t h e  above corn- 
m i t t e e  a l s o  objected t o  the  Xead B i l l ,  s e e  Senate Journal ,  
1891, 140-42. 



Char i t i e s  and Reforms and Supervision, Everythlng is  work- 

ing n i c e l y  when you g e t  away from the b las t ed  o f f i c e r  seek- 

tt 
32 

8P9 r 

Coming i n t o  o f f i c e  a f t e r  June 1, 1891, the  Board of Con- 

trol was given a l l t h e  powers and d u t i e s  previously exerciaed 

by the  two boards which i t  had replaced. S i x  members were 

t o  be appointed t o  t h e  Board by the governor, with the  ad-  

v i ce  and consent of t h e  Senate, and were t o  rece ive  two 

thousand d o l l a r s  per year as compensation, In r e t u r n  f o r  

t h i s  s a l a r y ,  the members of the  Board were expected t o  

devote t h e i r  e n t i r e  time t o  t h e  d u t i e s  connected w i t h  t h e  

management of t h e  s t a t e  i n s t i t u t i o n s  and with t h e  ca re  of' 
33 

t h e  poor and dependent persons In Wisconsin. Thus, 

through gradual  evolution, within twenty years the s t a t e  

had es tabl i shed  an agency which had e n t i r e  con t ro l  over the  

s t a t e ' s  i n s t i t u t i o n s .  A t  t h i s  f i n a l  s t e p  l o c a l  c o n t r o l  

of t h e  s t a t e  I n s t i t u t i o n s  had vanished, removing a hindrance 

t o  a cen t ra l i zed  and in teg ra ted  s t a t e  policy. 
- 

Democratic con t ro l  of the  s t a t e  government l a s t e d  but 

rour  years ,  and in 1895 t h e  Republicans regained t h e  dom- 
34 

inan t  pos i t ion  i n  t h e  p o l i t i c s  o f  Wisconsin. Quickly a 

bill was introduced and passed in t h e  l e g i s l a t u r e  of 1895 

3 2 ~ d v a ~ d  C. Wall t o  W i l l i a m  F. Vilas ,  July 9, 1891, 
Wall Le t t e r s ,  W i l l i a m  F. VSlas Papers, Wisconsin S t a t e  
H i s t o r i c a l  Society,  Madison, Wisconsin. 

33~ars  of Wisconsip, 1891. Chap. 221. 



which abolished t h e  s i x  man 

and provided f o r  a new f i v e  

Democratic Board of Control 
35 

member Board of Control. This 

move gave Governor W i l l i a m  H. Uphm t h e  opportuni ty t o  ap- 

poin t  a major i ty  of Republican members t o  t h e  Board of 
36 

Control. In  t h i s  form t h e  Board of Control remahed 

throughout the remainder of t h e  nineteenth-century because 

s t a l w a r t  Republicans preserved con t ro l  of Wisconsin u n t i l  

t h e  e l e c t i o n  o f  1900. 

More important than t h e  changes i n  t h e  admin i s t r a t ive  

agencies en t rus ted  w i t h  t h e  supervis ion of the  i n s t i t u t i o n s  

f o r  t h e  oare  of the  poor and dependent persona was the  
> 

almost constant  expansion of f a c i l i t i e s  f o r  t h e i r  ca re  dur- 

ing  t h e  nineteenth-century.  This i n s t i t u t i o n a l  growth was 

n o t  without i t s  problems f o r  o f t e n  s o c i a l  i n e r t i a ,  per iods 

of depression, and l e g i s l a t i v e  retrenchment caused c u r t a i l -  

ment i n  the  bu i ld ing  of new, b e t t e r ,  and more spec ia l i zed  

i n s t i t u t i o n s .  &%om the  time of t h e  completion of' t h e  W i s -  

consin S t a t e  Hosp i t a l  f o r  the  Insane near  Madison i n  1860, 

the re  was almost cons tant ly  a l a c k  of' adequate space f o r  the  

treatment of the  insane in Wisconsin u n t i l  t h e  l a s t  ha l f  of 

t h e  eighteen-eight ies .  A s  r a p i d l y  a s  a d d i t i o n a l  bui ld ings  

were constructed o r  improvements made, the  number of insane 

persons increased i n  t h e  a t a t e  due t o  t h e  widening of t h e  

35~ilwaukee Sent ine l .  Jan. 23. 1895: Madison State 

36&lilwaukee Sent ine l ,  hlarch 5, 1895; Madison S t a t e  
Journal,  Apr i l  13- Third Biennial  Report o f t h e  
S t a t e  Board of Control of Wisconsin Reformatory, Char i tab le  
and Penal I n s t i t u t i o n s  f o r  the  two f i s c a l  years  endinq 
Sept. 30, 1896. Wisconsin Publ ic  Documents, 1895-96. 
Vol. 11, 4. 



d e f i n i t i o n s  of i n s a n i t y  and t h e  growth of the s t a t e ' s  pop- 

u la t ion .  

To r e l i e v e  t h e  pressure  upon t h e  Wisconsin S t a t e  Hos- 

p i t a l  f o r  the  insane the  l e g i s l a t u r e  i n  1870 passed a 

meaaure, which provided f o r  a second h o s p i t a l  f o r  the  in-  
37 

sane of Wisconsin. After  the  usual  competition among t h e  

d i f f e r e n t  communities of the  s t a t e ,  Oshkoah was se lec ted  a s  

t h e  s i t e  f o r  t h e  Northern lNisconsin Hosp i t a l  f o r  t h e  Insane. 

Although some d i f f i c u l t y  was encountered i n  the s e l e c t i o n  of  
38 

the  bu i ld ing  commissioners and i n  the  l e t t i n g  of con t rac t s ,  

t h e  second h o s p i t a l  f o r  the insane was ready t o  a d m i t  p a t i e n t s  
39 

i n  1873. Within a year t h e  Board of Trustees  of the W i s -  

consin S t a t e  Bosp i t a l  f o r  the Insane claimed t h a t  the  re-  

l i e f  from overcrowding in the  h o s p i t a l s  f o r  the  insane had 

been only temporary. These o f f i c i a l s  noted t h a t  while t h e  

s t a t e  possessed f a c i l i t i e s  f o r  the  accommodation of n e a r l y  

s i x  hundred p a t i e n t s ,  more than double t h a t  amount of space 
40 

waa needed. Suba tan t i a l ly ,  the  same r e p o r t  was made by 

3 ' '~enera l  Laws of Wisconsin, 1870. Chap. 

3 8 ~ h i l e t u s  Sawyer t o  Governor Lucius Fa i rch i ld ,  Aug. 1, 
1870; W. B. Harahaw t o  Governor Lucius Fai rchi ld ,  Sept. 14, 
1870; I. E. Kennedy t o  Governor Lucius Fa i rch i ld  Sept. 15, 
1871; H. B. Harahaw t o  Governor Lucius Fa i rch i ld ,  Dec. 17, 
1870; E. M. Danforth t o  Governor Lucius Fa i rch i ld ,  Dec. 20, 
1871, a l l  i n  t h e  Fa i rch i ld  Papers g ive  the  d e t a i l a  and 
p o l i t i c a l  cons idera t ions  involved i n  these  i ssues .  Oshkosh 
was se lec ted  over Spar t a  and Fond du Lac as  the  s i t e  of the  
second h o s p i t a l  f o r  t h e  Insane, 

39F'irst Annual Report of t h e  Board of Truatees of the  
Northern Hosp i t a l  f o r  t h e  Insane f o r  the  f i s c a l  s e a r  e n d i n ,  
Sept. 30, 1873, Wisconsin Publ ic  Documents, 1879. 4. 
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t h e  o f f i c i a l s  of t h e  nor the rn  Hosp i t a l  f o r  the  Insane when 

they estimated t h a t  in  t h e  a r e a  of t h e  s t a t e  served by t h e i r  

i n s t i t u t i o n  t h e r e  were more than f i v e  hundred insane per- 

sons, while t h e  h o s p i t a l  could t r e a t  b u t  two hundred and 
41  

f i f t e e n  p a t i e n t s  a t  any one time. Wtherrnore ,  t h e s e  two 

h o s p i t a l s  had been constructed f o r  the  t reatment  of only the  

wcurableH insane  and the  more r e c e n t  cases of insani ty .  

After p a t i e n t s  had been judged Rfncurablen,  they could be 

returned t o  t h e  care  of the  county from which t h e  commit- - L. 

ment had been obtained, I n  t h e  count ies  t h e r e  were no pro- 

v is ions  f o r  the  separa te  care  of' t h e  " incurablen insane; 

thus,  unless  t h e  insane were persons of means or had rela- 

t i v e s  w i l l i n g  t o  care  f o r  them i n  t h e i r  own homes, they had 

t o  be confined i n  the  county poorhouse o r  some l o c a l  j a i l ,  

In  t h e i r  r e p o r t  of 1874 the  Board o f  Char i t i e s  s t a t e d  t h a t  

"...the condi t ions  of the  insane i n  our j a i l s  and poorhouses 

i s  i n  many cases  s o  deplorable ,  a n d  the  attempta of humane 

persona i n  endeavoring t o  improve it, have proven powerless 

aga ins t  ignorance, prejudice,  and p o l i t i c a l  combinations 

and inf luence,  t h a t  we f e e l  compelled t o  p r o t e s t  e a r n e s t l y  

aga ina t  t h e  system of placing insane paupers under the  

unsk i l l ed  and too o f t e n  unworthy persons, who through p o l i t i -  

ca l  power or  cor rupt  favori t ism,  are placed i n  charge of 
42 

county i n s t i t ~ t i o n s . ~  

4L~econd Annual Report of the  Board of Trus tees  of  t h e  
Northern Hosp i t a l  f o r  the Insane f o r  t h e  f i s c a l  year  endinq 
Sept,  30, 1874. Wisconsin Public Documents, 1874, 4, 

4 2 ~ u r t h  Annual Report of the  S t a t e  Board of Char i t i e s ,  
1874 84, -, 



Searching fo r  an answer t o  the increas ing  numbers of 

insane i n  the  s t a t e  and f o r  f a c i l i t i e s  f o r  the  t ' incurabletf  

insane, the  t r u s t e e s  of the  Northern Hosp i t a l  f o r  the  

Insane recommended i n  1875 the  cons t ruc t ion  of an a d d i t i o n a l  

bu i ld ing  a t  t h e i r  i n s t i t u t i o n  f o r  the s o l e  u s e  of the  
43 

"fncurablefl Lrisane. I n s t i t u t i o n a l  jealousy between t h e  

two s t a t e  i n s t i t u t i o n a  f o r  the inaane prevented any s e r i o u s  

considerat ion of the proposed p ro jec t ,  and t h e  Board of 

Char i t i e s  estimated t h a t  some f i v e  hundred t o  one thousand 

of t h e  "chronic" inaane of the s t a t e  s t i l l  remained i n  the  
44 

poorhouses and j a i l s ,  According t o  the  s t a t i s t i c s  of t h e  

period only t h r e e  percent  could be expected t o  recover from 

the  cases  of "chronictt i n s a n i t y  e x i s t i n g  i n  Wisconsin i n  
45 

1876. Thus, when condit ions i n  the  Hospi ta ls  f o r  t h e  

Insane became too crowded, these  cases  were returned t o  

t h e  count ies  from which they had been c o m i t t e d .  Conditions 

i n  the  county jaTls and poorhouses seemed to  have improved 

bu t  l i t t l e  i n  the  eighteen-sevent ies ,  f o r  i n  1876 t h e  

t reatment  of the  inaane remained 

4 3 ~ h i r d  Annual Report of t h e  Board of Trustees  of t h e  
Northern Hosp i t a l  f o r  the Insane f o r  t h e  f i s c a l  year  ending 
h - - - L  " C  - - -,.-.P 

44~roceed ings  of the  Ninth Annual National Conference of 
Char i t i e s  and Corrections held a t  Madison Wisconsin, Aug. 7-12, 
1882, A, H, Gilea "County Care of t h e  Insane Paupers," 99; 
F i f th  Annual Report of t h e  S t a t e  Board of Char i t i e s  and Reform 
of t h e  S t a t e  of Wisconsin, Wisconsin Publ ic  Documents, 1875. 
102, 

*'sixth Annual Report of the  S t a t e  Board of Char i t i e s ,  
and Reform of t h e  S t a t e  of Wisconsin, Wisconsin Publ ic  
Documents, 1876, 8. 



fl...pitiable i n  the  extreme, and i n  many cases  
b u t  l i t t l e  pemoved from t h e  barbarous and ig-  
norant  treatment from which such persons s u f -  
fe red  i n  former centur ies .  However humane the  
j a i l o r s  o r  overseers  of the  poorhouses may be 
personal ly,  they  never have the  means a t  hand 
t o  g ive  t h e l r  unreasonable charges the  a t t e n -  
t i o n  needed and the  s i n g l e  ob jec t  of' preventing 
them from doing harm or  causing annoyance t o  
o the r s  soon over sbadow a l l  the  o the r  good - 
ten t iona  t h a t  might formerly have exis ted .  n 4 p  

Reports of' the  Board of Char i t i e s  showed a constant  . 

increase  i n  the  number of persons confined f o r  i n s a n i t y  i n  

t h e  poorhouses and j a l l s  of the  s t a t e .  A t  the i n s t i g a t i o n  

of t h e  Board of Char i t i e s  t h e  l e g i s l a t u r e  of 1876 appointed 

a commission t o  inqu i re  i n t o  t h e  a d a p t i b i l i t y  of the  s t a t e  
47 

pr ison  f o r  use as  a h o s p i t a l  f o r  the "chronic" insane. 

The loca t ion  of the  pr i son  a t  t h i s  time was regarded too 

f a r  from markets and raw mate r i a l s .  It was thought t h a t  it 

might be b e t t e r  t o  burld a new pr i son  a t  a more convenient 

s i t e  if some use  could be made o f  t h e  old bui ld ings .  How- 

ever, such a p r o j e c t  was deemed impractfcable  by t h e  
48 

commission. 

I n s t i t u t i o n a l  jealousy between the  two e x i s t i n g  s t a t e  

hospf tz l s  f o r  the  insane and f a i l u r e  of the  l e g i s l a t u r e  t o  

4 6 ~ i x t h  Annual Report or" t h e  S t a t e  Board of Chari t ies . .  . . 
80 

47~aws of Wisconsin, 1876. J o i n t  Resolution No. 13, 
983; Senate Journal 1876, 465-66; Proceedings of t h e  Confer- 

48~roceeding  of the Conference of Char i t i e s  held i n  
connection with the  General Meeting of the  Arrlerfcan Soc ia l  
Science Association a t  Saratoga, Sept., 1877. xiv.  
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provide adequate f a c i l i t i e s  f o r  the care  of the ftchronic" 

insane posed a se r ious  problem f o r  the Board of Char i t i e s ,  

Three b i l l s  f o r  the  care  of the  mentally ill were presented 

t o  the  Wisconsin l e g i s l a t u r e  i n  1878. The f i r s t  b i l l  or ig-  

inated out  of the dec is ion  of t h e  Board of Char i t i e s  t o  

sepa ra te  t h e  "chronicv from t h e  "curable" p a t i e n t s  then i n  

the  s t a t e  h o s p i t a l s .  It was decided t o  t r e a t  the  ffchronicf l  

insane a t  t h e  Northern Hosp i t a l  f o r  the Insane and the  

ncurable"  insane a t  the  Wisconsin Hosp i t a l  f o r  the  Insane, 

This  b i l l  ca l l ed  f o r  the  cons t ruc t ion  of four  a d d i t i o n a l  

wings t o  the  Northern Hosp i t a l  near  Oshkosh, but it was 

k i l l e d  because of t h e  e f f o r t s  and jealousy of the Madison 

groups i n  t h e  l e g i s l a t u r e .  The second b i l l  would have 

allowed t h e  Board of Char i t i e s  t o  give permission t o  count ies  

t o  care  f o r  t h e i r  "chronicff insane when a county had s u i t a b l e  

f a c i l i t i e s .  The t h i r d  b i l l  was introduced a t  t h e  reques t  

of the  Common Council of the  c i t y  of Milwaukee. It ca l led  

f o r  the cons t ruc t ion  of a separa te  h o s p i t a l  f o r  t h e  care  of 
49 

t h e  mentally ill of Milwaukee County a t  a  c o s t  of ($250,000. 

None of t h e  o r i g i n a l  b i l l s  passed t h e  l e g i s l a t u r e  of 

1878. Ins tead ,  a s u b s t i t u t e  measure was approved which 

adopted p a r t s  of the  Nilwaukee proposal  and t h e  county plan 

of t h e  Board of Char i t i e s .  It gave any county permission 

t o  e r e c t  a  h o s p i t a l  f o r  the ca re  of t h e  mentally ill when 

t h e  number of insane i n  the  county exceeded the  countyf s - 

49~ilwaulree Sen t ine l ,  Jan. 19, 1878. 
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quota in the  s t a t e  h o s p i t a l s  f o r  the  insane, This h o s p i t a l  

w a s  required t o  be of such s i z e  t h a t  i t  could accommodate 

n o t  l e s s  than t h i r t y  nor more than f i f t y  per cent  of the  

t o t a l  number of inaane persons wi th in  the  county. One h a l f  

of t h e  cons t ruc t ion  cos t s  of t h e  h o s p i t a l  would be paid by 

the  s t a t e ,  and i n  addi t ion two d o l l a r s  and seventy f i v e  cents  

per week were t o  be contr ibuted by t h e  s t a t e  f o r  each p a t i e n t  

committed t o  the  county h o s p i t a l .  A l l  plans, however, had 

t o  be approved by t h e  Board of Char i t i e s  before  the  s t a t e  
50 

funds could be used , 

Milwaukee County took immediate advantage of t h i s  a c t ,  

and by 1880 i t s  h o s p i t a l  was ready f o r  occupation by p a t i e n t s  

who had been previously t r ea ted  a t  the  Northern Hosp i t a l  f o r  
51 - 

t he  Insane. The Board of Char i t i e s  r u l i n g  i n  the  same year 

t h a t  t h e  a c t  of 1878 appl ied only t o  Milwaukee County, 
- 52 

blocked any f u r t h e r  use of the  law by other  counties.  

This law did no t  f u l f i l l  the  needs o f  Vilisconsin a s  

understood by the  Board of Char i t i e s ,  P la in ly ,  many of the  

more sca rce ly  populated count ies  of t h e  s t a t e  could n o t  

a f ford  t o  e r e c t  and maintain a  sepa ra te  i n s t i t u t i o n  f o r  t h e  

* l ~ i r s  t Annual Report of t h e  Board of Trus tees  of t h e  
Milwaukee County Insane Asylum f o r  the  year ending Sept. 30, 
1880. - Wisconsin Publ ic  Documents, 1880. 5. 

520degard and Keith, A His to ry  of the S t a t e  Board of 
Control, 162, 
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care  of t h e i r  inaane a p a r t  from thefir poorhouses and j a i l s .  

Considerable success attended the  e f f o r t s  of t h e  Board of 

Char i t i e s  t o  improve the condi t ions i n  the  county poorhouses, 

and the  members of the  Board of Char i t i e s  could s e e  l i t t l e  

reason why the  t lchronicv insane could n o t  be  cared f o r  a t  

those i n s t i t u t i o n s  if they were adequately supervis  ed . This 

reasoning was p a r t i c u l a r l y  apropos i n  view of t h e  f a i l u r e  

of the  l e g i s l a t u r e  t o  provide f o r  adequate f a c i l i t i e s  f o r  

the  ca re  of t h e  t tchronicn insane. 

Convinced of the  p r a c t i c a l i t y  of t h e i r  defeated proposal  

of 1878, which would have allowed countfes t o  c a r e  f o r  t h e i r  

own tfchronfcv insane under t h e i r  supervision, t h e  Board of 

Char i t i e s  once again  introduced t h e i r  b i l l  i n  1880, The 

53111 passed the  l e g i s l a t u r e  but  f a i l e d  t o  become law because 

of a parliamentary e r r o r ,  The next  year t h e  b i l l  success- 

f 'u l ly  achieved l e g a l  s t a t u s ,  and under i t s  provis ion  t h e  

fJWisconsin Plantf f o r  t h e  care  of the  menta l ly  ill was eatab- 

l i shed ,  When, in t h e  judgnent of the  Board of Char i t i e s ,  

any county provided adequate f a c i l i t i e s  f o r  the  care  of i t s  

mental ly  ill, t h e  Eoard could c e r t i f y  t o  t h e  S t a t e  Treasurer  

t h a t  t h e  county was e n t i t l e d  t o  a c r e d i t  of t h r e e  d o l l a r s  per 

p a t i e n t  per week, Thus, t h e  Board of Char i t i e s  was given 

the  power t o  supervise  and make r u l e s  f o r  the  c a r e  of county 

insane. One h a l f  of t h i s  c r e d i t ,  however, was t o  be charged 

t o  the  county from wbich the  p a t i e n t  had been committed. 

ThLs provis ion reduced t h e  s t a t e r  s cont r ibut ion  f o r  the  oar6 

of the insane, and i n  add i t ion  no mention was made of any 

s t a t e  appropr ia t ion  t o  share  i n  t h e  cons t ruc t ion  c o s t s  of 



53 
t h e  buildings . 

Although attempts continued i n  the  e a r l y  eighteen- 

e i g h t i e s  t o  procure a d d i t i o n a l  s t a t e  f a c i l i t i e s  f o r  the 

ca re  of t h e  mentally 911, a l l  such e f f o r t s  were opposed by 

t h e  Board of Char i t i e s  and the  Board of Supervision because 

they were c o m i t t e d  t o  t h e  pol icy  which would al low t h e  coun- 
54 

t i e s  t o  care  l o r  t h e i r  own "chronicv insane. Albert  0. 

Wight ,  s e c r e t a r y  of the  Board of  Char i t ies ,  summarized the  

poin t  of view of the  Boards i n  1881 i n  an address  before the 

Wisconsin Conference of C h a r i  t l e s  and Correct ions,  Wright 

claimed t h a t  i t  was "...necessary to  r i d  ourselves of the  

delusion t h a t  some ext raordinary  medical t r e a b e n t  is  needed 

f o r  t h e  chronic  Insane, Whatever may be the  case with t h e  

r ecen t  casea of i n s a n i t y  t h e  chronic  insane who a r e  re turned  

from our h o s p i t a l s  t o  t h e  poorhouses a r e  cases  i n  which t h e  

best medical c a r e  has a l ready f a i l e d  and i n  which t h e r e  i s  

nothing l e f t  except t o  t r u s t  time and common sense treatment 
55 

t o  a l l e v i a t e  t h e i r  t roub le  and perhapa cure a few cases.tt 

HI H, Giles i n  h i s  r e p o r t  t o  the Nat ional  Conferences 

of Char i t i e s  and Corrections held a t  Madis on a l s o  defended 

the  Wisconsin Plan of treatment and c a r e  of t h e  mental ly  ill. 

= ~ a r a  of ifiisconsin. 1881, Chap. 233. 

54~dadison S t a t e  Journal, March 9, 28, 1882, Maroh 20, 
28, 1883; ldilwaukee Sent ine l ,  Apr i l  3, 1883. 

55proceedings of t h e  Wisconsin Conference of Char i t i e s  
and Corrections,  F i r s t  Annual Session. Idadison Feb. 10-11, 
881. 21. Typescript  copy of t h e  proceedings i n  the  Document 

Divlaion of t h e  l!isconsin S t a t e  H i s t o r i c a l  SocSety, Madison, 
Wisconsin. 
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H i s  p r i n c i p a l  objec t ion  t o  t h e  expansion of s t a t e  f a c i l i -  

t i e s  f o r  the  care  of the  insane was t h e  g r e a t  c o s t  t o  the  

s t a t e .  I n  addi t ion,  he accused t h e  Associat ion of Medical 

Superintendents of backing the  cons t ruc t ion  of l a r g e  s t a t e  

h o s p i t a l s  f o r  the  purpose of ob ta in ing  wel l -sa lar ied  posi-  

t i o n s  f o r  i t s  members, Under the Wisconsin Plan of combined 

a ta te  and county i n s t i t u t f  ons the  ff incurablel '  insane could 

be given more ind iv idua l  a t t e n t i o n ,  and the  smaller  i n s t i t u -  

t i o n s  could provide f o r  g r e a t  occupat ional  oppor tun i t i e s  
56 

f o r  p a t i e n t s  than could t h e  l a r g e r  s t a t e  i n s t i t u t i o n s ,  

Wisconsin's plan f o r  t h e  t reatment  of the  insane was 

severe ly  c r i t i c i z e d  by advocates of the  New York plan f o r  

t o t a l  c a r e  of t h e  insane by s t a t e  i n s t i t u t i o n a l  methods. 

Oscar Craig, a member of the  New York Board of Char i t ies ,  

i n  a speech whieh a l s o  s e t  f o r t h  the views of t h e  Associa- 

t i  on of  Xedical Superintendents,  reviewed i n  g r e a t  d e t a i l  

the d i f f i c u l t i e s  encountered when t h e  insane  were t r e a t e d  

i n  small  county i n s t i t u t i o n s ,  Craig s t r e s s e d  t h a t  county 

care  of the insane would prove u n s a t i s f a c t o r y  because of  in- 

adequate medf c a l  supervis ion,  i n s u f f i c i e n t  phys ica l  p lan t s ,  

and imperfect c l a s s i f i c a t i o n  because of the  small nmber  of 

p a t i e n t s *  A s  a r e s u l t ,  occupations i n  t h e  county h o s p i t a l s  

would be u t i l i z e d  f o r  the  economic support  of the  i n s t i t u t i o n s ,  

ins tead  of the rapeu t i c  reasons; county i n s t i t u t i o n s  would n o t  

t r e a t  t h e i r  p a t i e n t s  as s i c k  persons but  a s  "chronic" insane; 

ind iv idua l  ca re  would be imprac t ica l  i n  the county h o s p i t a l s ;  

5 6 ~ i n t h  Annual Nat ional  Conference of Char i t i e s  and 
Corrections,  Giles ,  "County Care of the  Insane Paupers,"' 
98-99 
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t h e  i n a b i l i t y  t o  t r a n s f e r  p a t i e n t s  back and f o r t h  as t h e  

demand arose  f o r  d i f f e r e n t i a t e d  care and the l a r g e  number 

of county i n s t i t u t i o n s  r a i sed  g r e a t e r  problems of adminia- 

t r a t i o n ;  and f i n a l l y ,  t h e  county system could be more r e a d i l y  

influenced by p o l i t i c a l  considerat ions,  with the a d d i t i o n a l  

d i f f i c u l t y  of  i n s t a l l i n g  the  c i v i l  s e r v i c e  requirements f o r  
57 

t he  o f f i c i a l s  of the  smal l  i n s t i t u t i o n s .  

Despite opposi t ion from members of the l e g i s l a t u r e  from 

the  nor thern  count ies  of the s t a t e ,  t h e  county system f o r  t h e  

c a r e  of the insane gradual ly  took hold i n  Wisconsin. By 

1885 twelve count ies  i n  Wisconsin had adopted and constructed 

County Hospi ta ls  f o r  t h e  insane, c a r i n g  f o r  a t o t a l  number of 

732 pa t i en t s .  I n  a l l ,  t h e  var ious h o s p i t a l s  f o r  t h e  insane 

i n  Wisconsin t ~ e a t e d  a t o t a l  of 2,177 persons i n  1885, Fac i l -  

i t i e s  f o r  the  insane f i n a l l y  reached a point  where a member 

of the  Wisconsin Board of Char i t i e s  and Reform could r e p o r t  

t o  the  Nat ional  Conferences of Char i t i e s  and Corrections 

t h a t  he did no t  know of an insane  person i n  the  s t a t e  needing 
58 

pub l i c  care  who d i d  n o t  rece ive  it. 

Support f o r  these inmates committed fo r  i n s a n i t y  t o  t h e  

var ious i n s t i t u t i o n s  of t h e  insane came from s t a t e  revenues, 

from t h e  county, and i n  some cases from the  e s t a t e  and pro- 

57~eu tach ,  Nenta l lp  111 i n  Ame~ica, 269-70; This view 
i s  a l s o  taken i n  J. Id, Dodson, The County Insane Asylum i n  
Wisconsin, (18912, n.p,  ) Pamphlet Col lec t ion  i n  the  Wisoonsin 
His t o p i c a l  Socie ty  Library,  

5 8 ~ ~ o c e e d i n g a  of the  Nat ional  Conference of Char i t i e s  
and Corrections a t  the  Twelfth Annual Session held i n  
Washington, D. C., June 4-10, 1885. H, H, Giles W i s c o n ~ i n , ~  
92. 
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p e r t y  of  the  p r i v a t e  Individual. If a person had no r e s i -  

dence es tabl i shed  in any county of the s t a t e  and was com- 

mit ted t o  a  h o s p i t a l  f o r  the insane, then the  s t a t e  was 

respons ib le  f o r  t h e  e n t i r e  support  of t h a t  needy person, 

Insane who were r e s i d e n t s  of a  county and were committed 

t o  one of t h e  S t a t e  Hospi ta ls  f o r  the  Insane were a l s o  sup- 

ported by the s t a t e ,  bu t  a s p e c i a l  tax was levied on the  

county f o r  i t s  own Insane a t  the  r a t e  of a  d o l l a r  and a  h a l f  

per week, plus an a d d i t i o n a l  charge f o r  t h e  c lo th ing  of t h e  

p a t i e n t ,  Insane i n  the  county h o s p i t a l s  were supported by 

t h e  county governments with the  a i d  of an appropr ia t ion  of 

a  d o l l a r  and a ha l f  per week f o r  each p a t i e n t  from the  s t a t e  

t reasury ,  I f  the p a t i e n t  were a r e s i d e n t  i n  a  county o ther  

than t h a t  county i n  which the  h o s p i t a l  ma loca ted ,  t h e  

committing county paid the  h o a p i t a l  a u t h o r i t i e s  a d o l l a r  and 

a  h a l f  per  week plus  a  charge f o r  c lo th ing ,  a d  the cowrty 

h o s p i t a l  would a l s o  rece ive  the  same sum per  week from the  

s t a t e  f o r  each p a t i e n t  t r e a t e d .  I n  addi t ion ,  those count ies  

with h o s p i t a l s  f o r  the  insane were exempt from the s p e c i a l  
59 

tax Levied f o r  the  support  of t h e  insane wi th in  t h e i r  county. 

These p ~ o v i s i o n s  appl ied only t o  those persons who were publ ic  

charges, I f  the ind iv idua l  committed t o  a  county or s t a t e  

h o s p i t a l  were capable of h i s  own support ,  then h i s  property 
* 

o r  e s t a t e  could be a t tached.  Requirements fo rc ing  persons 

5 9 ~ e n e r a l  Lars of' Wisconsin, 1871. Chap. 102; Laws of' 
Wisconsin, 1881, Chap. 233.; A summary of the  laws- 
support  of the  insane i s  found i n  the Proceedings on the  
Nat ional  Conference of Char i t i e s  an$ Corr_eptions a t  the Six- 
t e e n t  b f i S e s s i o n h e l d n ~ ~ c o ,  Ca l i fo rn ia ,  
Sept. 11-18, 1889, 175, 
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t o  pay f o r  t h e i r  own support  i n  the h o s p i t a l s  f o r  t h e  insane 

were l imi ted  i n  1887 t o  a maximum of t h r e e  d o l l a r s  a week. 

A t  t h e  same time, i t  was provided t h a t  i f  the  insane person 's  

e s t a t e  a l s o  supported a wife, ch i ld ,  or  parents ,  the  c o m l t -  

t i n g  judge had the d i s c r e t i o n  t o  cancel t h e  charge a g a i n s t  
60 

t he  inaane p a t i e n t *  a property.  

Wisconsint a so lu t ion ,  then, f o r  the increas ing  numbers * 

of insane, due t o  the growth of population and the  wider 

d e f i n i t i o n s  of insan i ty ,  involved a system of' mixed county 

and s t a t e  care.  The county was made respons ib le  f o r  t h e  

care  of the "chronicH o r  "incurable" insane, while t h e  s t a t e  

was made accountable f o r  the ca re  of t h e  "recent  and acu teu  

cases of  insani ty.  Experience i n  the  twentieth-century 

seems t o  have questioned the  wisdom of t h e  establ ishment  of 

the  Riscons in  sys t e a  because t h e  county h o s p i t a l s  f o r  the 

insane have proved t o  be inadequate. Many counties  l a c k  ade- 

quate resources f o r  the  support  of t h e i r  i n s t i t u t i o n s ,  and 

inev i t ab ly  the county h o s p i t a l  f o r  the  insane has been run 

w i t h  reduced and o f t e n  poorly t ra ined  persormel. On t h e  

o ther  hand, the  Kew York system of  t o t a l  s t a t e  c a r e  of t h e  

insane has fared  much b e t t e r  and has proved t o  be the  more 

success fu l  of' t h e  two systems. For b e t t e r  o r  f o r  worse, 

however, Wisconsin has s tuck  with i t s  choice, made necessary 

by i n s t i t u t i o n a l  suspicion and l e g i s l a t i v e  r e s i s t a n c e  t o  

appropr ia t ions  f o r  a d d i t i o n a l  f a c i l i t i e s  f o r  the e x i s t i n g  

60~aws of Wisconsin, 1887. Chap. 369. 
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s t a t e  h o s p i t a l s  for the insane. 

PjIany o the r  problems were s t i l l  unanswered r e l a t i n g  t o  

the  c a r e  of poor and dependent persons i n  1871. Care of 

dependent ch i ldren  was as  inadequate as t h a t  f o r  the care  

of the insane  in the  same period. Wisconsin by 1871 had 

es tab l i shed  an I n d u s t r i a l  School, b u t  t h i s  i n s t i t u t i o n  was 

intended only f o r  the ca re  of del inquent  chi ldren.  Within 

a few years  a f t e r  i t s  opening i n  1860, t h e  Ward of Managers 

of the  Wisconsin Reform School noted t h a t  many of t h e  c h i l -  

dren aent  t o  the  school had committed no offense except t h a t  

02 being an orphan. Outside o f  t h e  S o l d i e r l s  Orphan's Home 

i n  Madison, the  only o ther  f a c i l i t i e s  a v a i l a b l e  f o r  the  

care  of poor and dependent ch i ldren  were the  p r i v a t e  orphan 

asylums and t h e  poorhouses of the count ies .  Even the  Indua- 

t r i a l  School a f t e r  1870 was l imi ted  t o  the  c a r e  of boys be- 
61 

tween the  ages of t en  t o  s i x t e e n  years.  The problem 

which faced the Board of Char i t i e s  and o the r  i n t e r e s t e d  

indiv iduals  was t o  f ind or urge by l e g i s l a t i v e  provis ions 

adequate f a c i l i t i e s  f o r  t h e  care  of t h e  poor and dependent 

ch i ld ren  of the  s t a t e .  The poorhouses were c e r t a i n l y  no 

place f o r  the  r a i s i n g  o f  ch i ldren  where they came i n t o  con- 

t a c t  with t h e  insane, the aged and inflrrn, and the  ftpaupersu 

of the  s t a t e .  

A t  t h e  annual meeting of the S t a t e  Board of Char i t i e s  

i n  1872 Judge James A. Nallory of Milwaukee presented a  

"%enera1 Laws of Wis cons in,  1870. Chap. 
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paper i n  which he w a s  p a r t i c u l a r l y  concerned with t h e  problem 

of delfnquency among young g i r l s  a n d  claimed t h a t  t h e r e  were 

no f a c i l i t i e s  a v a i l a b l e  f o r  t h e i r  reformation, Children 

appeared i n  h i s  court  f o r  sentence f o r  a v a r i e t y  of reasons, 

but  the  most numerous were those ch i ld ren  classed a s  n rag  

pickers"  of d e s t i t u t e  f ami l i e s ,  Motherless ch i ld ren  a l s o  

appeared before him from the  homes of n respec tab le  mechanicsn 

whose work required them t o  be absent  from home from e a r l y  

rnornlng t o  evening, Judge Mallory c a l l e d  moat i n s i s t e n t l y  

f o r  an I n d u s t r i a l  School f o r  G i r l s  i n  the s t a t e  and expressed 

no doubt t h a t  tto..such a school  f o r  girls i n  t h i s  s t a t e  half 

of the capaci ty  of the  present  school f o r  boys would be 

f i l l e d  wi th in  l e s s  time than r i v e  years  from the  d a t e s  of 

i t s  completion by g i r l a  of...every c i t y  and v i l l a g e  of the  
62 

s t a t e , "  

To remedy t h i s  l a c k  of s t a t e  i n s t i t u t i o n a l  f a c i l f t i e a  

f o r  t h e  ca re  of  poor and dependent ch i ldren ,  the  l e g i s l a t u r e  

i n  1875 passed an a c t  w h i c h  allowed p r i v a t e  c i t i z e n s  of  the  

s t a t e  t o  organize i n d u s t r i a l  schools. Under the  provis ions 

o f  the a c t  any judge having competent a u t h o r i t y  might commit 

any male chi ld  under the  age of twelve and any female chi ld  

under t h e  age of s i x t e e n  t o  these  i n s t i t u t i o n s .  The reasons 

f o r  commitment placed considerable  emphasis upon poverty 

and delinquency, and the chi ld  might be s e n t  t o  the  indus- 

62~econd Annual Report of the S t a t e  Board of Char i t i e s  
and Reform of t h e  S t a t e  of Wisconsin, 1872. Wisconsin 
h b l i c  Documents, 1872. 283-85. 



t r i a l  school  when found 

"., .begging or  r e c e i v i n g  alms, whether a c t u a l l y  
o r  under pre tense  of s e l l i n g  upon any pub l i c  
s t r e e t , , , o r  t h a t  i s  found wandering and n o t  
having any home, o r  s e t t l e d  place of abode, 
proper guardianship, o r  means of subs is tence;  
or  i s  f o m d  d e s t i t u t e  e i t h e r  by being an orphan 
o r  having a parent  or  parents  who is  undergoing 
imprisonment o r  otherwise,  o r  t h a t  f requents  t h e  
company of reputed thieves,  or  of lewd, wanton 
or  lascivious persons i n  speech o r  behavior... 
o r  t h a t  i s  found wandering i n  t h e  s t r e e t ,  a l l e y s ,  
o r  publ ic  houses and belonging t o  t h a t  c l a s s  of 
ch i ldren  ca l l ed  r a g  pickers ,  o r  t h a t  i s  an in-  
mate of any house of ill fame o r  poorhouse, whether 
i n  the company of i t s  parents  o r  otherwise,  ~ 6 3  

Within two months the Nilwaukee I n d u s t r i a l  School f o r  

G i r l s  was es tabl i shed ,  f i l l i n g  a gap i n  t h e  i n s t i t u t i o n s  

of the  s t a t e ,  Essentially, t h i s  i n s t i t u t i o n  was t h e  out- 

growth of the e f f o r t s  of the  women of Nilwaukee, led by 

Mrs. Mary E, Lynde, who had been one of the  o r i g i n a l  mem- 

bers  of the Wisconsin Board of Char i t i e s ,  Although a p r i -  

va te  corporat ion,  the  Milwaukee Indug t r i a l  School f o r  G i r l s  

was aided by s t a t e  funds t o  supplement the con t r ibu t ions  

of p r i v a t e  c i t i z e n s .  64 The usef'ulneas of the  school  a s  a 

s t a t e  i n s t i t u t i o n  was l imi ted  by i t s  l a c k  of capaci ty;  thus 

i t  could only care  f o r  g i r l s  from t h e  southern p a r t  of the 

s t a t e  and f o r  the  most p a r t  only t h a t  a r e a  around Milwaukee. 

Because of t h i s  t h e  Board of Char i t i e s  in 1878 l ed  t h e  

movement t o  e s t a b l i s h  a school  f o r  the  poor and dependent 

ch i ld ren  of t h e  s t a t e ,  "We recommend," the  Board's r e p o r t  

64~awa of Wisconsin, 1876. Chap. 323; Laws of Wisconsin, 
1878. Chap. 89,, appropriate8 $15,000 f o r  bui ld ing3 for the  
&Iilwaukee I n d u s t r i a l  School, 



read, "a s t a t e  publ ic  school a s  a preventive,  n o t  a  r e f o r -  

matory i n s t i t u t i o n .  We bel ieve  t h a t  i t  w i l l  c lose  e f f e c t u -  

a l l y  many of the  g a t e s  which lead  t o  pauperism and crime... 

The grand underlying p r i n c i p l e  of a s t a t e  pub l i c  school, 

where t h e  ch i ld ren  of the  poor s h a l l  be mental ly  and moral ly  

educated t o  good c i t i zensh ip ,  and become law abid ing  men and 

women, instead of pes t s  t o  soc ie ty  moves us  to  e a r n e s t l y  

urge the  l e g i s l a t u r e  t o  c a r e f u l l y  consider  our recommenda- 
65 

tion." I n  response t o  t h i s  appeal Governor W i l l i a m  E. 

Smith i n  h i s  message of 1879 s t a t e d  t h a t  he would be very 

r e l u c t a n t  t o  approve any measure which would c r e a t e  another  
66 

s t a t e  i n s t i t u t i o n  i n  Wisconsin. Governor Smith, however, 

the  following year changed h i s  opinion when he s t a t e d  t h a t  

the  more h e  r e f l e c t e d  "..*upon t h i s  sub jec t ,  the  more posi- 

t i v e  becomes m y  convict ions,  t h a t  t h e  nex t  publ ic  e n t e r p r i s e  

t o  be undertaken i n  Wisconsin, should be a school f o r  depen- 

dent  ch i ldren ,  sepa ra te  and d i s t i n c t  from t h e  i n d u s t r i a l  

Serious l e g i s l a t i v e  cons idera t ion  of the  problem of 

providing a s t a t e  school  f o r  poor and dependent ch i ld ren  
- 

did no t  take p lace  u n t i l  1881, a t  which time passage of a 

6 5 ~ i g h t h  Annual Report of the  S t a t e  Board of Char i t i e s  
Wisconsin 

66~econd Annual Message of W i l l i a m  E. Smith Governor 
of the  S t a t e  of Wisconsin del ivered t o  the  L e a i s l a t u r e  i n  
Jo in t  Convention, January 9, 1879, Wis consin Publ ic  Docu- 
ments, 1181"18. 11. 

6 7 ~ h i r d  Annual Message o f  W i l l l a m  E. Smith Governor of 
the  S t a t e  of Wisconsin del ivered t o  t h e  Leg i s l a tu re  i n  J o i n t  
Convention, Jan. 15, 1880. Wisconsin Publ ic  Documents, 1879. 
12. 



b i l l  providing f o r  the establ ishment  of such an i n s t i t u t i o n  
68 

passed the  Aasanbly, bu t  was tabled by the Senate, The 

t h i r d  at tempt  succeeded i n  1885 a f t e r  two decades of' demand 

on t h e  p a r t  of t h e  managers of t h e  Wisconsin Indus t rPal  

School, the Board of Char i t i e s ,  and t h e  o f f i c e r s  of the  M i l -  

waukee I n d u s t r i a l  School f o r  g i r l s .  E n t i t l e d  t h e  Wisconsin 

S t a t e  Publ ic  School, t h e  i n a t i t u t i o n  was placed under the 
69 

c o n t r o l  of the S t a t e  Board of  Supervision. Ch i l d r e n  be- 

tween the  ages 09 t h r e e  and fourteen,  who had been placed 

in the  Wisconsin I n d u s t r i a l  School f o r  Boys and the Milwaukee 

I n d u s t r i a l  School f o r  G i r l s ,  could now be s e n t  t o  the  new 

school. It was n o t  contemplated by the  law c r e a t i n g  the  

school  t h a t  i t  should become a permanent home f o r  t h e  poor 

and dependent ch i ldren  of the s t a t e  b u t  r a t h e r  a  temporary 

home f o r  the chi ldren  u n t i l  homes could be provided f o r  them 

with "good famil ies ."  The Board of Supervision was made t h e  

l e g a l  guardian of a l l  ch i ldren  placed i n  the school, and 

could bind out  a l l  ch i ld ren  under wrzt ten con t rac t s  t o  per- 

sons f o r  the  education o r  the  teaching of u s e f u l  t r a d e  u n t i l  

t h e  chi ld  might reach major i ty  o r  e ighteen years of  age. 

Within t h e  school i t s e l f ,  the  ch i ld ren  were t o  be taught  

sub jec t s  comparable t o  the common schools  of the  s t a t e .  As 

i n  the  case of many o ther  s t a t e  i n s t i t u t i o n s ,  Wisconsin 

modeled t h i s  school a f t e r  a successfu l  plan adopted by 

another s t a t e .  Bonce, Waconsint  a S t a t e  Publ ic  School was 

 adiso is on S t a t e  Journal, March 31, 1881. 

6 9 ~ a w s  of Wisconsin, 1885. Vol. I. Chap. 377. 



constructed and the  operat ion of the i n s t i t u t i o n  was pat-  

terned a f t e r  t h a t  of the  Hichigan S t a t e  School loca ted  a t  
70 

Coldwater, Hich igan. 

Soon a f t e r  i t s  opening, t h e  s i z e  of the school proved 

inadequate f o r  the  numbers of dependent ch i ld ren  i n  the  

s t a t e ;  s o  the  l e g i s l a t u r e  of 1887 was forced t o  inc rease  the  
71  

capaci ty  of the  school. With t h e  establ ishment  of the  

S t a t e  Publ ic  Schoola, t h e  pressure was re l ieved  from the 

I n d u s t r i a l  schools,  permi t t fng  t h e  l e g i s l a t u r e  t o  pass laws 

which ra i sed  t h e  maximum age f o r  t h e  r e l e a s e  of minors i n  

the  schools from e ighteen  t o  twenty-one years  and which in-  

creased the  maximum age f o r  commitment t o  the  i n d u s t r i a l  
72 

achools from s i x t e e n  t o  e ighteen  years.  

Although with t h e  establ ishment  of the  Wisconsin S t a t e  

Publ ic  School, another category of persons was removed from 

t h e  poorhouses of t h e  s t a t e ,  o ther  i n s t i t u t i o n s  were s t i l l  

required.  From the  incept ion  of statehood in 1848 t h e  men- 

t a l l y  defScient  had been cared f o r  i n  t h e  poorhouses of the  

counties because they were s p e c i f i c a l l y  excluded from t r e a t -  
73 

ment and ca re  i n  the  s t a t e  h o s p i t a l s  f o r  the  insane by law. 

The demand f o r  an i n s t i t u t i o n  f o r  the education of the feeble-  

-'"Fourth Biennial  Report of the  S t a t e  Board of Charities 
and Reform of t h e  S t a t e  of Wisconsin f o r  the  two f i s c a l  years  
ending September 30, 1890. Wisconsin Publ ic  Documents, 1889- 
90. Vole I1 90. 

''~ara of Wisconsin, 3.887. Chap. 52. 

72~aws  of Wisconsin, 1887. Chap. 424. 

7 3 ~ e n e r a l  Laws of Wisconsin, 1860. Chap. 263; General 
Laws of Wisconsin, 1871. Chap. 102. 
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minded was expressed as  e a r l y  a s  1867 i n  Wisconsin when 

Assemblymnan W, W. Reed, l a t e r  a mernber of t h e  Board of 

Char i t i e s  presented a r e p o r t  t o  the  Wisconsin Leg i s l a tu re ,  

B e  estlmated t h a t  from the  ti.,.best inf  o m a t i o n  possible.. . 
t he re  a r e  about e i g h t  hundred f d i o t i c  and imbecile ch i ldren  

in our s t a t e ,  two hundred of whom a r e  under f i f t e e n ,  f r e e  

from epi lepsy  o r  o t h e r  d i sease  which would prevent t h e i r  
74 

improvement i n  the  d i s t r i c t  school," I n  1868 the  Committee 

on Chari table  and Benevolent I n s t i t u t i o n s  ins t ruc ted  t h e i r  

cha iman  t o  r epor t  a b i l l  supported by the s igna tu re  of two 

thousand c i t i z e n s  of the  s t a t e  f o r  the  establishment of an 

i n s t i t u t i o n  f o r  the  education of t h e  " i d i o t i c  and imbecile 
75 

youth of the s t a t e " .  The b i l l  passed both the  Senate and 

Assembly but  f a i l e d  t o  become law because i t  was n o t  presented 
76 

t o  t h e  o f f i c e r s  of the  l e g i s l a t u r e  f o r  t h e i r  s ignature ,  

Governor Lucius Fa i rch i ld  i n  th ree  successive messages t o  

t h e  l e g i s l a t u r e  recommended the  establ ishment  o f  such an 
77 

i n s t i t u t i o n ,  and i n  1869 a Specia l  Committee was appointed 

i n  t h e  Assembly t o  d r a w  up a b i l l  which i t  repor ted  f o r  the 

establ ishment  of "An I n s t i t u t i o n  f o r  the  Education of I d i o t i c  

7 4 ~ s  sembly Journal,  1867, Appendix. 1265. 

75~ssembly Journal, 1868. 372. 

76Annual Message of Governor Lucius Fa i rch i ld  de l ivered  
t o  t h e  Senate and Assembly, Jan, 14, 1869, Wisconsin Public 
Docwnents, 1868, 12, 

7 7 ~ e s s a g e s  of Governor h c i u s  Fa i rch i ld  for  1868, 69 
and 70, 
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and Feeble Minded Children". P e t i t i o n s  signed by the  

pres idents  of the Universi ty  of Wisconsin, and Appleton, 

Ripon, Belo i t ,  and Nil ton Colleges, and the S t a t e  Teachers 

Association, urged the  passage of the b i l l .  Despite t h i s  

support  and favorable  committee ac t ion ,  the  b i l l  f a i l e d  t o  

become law a f t e r  passing t h e  Assembly because the Senate 
79 

k i l l e d  the  measure i n  a t i e  vote. 

This movement f o r  the  es  tablishment of an i n s t i t u t i o n  

f o r  the  ca re  and education of  mental ly  d e f i c i e n t  ch i ld ren  

continued i n t o  the  eighteen-sevent ies  but  met w i t h  a s  U t t l e  

success  a s  the endeavors of t h e  e ighteen-s ix t ies .  It was 

pointed out  i n  1871 t h a t  the  s t a t e  possessed a t  l e a s t  355 

"feeble  minded and imbeci l ic  personstt.  This ea t imate,  how- 

ever, was probably too low a s  sLmilar census s t a t i s t i c s  
80 

upon which it was based had been proven s o  i n  o ther  s t a t e s .  

Not a l l  of the arguments expressed, however, favored the  

establ ishment  of a school  f o r  the mentally d e f i c i e n t .  Oppon- 

en t s  of the e f f o r t s  t o  bui ld  the  new i n s t i t u t i o n  suggested 

t h a t  t h e  s t a t e  was a l ready spending enough money f o r  the  

care  of t h e  poor and dependent persons s ince  the  annual 

budget f o r  the  su-pport of the  s t a t e  i n s t i t u t i o n s  now ap- 

proached $400,000. Another argument again8 t i t  was t h a t  

because the  mentally d e f i c i e n t  usua l ly  possessed weak bodies 

and died before they reached middle age, why t o r t u r e  them 
- - 

78~ssembly Journal,  1869. Appendix, 27-28. 

79Madison S t a t e  Journal, Feb. 10, 1871. 

8 0 ~ a d i s o n  S t a t e  Journal,  Feb. 10, 1871. 
\ 
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home Tor the  mental ly  
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or" l i f e ,  I n  1871 the b i l l  f o r  a 

d e f i c i e n t  again f a i l e d  t o  become a  law. 

L e g i s l a t i v e  a c t i o n  i n  1877 authorized the  Board of Chari- 

t i e s  t o  c o l l e c t  information which would determine the  necess- 

i t y  and expediency of e s t a b l i s h i n g  a  school  f o r  ttirnbeciles, 
82 

i d i o t i c ,  or  feeble-minded chi ldren" of t h e  s t a t e .  I n  

t h e i r  next  r e p o r t  t h e  Board of  Char i t i e s  provided the  nec- 

essary information because two of t h e i r  number, Andrew E. 

Elmore and D r .  \Ye W e  Reed, had v i s i t e d  the success fu l  school 

Tor mentally d e f i c i e n t  ch i ld ren  located a t  Jacksonvil le ,  

I l l i n o i s .  Many of  the  d i s t r i c t s  of the  s t a t e  d i d  no t  r e p o r t  

the  number of mental ly  d e f i c i e n t  ch i ldren  within t h e i r  ju r i s -  

d i c t i o n ,  but  the  Board was s t i l l  ab le  t o  enumerate some 296 
83 

such chi ldren  i n  the s t a t e  in 1877. The Board approved 

the recornendation f o r  l e g i s l a t i v e  a c t i o n  because it ". . ,found 

t h e r e  a r e  teachable  i d i o t s  i n  t h e  s t a t e  i n  s u f f i c i e n t  numbera 

t o  warrant the  establ ishment  of  an i n s t i t u t i o n  devoted t o  

t h e i r  e spec ia l  ins t ruc t ion .  We a r e  convinced t h a t  such in- 

s t r u c t i o n  i s  both morally and economically p r o f i t a b l e  t o  

t h e  people of the  s t a t e ,  and we be l ieve  t h a t  i t  i s  the  r i g h t  

of  a l l  ch i ld ren  bred among us t o  r e c e i v e  an education accor- 
84 

d ing  t o  t h e i r  capacity." 

81~adison S t a t e  Journal, Feb. 9, 1871. 

82~aws of Wisconsin, 1877. Chap. 278. 

83~eventh  Annual Report of t h e  S t a t e  Board of' Char i t i e s  
and Reform of t h e  S t a t e  of Wisconsin, 1877. Wisconsin Publ ic  
Documents, 1877. 38. 

8 4 ~ e v e n t b  Annual Report of the S t a t e  Board of Cbaritiea... 
44.. 



When the  e f f o r t s  t o  pass a b i l l  in 1878 f o r  t h e  es tab-  

liahrnent of a school f o r  the  mental ly  d e f i c i e n t  ch i ld ren  

had f a i l e d ,  l i t t l e  concerted e f f o r t  was made again u n t i l  

1887. In  t h a t  year a b i l l  was introduced i n t o  the  l e g i s -  

l a t u r e  proposing t h e  founding of such an i n s t i t u t i o n ,  bu t  

i n  t h e  Cammlttee on Char i tab le  and Penal I n a t i t u t i o n a  t h e  

b i l l  was changed t o  provide a cus tod ia l  home f o r  ' i d i o t s  
85 

and f e e b l e  minded peraonst'. This measure passed both t h e  

Assembly and Senate but  was vetoed by t h e  Governor, Jeremiah 

N. Rusk who gave as  h i s  reason the  f a o t  t h a t  t h e  s ta te  had 

adopted t h e  county system f o r  t h e  c a r e  of t h e  chronic  insane; 

so t h e  sane system should be appl ied t o  t h i s  category of  

dependent persons, who were ao c lose ly  a l l i e d  t o  the  chronic  
86 

ina ane . 
Strong e f f o r t s  continued i n t o  the  eighteen-ninet ies ,  

b u t  a b i l l  approved by t h e  Jo in t  Committees on Char i t a b l e  

and Penal I n s t i t u t i o n s  was recommended f o r  i n d e f i n i t e  post- 

ponement by an econmpminded committee on retrenchment i n  
87 

t he  l e g i s l a t u r e  of 1891. The measure of  1893 f a i l e d  des- 

p i t e  s t rong  and favorable  t e a t b o n y  by Clarence Snyder, 

Pres ident  of the  Board of Control, P res iden t  Sa l i sbury  of 

Whitewater Teachersf College, and the Superintendent of the  

8 5 ~ a s m b l y  Journal. 1887. 231, 10%. 

860degard and  Keith, S t a t e  Board of Control, 180. 

8 7 ~ a d i s o n  S t a t e  Journal ,  Apr i l  3, 1891. 
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Milwaukee Public  Schools. F ina l ly ,  a f t e r  nea r ly  t h i r t y  

years  of e f f o r t  by the  Board Char i t i e s ,  t he  Board 

Control, and by educators and educat ional  groups, a  b i l l  

was passed i n  1895 providing f o r  the  establ ishment  of a  school 

o r  home f o r  t h e  tlcustody, t r a i n i n g  and educat ion of the  feeble-  
89 

minded, e p i l e p t i c ,  and i d i o t i c f '  of the  s t a t e .  

General supervia ion and con t ro l  over t h e  i n s t i t u t i o n  

-was vested i n  the  hands of the Board of Control. Indiv i -  

duals  committed t o  the  Home f o r  t h e  Feeble Minded were t o  be 

supported under the same plan as t h a t  f o r  the  support  of t h e  

Snaane of the  s t a t e .  Thus, i f  t h e  person were a publ ic  

charge, both t h e  county and the s t a t e  supported the i n d i v i -  

dual. I f ,  however, individuals charged w i t h  the support  of 

the  person were f i n a n c i a l l y  able ,  they were t o  con t r ibu te  

t o  the  support  of the inmate during t h e  period of commitment 

t o  the  s t a t e  i n s t i t u t i o n .  Two departments were provided f o r  

under the  a c t  of 1895, one f o r  those who were s u i t a b l e  f o r  

t h e  recept ion  of an educat ional  program, and the  second f o r  

a cus tod ia l  department f o r  the  "he lp less  or lower gradesn.  

As soon a s  p rac t i cab le ,  the  Board of Control was requi red  

t o  e s t a b l i s h  "such t r ades  and manual i n d u s t r i e s  a s  a r e  adapted 

t o  these  severa l  departmentstt a s  a means of def raying  the 

expenses of t h e  i n s t i t u t i o n  and a l s o  as  a means of prevent ing 

8 8 ~ h e  committee on claims and retrenchment i n  1893 
slashed the  appropr ia t ion  of the  b i l l  f o r  the establishment 
of a school f o r  t h e  f eeb le  minded from the  o r k i n a 1  $100.000 
t o  $40,000, Idadison S t a t e  Journal,  March 23, ~ 5 r j - l  6, 1863; 
Milwaukee Sent ine l ,  March 3, 1893. 

89~aws of Wisconsin, 1895. Chap. 138. 
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them l a t e r  from becoming publ ic  charges* The Board of 

Control se l ec ted  Chippewa F a l l s ,  Wiaconsin a s  t h e  s i t e  of 

t h e  home from amon& t h e  competing l o c a l i t i e s *  F a c i l i t i e s  

were near enough completion i n  1897 t o  a l low the  t reatment  of 

forty-two p a t i e n t s ,  and by the  end of 1899, t h e r e  were 370 
90 

ind iv idua l s  r ece iv ing  ca re  a t  the i n s  t i t u t i o n ,  

Problems connected with the  care  of t h e  various cate-  

gor i e s  or" poor and dependent persona were i n t e r r e l a t e d  i n  

the  nineteenth-century,  The movements t o  e s t a b l i s h  spec ia l i zed  

i n s t f t u t i o n s  f o r  the ca re  of  t h e  insane and t h e  care  of de- 

pendent ch i ldren  cannot be t r ea ted  a s  sepa ra te  movements 

from t h a t  of  t h e  d r i v e  f o r  genera l  betterment of t h e  condf- 

t i o n s  of t h e  poor, Certainly,  p a r t  of the  motivat ion f o r  

t h e  establ ishment  of these  i n s t i t u t i o n s  or ig ina ted  throngh 

the  d e s i r e  t o  remove the  insane and ch i ld ren  from the  poor- 

houses i n  the s t a t e ,  I n  1872 the Board of Char i t i e s  estimated 

t h a t  more than one hundred ch i ld ren  were maintained as publ ic  
91 

charges i n  t h e  poorhouses of t h e  s t a t e .  Despite t h i s  know- 

'O~hird Biennial  Report of t h e  S t a t e  Board of Control 
of Wisconsin Refomatory,  Chari table ,  and Penal I n s t i t u t i o n s  
f o r  the  two f i s c a l  years  ending September 30, 1896. Wisconsin 
Publ ic  Documents, 1895-96. Vol, 11, 25. Fourth Biennial  Re- 
port  of the S t a t e  Board of Control of Wiaconsin Reformatory, 
Chari table ,  and Penal I n s t i t u t i o n s  f o r  the  two f i s c a l  yea r s  
ending Sept. 30, 1898, Wisconsin h b l i c  Documents, 1897-98. 
320-21, M f t h  Biennial  Report of the S t a t e  Board of Control 
of the  Wisconsin Refomatory,  Char i tab le  and Penal I n s t i t u -  
t i o n s  f o r  the  two f i s c a l  years  ending Sept. 30, 1900. 
Wisconsin Public Documents, 1899-1900, 37, 

Yl. Second Annual Report of the  State  Board of C h a r i t i e s  
and Refom of the  S t a t e  of Wisconsin. #isconsin Publ ic  Docu- 
ments, 1872. 267, 280.; a l a t e r  es t imate  placed the  number 
of ch i ld ren  i n  the poorhouse i n  1871 a t  300, see  Proceedings 
of the  Eighth Annual Conference of Char i t i e s  and Corrections 
held a t  Boston, J u l y  25-30, 1881. "Reports f o r  the  S ta tea"  228. 
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ledge, progress i n  reforming condit ions of the  poorhouses 

was slow because of t h e  r e luc tance  of t h e  l o c a l  o f f i c i a l s  

t o  recommend changes which would cos t  the  c o n m i t y  more 

money f o r  the  c a r e  of the  poor. It was a l s o  charged t h a t  too  

of ten  l o c a l  p o l i t i c s  cont ro l led  t h e  management of t h e  poor- 

houses. Thus, t h e  Eoard of Char i t i e s  found i t  almost impossible 

t o  improve t h e  condi t ions of the  poor up t o  1874, 

Leg i s l a t ion  exclus ive ly  concerned with t h e  care of the  

chi ldren  of the poor of the s t a t e  was f f r s t  passed i n  1873. 

I n  t h i s  year ,  the  county board of supervisors  were allowed 

t o  appropr ia te  f o r  the education of a ch i ld  of a poor person 

an amount equal  t o  t h a t  spent  by the  school d i s t r i c t  f o r  
92 

t he  education of any other  chi ld .  Largely through the  

e r r o r t s  of t h e  Board of Char i t i e s  the  l e g i s l a t u r e  of 1876 

passed an a c t  which f o r  the  f i r s t  time contempkted the  r e -  

moval of a l l  ch i ldren  from the  poorhouses of the  s t a t e .  

This a c t  made it t h e  duty o f  the  o f f i c e r s  i n  charge of t h e  

support  and r e l i e f  of t he  indigent  persons or" t h e i r  ju r i s -  

d i c t i o n  t o  remove from t h e  poorhouses under t h e i r  c o n t r o l  a l l  . 

ch i ld ren  between t h e  ages of f i v e  and s ix teen ,  except those 

chi ldren  c lassed  as  t'. . ,an unteachable i d i o t ,  e p i l e p t i c ,  

p a r a l y t i c ,  or  diseased or  deformed s o  as t o  render It u n f i t  
93 

f o r  family carol t1  Xmmediatsly a f t e r  t h e  passage of the 

act ,  the  Supervisors of Milwaukee County t r a n s f  erred c e r t a i n  

of i t s  dependent ch i ld ren  Prom i t s  poorhouses t o  t h e  M i l -  

9 2 ~ a r s  of  Wisconsin, 1873. Chap. 156, 

98~aas of Wisconsin, 1876. Chap. 142. 



waukee I n d u s t r i a l  School and an appeal was taken t o  the  

Wisconsin Supreme Court. I n  The Milwaukee I n d u s t r i a l  School 
94 

vs, The Supervisors of Milwaukee County, the county was 

forced t o  pay f o r  the  support  of the  chi ld .  By 1881 the  

Board o f  Char i t i e s  could r e p o r t  t h a t  i t  had succeeded i n  r e -  

moving all ch i ld ren  from the  poorhouses, When the  Board had 

cone i n t o  exis tence ,  i t  was claimed, t h e r e  had been some 

t h r e e  hundred chi ldren  being cared f o r  i n  t h e  poorhouses, 

a f a u l t  &ich  the  Board immediately s e t  out t o  remove. The 

p r i n c i p a l  reason f o r  t h i s  endeavor was t h e  convict ion t h a t  

t h e  "chi ldren  t augh t  i n  t h e  poorhouses, would, i n  the  end, 
95 

g r a v i t a t e  back t o  t h e  poorhouses. " 
ffPauperisrntt remained a cons tan  t problem f o r  the  Board 

of Char i t i e s  and those concerned with the  care  of the  ind i -  

gent  throughout t h e  nineteenth-century.  From t h e  formation 

of the  Board of Char i t i e s  in  1871 to  i t s  abolishment i n  

1891, i t  con t inua l ly  s t r o v e  t o  reduce the  c o s t  of t h e  support  

of the poor. Trad i t iona l ly ,  i n  t h e  nineteenth-century t h e  

causes of "pauperismtf were l a i d  t o  intemperance, ind iv idua l  

weakness i n  character ,  and t o  old age and i n f i m i t y .  A t  

the  o u t s e t  of t h e  systematic  recording  of the numbers of 

the  poor i n  Wisconsin, the Board of Char i t i e s  reported 

t h a t  of t h e  numbers of poor persons i n  t h e  poorhouses i n  t h e  

g5~roceedings  of the Eighth Annual National Conference 
of Char i t i e s  and Correctiona, 228-229. 
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s t a t e  ".a*but one i s  known t o  have been a pauper before  

coming t o  t h i s  country, while f i v e  of t h e  number were 
96 

supported a t  publ ic  expense in o the r  s t a t e s  of the  unionu,  

D i s t a s t e f u l  a s  i t  was t o  the  taxpaying members of the  com- 

cunity,  the support  02 the  poor was recognized a s  a duty of 

t h e  comuni ty  s i n c e  neglec t  of t h i s  ob l iga t ion  would render  

the  community . l i a b l e  t o  imposit ion,  t h e f t ,  d i sease ,  
97 - .  

c r h e  and i t s  a t t endan t  e v i l s  and t axa t ionaf1  

While a v a r i e t y  of causes were held accountable f o r  

ttpauperisrnn, c e n t r a l  importance i n  most nineteenty-century 
L, 

th inking  waa at tached t o  t h e  problem of intemperance, Lazi- 

ness  on the p a r t  of the  poor, tiimprovident use1' of t h e i r  

wages and property were believed t o  account f o r  some "pauper- 

i s m " ,  but 

tt...the most f r u i t f u l  source of dependency and 
s u f f e r i n g  i s  the one t h a t  seems t o  a t t r a c t  the  
smal les t  amount of a t t e n t i o n ,  i s  drunkenness. 
It i s  common t o  a l l  c l a s s e s  of our population, 
i s  a l l i e d  with crime, and throws i t s  dark p a l l  
over every i n t e r e s t  t h a t  concerns the  wel fare  
of the  cornmunity...We do n o t  say tha t  intemper- 
ance i s  t h e  s o l e  cauae, b u t  id leness  and d i s a i -  
pa t ion  each aggravates t h e  other ,  and in t r a c i n g  
the cauae and e f f e c t ,  i t  i s  o f t en  d i f f i c u l t  t o  
sepa ra te  the  one from the  o ther ,  Indolence, 
improvidence, and l icent iouaneas  go together ,  
and each con t r ibu tes  i t s  share,  and all a r e  
aggravated by intemperance, and t h e  l a t t e r  i s  
f a r  the most f r u i t f u l  i n  r e s u l t s  ."98 

96 Second Annual Report of the  S t a t e  Board of Chari t ies , lO,  

9 7 ~ h i r d  Annual Report of t h e  S t a t e  Board of Char i t i e s ,  253. 

9 8 ~ i g h t h  Annual Report of the  S t a t e  Board of Char i t i e s  
and Reform of the  S t a t e  of Wiaconain. Wisconsin Publ ic  
Documents, 1878. 23-24, 



Nineteenth-century opinion d i d  not  approve of t h e  in-  

d i sc r imina te  use of c h a r i t y  f o r  t h e  r e l i e f  of t h e  poor, be- 

l l e v i n g  t h a t  t h i s  would only f h r t h e r  and c e r t a i n l y  not  pre- 

vent the  causes of? "pauperismff. "Rel ief"  it was maintained, 

ttahould a s  much a s  poss ib le  be connected with labor ,  t h a t  a 

worse e v i l  t o  t h e  poor than poverty, i s  t h e  s p i r i t  of pauper- 
99 

i s m t t  Universally,  i t  was the  convict ion t h a t  o f f i c e r s  

of  t h e  poor should always connect r e l i e f  i n  some way with 

usefulness  t o  soc ie ty ,  The Wisconsin Board of Char i t iea  

advocated t h i s  i n  i t s  r e p o r t  of 1879 where i t  s t a t e d  t h a t  

".*.the g r e a t e s t  s e r v i c e  w e  can do f o r  t h e  poor i s  t o  enforce 

upon them the  duty of making themselves u s e f u l  t o  themselves 

and ~ t h e r s , . ~ a n d  one of the ways t o  diminish pauperism i s  

t o  keep the poor out of the  poorhouses a s  long as  they  can 
100 

earn even a p a r t i a l  support." Near the end of the  century  

much the  same opinion was expressed by the advocating of 

"...a wood yard or s tone  p i l e  where men out  of employment 

temporari ly  can rece ive  f u e l  and g roce r i e s  i n  exchange f o r  

work, i s  an important fac tor .  We wish t o  help,  n o t  t o  pauper- 

i z e ,  as constant  bestowing i s  a p t  t o  do, and t o  r e l i e v e  t h e  

f e e l i n g  of he lp lessness  and dependence which of ten  makes a 

man degenerate i n t o  a beggar o r  a tramp. To h e l p  o t h e r s  t o  
101 

h e l p  themselves i s  t r u e  char i ty .  tf 

- - - - --- 

9 9 ~ o u r t h  Annual Report of the  S t a t e  Board of Char i t i e s ,  81. 

l o 0 ~ i n t h  Annual Report of the  S t a t e  Board of Char i t i ea ,  24, 

lo1Annual S t a t e  Conference of Char i t i e s  and Corrections 
held a t  Madison, Feb. 2-4, 1897, Wisconsin Publ ic  Documents, - 98. 22. 
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Considerable e f f o r t s  were made i n  Wisconsin t o  reduce 

t h e  amount of npauperism'f by removing the  "able  bodiedn from 

t h e  publ ic  dole. To t h e  members of the  Board of Char i t i e s  

a l a r g e  amount of expenditures For r e l i e f  of the poor d i d  

not  n e c e s s a r i l y  mean a correspondingly g r e a t  r e l i e f  i n  t h e  

mount  of s u f f e r i n g  but pointed t o  a "...large amount of 

l a x i t y  o r  corrupt ion on the  p a r t  of t h e  o f f i c e r s ,  and a l a r g e  

wi l l ingness  by ab le  bodied paupers t o  be fed a t  the pub l i c  
102 

expense . Although i t  was rea l i zed  t h a t  i t  was n o t  i n  

the  b e s t  i n t e r e s t s  of the community t o  have people l i v i n g  

without t h e  n e c e s s i t i e s  o f  l i f e ,  the Board of Char i t i e s  f e l t  

t h a t  "...there a r e  dangers i n  poor r e l i e f  which must be 

guarded aga ins t ,  It n e c e s s a r i l y  tends to  des t roy  the  f e e l -  

ing  of independency which i s  one o f  t h e  e s s e n t i a l  things f o r  
103 

a c i t i z e n  of a f r e e  countryetl  

Costs o f  poor r e l i e f  i n  the  nineteenty-century can only 

be estimated because of the l a c k  of comprehensive s t a t i s t i c s  

even though the  Board of Char i t i e s  and the Board of Control 

d i d  a t tempt  t o  i n d i c a t e  the  sums expended by t h e  t o m s  and 

counties  of the  s t a t e  f o r  the  r e l i e f  of the  poor. I n  1870 

t h e r e  were ark estimated 1,240 persom in t h e  poorhouses of 

the  s t a t e  a t  t h e  d a t e  of the  accounting, while the  t o t a l  

coat  of poor r e l i e f  was placed a t  $252,865.44 f o r  t h a t  

lo3second Biennial  Report of the S t a t e  Bard of Chari- 
t i e s  and Reform of the  S t a t e  of Wisconsh. Wisconsin Publ ic  
Documents 1885-86. xix.  



year ,  In 1880 t h e  number of ind igen t s  i n  t h e  poorhouses 
105 

was estimated a t  990, with a t o t a l  expenditure of $301,319,36. 

By 1889 the  number of poor pel-sons rece iv ing  a id  i n  t h e  poor- 

houses wa:! enumerated a t  1001, but t h e  t o t a l  coat  of the 
106 

support  of the  poor had r i s e n  t o  $407,719.40 A t  t he  

c lose  of the century,  some 523 persons remained i n  the poor- 

houses of the s t a t e ,  while the  t o t a l  cos t  f o r  the r e l i e f  of  
107 

indigent  people was placed a t  $401,381.93, Baaed on t h e s e  

f igures ,  t h e  claim of the  Board of' Char i t lea  and other  agen- 

c i e s ,  t h a t  the  c o s t  of t h e  support t o  the  poor had been r e -  

duced i n  the  m o u n t  of aid granted t o  the  ind iv idua l  peraon, 

shows some element of t ru th .  

Gradually, by the use of unfavorable p u b l i c i t y  in i t s  

r e p o r t s ,  the Board of Char i t i e s  was a b l e  t o  r a i s e  t h e  atand- 

a r d a  f o r  the care  of the poor i n  the  poorhouses of the s t a t e .  

The Board urged t h e  cons t r u c t i o n  of comfortable build ings 

t o  s h e l t e r  the  poor, a complete separa t ion  o f  the l i v i n g  

quar t e r s  of men and women, t h e  ae lec t ion  of good superinten-  

dents  of the  poor, and the maintenance of good farms f o r  the  
- aupport and labor  of the  inmates of the poorhouses. Above 

l o 4 ~ i r s t  Annual Report of the S t a t e  Board of Char i t ies .  
33, 36, 51: The United S t a t e s  Census f o r  1870 p laces  t h e  c o s t  
a t -$15i , l81 ,  A Compendium of t h e  Ninth Census, 530-31. 

l o 5 ~ e n t h  Annual Report of t h e  S t a t e  Board of Char i t i e s  
and Reform of the  S t a t e  of Wisconsin, Wisconsin Public 
Documents, 1880, 153, 154, 155, 156, and 165. 

106~ourth Biennial  Report of the S t a t e  Soard of Chari- 
t i e s  and Reform, 104. 

lo7??ifth Biennial  Report of the S t a t e  b a r d  of Control,  
405, 
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a l l ,  i t  maintained t h a t  t h e  "cont rac t  systerntf should be 

abolished as  a method f o r  t h e  c a r e  of the  poor because it  

f e l t  t h a t  allowing t h e  overseers  of the  poor t o  have a f i n -  

a n c i a l  i n t e r o a t  i n  t h e  ca re  of the indigent  "placed a pre- 
108 

m i u m  on neglec tn .  To this end, t h e  Board of Char i t i e s  

advocated t h e  passage of an a c t  i n  1885 t o  abol i sh  t h e  

"cont rac t  systemf1 a s  a means f o r  t h e  c a r e  of t h e  poor i n  

Wisconsin. The l a w  of 1885 os tens ib ly  passed t o  abol i sh  

t h i s  ' 'contract  systemv, d i d  somewhat l e s s  than  t h a t .  A l -  

though t h e  a c t  provided t h a t  ..what is  commonly known as 

t h e  con t rac t  system of maintaining paupers, insane,  and 
10  9 

i d i o t s  i n  t h e  poorhouses o r  asylums is...forbidden," i t  

did n o t  a m u l  e x i s t i n g  con t rac t s  nor  d i d  it  apply  t o  count ies  

which d i d  n o t  maintain poorhouses, 

From 1871 t o  1900 t h e r e  was l i t t l e  modif icat ion of  t h e  

poor laws of Wisconsin, as only two measures were passed 

intended t o  a i d  in  the  temporary r e l i e f  of the  poor. An 
i .  

a c t  of 1891 allowed a. judge t o  commit a person, possessing 

set t lement ,  who was tt,,.without s u f f i c i e n t  means of support  

f o r  necessary care,  by reason of s ickness ,  i n f i r m i t y ,  de- 

crept tude,  old age, drunkenness, o r  pregnancy,..or...lives 

i n  a s t a t e  of indigence, squalor,  o r  f i l t h ,  l i k e l y  t o  induce 
110 

diaeasetf  t o  t h e  poorhouse of a county. The length  of 

lo81roceedings of t h e  Nat ional  Conference of C h a r i t i e s  
and Corrections a t  the Eleventh Session held a t  S t ,  Louis, 
Oct. 13-17, 1884, H. H. Giles  and rFJ. J, Baxter, "The Loca- 
t i o n ,  Conatruotion, and Management of ~ o o r h o u s e a , ~  300. 

109~aw3 of Wisconsln, 1885. Vol. I. Chap. 425. 

l%aars of Wisconsin, 1891. Chap. 241. 
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commitment was a m i n i a m  of s i x t y  days, bu t  t h e  judge could 

c o m l t  t h e  person for a longer  and an i n d e f i n i t e  period of 

time. In 1895 l e g i s l a t i o n  was passed whlch permitted the  

county board of supervisors  of any county which contained a 

c i t y  of the  f i r s t  c l a s s  t o  maintain a s tone yard o r  a wood 

yard, o r  both, and a temporary lodging and boarding house 

i n  connection t o  the  yard. Persons, Bdno were n o t  incapa- 

c i t a t e d  by old age o r  by o the r  s u f f i c i e n t  causes and who 

were not' inmates of t h e  county poorhouses, were t o  be re- 

quired t o  perform labor  i n  those work places  in r e t u r n  f o r  
1 1 1  

a i d  i n  cases of emergency. 

While there was l i t t l e  modif icat ion of the  poor laws of 

Wisconsin in a genera l  sense during t h i s  period, l e g i s l a t i o n  

was enacted which separated t h e  needy veterans of the  C i v i l  
/ 

War from the  genera l  ca tegor ies  02 indigent3 of t h e  s t a t e .  

A s  the  age of the  C i v i l  Yar ve terans  increased,  many came 

t o  r e q u i r e  publ ic  aid, and l e g i s l a t i v e  s t e p s  were taken t o  

prevent them from being classed as  flpaupers". Pa r t ly ,  t h i s  

l e g i s l a t i o n  could b e paased because i t  imposed no a d d i t i o n a l  

burden on t h e  s t a t e  revenues and p a r t l y  because o f  t h e  c l o s e  

connection of t h e  p o l i t i c i a n s  of t h e  Republican par ty  with 

the  Grand Amny of t h e  Republic. Democrats, too, aware of 

t h e  p o l i t i c a l  inf luence  of t h e  Army of t h e  Republic, d i d  

l i t t l e  which would lncur  t h e  enmity of t h i s  i n f l u e n t i a l  

s o u p  of voters ,  - 
Public  a id  t o  t h e  d e s t i t u t e  veterans of t h e  C i v i l  War 

',%aws of Wisconsin. 1895. Chap. 279. 



began s h o r t l y  a f t e r  the  cessa t ion  of h o s t i l i t i e s .  An a c t  

i n  1867 provided t h a t  any town meeting could vote t o  r a i s e  

a sum of one hundred and f i f t y  d o l l a r s  f o r  each person t o  

be aided. After  t h a t ,  l i t t l e  l e g i s l a t i o n  was passed t o  a i d  

t h e  needy veterans u n t i l  t h e  eighteen-eight ies .  Af ter  1885, 

however, b u r i a l s  of ex-union s o l d i e r s ,  s a i l o r s ,  and marines, 

who had died leaving  i n s u f f i c i e n t  funds, could be charged t o  
112 

t h e  counties.  This measure was amended i n  1887, l i m i t i n g  

t h e  amount of money spent  but  a l s o  providing t h a t  t h e  b u r i a l  

should n o t  t ake  place i n  a cemetery o r  b u r i a l  ground "used 
113 

exclus ive ly  f o r  t h e  b u r i a l  of t h e  pauper deadn. 

Removal of the  stigma of "pauperism" from the  needy 

C i v i l  War ve te ran  was provided f o r  under an a c t  of 1887. 

Boards of  Supervisors of the  var ious count ies  of t h e  s t a t e  

were empowered t o  l evy  a tax of o n e - f i f t i e t h  of a m i l l  upon 

a l l  taxable  property of t h e  county f o r  the  purpose of c r e a t i n g  

a fund f o r  the  r e l i e f  of "*..indigent union s o l d i e r s ,  s a i l o r s ,  

o r  marines, and the  ind igen t  wives, and minor ch i ld ren  of 
114 

indigent  o r  deceased veterans," The funds r a i s e d  by t h i s  

s p e c i a l  tax were put i n  the  hands of a board of t h r e e  com- 

missionera,  two of whom were required t o  be veterans,  f o r  

d i s t r i b u t i o n  a s  they saw f i t ,  A minor modif icat ion of the  

a c t  took place i n  1887 when the amount of continuous a id  

which t h e  needy veteran could be @~tc?@ ivas l i ra i ted t o  

l l 2 ~ a w a  of Wisconsin, 1885. Vol. I. Chap. 18. 

113~aws of Wisconsin. 1887. Chap. 385. 

ll%anrs of Wisconsin, 1887. Chap* 304. 
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t h r e e  months i n  any one year. I f  more were needed, the  

case had t o  be approved by the  poor o f f i c i a l s  of the  county, 

I n  addi t ion ,  the  same measure provlded t h a t  the  indigent  

parents  of t h e  C i v i l  War veterans could be aided i f  t h e  

ve teran  had no surv iv ing  wife  or  ch i ldren .  This l e g i s l a t i o n  

was commented upon favorably by a commissioner appointed by 

a county board of supervisors  because NO.Oit separa tes  t h e  

s o l d i e r ' s  r e l i e f  from poor r e l i e f  in  the  minds of t h e  publ ic  

and i t s  recLpient,  and because t h e  o f f i c e r s  who administer 

i t  a r e  old s o l d i e r s  and can underatand and sympathize with 
116 

old s o l d i e r s  b e t t e r  than c i v i l i a n s  can." In  general ,  

it waa maintained t h a t  t h e  needy union s o l d i e r s  were n o t  a 

t tc laae of professSona1 paupers bu t  a r e  poor from misfor- 
117 

tunear f' 
Centuries before,  English Paor Law a u t h o r i t i e s  had be- 

come concerned with t h e  problem of Itsturdy beggarst', Nine- 

teenth-century America became the  scene of a comparable 

problem when the  "trampfl appeared i n  t h e  c i t i e s  and country, 

borne t o  h i s  d e s t i n a t i o n  or aided i n  h i s  wandering by t h e  

by the  increas ing  r a i l r o a d  network of the  nation. Men i n  

search of employnent I n  the  Wisconsin lumber camps, on the  

r a i l r o a d  cons t ruc t ion  p ro jec t s ,  and on the  farms of t h e  

s t a t e  came t o  be considered se r ious  t h r e a t s  t o  t h e  s a f e t y  

of the  commwlities. Reporting t o  the  l e g i s l a t u r e  of 1877 

115~aws of Wisconsin, 1887. Chap. 518. 

l l%hird Biennial  Report of the  S t a t e  Board of Char i t i e s ,  
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l 1 7 ~ h i r d  Biennial  Report of the  S t a t e  Board of Char i t iea ,  
f84. 



t h e  Board of Char i t i e s  noted t h a t  in  t h e  swmner season 

tramps could be found upon evepy road  within t h e  borders 

of t h e  s t a t e ,  Every aimless wanderer was n o t  c a l l e d  a 

cr iminal ,  ,but  we hold t h a t  vagrant s t r a n g e r s  have been 

proven s o  i n  ins tances  enough t o  make i t  imperative,  f o r  

the  present ,  a t  l e a s t ,  t h a t  vagrancy should be t r ea ted  a s  

a more se r ious  mat ter  than i s  done under the  penal system 
118 

now i n  

Vagrants proved t o  be t h e  g r e a t e s t  source of annoyance 

in  the  southern counties o f  t h e  s t a t e  as the  migrants moved 

north in  search of work. Rock County o f f i c i a l s  f e l t  the 

problem was important enough t o  ask  t h e  Board o f  Char i t i e s  

t o  investigate the  condi t ions under vhich some 310 i n d i v i -  

duals  had been committed t o  the  Rock County ja i l  a t  Beloi t .  

Reverend He C. Ti l ton ,  a member of t h e  Uoard of  Char i t i e s ,  

found no abuses p resen t  i n  the  handl ing of the  vagrants  

and gave them l i t t l e  sympathy. "A few of these ,"  the 

Reverend Mr. T i l t o n  wrote, "were ev iden t ly  seeking honorable 

employment, while a very l a r g e  ma jo r i ty  were of a c l a s s  

known a s  ltramps', The genuine tramp i s  a indolent ,  drunken, 

th iev ing  wmderer....Instead of being adverse t o  j a i l  l i f e ,  
119 

he courts ameat  t o  secure lodging and food.n Because 

the  vagrants were an easy source of revenue f o r  the  law 

enforcement of f  l c e r s ,  publ ic  o f f i c i a l s  a l s o  provided some- 

l18s ix th  Annual Report of t h e  S t a t e  Eoard o f  Chari- 
ties. 12. 

L A y ~ i x t h  Annual Report of the  S t a t e  Board of Chari- 
t i e s ,  15. 



t h ing  of a problem. S h e r i f f  E. Beaumont of  Waukesha County 

informed the  Board of Char i t i e s  t h a t  

tt...if tramps increase  in t h e  f u t u r e  as they had 
done in the  pas t  few years,  they w i l l  soon be 
looked on a3 a windfa l l  by the  constabulary fo rce  
of t h e  country, For, i.f t he  s h e r i f f  d r ives  t h e  
t r a p s  from the j a i l  door, the f i r s t  constable  
they meet may a r r e s t  them and swear out a warrant. 
They plead g u i l t y  t o  a charge of vagrancy and go 
t o  j a i l  Tor a few days r e s t  and r ec rea t ion ,  while 
the o f f i c e r  proceeds t o  pocket h i s  feea,...The 
b e s t  remedy 5s for t h e  l e g i s l a t u r e  t o  au thor ize  
t h e  oount board of supervisors t o  s e t  vagranta P t o  work." 20 

When the  l e g i s l a t w e  f a i l e d  t o  paas a d d i t i o n a l  l e g i a -  

l a t i o n ,  t h e  l o c a l  governments were forced t o  f i n d  means of 

t h e i r  own t o  decrease t h e  numbers of vagrants committed t o  

t h e i r  j a i l s .  %fadison, f o r  ins tance ,  reported t h a t  i t s  muni- 

c i p a l  judge had begun t o  sentence 'ftramps't and drunkards t o  

t h e  county j a i l  a t  hard labor .  A few of t h e  vagranta r e -  

f'used t o  work and were then put on a bread and water d i e t  and 

placed in  s o l i t a r y  confinement, whereupon t h e  pr i soners  were 
121 

only too  glad t o  work. Janesv i l l e  a u t h o r i t i e s  u t i l i z e d  

t h e  vagranta t o  improve and r e p a i r  the c i t y T  e s t r e e t s  and 

claimed t h a t  t h e  number of vagrants  applying f o r  food and 
122 

lodging immediately decreased by h a l f ,  

Ser ious t roub le  with t h e  vtrampsff f i rs t  occurred i n  Ju ly  

of 1878 a t  Beloi t ,  Wisconsin, where some 250 vagrants con- 

120~ix th  Annual Report of t h e  S t a t e  Board of Char i t i e s ,  
13-14. 
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gregated i n  the  c i t y ' s  r a i l r o a d  yards. They demanded t r a n s -  

por t a t ion  out  of the c i t y  and when t h e  r a i l r o a d  company r e -  

fused t o  c a r r y  them north,  the  fttrampsfl threatened t o  pre- 
123 

vent the  running of t r a i n s  out  of t h e  yards. Fear fu l  

of an outbreak of r i o t i n g ,  the mayor of Belo l t  telegraphed 

the  governor f o r  a contingent of s t a t e  m i l i t i a  but  was r e -  

fused, Governor W i l l i a m  E, Smith auggeeted f irst  t h a t  the  

mayor organize a posse and c a l l  out  the  l o c a l  mi l i t ia  com- 

pany and recommended t h a t  the  Belo i t  a u t h o r i t i e s  sentence 
124 

t he  vagrants t o  ja i l  Tor s i x t y  or n i n e t y  days a t  hard l abor ,  

The excitement died down within a few days because t h e  r a i l -  

road company allowed the  vagrants t o  move t o  nor thern  W i s -  

consin on the  f r e i g h t  t r a i n s ,  but  the  d i f f i c u l t i e s  had 
125 

ca l l ed  the  a t t e n t i o n  of the  l e g i s l a t u r e  t o  t h e  problem. 

Another county i n  the  a o ~ ~ t h e a s t e r n  p a r t  of the  s t a t e  repor ted  

t h a t  in 1877 some 1,000 o r  1,100 "tramps" had been given 

rood a n d  s h e l t e r  i n  the  county j a i l ,  while i n  t h e  f i r s t  t e n  

months of 1878 an a d d i t i o n a l  874 of the vagrants had been 
126 

aided. To remedy t h i s  s i t u a t i o n ,  t h e  Board of C h a r i t i e s  

123~econd Annual Message o f  William E. Smith, Governor 
of t h e  S t a t e  of Wisconsin de l ivered  t o  t h e  Leg i s l a tu re  i n  
J o i n t  Convention Jan, 9, 1879, Wisconsin Publ ic  Documents, 
1878. 21-22. 

124 
Governor William E, Smith t o  W i l l i a m  Bladgett ,  Madison 

J u l y  12,-1878; Governor W i l l i a m  E, Smith t o  Mayor of Beloi t ,  
Madison, Ju ly  10, 1878, Wisconsin Manuscript Records, Execu- 
t fve .  

125~. A. Swineford t o  Governor W i l l i a m  E. Smith, 
Baraboo, Ju ly  13, 1878. ( telegram). Wiscons i n  Manuscript 
Records, Executive. 
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recommended t h e  paasage of a law which would g ive  e i t h e r  

the municipal o r  county judge the  a u t h o r i t y  t o  sentence 

those  indiv iduals  a r rea ted  f o r  vagrancy t o  s i x  months a t  

hard labor  i n  e i t h e r  t h e  s t a t e  p r i son  o r  some other  s u i t a b l e  
127 

place  of confinement, 

Governor W i l l i a m  E. Smith in h i s  annual message t o  t h e  

l e g i a l a t u r e  i n  3.879 discussed the inc iden t  a t  Belo i t  t h e  

preceeding year,  Vagrancy was c l e a r l y  beooming a aer ious  

problem i n  Wiaconsin, and he recommended the  enactment of 

"a law c l e a r l y  def in ing  t h e  crime of vagabondage, and pro- 
128 

viding f o r  i t s  awnmary and severe  punishmentw, Led by 

l e g i s l a t o r s  from the  southern oountiea of t h e  s t a t e ,  the 

l e g i a l a t u r e  of 1879 s e t  t o  work t o  provide a measure f o r  

t h e  punishment of "trampsfl wi th in  t h e  s t a t e ,  When t h e  need- 

ed measure was f i rs t  introduced, a s e c t i o n  provided f o r  the  

punishment of tttrampan i n  c e r t a i n  cases by whipping. Strong 

objeot ions were r a i sed  t o  such a means of  punishment, 

var ious l e g i s l a t o r s  claiming t h a t  the  e a s t e r n  s t a t e s  con- 

t r o l l e d  "trampatt e f f e c t i v e l y  without such severe  puniah- 
129 

ment. Increased pena l t i e s  were provided f o r  by t h e  

l e g i a l a t u r e  i n  1879 f o r  vagrants who were sentenced t o  im- 
130 

p r l s o m e n t  f o r  being "trampsflo Upon conviction, a person 

127~ighth Annual Report of  the  Sta te  Board of Chari- 
ties. 56, - 

1288econd Annual Peaaage of William E. Smith Governor 
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12%dadison S t a t e  Journal,  Feb. 7, 13, 1879. 

130~aws of Wiaconsin. 1879. Chap. 188. 



found g u i l t y  of t h i s  offense,  under the  provis ions of the  

l a w ,  was t o  be incarcera ted  in the  county jai l  a t  hard l abor  

f o r  n o t  more than s i x  months or i n  s o l i t a r y  confinement on 

gread and water f o r  a period no t  exceeding t h i r t y  days. 

Sentences no t  exceeding two years  could be pronounced f o r  

those tt trampst' convicted of carrylng weapons, s e t t i n g  f i r e s ,  

o r  threa tening  violence i n  a community. Upon the  r eques t  

of any competent o f f i c i a l ,  vagranta so sentenced t o  j a i l  

could be forced t o  l a b o r  upon cons t ruc t ion  pro j ec t s  i n  any 

l o c a l i t y  within t h e  county's j u r i s d i c t i o n ,  I f  the  vagrant  

refused t o  perform t h e  assigned labor ,  he then could be 

sentenced t o  t h e  s t a t e  pr i son  f o r  a period not  exceeding two 

years ,  An e f f o r t  was made i n  the  l e g i s l a t u r e  of 1880 t o  

r epea l  the  law of 1879 on t h e  grounds t h a t  it was unnecessary 

and worked a hardship  on those  indiv iduals  t r a v e l i n g  i n  

search of employment in the  nor thern  p a r t s  of t h e  s t a t e ,  

The r e p e a l  f a i l e d  because t h e  law was believed t o  provide 

a necessary p ro tec t ion  from the  cr iminals  then wandering 
131 

about the  s t a t e  a s  vagrants. 

Increased s e v e r i t y  i n  t h e  punishment of vagrancy d i d  

not ,  however, cause any reduct ion  in t h e  numbers of vagrants  

i n  the  s t a t e .  In 1878, 1,532 were fed and lodged o r  con- 

v ic ted  f o r  being vagrants;  in  1879, 1,561; and in 1882, 
132 

2,985 were s i m i l a r l y  t r e a t e d ,  Racine and Kenosha Counties 

l 3 l ~ a d i s o n  S t a t e  Journal, Feb. 10, 1880. 
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i n  p a r t i c u l a r  demanded t h e  enactment of more vigorous l e g i s -  

l a t i o n ,  t h e  Somer county s t a t i n g  t h a t  It had spen t  more than 
133 

$10,000 per year  t o  provide food and s h e l t e r  f o r  tftrampsv. 

An a c t  o f  1883 attempted t o  provide more s t r i n g e n t  r equ i re -  

ments by providing f o r  mandatory minlmwn sentences f o r  the  
134 

convict ion of vagrancy. The b i l l  was allowed t o  beaome 

law without the  s igna tu re  of' Governor Jeremiah Id. Rusk, 

When t h e  l e g i s l a t u r e  of 1885 passed an a c t  which would have 

allowed any j u s t i c e  of the peace t o  sentence a person con- 

vioted of vagrancy t o  jai l  f o r  n i n e t y  days on bread and water 

and a t  hard labor ,  Governor Rusk vetoed the a c t  a s  one which 

permitted "crue l ,  inhuman, and unusual punishmenttt. His 

veto was a l s o  baaed on the  f a c t  t h a t  laws i n  the  p a s t  had n o t  

diminished vagrancy, and the  Assenibly sus  tained t h e  veto 
135 

w i t h  but  one d i s s e n t i n g  vote. 

S tead i ly  d i d  vagrancy increase  i n  Wisconain i n  the e igh t -  

een-eight ies ,  and each increase  brought renewed demands f o r  

more e f f e c t i v e  l e g i s l a t i o n .  In 1886 a t o t a l  of 3,794 persons 
136 

were fed and lodged or  convicted t o  the jai ls  of  the  s t a t e .  

Again, t h e  l e g i s l a t i o n  ca l led  f o r  compulsory Imprisonment a t  

hard labor  fo r  t h r e e  months, t h r e e  t o  t e n  days of &ich term 

could be spent f n  s o l i t a r y  confinement . vTrampaT1 convicted 

of vagrancy were n o t  allowed under the  provis ions of the  a c t  

133~il.sukee Sent ine l ,  Jan. 25, 1883. 
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t o  p lay  cards on rece ive  any item of luxury such as  tobacco, 
137 

tea ,  or  coffee.  However, even t h i s  l e g i  s l a t  ion could 

not  check t h e  increase  of vagrancy, and i n  1887 and 1888 

same 11,928 of such wandering indiv iduals  were accounted f o r  
138 

i n  t h e  j a i l s  of t h e  s t a t e .  Alber t  0, Wright, formerly 

s e c r e t a r y  of  the S t a t e  Board of Char i t i e s ,  discussed the 

causes of vagrancy. "P i i t h  some i t  i s  the love  of' wandering, 

w i t h  o the r s  i t  i s  the  d e s i r e  t o  l i v e  without mrk; with 

o thers  i t  i s  a symptom of id iocy  or  insan i ty ;  with o the r s  i t  

i s  the  r e s u l t  of bein& crowded out of the s o c i a l  organizat ion 

through the  unf i t t edness  f o r  1& oring,  caused by v ices  o r  
139 

by incapac i ty  o r  by periods of F inancia l  depression." 

Since t h e  s t r i c t  vagrancy laws passed i n  t h e  eighteen- 

sevent fes  and eighteen-e ight ies  d i d  no t  measurably decrease 

vagrancy, m d  s i n c e  in  t r u t h  the  numbers of "tramps" appeared 

t o  have continued t o  increase  i n  the  eighteen-ninet ies ,  es- 

p e c i a l l y  a f t e r  and dur-ing the  depression of 1893, Wisconsin 

s impl i f ied  i t s  vagrancy code i n  1899. Conviction f o r  t h e  

crime of vagrancy w a s ,  a f t e r  1899, simply t o  be imprisonment, 
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n o t  exceeding n i n e t y  days. 

137~aws of Wisconsin, 1887. Chap. 200. 

lJ8Thfrd Biennial  Report of the S t a t e  Board of C h a r i -  
t i e s  and Reform of  the &ate  of Wiscoi-min f o r  t h e  two f i s c a l  

ending Sept, 30, 1888. Wisconsin Public Documents, - - 
139Pi-oceedings of the Nat ional  Conference of Chari- 

t i e s  and Correction a t  t h e  Twenty-Third Annual Session he ld  
Xn Grand Rapids l i ch igan ,  June 4-10, 1896. Albert  0. Wright, 
R~agrancy ,  " 232. 

% 140~ars of Wisconsin, 1899. Chap. 91. 



Essentially, the  laws concerning vagrancy were aimed 

a t  reducing the  amount of t'tramps" within the s t a t e  without 

g iv ing  adequate considerat ion t o  t h e  causes,  However, i n  

one area  connected with the  prevention of crime t h e  Wisconsin 

a u t h o r i t i e s  managed t o  i n s t a l l  some r a t i o n a l i t y  i n t o  the  

treatment and impriaonmen t of p r i s  onera, Eeginning i n  1872 

the  Board of Char i t i e s  pro tes ted  agains  t the  ind i sc r imina te  

imprisonment of a l l  persons convicted of crimes t o  the same 
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prison,  Over a decade l a te r ,  George W, Carter,  warden 

of t h e  Wisconsin S t a t e  Prison, s t r e s sed  the need of a s t a t e  

reformatory f o r  the  ''young of fenderv.  Such i n s t i t u t i o n s ,  

Warden Carter  maintained, could b e t t e r  c a r e  f o r  t h e  young 

cr iminal  a s  i t  't...is n o t  t o  punish the offender  f o r  what 

he had done - t h a t  i s  never t h e  t r u e  objec t  of punishment i n  

any case - but t o  chtnge the  course of h i s  l i f e ,  t o  develop 
142 

h i s  b e t t e r  nature,  and t o  r e p r e s s  h i s  e v i l  tendencies.  

Two years  l a t e r  i n  1887, Albert  0. Wright, then s e c r e t a r y  of 

the  Board of Char i t i e s ,  suggested t h a t  the  " p r e s e ~ t  pr ison 

be used f o r  f i r s t  offendersfr  and advocated the  establishment 
143 

of a new pr ison  o r  p e n i t e n t i a r y  f o r  t h e  "hardened cr iminalv.  

Af ter  t e n  years  of  a c t i v i t y  t h e r e  was some hope t h a t  

Wiscons i n  would e s t a b l i s h  a reformatory or  intermed l a t e  

prison, and many c i t i e s  of c e n t r a l  Wisconsin lobbied i n  

'*'second Annual Report of t h e  S t a t e  Board of Char i t ies .  
17-18. 

142Nilwaukee Sen t i n e l ,  Jan. 26, 1885. 

14%1ilwaukee Sent ine l ,  Jan. 27, 1887. 
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t h e  l e g i s l a t u r e  i n  case such a measure were passed. Wh en 

l e g i s l a t i o n  f o r  the  c o r ~ s t r u c t i o n  of a reformatory f o r  the  

f i r s t  offender was f i n a l l y  enacted i n  1897, Green Bay won 

t h e  competition f o r  the  s i t e  of t h e  reformatory, and by 

1898 the  i n s t i t u t i o n  was ready f o r  t h e  recept ion  o f  pr i soners  
145 

between t h e  ages o f  s ix teen  t o  twenty-five years. 

those persons convicted of murder could not  be s e n t  t o  t h e  

new reformatory, and the  management of the i n s t i t u t i o n  was 
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placed under t h e  Board of Control. This a c t  completed 

the  bui ld ing  of s t a t e  i n s t i t u t i o n s  f o r  the  c a r e  of t h e  de- 

pendent persons i n  Wisconsin i n  t h e  nineteenth-century.  

Once t h e  pr i son  bui ld ings  were completed, another pro- 

blem immediately arose;  what was t o  be done with the l abor  

of t h e  convicts?  In an e a r l i e r  chapter  it was seen t h a t  

the  pr i soners  a t  the  Wisconsin S t a t e  Prison were f i r s t  used 

t o  cons t ruc t  t h e  bul ldings aria prison f a c i l i t i e s ,  but a s  t h e  

i n s t i t u t i o n  ma completed, more and more pr i soners  were a v a i l -  

a b l e  f o r  o ther  types of labor.  A t  f i r s t ,  t he  p r i soners t  

l abor  was leased out ,  but  t h i s  system was replaced with t h e  

"publ ic  accountt' plan f o r  t h e  u s e  of pr i son  labor .  This plan 

involved t h e  s t a t e ' s  p lac ing  t h e  pr i son  made products upon 

t h e  market much fn t he  same manner a s  any other  manufacturer. 

Some criticism of t h i s  pol icy arose i n  the  e a r l y  eighteen- 

144&~adison, S t a t e  Journal, Feb. 11, 1895. 

145~ourth Biennial  Report of t h e  S t a t e  Board of Con- 
t r o l  of Wisconsfn Reformatory, Chari table  and Penal i n s t i -  
Eutions for t h e  two f i s c a l  years ending Sept. 30, 1898. 
Wisconsin Publ ic  Documents, 1897-98. 322. 

146~ars  of Wisconsin, 1897. Chap. 346. 



sevent ies ,  when the  manufacturing system as the  S t a t e  Prison 
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began t o  ahow a loss .  Further,  t h e  products o f  t h e  s t a t e  

pr ison,  the  manufacturing of cha i r s ,  came i n t o  d i r e c t  compe- 

t i t i o n  with p r i v a t e  e n t e r p r i s e  i n  t h e  s t a t e .  As a r e s u l t  o f  

a  meeting held w i t h  p r i v a t e  cha i r  manufacturers, t h e  S t a t e  

Prison commissioner agreed t o  s e l l  a l l  of the c h a i r s  produced 
148 

by t h e  pr i soners  ou t s ide  t h e  s t a t e  of Wisconsin. Then, 

a d d i t f o n a l  d i f f i c u l t i e s  were encountered in 1875 when aa  t h e  

r e a u l t  of t h e  Panic of 1873, a considerable  back-log of  
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goods accumulated f o r  whlch no market could be found, 

Interested i n  p u t t i n g  the  pr i son  on a  s e l f - s u s t a i n i n g  

bas i s ,  t h e  l e g i s l a t u r e  i n  1876 passed a law which authorized 

bhe warden of the  pr ison,  with the  approval of  the  board of 

d i r e c t o r s ,  t o  l e a s e  out  t h e  labor  of the  p r i soners  and t h e  

pr ison machinery t o  any i nd iv idua l  o r  c o r p o ~ a t i o n .  The con- 

t r a c t  was n o t  t o  exceed f i v e  years  durat ion,  and t h e  pr ison 

o f f i c e r s  were t o  r e t a i n  tho power t o  prevent  unhealthy o r  
1 50 

severe types of labor.  No corporat ion of fered  t o  l e a s e  

the  pr i son  labor  Immediately, but a f t e r  a  year a  l eaae  was 

granted t o  3. D. Wells and Company o f  Chicago For which t h e  

14rllffadison, S t a t e  Journal, Feb. 7, 1873. 

148Annual Report of the S t a t e  Prison Comniss ioner  of 
the  State of Wisconsin f o r  t h e  f i s c a l  gear ending Scpt. 30, 
1872. - Wisconsin Publ ic  Documents, 1572, 10. 

1 4 9 ~ u a l  Beport of the Direc tors  and Warden of  t h e  
S t a t e  P r f i a r  
ending Sept. 30, 1875. Wisconsin Publ i  c  Documents, 1875. 
% . r e c t o r s  Report," 2. 

150~aws of Wisconsin, 1876. Chap. 288. 



s t a t e  was paid f o r t y  cents  per  day f o r  t h e  l abor  of the  

convicts.  Although t h e  m o u n t  seemed small ,  the pr i son  

o f f i c i a l s  assured t h e  l e g i s l a t u r e  t h a t  t h e  con t rac t  would 

y ie ld  more p r o f i t  from t h e  labor  of the  pr i soners  than the  
151 

s t a t e  had ever r ea l i zed .  A t  f i r s t  t h e  Board o f  Char i t i e s  

opposed the  l e a s i n g  of the  pr ison l abor  t o  p r i v a t e  corpora- 

t ions ,  but  they  soon became s a t i s f i e d  t h a t  t h e  Wisconain 
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con t rac t  was well  managed and s a t i s f a c t o r y .  

Within a few years,  though, opposi t ion appeared i n  t h e  

Wiscona i n  l e g i s l a t u r e  again3 t t h e  cont inuat ion  of l e a s i n g  

the  labor  of the  convicts.  A b i l l  was introduced i n t o  the 

l e g i s l a t u r e  of 1879 & l c h  would, i f  passed, r epea l  the a c t  

of 1876, which had allowed the  o r i g i n a l  l e a s e  of t h e  pr i son  

labor. The major i ty  of the  Senate Committee on Char i tab le  

and Penal I n s t i t u t i o n s  defended the  l e a s i n g  of prison labor ,  

c l a h i n g  t h a t  f f  "...the pr i son  labor  i s  not  u t i l i z e d  i n  

t h i s  way t h e  burden f o r  support ing the  pr i soners  would be 
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heavier  on the  support ing and productive" members of s o c i e t ~ . ~  

With t h e  r i s e  of s t ronger  labor unions in Wisconsin a f t e r  

1880, the  opposition t o  the pr ison-contract  system became more 

i n s i s t e n t .  By 1883 the  b i g h t s  of Labor h a d  gained consider- 

1 5 1 ~ u a l  Reports of the  Direc tors  a n d  Warden of the  
Wisconain S t a t e  Prison with t h e  Reports of the Physician *and 
Chaplain f o r  the  F i s c a l  year ending Sept. 30, 1877. Wisconsin 
h b l i u  Documents, 1877. f lDfrectors  Report, " 8-11. 

153~fadison S t a t e  Journal,  Feb. 6, 1879. 
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a b l e  s t r eng th  i n  t h e  s t a t e ,  and the  opposi t ion spread n o t  

only t o  t h e  l e a s i n g  of pr i son  l abor  but  a l s o  the e n t i r e  pro- 

duction of pr i son  made goods which competed with t h e  r e s u l t s  

of " f ree  labor".  Assemblyman Michael Walsh of Xilwaukee 

introduced a b i l l ,  w i t h  t he  support  of the Milwaukee Trades 

Assembly, which would r e q u i r e  a l l  p r i son  made goods t o  be 

p l a i n l y  labeled.  T h e  major i ty  of t h e  members of t h e  Assembly 

agreed with the  opponents of t h e  Walsh b i l l  who i n s i s t e d  

t h a t  the  goods made in t h e  pr isons were both popular and of 
1 54 

e x c e l l e n t  qual i ty .  Defeated i n  h i s  a t tempt  t o  c u r t a i l  

t he  competition of pr i son  made goods with t h e  products of 

tffree labor t t ,  Walsh adopted a new approach in 1885 when he 

lntroduced a b i l l  abol i sh ing  the l e a s i n g  of pr i son  con t rac t  
155 

labor .  George We Mackie of  Fdilwaukee, r ep resen t ing  

Milwaukee businosa men t e s t i f i e d  before  the  Assembly Committee 

on S t a t e  Af fa i r s  t h a t  t h e  l eas ing  of pr ison l abor  t o  manu- 

f a c t u r e r s  represented an u n f a i r  p r a c t i c e  a g a i n s t  t h e  " f r e e  
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labor" of t h e  s t a t e .  On the  f l o o r  of the Assembly Walsh 

a l s o  defended h i s  b i l l  on t h e  grounds t h a t  t h e  system of 

l e a s i n g  l a b o r  t o  p r i v a t e  e n t e r p r i s e  came i n t o  d i r e c t  con- 

f l i c t  with the  work of "honest l aborN.  He a l s o  pointed out 

t h a t  New York had a l ready eliminated the  system of l e a s i n g  

l%ilwaukee Sen t ine l ,  Jan. 19, Feb. 14, 1883, Madison 
S t a t e  Journal, Xarah 22, 1883. 

15%lilnaukee Sent ine l ,  Jan. 28, 1885. This measure 
also had t h e  support  of the Milwaukee Trades Assembly, a 
Knights of Labor organization. 

156~ilwaukee Sent ine l ,  Feb. 19, 1885. 
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pr ison  l abor  and t h a t  Massachusetts and Mew Je r sey  would 

abo l i sh  t h e  system with t h e  exp i ra t ion  of t h e i r  present  con- 
157 

t r a c t s .  

Adversaries of the Vialah b i l l  o f fered  proof, based on 

Frank A.  lower's r e p o r t  of the Wisconsin Bureau of Labor 

S t a t i s t i c s ,  t h a t  t h e  system was workable because i t  had been 

adopted by the  major i ty  of the  s t a t e s  of the  na t ion ,  Since 

a g r e a t e r  por t ion  of the products of the Wisconsin S t a t e  

Prison did n o t  come i n t o  d i r e c t  competition w i t h  the products 

of the p r i v a t e  e n t e r p r i s e  of the s t a t e ,  t h e  opponents of t h e  

Walsk b i l l  denied t h a t  the  wages of the  l abore r s  of the 

s t a t e  were reduced i n  consequence of the system then i n  

fo rce  a t  the  pr ison,  Assemblyman P, Norcross, a Republican 

from J a n e s v i l l e  opposed the Walsh b i l l  because he considered 

t h e  system of l e a s i n g  out  t o  be f i n a n c i a l l y  b e n e f i c i a l  t o  

the  s t a t e  i n  add i t ion  t o  teaching the  inmates of the  p r i son  

a  p r o f i t a b l e  t rade .  Thus, the Walsh b i l l  of 1885 was in-  
1 58 

d e f i n i t e l y  postponed i n  t h e  Assembly by a  vote  of 56 t o  40. 

I n  t h e  hope of avoiding c o n f l i c t s  with t h e  manufacturers 

and t h e i r  mployees,  the  S t a t e  Board of Char i t i e s  and Reform 

i n  i t s  r e p o r t  of 1885-86 advocated a  plan f o r  the  ins t ruc -  

t i o n  of' ppiaonera i n  some t rade  which would not  r e q u i r e  the  

use of machinery, Although the  Board of Supervision approved 

o f  the  l eas ing  of pr i son  labor ,  t h e  Board of Char i t i e s  came 

t o  oppose i t  and reversed i t s  previous pos i t ion .  Wisconsin's 

Ls%ilwaukee Sent ine l ,  Feb, 27, 1885, 

L w ~ a d  ison S t a t e  Journal, 



g r e a t e a t  need in  s k i l l e d  l a b o r  was on t h e  farms o f  t h e  

s t a t e ,  bu t  t h e  Board of Char i t i e s  added ",,. s k f l l e d  l a b o r  i n  agriculture cannot be 
taught  i n  a prison...The cr iminals  come very 
l a r g e l y  f rom t h e  young l o a f e r s  of o m  v i l l a g e s  
and c i t i e s  who have never learned any usef'ul 
industry,  o r  any r e g u l a r  h a b i t s  of labor ,  To 
reform cr iminals  a very e s s e n t i a l  th ing  is  t o  
give them a good trade.  One a d d i t i o n a l  reason 
we favor the  t r a i n i n g  of pr i soners  i n  the  
t r ades  i s  t h a t  thereby the  competit ion of 
pr i son  f a c t o r i e s  w i t h  f r e e  f a c t o r i e s  i s  done 
away with and with i t  the  opposi t ion of manu- 
fao tu re ra  and t h e i r  ernployeos t o  pr i son  
labor  .'I59 

Ehcouraged by t h i s  r e p o r t ,  the  antagonis ts  of the  system o f  

l e a s i n g  pr i son  l abor  introduced a b i l l  i n t o  the  l e g i s l a t u r e  

i n  1887 which would p r o h i b i t  the  cont inuat ion of the p r a c t i c e  

a f t e r  the  exp i ra t ion  of the  present  cont rac ts .  Labor 

wi th in  the pr i son  would have been l imi ted ,  according t o  t h e  

proposed b i l l ,  t o  e i g h t  hours of work a day, with four hours 
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t o  be devoted t o  study and recrea t ion .  

Conf l ic t ing  testimony was presented before t h e  Assembly 

Corni t tee  on Labor and Nanufacturing, t o  which the  b i l l  had 

been re fe r red .  Nicholas Smith, a member of the Board of 

Supervision, presented t h a t  group's reasons f o r  maintaining 

the  system. Smith t e s t i f i e d  t h a t  between 1870 and 1877 

when t h e  s t a t e  had been on the  "publ ic  accountv plan,  the  

pr i son  had cos t  the s t a t e  about $50,000 per year t o  operate ,  

15g~econd Biennial  Report of the S t a t e  Board of Chari- 
t i e s ,  v i i i - i x ,  Milwaukee Sent ine l ,  Jan. 27, 1887. Report 
of an address by Albert  0. Wright Secre tary  of the  Board of 
Char i t ies .  

16%ad ison  S t a t e  Journal, Feb. 9, 1887; Milwaukee 
Sen t ine l  Feb, 10, 1887. 



Under t h e  l e a s e  system of con t rac t ing  pr i son  l a b o r  t o  manu- 

f a c t u r e r s ,  however, the  pr i son  was almost opera t ing  on a 
161 

self -supporting bas is ,  Other witnesses appeared before  

the committee a  week l a t e r  p ro tes t ing  aga ins t  the  l e a s i n g  of 

pr i son  labor ,  bu t  t h e i r  e f f o r t s ,  combined with t h e  numerous 

p e t i t i o n s  s e n t  t o  t h e  l e g i s l a t u r e  by the  various labor  or -  

ganizat ions of t h e  s t a t e ,  proved t o  no a v a i l  because the  
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Asaembly k i l l e d  t h e  b i l l  by a s u b s t a n t i a l  margin. 

Several  o ther  measures were introduced in the sess ion  

of 1887 which r e f l e c t e d  the  mounting opposi t ion t o  the  

con t rac t ing  of pr i son  l a b o r  t o  corporat ions,  Senator 

H, C. Cooper, a Republican from Racine, introduced i n t o  the  

l e g i s l a t u r e  a j o i n t  r e s o l u t i o n  f o r  an amendment t o  the S t a t e  

Const i tu t ion  t o  prevent  the  l e a s i n g  of pr i son  labor ,  which 
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passed the  Senate but  was k i l l e d  i n  the  Assembly. I n  

the  same sess ion ,  i t  was proposed t o  appoint  an i n v e s t i g a t i n g  

c o m i t t e e  t o  recommend t o  the l e g i s l a t u r e  of 1889 the b e s t  

methods f o r  t h e  use of pr i son  and convict  labor .  I n  the  

Assembly t h i s  measure was a s s a i l e d  because t h e  members sym- 

p a t h e t i c  t o  labor  claimed t h a t  both of t h e  major p a r t i e s  had 

pledged themselves t o  abol i sh  t h e  l e a s i n g  of pr i son  labor  

and t h a t  t h e r e f o r e  t h e  committee t o  be appointed would only 

161~filwaukee Sent  ine l ,  Feb. 10, 1887. 

16*hlad ison S t a t e  Journal, Feb, 16, 1887, Numerous 
p e t i t i o n s  from the l abor  organizat ions of t h e  s t a t e  urged 
t h e  abol i sh ing  af t he  cont raot  system b u t  in  add i t ion  aev- 
e n t s  members of t h e  Elfilwaukee Chamber of Commerce a l s o  
pe t i t ioned  i t s  abolishment, Milwaukee Sen t ine l ,  Feb. 22, 
1887. 
b 

163~adison S t a t e  Journal,  



be a waste of t h e  and money. Assemblyman E. A. Egery, a 

Democrat from Kacine remarked in the  l e g i s l a t i v e  debate  t h a t  

".. .prisoners a r e  n o t  reformed by becoming machines o f  con- 

t r a c t o r s .  The holdera of s inecure  pos i t ions  i n  pr l sons  

would have something t o  do i f  the  pr i soner  worked on s t a t e  
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accounts instead of by contract." Although t h e  appoint-  

ment of the  i n v e s t i g a t i n g  committee was opposed by the  l a b o r  

groups in the  l e g i s l a t u r e ,  the  measure passed and thus  the 
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quest ion was delayed f o r  another two years ,  

The r e p o r t  of t h e  l e g i s l a t i v e  c o m i t t e e  authorized t o  

i n v e s t i g a t e  the f e a s i b i l i t y  of' changing the  system of u t -  

i l i z i n g  pr i son  labor  k i l l e d  whatever hope exis ted  i n  the  

l e g i s l a t u r e  of 1889 i n  r e spec t  t o  abol i sh ing  the  con t rac t  

system. Unhesi ta t ingly,  t h e  c o m i t t e e  s t a t e d :  ". . .Wisconsin 

i s  to  be congratulated on the  success fu l  management of i t s  

prisons.. .and t h e  committee t r u a t s  t h a t  your honorable body 

w i l l  s e e  f i t  t o  continue t h e  success of t h e  priaon by no t  

d is turb ing ,  or  modifying t h e  present  con t rac t  system of 
166 

laborpOv This r e p o r t  was f u r t h e r  strengthened by a re- 

commendation by the  Board of Supervision f o r  t h e  continuance 

of the e x i s t i n g  means of the employment of pr ison labor .  

It argued t h a t  t h e  products of t h e  pr i son  l abor ,  under those  

16%ilwaukee Sent ine l ,  March 16, 1887; Madison S t a t e  
Journal,  March 16, 1887, 

165~he measure was approved by a major i ty  of t h e  
Assembly committee on Labor and Hanufacture. Assembly 
Journal,  1887, 469-70, 

166~s sembly Journal,  1889. Appendix, 71. 



condit ions,  were merely p a r t  of the many competit ive condi- 
167 

t i o n s  of the marketplace. A b i l l  abol i sh ing  t h e  l e a s i n g  

of pr i son  labor  d i d  pass the  Assembly in 1889, b u t  was 

tabled i n  the  Senate by a vote of 16 t o  14, w i t h  two members 
168 

n o t  voting. 

Repeated de fea t s  no doubt dampened the  ardor  of the  

advocates o f  t h e  "publ ic  accountu plan of pr i son  labor  a f t e r  

1889, f o r  the  movement d i d  not  rega in  i t s  fill momentum un- 

t i l  the las t  two l e g i s l a t u r e s  of the  nineteenth-century.  In  

1897 Assemblyman 3. A. Eaton, a Cudahy Republican, and 

Senators  J. J. BiIcGillivray and F. A. Dennett endeavored t o  

have t h e  l e g i s l a t u r e  approve a measure d ra f t ed  i n  conformity 

with the  New York l a w  and prepared by a committee of the  

Wiaconain Anti-Convict Labor Association. Pr i soners ,  under 

t h i s  law, were t o  be employed i n  the  cons t ruc t ing  and r e -  

p a i r i n g  of the  highways of the  s t a t e  i f  sentenced t o  hard 

labor.  Other pr i soners  were t o  be employed i n  the  manu- 

f a c t u r e  of goods, whfc'h could not  be placed upon the open 

market t o  compete with goods manufactured ou t s ide  of t h e  

pr ison,  and a l l  such products were t o  be used in pub l i c  
169 

i n s t i t u t i o n s  maintained by the  count ies  of the  s t a t e .  

I b ' ' ~ h i r d  Biennial  Report of the  S t a t e  Board of Super- 
v is ion  of Wiscons i n  Chari table ,  Ref ormatorg and Penal l n -  
a t i t u t i o n s  f o r  the  two f i s c a l  years  ending Sept. 30, 1888. 
Wisconsin Publ ic  Documents, 1887-88. 26, 28, 29. 

168~adison State Journal, Jan. 31, Apr i l  12, 17, 1889; 
Milwaukee Sent ine l ,  Apr i l  12, 1889. 

l6%adison S t a t e  Journal, Feb. 1, 4, 1897. 
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Hearings were held by t h e  Committee on Char i tab le  

and Penal I n s t i t u t i o n s  regarding the mer i t s  of the  proposed 

l e g i s l a t i o n .  Senator Dennett assumed t h e  burden of  the  

defense of the  b i l l  by suggesting t h a t  the  pr i soners  be put 

t o  work on farms r a % s i n g  vegetables  and f a m  produce which 

:*a 
'D 
? 

would be used by the  pr i son  and o the r  s t a t e  i n s t i t u t i o n s ,  
- e . *+ 
C He was even w i l l i n g  t o  put the  convicts  t o  work cons t ruc t ing  
t 
& walls, anything which would prevent t h e  products of pr i son  
$ 

- .  ., E l a b o r  Prom coming i n t o  competition w i t h  f r e e  labor .  The 

good Senator was, however, the  owner of a  cha i r  manufactur- 

ing  establishment and he challenged h i s  l i s t e n e r s  t o  ".eecome 

w i t h  me t o  Por t  Washington i n  t h e  summer and s e e  the men of 

my f a c t o r y  walking about the  s t r e e t s  n o t  knowing where the  

next  meal was coming from....It i s  due t o  convict  competition 

and something must be done t o  p r o t e c t  honest  men who a r e  

w i l l i n g  t o  work but  who cannot because t h e i r  e r r i n g  fel lows 
170 

have a  monopoly." Pres ident  James Eo Heg of' the S t a t e  

Board of Control l ikewise  added h i s  testimony, favoring 

t h e  lessening  of the competition between pr i son  and f r e e  

l abor  and suggested t h a t  perhaps the  pr i son  l abor  could be 
1-1 

u t i l i z e d  on pr ison farms. 

Proposals by Dennett and Heg t h a t  a p r i son  farm be 

es tabl i shed  f o r  the  use of t h e  pr isoo and o the r  s t a t e  in-  

s t i t u t i o n s  drew quick r e b u t t a l s  from witnesses i n t e r e s t e d  

i n  p ro tec t ing  t h e  fwiner and h i s  market. D. J. Brguaon, 

Sentinel, March 11, 1897. 

Sent ine l ,  March 11, 1897. 



a farmer l i v i n g  near t h e  priaon, t e s t i f i e d  t h a t  the  pr i son  

farm would be a s  expensive t o  maintain a s  a f a c t o r y  and 

would deprive the  a g r i c u l t u r a l i s t s  about Waupun of one of 
1'72 

t h e i r  ready markets. Assemblyman W. Edwards, a Republican 

farmer from Fond du Lac County, s t a t e d  t h a t  t h e  whole t e s t i -  

mony of Dennett and Heg seemed t o  prove t h a t  they wished t o  

p lace  the whole burden of s u p p o r t h g  the  s t a t e  upon the  

v a g r i c u l t u r a l  c l a s s w .  Noat of t h e  objec t ions  t o  the  system, 

Edwards continued, w e ~ o  t h a t  ''. . .a Pew manufacturers a r e  

objec t ing  t o  t h i s  because i t  i n t e r f e r e s  w i t h  t h e i r  cha i r  

business," More damaging was the  t e s t b o n y  of Supervisor 

Theodore Zillrner of the County of Milwaukee, who supported 

the  plan f o r  the  l e a s i n g  of convicts  because t h a t  plan had 

been adopted f o r  the  Nilwaukee House of' Correction, Zillmer 

repudiated the  statements t h a t  the  Wisconsin Prison products 

were underse l l ing  those of p r i v a t e  e n t e r p r i s e .  On the  o ther  

hand, he claimed, ",. ,the underlying p r i n c i p l e  02 t h e  manu- 

f a c t u r e r s  who were urging some 02 t h e  b i l l s  was n o t  a t r u e  

love of the  poor labor ing  manbee the  end sought was t h e  des- 

t r u c t i o n  of competitlon and the  c rea t ion  of t r u s t s  i n  order  

t h a t  they might secure a higher  price,..The whole mat ter  was 

s t a r t e d  because the  Supervisors of Xilwaukee County had re-  

fused t o  go i n t o  the c h a i r  t r u s t o f t  Once again,  t h i s  type 

of l e g i s l a t i o n  f a i l e d  t o  gain the approval of the  l e g i s -  

l a t u r e ,  but l a t e r  i n  another e f f o r t  t h e  combined e f f o r t a  

172~hia the  Pollowing testimony w i l l  a l s o  be found in 
t h e  ~ ~ ~ i l w a u k e e  Sent ine l ,  March 11, 1897. 



of the l a b o r  organizat ions and t h e  manufacturers of the  

s t a t e  produced some t ang ib le  r e s u l t s .  

I f  these  groups could no t  abol i sh  the  l e a s i n g  of pr ison 

labor ,  the  b e s t  a l t e r n a t i v e  was t h e  passage of a law t o  en- 

f o r c e  the  l a b e l i n g  of a l l  pr ison made goods. To t h i s  end, 

Senator J. J. McGillivray introduced a bil l .  which would r e -  

qu i re  the  l a b e l i n g  of a l l  pr i son  goods made i n  Wisconsin 
173 

before they  were placed f o r  s a l e  upon the  market, 

Speaking before  t h e  Senate, McGillivray urged the  passage of 

the  bill 

t f r . . i n  t h e  i n t e r e s t s  of the  labor ing  men of our 
s t a t e ,  and I be l i eve  t h a t  i f  enacted i n t o  law 
t h a t  it w i l l  h e l p  them t o  earn t h e  wages t h a t  
properly belong t o  them.*,.The welfare  of our 
s t a t e  depends upon t h e  employment of our labor-  
ing people, f o r  as  they earn they become b e t t e r  
c i t i z e n s ;  the more they  earn the b e t t e r  business  
we w i l l  have the more money w i l l  be put i n t o  c i r -  
cu la t ion ,  and the  more corni'orts we w i l l  enjoy.,.. 
The quest ion i s  how long w i l l  t he  l abor ing  man be 
a b l e  t o  support  t h i s  i d l e  c l a s s ?  Every year the 
burden becomes more burdening upon them t o  support  
a l l  branches of the  government. You must remember 
t h a t  it i s  no t  f a i r  t o  t a x  the  honest l abore r  t o  
support  t h e  cr imlnal  and then t o  t u r n  around and 
compel him t o  compete with the  sane cr iminal  t h a t  
he helps  t o  support."l74 

Backed by p e t i t i o n s  numbering aome 50,000 s ignatures ,  the  

b i l l  passed the  Senate by a vote  of 23 t o  2 although t h e  

Senate f i r s t  de le ted  t h e  c lause  whf ch would fo rce  the 

173Madison S t a t e  Journal, March 12, 1897. 

174~adison S t a t e  Journal, March 17, 1897. 
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Wisconsin pr i son  made goods t o  be labeled,  

The f i n a l  form of the a c t  when passed was i n  r e a l i t y  a 

small concession t o  the objec t ing  l abor  groups and manufac- 

t u r e r s  of the s t a t e .  The measure provided t h a t  a l l  goods 

made by convict  labor ,  except those made i n  the  s t a t e  of 

Wisconsin, had f i r s t  t o  be labe led  w i t h  the words "Convict 

3iadett before they could be offered Tor s a l e  i n  the s t a t e .  

Enforcement was placed in the hands of the  a l r eady  inade- 

quate  s t a f f  of the CommSsaioner of Labor S t a t i s t i c s ,  and 

prosecution f o r  v i o l a t i o n  could be had under t h e  d i s t r i c t  
176 

a t t o r n i e s  of the  count ies  of the s t a t e .  The l e g i s l a t u r e  

d i d ,  however, appoint  a th ree  member Board o f  Pr ison Labor 

Commissioners t o  s tudy the problem of l e a s i n g  the  pr i son  

l abor  and t o  r e p o r t  a t  the  next  sess ion ,  

Ten years  before,  such a commission appointed by the 

l e g i s l a t u r e  had unanimously recommended the  cont inuat ion of 

t h e  e x i s t i n g  system, but  i n  1899 the  r e p o r t  was extremely 

c r i t i c a l  of the  arrangement made by the  Board of Control f o r  

the  u t i l i z a t i o n  of Tiisconsin' s pr i son  labor .  According t o  

t h e  f i g u r e s  presented t o  the cornmiasion by the Board of Con- 

t r o l ,  i t  was shown t h a t  the s t a t e  derived f i f t y  cents  per day 

per pr i soner  f o r  the  labor  leased t o  M. Do Wells and Company, 

17%adison S t a t e  Journal, March 23, 1897. The Journals 
of t h e  Leg i s l a tu re  do not  i n d i c a t e  50,000 s igna tu res  but 
l abor  organizat ions from ~ a c r o i s e ,  Hacine, Oshkosh, Milwaukee, 
Green Bay, Superior,  Appleton, Wausau, Menasha, and Sheboygan 
sen t  numerous p e t i t i o n s  vbich were supplemented by p e t i t i o n s  
from manufacturin@ establishments i n  t h e  State .  

176~aws of Wisconsin, 1897. Chap. 155. 



twenty-seven cen t s  per day per pr i soner  i n  t h e  h i t t i n g  m i l l  

of t h e  prison, and f i f ty-seven cents per day per pr i soner  

from t h e  p r i soners r  t a i l o r  shop. These f igures ,  however, d i d  

n o t  r ep resen t  a c l e a r  p r o f i t  t o  the s t a t e  f o r  out of t h i s  

money the s t a t e  had t o  pay f o r  the  support  of t h e  pr isons,  

t h e  cos t  of power and f u e l  f o r  the bui ld ings ,  r e p a i r  and 

maintenance of the  shops and shaftings, as wel l  a s  f o r  insur-  
177 

ance and i n t e r e s t  upon t h e  c a p i t a l  investment i n  the pr ison.  

Further,  t h e  commissioners were extremely c r i t i c a l  of the 

condi t ions under which the  pr i soners  a t  the  Waupun S t a t e  

Prison were forced t o  l i v e .  '!The bui ld ings ,  tt t h e  Cornmission- 

era  wrote, "with few exceptions a re  i n  poor shape. The bath 

f a c i l i t i e s  a r e  wretched, The c e l l s  a r e  a s  narrow and small 

a s  i n  any p r i son  i n  t h e  United S t a t e s ,  i f  n o t  smaller ,  being 

f o r t y  inches i n  width. ..with no plumbing, . ,yet these  p r i s -  

oners s leeping  in such quar ters  under the  f i l t h y  bucket 

system, brea th ing  an atmosphere t h a t  must be pol lu ted ,  a r e  

expected t o  be on hand f resh  and i n  good condit ion f o r  t e n  
178 

hours hard work every working daytf,  I n  a  d e t a i l e d  s e t  

of recommendations the  Cormnissioners suggested a plan f o r  

t h e  improvement of t ke  Wisconsin S t a t e  Prison and a l s o  a d -  

vocated t h a t  t h e  Wisconsin Leg i s l a tu re  enact  a method which 

would emulate the pr i son  labor  system which had been adopted 
179 

by t h e  s t a t e  of New York. 

" . ' - ' ~ e ~ o r t  of t h e  Board of  Prison Labor Conmissionera. 
Wisconsin Publ ic  Documents, 1899-1900. 13. 

A I Cj Board of Prison Labor Commissioners. 22. 

"%3oard of Prison Labor Commissioners. 25-28. 



Senator Dennett again l ed  the way i n  the  l e g i s l a t u r e  

of 1899 by introducing a  j o i n t  r e s o l u t i o n  c a l l i n g  f o r  the 

Board of Control t o  adopt the New Pork system f o r  the  manu- 

f a c t u r e  of goods and a r t i c l e s ,  T h f a  act ion was taken upon 

the  advice of tho Board of OontroL, who s t a t ed  t h a t  immed- 

i a t e  improvement could be had i f  they only were given auf- 
180 

S i c i e n t  au thor i ty ,  Tho r e s o l u t i o n  ca l led  f o r  the develop- 

ment cf t h e  system as  r a p i d l y  as poss ib le  within the  l i m i t s  

of experience, which tended t o  show t h a t  t h e  renovat ions 
181 

would be p r a c t i c a l  and p r o l i t a b l e  t o  the  s t a t e ,  This 

ac t ion ,  i t  must be noted, d i d  n o t  make it  mandatory t h a t  t h e  

Board of Control abol i sh  the  l e a s i n g  of pr i son  labor ,  bu t  

gave them d i s c r e t i o n a r y  powers t o  put the  pr i son  on a s e l f  

supporting basis .  Nevertheless, s a t i s f a c t i o n  of the  demands 

of Labor and the  af fec ted  manufacturing groups had t o  await  

the  l a t e r  l e g i s l a t i o n  of t h e  twentieth-century. 

morn 1871 t o  1900 Wisconsin had made s u b s t a ~ t i a l  im- 

provements i n  the care  of i t s  poor and dependent persons, 

g e t  the system l e f t  much to  be desired.  P o l i t i c s  played a  

c e n t r a l  r o l e  i n  the  ee lec t ion  of' t h e  o f f i c i a l s  of the  var ious 

i n s t i t u t i o n s  of the  s t a t e  and of the  count ies ,  Clarence 

Snyder of the  S t a t e  Eoard of Control, i n  a  paper to  the 
. National  Conference of Char i t i e s  ar,d Corrections,  s t a t e d  

t h a t  ". . .our i n s t i t u t i o n s  a r e  unfor tunate ly  no t  f r e e  from 

p a r t i s a n  inf luences,  Changes i n  board members and zuperin- 

18%lilwaukee Sent ine l ,  Feb. 17, 1899, 

181~awa of Wisconsin, 1899. J o i n t  Resolution NO. 15, 
p'. 768. 



tendents  f o r  pa r ty  reasons s t i l l  go on, and i t  i s  impossible 

t o  p r e d i c t  when t h a t  des i red  e r a  of c i v i l  s e r v i c e  w i l l  come 

wherein quest ions of p o l i t i c a l  s t r i p e  and r e l i g i o u s  f a i t h  
182 

do no t  enter." Unfortunately f o r  the  scholar ,  d e t a i l e d  

records of the  r o l e  of p o l i t i c s  i n  determining the  s e l e c t i o n  

of o f f i c e r s  of the  publ ic  i n s t i t u t i o n s  a r e  lacking ,  The 

notebooks of Sophronius S. Landt i l l u s t r a t e  a t  l e a s t  one 

case of the  i n t e r r e l a t i o n s h i p  of p o l i t i c s  and the  d i s t r i -  

but ion of i n s t i t u t i o n a l  pos i t ions .  Landt, a member of t h e  

Republican party,  was a c t i v e  i n  p o l i t i c s  of the s t a t e  f o r  

some seventeen years  up t o  the  r i s e  of the Progressive par ty ,  

He had been d u r i n ~  t h i s  time County Treasurer  of Adms 

County, a member of t h e  S t a t e  Leg i s l a tu re ,  and f i n a l l y ,  

superintendent  of the  S t a t e  Publ ic  School f o r  Dependent and 
183 

Eegleoted Children. 

During h i s  term as  Assemblyman i n  the  Wisconsin Legis- 

l a t u r e  of 1895 Landt decided t h a t  he  would apply f o r  one of 

t h e  superintendent 's  pos i t ions  a t  a s t a t e  i n s t i t u t i o n ,  After  

consul t ing  with h i s  v i f e  he decided t o  apply f o r  the  super- 

intendency of the  S t a t e  Publ ic  School, reasoning tha t  "...on 

account of t h e  Republican l a n d s l i d e  every superintendent  

w i l l  be changed and I t h ink  my show w i l l  be a s  good as the  

182Proceedings of the  Nat ional  Conference of C h a r i t i e s  
and Correction a t  the  Twenty-Second Session held i n  New 
Haven Conn,, May 24-30, 1895, Clarence Snyder "Boards of 
Control, 38, 

18%lanuscript Notebooks of S. S. Landt, Wisconsin His- 
t o r i c a l  Society,  (Madison, Wiscons i n ) ,  Notebook No, 6, 
Chapter 14. Paotebookts pages unnumbered. 
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r e s t  A few days before  the  c lose  of the sess ion  h i s  

f r i e n d s  i n  the l e g i s l a t u r e  c i r cu la ted  a p e t i t i o n  t o  the  

governor which was signed by most of the  members of the 

Assembly, reques t ing  the  appointment of Landt t o  the  super- 

intendency of the S t a t e  Publ ic  School. Synchronized w i t h  

t h i s  p e t i t i o n ,  Eandt had made a formal app l i ca t ion  t o  the 

governor and awaited h i s  appointment w i t h  confidence, ff.,.as, 

according t o  t h e  capr ic ious  custom preva i l ing  a t  t h a t  time,,, 

appointments came and went with the p o l i t i c a l  f a c t i o n  o r  
18 5 

p a r t y  i n  powerof' Landt entered i n t o  h i s  d u t i e s  a s  

Superintendent of the  S t a t e  Publ ic  School i n  Ju ly  of 1895 

and remained a t  t h i s  pos t  a s  long a s  h i s  f a c t i o n  of the  

Republican par ty  remained i n  power. After  s i x  years  a t  t h i s  

i n s t i t u t i o n ,  Landt d i d  not  apply f o r  reappointment f o r  he 

saw the  "inexorable r e s u l t t t  of the  v i c t o r y  of the  Progres- 

s i v e  f a c t i o n  of t h e  Republican pa r ty  a t  the  p o l l s  i n  the  
186 

f a l l  of 1900, 

Considerable i n s t i t u t i o n a l  expansion took place i n  
A, 

Wisconsin f o r  the  care of the  poor and dependent persons in 

t h e  period jus t  reviewed. An adequate group of county hospi- 

t a l s  f o r  the  insane, supplemented by t h e  s t a t e  h o s p i t a l s ,  

aasured treatment f o r  a l l  persons in need of i n a t i t u t i o n a l  

care ,  Bomes f o r  the  dependent and neglected ch i ld ren  and - 
184~andt Notebooks, Notebook No. 6, Chap. 14. 

18?Landt Notebooks, Notebook No, 6, Chap. 140 

l B 6 ~ a n d t  Notebooks, Notebook NO. 7, p o l .  Actual ly  
Landt was replaced on Apr i l  26, 1899 by a unanhous  vote of 
the  Board of Control. see. Milwaukee Sent ine l ,  Apr i l  25, 27, 
1899, 



t he  mental ly  d e f i c i e n t  persons were a l s o  constructed during 

t h i s  e ra ,  making poss ib le  g r e a t e r  c l a s s i f i c a t i o n  and more J' 

specia l ized  care  fop these  ca tegor ies  of dependents. A re-  

formatory had a l s o  been establ ished t o  sepa ra te  young crim- 

i n a l s  from the  mature a t  the  S t a t e  Prison. These a d d i t i o n a l  

f a c i l i t i e s  were a l s o  supplemented by semi-private i n s t i t u t i o n s ,  

such a s  the Xilwaukee I n d u s t r i a l  School f o r  Gi r l s ,  made nec- 

e s sa ry  when l e g i s l a t i o n  was passed ordering the  removal of 

g i r l s  from the Wisconsin I n d u s t r i a l  School a t  Waukesha. The 

Wisconsin Schoola f o r  the  Blind and Deaf remained i n  contin- 

uous operat ion i n  t h i s  period, cons tant ly  expanding the 

numbers of persons educated. Despite the enlargement of 

these  schools,  t h e  capaci ty  of the School f o r  t h e  Deaf f e l l  

F a r  s h o r t  of the  needs of the  s t a t e ;  so a f t e r  1885 c i t i e s ,  

under the  supervis ion of the  var ious s t a t e  agencies,  were 

allowed t o  maintain schools f o r  t h e  deaf in t h e i r  comun- 
187 

i t i e s .  This l e g i s l a t i o n  was passed l a r g e l y  through the  

e f f o r t s  of the  Phonological I n s t i t u t i o n  o f  Milwaukee and 
188 

aided by the  testimony of' Alexander G r a b  Bell  i n  1885. 

Within t e n  years  s i x  schools besides the s t a t e  one were i n  

operation, and the e a r l y  opposi t ion from o f f i c i a l s  of the  1 

187~awa of Wisconsin, 1885. Vol. I. Chap. 315. 

188~elevan Wiscons i n  Times, Feb. 14, 1895: Ir?iscons in 
Phonological I n s t i t u t e ,  The Wisconsin System of Publ ic  Day 
School, (Milwaukee, 18931 ; vJiscons i n  Phonological I n s t i t u t e ,  
Improvement of t h e  Wisconsin System of Education f o r  Deaf 
Mutes (Milwaukee, l894) ,  i n  the Pamphlet Col lec t ion  of the  
-:sin H i s t o r i c a l  Society,  Madison Wisconsin, provide in- 
formation on the  movement f o r  the  es tabl i shment-of  the day 
school f o r  deaf mutes. The Wisconsin Times was a paper 
published by t h e  'i'iisconsin School f o r  the Deaf. 
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#isconsin School f o r  the  Deaf had vanished. 

Basical ly ,  the  underlying philosophy f o r  the ca re  of 

the  poor d i d  n o t  chanse during the  period from 1871 t o  1900. 

A s  an inher i t ance  from the  e a r l i e r  period, the  convict ion 

s t l l l  remained t h a t  the  causes of "pauperism" were l a z i n e s s ,  

improvidence, weakness o: charac ter ,  and intemperance. Local 

r e s p o n s i b i l i t y  continued t o  be the  c e n t r a l  f e a t u r e  of the ca re  

f o r  t h e  poor persons of t h e  s t a t e ,  b u t  the  supervis ion by t h e  

Board of Char i t i e s  and a l l i e d  organizat ions had done much i n  

Inproving the  poorhouses, The insane, t h e  chi ldren ,  and t h e  

ab le  bodied were sys temat ica l ly  removed from the poorhouse 
' 

by t h e  use of l e g i s l a t i o n  and through recommendation of out-  

door r e l i e f .  Revision of the  methods of the  care  of the  poor 

d i d  no t  come exclusively,  however, from the use of adminis- 

t r a t i v e  powers and l e g i s l a t i o n ,  f o r  the  Board of Char i t i e s  

made extensfve use  of the  power of p u b l i c i t y  i n  t h e i r  o f f i c i a l  

r epor t s .  Shame, wi th in  the  l o c a l  c o m u n i t l e s ,  i n  l a r g e  

measure accounted f o r  t h e  establishment of c lean,  order ly ,  

and s a n i t a r y  condi t ions i n  the  poorhouses of the s t a t e .  With 

t h e  increase  of population, the  growth of the  i n d u s t r i e s  of 

t h e  s t a t e ,  and increas ing  urbanizat ion,  new needs were created.  

These new needs ca l led  f o r  a d d i t i o n a l  l e g i a l a t i o n ,  which was 

passed i n  the period From 1871 t o  1900 a t  t h e  ins tance  of 

i n t e r e s t e d  indiv iduals ,  s t a t e  o f f i c e r s  and agencies,  and of' 

p r i v a t e  organizat ions.  

189~olevan ii'isconsin Times, March 28, 1895. 



CHAPTER V. WCMEN'S RIGHTS 1875-1900 

The r o l e  of women 3n American l i f e  began t o  change per- 

oeptibly a f t e r  the Civi l  War. Even during the war i t a e l f  

women's a c t i v i t i e s  expanded in to  new f i e lds  of eoonomic en- 

deavor. They began t o  find addit ional  employment as s to re  

clerks, as factory workers; aome managed the farms normally 

operated by the i r  husbands ; others found occupational oppor- 

tun i t i e s  as peddlers, steamboat employees, booPrkeepera, 

trmnkmakera, cigamnakers, whipnakera, dealers in books, sta-  

tionery, drugs, baskets, awnings, and bags. Women even 

found occasional openings i n  ski l led trades, such as typo- 

graphy. Before the Civll  War men had monopolized the print-  

ing trades, but shortages of men led newspaper publishera i n  

Milwaukee to  h i r e  women i n  t h e i r  plants. Then, the male mem- 

bers of the Typographical Union of Xilvvaukee atruck I n  1863 

and demanded tha t  wonen be barred from the printing trades. 

The a t r ike  fa i led,  and  afterwards women rapidly found more 
1 

numerous opportunitf es i n  the pr int ing trades. Women also 

found openings d i rec t ly  connected w i t h  war ac t iv i t ies ,  and 

served aa nurses, hospi ta l  matrons, sanitary agents, and aa 

Christian C m i s s i o n  workers. In Wisconsin from 1 8 6 1 t o  

1870 the number of employed women increased fromel7,500 t o  

25,000. The chief occupational differences in  the deoade 

lay  i n  the commercial and indus t r ia l  f ie lds ,  since only 773 

women were employed in those a c t i v i t i e s  i n  1860, as compared 

Iffed. L. Holmea. Wisconsin, 6 Vola., (Chioago, lQ48), 
II, 259-260. 
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with 3,967 i n  1870. 

Although working oond i t ions were far from favorable for 

women i n  Wisconsin, the numbers of employed women multiplied 

rapidly in  the l a s  t quarter of the nineteenth-centmy. Com- 

mon complalnta voiced by employed women were those agalnst  

the f ines  fo r  being l a t e ,  which were a l l  out of proportion 

to  the t h e  los t .  Women and g i r l s  were not allowed to  r e a t  

during buafneas hours whether busy or  not. Hafah language 

waa a lso  used by foremen, floorwalkers, and superintendents. 

Social d i f f i c u l t i e s  a l so  beset the nworking gir l .n  Young 

women employed i n  s tores  or  i n  offices,  were tolerated, it 

seems, among a l l  groups other than  those of the "upper 

classn,  but domestic aervants were ahunned. Servants in 

bet te r  homes were often well and kindly treated, but many 

n.mmwere compelled t o  sleep during the winter over an open 

ahed, without suf f ic ien t  bedding, •÷.n a room whose f loor  con- 

siated of loose board thrm the opening of which wind and snow 
3 

f reely paased.. .' Despite these dlf f i c u l t i e s  nearly 50,000 

women were employed i n  Wiaconain during the years 1883-84. 

Domestic service by f a r  occupied the greateat  number of 

women for  23,000 were employed i n  t h i s  occupation. I n  addi- 

tion, 9,000 were working aa ta i lors ,  mill iners,  dreasmakers, 

* bile 6,500 were teachera, 1,750 were hote l  and restaurant 

employees, 1,000 were s tore  clerks, and 750 were laundreasea. 

%olmes, Wisconsin, 11, 

3plrat  Blennial Report of the Bureau o f  Labor S ta t ia t ioa  
of w i a c i  
V-1 - 113. 



The remainislg 6,000 employed m e n  earned t h e i r  wages i n  
4 

factor ies  and in various other oc~upations. 

Throughout the nation from 1870 t o  1900 the occupational 

activities of women increased Jn many f ie lds ,  both i n  number 

and i n  acope. In  1870 some 1,917,446 women in the United 

Statea were gainfully employed, compared t o  5,319,397 i n  1900, 

The greates t  r a t e s  of increase were in l n d u a t r y  and In cler-  

i c a l  occupations which reflected the expanding h d u a t r i a l i -  

zation of %he nation. Agricultural workera among the employed 

women numbered 454,944 i n  1870, and In 1900 there were 1,008, 

365 in t h i s  occupation. Greater increases took place in in- 

dustry where 364,097 were employed In 1870, as  againat 

1,380,469 wage earnera i n  1900. The greates t  r a t e  of increaee 

was, however, In the c l e r ioa l  f i e ld ,  where the number of 

women employed i n  1870 had been 1,910 and had r iaen t o  

187,053 i n  1900. The professions a l so  had greater  nwnbers 

of women practtcing by the end of the century. Women teachera 

increased from 84,446 in 1870 t o  325,467 i n  1900. Similarly, 

i n  l a w  and in medicine there were greater  numbers of women 

because i n  1870 there had been but f ive  women lawyers, judgea, 

and justices in the United States, while In  1900 there  were 

3,010, I n  the f ie ld  of medicine there had been 544 women 

surgeons and phyaicians i n  1870, and lri 1900 there were 

" 7,387, Women found opportunities to  follow a career i n  

nursing dming the  Civil  War and continued t o  exploit t h e i r  

4 ~ e ~ o r t  o f  the m e a u  of' Labor S t a t i s t i c s  of Wiaconain, 
1883-84, 114, 



foothold in the profession. By 1870 there were 1,154 women 
5 

nurses i n  the United States, compared t o  11,046 i n  1900. 

Reflecting the increased ecionomic and educational oppor- 

tun i t i e s  for  women many nat ional  woment s organizations were 

established throughout the United States during the nineteenth- 

century. B;Panches of these organizations were founded i n  

Wiaconsin durfng the same period, the m o a t  important being 

the Wisconsin Womant s Suffrage Association, the Womenla 

Christian Temperance Union, the Wisconsin Federation of 

Women's Clubs, and the Wisconsin Consumert s League. A l l  had 

their  l eg i s l a t ive  representatives, who attempted to  carry 

out the resolutions of the i r  organizations, but more often 

than not fa i led  to gain t h e i r  desired ends. Woman1 a suff'rage 

ma often dismissed by veteran l eg i s l a to r s  as the desire  of 

but a few women, or laughed off with an expression of r i d i -  

cule. Temperance i n  Wiaconain was a de l ica te  p o l i t i c a l  

question because of the numbers of foreign-born who in la rge  

measure determined the p o l i t i c a l  balance of the s ta te .  Both 

part ies,  the Republican and Democratic, were exceedinglg re-  

luctant  t o  be t ied t o  the prohibition movement in nineteenth- 

century Wisconsin. Thua, when .t;raveling agents of the 

W.C.T.U. toured the s t a t e  preaching "social  puri tyn,  they 

were told to  clean up the oongested areas of the East and 

the la rge  c i t i e s  of the nation before they trlLed t o  hold 

' ~ o a e ~ h  II. H i l l .  Women In Gainf'ul Occupations. 1870 
t o  1920. Census Monographs, I X ,  (Washington D.C. 1929). 
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Wisconsin as an e-ple of the degradation of the nation. 6 

Middle c lass  women joined the Womenfs Club movement and the 

Consumerfs League in Wisconsin and also carried on leg is la -  

t l v e  programs, but the i r  effectiveness cannot eas i ly  be aa- 

certained since they uaually subaoribed to  b i l l s  a l so  backed 

by other organizations of the s ta te .  Where they urged legis-  

l a t ion  solely for  the benefi t  of the women in the nineteenth- 

century, the rn0s.t; outstanding charac ter i s t ic  of t h e i r  e f f o r t  

waa fa i lure .  

A l l  the womenfa organizations of the state urged the 

paasage of suffrage leg is la t ion  for women. Proposals varied 

from res t r i c t ed  municipal suffrage t o  the paasage of constt- 

tu t iona l  amendments, both by Wisconsin and the Federal gov- 

emunent, which would grant f u l l  suffrage t o  the women. Their 

only success was the  school suffrage law of 1885, which waa 

a dead l e t t e r  from the day of i t s  enactment because of the 

r e s t ~ i c t i v e  decisions of the Wisconsin Supreme Court. 

During the l a t t e r  part  of the nineteenth-century woment a 

groups advocated the appointment of women to public offices.  

In Wisconsin middle c lass  women had been active in the chari- 

table movements f o r  more than three decades. As a r e su l t ,  two 

prominent Bilwaukee women had been appointed e a r l i e r  to  the 

Wisconsin Board of  Charities and Reform, but no woman occu- 

pied a comparable posi t f  on during the eighteen-nineties . 
Nomaally, positions on the boards of s t a t e  agencies were the 



o b j e c t  of p o l i t i c a l  patronage and were c l o s e l y  guarded t r eas -  

u res  of t h e  p o l i t i c a l  p a r t i e s  of the s t a t e .  Since members 

of t h e  b a r d  of Char i t i e s  were reimbursed only f o r  t h e i r  

a c t u a l  expenses and d id  no t  r ece ive  a s a l a r y  f o r  t h e i r  aer-  

vicea,  male p o l i t i c i a n s  had l i t t l e  objec t ion  t o  t h e  appoint-  

ment o f  women t o  these  "honorary" pos i t ions .  Members of the  

Board of Supervision, e s t ab l i shed  i n  1881, and the  Board of 

Control, formed i n  1891, were paid f ixed  s a l a r i e s ;  thus the  

canpe t i t ion  f o r  t h e  p o s i t i o n  became more keen and no women 

ever  served on e i t h e r  board during the  nineteenth-century,  

Because men control led the  vote  and major pa r ty  conslder- 

a t i o n s ,  weanen without poli t ica3, power had l i t t l e  hope of 

gaining s inecures  i n  competition with t h e  supporters  of  lo -  

c a l  and a t a t e  p o l i t i c i a n s .  Q u i t e  oorrec t ly ,  women reasoned 

t h a t  i f  they  were t o  be given a voice in t h e  s t a t e ' s  charl-  

t a b l e  a c t i v i t i e s ,  new laws would have t o  be paased making 

t h e i r  appointments t o  s t a t e  boards mandatory. 

Al l ev ia t ion  of the  deplorable  f ac to ry  c a d i  t ions  f o r  

women p r o p e a s e d  alowly and was a r e s u l t  of t h e  genera l  

l a b o r  gzovement. The r egu la t ion  of hours of employlllent of 

wmen and chi ldren  was among the  first f a c t o r y  a c t s  passed, 

b u t  as was t h e  case of  moat e a r l y  l a b o r  l e g i s l a t i o n ,  proved 

t o  be inef feot iva .  Wisconsin paased an a c t  in 1899 which 

requi red  the employers of women in f a c t o r i e s ,  ahops, o r  

s t o r e s  t o  fumzish s e a t s  f o r  t h e i r  use  when they were n o t  on 
7 

duty. The genera l  l a c k  of l e g i a l a t i o n  f o r  women i n  the  

%iws of Wisconsin, 1899, Chap. 77. 



278 

nineteenth-century can be traced t o  the f a c t  tha t  few organ- 

izations were established, concerned solely  with the r ighta 

of women i n  industry. Labor unlons often demanded cer ta in  

laws for women, but more often the  laws most strongly advo- 

cated were those which bore d i rec t ly  upon the working condi- 

t ions of their  o m  members, Few women belonged to the sk i l led  

trades, and, i t  i s  aafe to  say none t o  the ra i l road brother- 

hoods tn Wisconsin. Thua the drive for  women1 s legiala t ton 

i n  industry and employment had to await a fu ture  date when 

they could be inoluded in the ranks of organized labor or  

would have aupport from organizations outside of the labor 

movement 1 taelf .  

Toward the end of the nineteenth-century an organiza- 

t ion came in to  exiatence dedicated t o  the improvement of 

womenls conditions of employment in the United States ,  The 

National Consumert a League were groups of women who banded 

together pledging themselves not t o  buy gooda manufactured 

or produced under "sweated cond ittons. Aimed p r i m  ipa l ly  

a t  the garment trades, the needle trades, and tenement 

labor i n  general, t h i s  organization called the public1a 

at tent ion t o  many needed reforms. The Conswner's League of 

Wisconsin d i d  not  come into exiatence u n t i l  1899 and thua 

had l i t t l e  influence upon labor leg is la t ion  i n  Wisconsin 

during the nineteenth-century, although i t s  ro le  expanded 

greatly during the Progressive e ra  of Wiaconain h i s  tory. 

Like the other a t a t e  leagues, the Wisconsin group operated 

through the medium of the club woman, the ohurches, and 

eduoation forces. In  view of the f a c t  t h a t  women i n  America 



d i d  a great  share of the  buying for  t h e  family and household 

use, the Consumert s League f e l t  tha t  t h e i r  influence could 

have great  e f fec t  upon the conditions of enployment for  
8 

women, men, and children. 

When women in the United States  attempted to  enter in to  

the profediaiona of medicine and law, they encountered atrenu- 

oua opposition from the already entrenched men. Despite the 

proteata of many male physicians, however, a woman was ad- 
9 

mitted t o  the Milwaukee Medical Society as ea r ly  as 1869. 

Women in Wisconsin faced more d i f f i c u l t  barriera though when 

they strove t o  gain admittance into  the l ega l  profession. 

Women practiced law i n  the United Statea in the eighteen- 

s ix t i e s ,  and the f i r s t  woman graduated from a law school in 
10- 

1870, Rhoda L a v b i a  Goodell applied for  the  r igh t  t o  

practice law before the Wisoonain Supreme Court In December 

of 1876, a f t e r  prevloualy being admitted to the bar of Rock 

County i n  1874. Her appeal waa denied by the Wisconsin 

Supreme Court in a strongly writ ten deciaion by Chief Just ice  
11 

'~en th  Biennial Report of the Wlreau of Labor and 
Induatr ia l  Statistics of the S ta te  of Wisconsin, 1900-1901. 
Biaconsln Public Documents, 1901. Vole 110 200, 305. 

%olmes, Wisconsin, 11, 263. Laura J. Rosa came to  
Nilwaukee i n  1857 and on the mot%on of Dr .  El B. Wolcott 
whom she had married was admitted t o  the Medical Socfety 
of Fdilwaukee . 

loAlice A. Mattison, A Study of the Effect of the Civi l  
War on Public and Semi-Public Postition of Women. Unpublished 
k, A. Thesis, University of Wisconsin, (1929). 135-40. 

l l l n  the Matter of the Potion to  A d m i t  Miss U v i n i a  
Goodell t o  t h e  Mr  of t h i a  Court. 39 Wise 232, (1875). 



Miss Goodell was born in  the s t a t e  of New York in 

1839 and graduated from the Ladies Seminary of Brooklyn 

Hef&ts, New York, a t  the age of nineteen. Immediately she 

assisted her father e d i t  the Principia, a paper devoted to  

the cause of anti-slavery and reform. Five years l a t e r  she 

beome a teacher; however, a f t e r  three years she accepted 

a position with the Harper' a Bazar and remained with the 

periodical fo r  four years. When her parents moved to  Janea- 

v i l l e ,  Wisconsin i n  1871, she resigned h e r  position and 

followed her  parents t o  the West. After three years of 

study in t h e  law officea of Jackson and Norcross a t  Janes- 

v l l l e ,  Miss Goodell was admitted to  the bar of the  12th 

Judicial  Circuit  of Wisconsin. Soon she had established a 

f a i r l y  large practice, and when one of the cases i n  which 

she was counsel was appealed to  the Wisconsin Supreme Court, 

she quite na tura l ly  applied for admission t o  the bar of 
12 

tha t  court so  she could plead the case. 

Chief Just ice  Ryan, who had long been on record as 

opposed to  women's r ights ,  declared i n  h i s  decision tha t  

words of the a ta tu te  governing the practice of law i n  

Wisconsin courts d i d  not apply to  famale applicants. Ryan 

reasoned, also,  tha t  the lioensing a t a tu te  uould not be ex- 

tended t o  women in  view of t h e  uniform exclusion of females 

from the bar under the common law and i n  the absence of 

other evidence of the l eg i s l a t ive  in ten t  to  require the i r  

12proceedinga of the Wisconsin S ta te  Bar Aaaociation, 
1881 ., 131-132; Madison, Wisconsin S ta te  Journal, Feb. 16, 

r 1876. 
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admission. Further, the Chief Justice held that  the fact 

women were admitted to  the law school of the s t a t e  univer- 

s i t y  of Wisconsin d i d  not show leg i s l a t ive  intention re-  
13 

quiring the admission of women t o  the bar of the s ta te .  

When the pe t i t ion  of Miss Goodell was rejected by the 

Wisconsin Supreme Court, the press reflected the view of 

many membera of the  bar who dissented from Chief Just ice  

Ryan's decree. Many people, a Madlson paper s ta ted,  d i d  

not agree w i t h  the decision to  exclude a woman from the bar 

of the Supreme Court merely because she was a female. Since 

Ryan i n  h i s  conservative view had atated tha t  by engaging 

i n  the oooupation of men, women would r i s k  the loss  of 

the i r  purity, the Madison Sta te  Journal countered t h a t  i f  

the praotioe of law endangered the puri ty  of women, .it 

would be bet te r  t o  reconstruct the court and bar, than to  
14 

exclude the women.r1 

Before women could be admitted to the bar of the Supreme 

Court of Wisconsin, the leg is la ture  had to  over-rule the 

decision o f  Chief Just ice  Ryan. To t h i s  end, a b i l l  waa 

introduced i n  the next aeaaion of the legis la ture ,  i n  1877, 

providing for the admission of women t o  practice before 

the Wisconsiln Supreme Court. Backed by the judges and the 

bar of Rock County, the bill met w i t h  l i t t l e  opposition i n  

the legis la ture .  The editor of a %adison paper, believing 

"%otion to  A d m i t  Mias  Lavinia Goodell t o  the Bar of 
This  COUP^. 39 Wise 232. 

'%adison State  Journal, Wb. 



t h a t  women should be urged t o  e n t e r  i n t o  t h e  profess ion  of 

l a w ,  argued, %..there should be no d i f f e r e n c e  made In favor 

of one sex  over t h e  other....Give equal  chances t o  the  sexes 

t o  become eminent a t  t h e  bar. It may be the  meana o f  im- 

proving both sexes and e s p e c i a l l y  improving our p r a c t i c e  in 
15 

the  courts.' Since women under t h e  a c t  of 1877 were allowed 

t o  p r a c t i c e  before any cour t  i n  Wisconsin f f  they were quali- 

f i e d ,  Miss Goodell took advantage of t h i s  opportuni ty and 

waa admitted t o  t h e  p r a c t i c e  before t h e  Wisconsin Supreme 

Court in  June of 1879. In  i t s  dec is ion  on t h e  a p p l i c a t i o n  

of Miss Goodell i n  1879 t h e  Court noted t h a t  "...the previous 

l a c k  of s t a t u t o r y  a u t h o r i t y  f o r  the  admission of women t o  

t h e  bar of t h i s  s t a t e  having been supplied by a o t  of l e g i s -  

l a t u r e , .  . t h i s  cour t  admits t o  i t s  bar the  female app l i can t  

i n  t h i s  case, without considering t h e  quest ion whether, 

under the  c o n s t i t u t i o n  of t h i s  s t a t e ,  t h e  power t o  p resc r ibe  
16 

t h e  r u l e  o f  admission f a  i n  t h e  l e g i s l a t u r e  o r  i n  t h e  c o u r t o n  

Yisa Goodell enjoyed t h e  p r i v i l e g e  of practicing law be- 

f o r e  t h e  Supreme Court of  Wisconsin f o r  l e s s  than one year 

f o r  she d i e d  i n  March of 1880, A t  the  time of he r  death 

Moses M. Strong, Pres ident  of t h e  Wisconsin S t a t e  Bar Assoc- 

i a t i o n  i n  an address t o  i t s  convention s a i d  t h a t  he r  l i f e  

presented : 

"...an occaaion f o r  an  appropr ia te  and a b l e  ex- 
position of t h e  d i s t i n c t i o n  crea ted  by n a t u r e  

l%adison S t a t e  Journal,  Feb. 8, 1877. 

16~Dlication o f  K i s s  Goodell, 48 Wia. 693, (1879). 



between the proper sphere of woaan, and t h e  
rough and varied d u t i e s  of him whose province 
i t  is  r a t h e r  t o  a id  and pro tec t ,  than  seek t o  
vanquish her. kt t h e  progressive s p i r i t  of  
t h e  age, has through t h e  l e g i s l a t i o n  of the  
a t a t e ,  abolished t h a t  n a t u r a l  d i s t i n c t i o n ,  and 
declared t h a t  no person s h a l l  be denied ad- 
mission o r  l i c e n s e  t o  p r a c t i c e  a s  an a t t o r n e y  
in m y  c o u r t  of t h i s  s t a t e  on account of sex. 
So long as t h i s  s h a l l  continue t o  be  the law 
of t h i s  s t a t e ,  it w i l l  be t h e  duty  and p leasure  
of t h e  members of the bar t o  extend t o  a l l  wo- 
men,. who may choocre t o  a v a i l  themselves t o  
every courtesy and kindneas in i t s  power.n1 Jt 
Later  in t h e  nineteenth-century women sought t h e  r i g h t  

t o  a c t  a s  aaaignees,  cour t  commissioners, m d  trustees, 

d u t i e s  o f t e n  coincident  with t h e  p r a c t i c e  of t h e  l e g a l  pro- 

fession.  U#der t h e  e x i s t i n g  laws in  1891 a s i n g l e  woman 

could hold such o f f i c e s ,  b u t  married women could n o t  because 

of the  f i n a n c i a l  respons i b i l i  t i e a  and because of t h e  danger 

o f  having t h e  wife of a married man assigned t o  such d u t i e s  
18 

t o  t h e  detr iment  of h i s  c red i to r s .  I n  1891 Miss U t e  P ie r  

of MiIilwaukee presented a b i l l  and had it introduced by 

Assemblyman Orren T. Williams of Milwaukee, which would g i v e  

women t h e  r i g h t  t o  perform t h e  above mentioned l e g a l  -0- 
19 

tiona.  Approved by a major i ty  o f  t h e  Assembly Judic iary  

Committee, t h e  neasure was s e n t  t o  t h e  Assembly d e s p i t e  

.. t he  p ~ o t e a t s  of a minor i ty  of the  committee. The spokesman 

17parker M, Reed, The Bench and Ber of Wisconsin, 
(Milwaukee, 1882) 151-52. 

I '~he  T. T. Hagdock Carriage Company vs Pier .  74 Wia. 
582 (18739). This case no doubt brought f o r t h - t h e  l a w  of 
1891 as the  mother of Hlae Kate PI er-waa reiuaed the  per- 
mission t o  a c t  as an aasignee i n  t h i s  case. 

'%adison S t a t e  Journal, 
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f o r  t h e  committee major i ty  j u s t i f i e d  the  b i l l  on the  grounds 

t h a t  i t  aought t o  make only a s l i g h t  add i t ion  t o  t h e  func- 

t iona  which women were a l ready performing in t h e  l e g a l  pro- 

fession.  "Any woman," i t  was maintained, "who i s  dependent 

upon the  law f o r  a l i v i n g  should n o t  be deprived from perfor-  

ming o f f i c e s  analogous t o  what she a l r eady  has a u t h o r i t y  t o  
20 

do." 

C r i t i c s  of t h e  measure based t h e i r  arguments both upon 

t r a d i t i o n a l  conservat ive grounds and upon r i d i c u l e .  Since 

t h i s  was t o  be a r e v e r s a l  of the  t r a d i t i o n s  of the pas t ,  

one lawyer i n  t h e  Assembly objected,  tf ...why n o t  open the  

doors t o  women f o r  everything. Why n o t  e l e c t  them governors, 
21 

l e g i s l a t o r s ,  and everything e l s e  i n  the  g i f t  of the  peoplePn 

Another lawyer opposing t h e  b i l l  a t a t ed  t h a t  he was in  favor  

of the  old system of married women's r i g h t s  where the hua- 

band cont ro l led  t h e  property of the wife. He objected t h a t  

if t h e r e  were any changes t o  be made i t  ought t o  be in favor  

of m a r r i e d  men. A married woman, he s t a t e d  in h i s  speech, 

could dispose of her  property without he r  husbandt% consent, 

while a t  the  same time a marpied man could be prevented by 

h i s  wife from s e l l i n g  hia  property. F a i l i n g  t o  convince 

h i s  audience with these  misleading s tatements  of law, h e  

s h i f t e d  h i s  a t t a c k  t o  r i d i c u l e ,  Since the  proponents of t h e  

b i l l  maintained t h a t  the  a c t  would g ive  women the  opportu- 

n i t y  t o  support  t h e i r  husbands, he declared t h a t  the  law now 

24dadison S t a t e  Journal, Feb. 6, 1891; Milwaukee 
Journal,  Feb, 6 ,  1891. 

21~adiaon S t a t e  Journal,  Feb. 6, 1891. 



granted divorce upon proof of non-support by t h e  husband. 

Women ru led  t h e  world, anyway, according t o  t h i a  defender 

of the  old order,  and he was n o t  favorable  t o  any laws which 

would g r a n t  them additional.  powera. Exact ly how he connect- 

ed t h e  b i l l  under debate  with h i s  p ~ o p o a a l  cannot r e a d i l y  be 

d i s  cerned, b u t  Assemblyxian Conrad B e z  of Milwaukee proposed 

t o  t a x  a l l  bachelors  " the  same a s  dogsv, i n  an at tempt  t o  
22 

laugh t h e  measure out  of f u r t h e r  cons idera t ion ,  

Although i t  was commonly charged t h a t  t h e  b i l l  was in- 

tended t o  b e n e f i t  t h e  mother o f  X i s s  P ie r ,  who was a l s o  a 

lawyer, it m e t  w i t h  t h e  approval of  t h e  Assembly a f t e r  

Mias P i e r  allowed a compromise measure t o  be s u b s t i t u t e d  f o r  
23 

h e r  o r i g i n a l  act .  The s u b s t i t u t e  measure paased a f t e r  a 

motion t o  l a y  t h e  b i l l  on t h e  t a b l e  was defeated,  When the  

measure was f i n a l l y  passed, it recognized t h a t  "No married 

woman wbo is authorized t o  p r a o t i c e  a s  an a t t o r n e y  of any 

cour t  of  record s h a l l  be d i s q u a l i f i e d  by coverture  from 

being appointed o r  acting as a court commissioner, assignee,  

except where h e r  husband shall be the  aasignor...in bank- 

ruptcy o r  receive~...and a c t i o n s  may be maintained a s  i f  she 

W 8 F 0  
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24 
a femme sole." 

Women were allowed t o  perform t h e  duties of o the r  public 

2%ilwaukee Journal,  Feb. 6, 1891. 

2?Milraukee Journa l .  Peb. 10, 1891; Madi a on S t a t e  Journal,  
11, 18, 1891; Milwaukee Sent ine l ,  Feb. 12, 1891. 

24~awa of Wisconsin. 1891, Chap. 



o f f i c e s  i n  t h e  nineteenth-century. Af ter  1875 wanen in 

Wisconsin could be e lec ted  t o  spec i f ied  o f f i c e s  of the 
25 

sohools of t h e  a t a t e .  Like t h e  i s s u e  of  suf f rage ,  t h e  

opponents of women's r i g h t s  maintained t h a t  t h e  women of the  

s t a t e  d i d  no t  want the  p r iv i l ege ,  b u t  Senator Henry D. Barron 

of St, Croix F a l l s  i n s i s t e d  t h a t  t h e  proposed b i l l  was n o t  an 

innovation. In I l l i n o i s ,  the senator  s t a t e d ,  women occupied 

poai t ions  a s  school o f f i c e r s  and discharged t h e i r  d u t i e s  s a t -  

i s f a c t o r i l y .  The question, h e  said, had t o  be met sooner or  

l a t e r  and  if t h e  o f f i c e s  s e r e  n o t  opened t o  t h e  women in 

1875, t h e  quest ion would wise i n  the l e g i s l a t u r e  year  a f t e r  
26 

year  until t h e i r  r i g h t s  were recognized. Passed i n  1875, 

the  a c t  provided t h a t  "...every woman of t h e  age of twenty- 

one yea r s  o r  upwarda, r e s i d i n g  i n  t h e  d i s t r i c t  wi th in  which 

the  d u t i e s  of the  o f f i c e  are t o  be p e r f ~ r m e d  i a  hereby de- 

c la red  e l i g i b l e ,  and may be e lec ted  t o  the  fol lowing 

o f f  ices....The off  ice of  d i r e c t o r ,  t r e a s u r e r  and c l e r k  o f  

the  sohool d i s t r i c t ,  directors and s e c r e t a r y  of the town 

boards, under the  township ayatem of school  government, 

members of  the  board of education i n  c i t i e s  and county super- 
27 

in tendents  of schoolaen In t h e  n e x t  l e g i s l a t i v e  sess ion  

an amending measure was introduced, which would have made 

i n e l i g i b l e  f o r  sohool o f f  i c e s  any ". . .married woman.. 0Wh~8e 

huabarzd, f a the r ,  o r  bro ther  i s  a achool off icer ."  An un- 

25Lars of Wisconsin. 1875, Chap. 120. 

2 6 ~ a d i s o n  S t a t e  Journal, Feb. 25, 1875. 

G'~aws of Wisconsin, 1875, Chap. 120, 



favorable  r e p o r t  was submitted on t h e  b i l l  by t h e  Committee 
28 

on Education, and t h e  b i l l  was i n d e f i n i t e l y  postponed. 

Born t h e  o u t s e t  of statehood women were e l i g i b l e  f o r  

appointments t o  publ ic  o f f i c e s  of  t h e  s t a t e  by t h e  governor, 

if the  Senate would approve of the nominations. Since t h e i r  

appohtment  m a  opt ional ,  governora of Wisconsin appointed 

few women t o  serve  on t h e  agencies of the s t a t e ,  Two ex- 

cept ions  t o  t h e  rule were Mrs. Mary Em B. Lynde, who was 

appointed t o  the Wisconsin S t a t e  Board of Char i t iea  and 

Reform i n  1871, and F1Ira. Elizabeth B. Fairbanks, who was 

appointed t o  the  same board i n  1880, Af ter  t h e  re t i rement  

of H r s .  Fairbanks from t h e  Board of Char i t i e s  i n  t h e  l a t e  

e ighteen-eight ies ,  no woman served aa an appointee of a 

governor i n  any s t a t e  agency dur ing  the  remainder of t h e  oen- 

Countrywide, the  National Council of Women In 1895 

i n i t i a t e d  a moveanent t o  secure t h e  appointment of women t o  

o f f i c e s  of s t a t e  commissioners, a p r i v i l e g e  which ex i s t ed  
29 

f o r  men alone. I n  the  same year, t h e  Women's Club of 

Wisconsin pe t i t ioned  the  governor of t h e  state,  W i l l i a m  H. 

Upham, t o  appoint  women as members of t h e  Board o f  Regents 
30 

f o r  the Univers i ty  of Wisconsin. No ac t ion  was taken, al- 

though i t  was commonly understood t h a t  t h e  governor favored 

the  appointment of women t o  publ lc  o f f fce .  Four years  l a t e r ,  

2%adison S t a t e  Journal, Jan. 28, 1876. 

2s~i lwaukee Journal, Feb. 3, 1895. 

3%adison S t a t e  Journal, Feb. 22, 1895. 
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however, the Wisconsin Federation of Women's Clubs ac t ive ly  

conducted a oampaign t o  secure leg is la t ion  to  make a woman 

a member of the State  Board of Control. Miss Kate Pier of 

Milwaukee prepared a b i l l  i n  accordance w i t h  

t ions  of the Wisconsin Federation of Woment% 

From the beginning, there seemed l i t t l e  

that  the b i l l  would pass. I n  a statement to  

the Nilwaukee Journal, one o f f i c i a l ,  perhaps 

Board of Control, approved: 

the recommenda- 
31 

Clubs. 

poss ib i l i ty  

a reporter  of 

a member of the 

n...the intention of the ladies  who suggested the 
passage of the  la w to add two women to  the s t a t e  
board. However, there i s  very l i t t l e  question 
tha t  the judgment which prompted such a proposed 
law i s  not sound .  The women were under the i m -  
pression tha t  wornen incarcerated i n  the s t a t e  
prison were not properly oared for  and tha t  
women on the s t a t e  board would accomplish a l l  
reforms. As a matter of fac t ,  there a re  only 
nineteen women in  the s t a t e  pr5son and of these 
th i r teen  are there f o r  poisoning t h e i r  husbands 
and others for ac ts  the character of which leaves 
l i t t l e  doubt tha t  the women are  not subjects of 
reform. I n  other ins t i tu t ions  i n  which g i r l s  and 
women are  detained there a re  excellent matrons who 
look oarefully a f t e r  the welfare of t h e i r  chargea. 
Thus it i s  that  the only duties which two women 
members of the board would have t o  perform would 
be such aa are now perfomed by the male membera 
and an incr se  i n  the membership would not  be 
necessary. tt 98 

The increased expense of two additional members of the  board 

was also urged as a deterrent  t o  the paasage of the b i l l .  In- 

cluding the traveling expenses, the  b i l l ,  i f  passed, would 

add six thousand 

board. 

dollars to  the yearly expenditures of the 

Journal, Feb. 1, 1899; Madiaon Sta te  Journal, 

Journal, Feb. 1, 1899. 
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When the b i l l  came before the Joint Committee on 

Charitable and Penal Inst i tut ions ,  a large delegation of 

women appeared before the committee to  urge i t s  approval. 

Mrs. A. C. Neville of Green Bay, President of the Wisconsin 

Federation of Women's Clubs, made the principal address 

before the committee. Mrs. Neville urged the passage of the 

b i l l  on a number of grounds. Central t o  her argument waa 

the oontention that  women possessed the neceaaary knowledge 

f o r  the e f f i c i en t  management of the internal  a f f a i r s  of the 

ins t i tu t ions  maintahed by the s t a t e ,  Women board members 

could bet ter  determine the qual i f icat ions  of the matrons 

of the ins t i tu t ions ,  could eliminate much of the waste i n  

the preparation of the food i n  the inst i tut ions ,  and would 

be of great  use i n  the t ra ining of' g i r l s  for  useful  occu- 

pations when they were released from the s t a t e  ins t i tu t ions .  

It waa constantly maintained by Mirs. Neville in her t e s t i -  

mony t h a t  women on the Board of Control would save the s t a t e  

money. Six other prominent c i t izens  of the a t a t e  of Wia- 

consin followed Hra.  Neville, and a l l  but one agreed w i t h  

the prepared statement made by the president of the Federa- 

t ion of Woment a Clubs. W i l l i a m  P. Lyon, however, a member 

of the Board of Control and former just ice of the  Wisconsin 

Supreme Court, neither favored nor disapproved of the b i l l .  

I n  view of the expansion of the system of Wisconsin a t a t e  

ins t i tu t ions ,  he declared, new members would be needed on 

the board, and i f  they were women they would be 



welcoxne. 

I n  support  of the  b i l l ,  a r e p o r t e r  of t h e  Xilwaukee 

Journal  Interviewed H r a .  E l izabeth  B. Fabbanka, a former 

mernber of the  Board of Char i t ies .  She h e a r t i l y  endorsed 

it i n  a lengthy statement.  Her views corroborated those ex- 

pressed by Hrs. Nevil le  before  t h e  J o i n t  Committee on Chari- 

t a b l e  and Penal I n s t i t u t i o n s b  Mrs. Fairbanks a t reased  t h a t  

tt...if a woman should eventua l ly  be  appointed on the  Board 

of Control she should be t h e  r i g h t  kind of a woman. It i s  

not  the  p lace  f o r  a young and inexperienced woman a t  a l l .  

She nus t be of  r i p e  and varied experiences,  and old  enough 

t o  have had a l l  the g r e a t  experiences of l i f e  and wise 

enough t o  know how t o  meet d i f f e r e n t  condi t ions.  She ought 

t o  have too, no t  only an honest and s i n c e r e  h e a r t ,  b u t  good 

judgment and a cool  head combined with tender  womanly aym- 
34 

pathy." Despite the  e f f o r t s  of the  women of t h e  s t a t e ,  

t h e  b i l l  f a i l e d  t o  pass i n  1899; so  women were forced t o  

await t h e  twentieth-century before t h e i r  goal  could be at- 

tiained. 

Contemporary w i t h  t h e  movement f o r  the  inc lus ion  of 

women in publ ic  o f f i c e s  was t h e  e f f o r t  t o  gain f o r  the  women 

of the  s t a t e  the  r i g h t  t o  vote. In the  e a r l i e r  period of 

- Wisconsin h i s t o r y  t h e  womant s su f f rage  moveanent depended 

3SEdilnaukee Sent ine l ,  Feb. 24, 1899; Proceedings of t h e  
Third Annual Convention of  t h e  Wisconsin S t a t e  Federat ion of 
Womenls Clubs, Eau Claire ,  l i s . ,  O c t .  25-26, 1899, 4; Evans- 
v i l l e ,  Wisconsin Cit izen,  Feb. 1899. 

3Milwau1cee Sentinel ,  Parch 5, 1899. 



upon prominent n a t i o n a l  f i g w e s  t o  arouae i n t e r e s t  w i t h h  

the  s t a t e ,  Then, in the  l a t e r  e ighteen-sevent ies  and e a r l y  
35 

e i g h t i e s  s t a t e  l eaderah ip  devolved upon Wis cons in c i t i z e n s .  

Perhaps t h e  l ead ing  f i g u r e  in the  woman' a su f f rage  movement 

i n  Wisconsin was the Rev. Olympia Brown. Born in Michigan 

i n  1835, t h e  Rev. &own was ordalned t o  the  m i n i s t r y  i n  

1863 i n  the  Unive r sa l i a t  Churoh. Three years  l a t e r  she  met 

Susan B. Anthony, m d  from then forward she became an ardent  

feminist. Later she moved t o  Wisconsin and emerged almost 

inwediately as a l e a d e r  i n  t h e  a t a t e ' s  movement f o r  woman's 

suf f rage ,  and ac ted  a s  pres ident  of the  Wisconsin Woman's 
36 

Suffrage Associat ion from 1887 t o  1917, 

Leg i s l a to r s  in the  l a t e  eighteen-aeventiea and e a r l y  

eighteen-eight ies  f o r  t h e  moat p a r t  attempted t o  shrug off 

t h e  e f f o r t s  of the Wisconsh Womant s Suffrage Associat ion 

with some wit t ic ism,  b u t  a s  t h e  movement gained s t r e n g t h  

, an occasional  aaaemblgman o r  senator  ahared t h e  views of 

t h e  earnes t  women. I n  1880 the  l e g l a l a t u r e  passed a j o i n t  

r e s o l u t i o n  proposing an amendment t o  the a t a t e  c o n s t i t u t i o n  

which would al low women c i t i z e n s  the  s t a t e  t o  vote under 

3%arg E. Husaong, "Richland Center, t h e  Cradle of 
Suffrage i n  Wis cons in," Milwaukee ~ o u r n a l ,  Dec, 21, 1924; 
Wiaoons i n  Womant s S u f f r a ~ e  ~ i r e o t o * ~ l w a u k e e ,  1885). 
This  pamphlet i s  found i n  t h e  Pamphlet Col lec t ion  of the  
Wisconsin S t a t e  H i s t o r i c a l  Sooiety. 

3%uriel Shaver, Dict ionary of  American Biography, 
(New York, 1929) 111- 151; Theodora Youmans, "How Wiaconsin 
Wmen Won the  Bal lot ,"  Wisconsin Magazine of Hi-story, 5: 3-32, 
(Sept. 1921), 13. 
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t h e  same r e s t r i c t i o n s  a s  males. This ma t he  

way t o  avoid the  i s s u e  f o r  t h e  r e s o l u t i o n  under 

t i o n a l  provis ion had t o  pass two suooesaive l e g i s l a t u r e s  

and had t o  be acoepted by a major i ty  of t h e  votea c a s t  i n  

a genera l  e lectfon.  l h e n  the  r eao lu t ion  came before  t h e  

l e g i s l a t u r e  i n  1881, it  

t h i s  method of approach 

One l e g i s l a t o r ,  i n  

counteroharges t h a t  t h e  

was quickly k i l l e d ,  thus ending 
38 

f o r  the  wornants vote. 

1881, i r r i t a t e d  a t  the  charges and 

women of t h e  s t a t e  d id  o r  did n o t  

d e a i r e  t h e  vote, h t r o d u c e d  a b i l l  t o  s e t t l e  the  debate. 

The b i l l  provided t h a t  a l l  women of the s t a t e  would be re- 

q u i ~ e d  t o  indica%e by b a l l o t  i n  a genera l  e l e c t i o n  whether 

or  no t  they deai red  t h e  r i g h t  of s u f f r a g e  and t;he a d d i t i o n a l  

dut iea  which t h i s  p r i v i l e g e  ca r r i ed  with f t .  Despite the  

fac t  t h a t  t h i s  sena to r  himself d i d  not  belZeve t h a t  women 

wanted t h e  vote, he  f e l t  t h a t  t h e  women themselves should 

be allowed t o  decide f o r  themselves without male in terven-  

t ion.  This b i l l ,  along with o the r  su f f rage  proposals i n t r o -  

duced i n t o  t h e  l a q i a l a t u r e  of 1881, was k i l l e d  with l i t t l e  
39 

cona idera t ion .  

Apparently s a t i s f i e d  t h a t  they  could not ob ta in  f u l l  

su f f rage  through t h e  Wf acons in Legis la ture ,  t h e  woman 

~ o i n t  Resolutions of the  Wisconsin Leg i s l a tu re  f o r  
1880; Hadison S t a t e  Journal ,  Feb. 19, Harch 12, 13, 1880; - 
Narion V. Dudley, Suffrage f o r  Woman, A Plea  in  i t s  Behalf. 
Addressed t o  t h e  Committee on S t a t e  A f f a i r s  i n  the  Asaembl~ 
Chamber of the  S t a t e  of Wisconsin, a t  Yadiaon, March 2, 1880. 
(Madison, n.d.1 i n  t h e  Pamphlet Col lec t ion  of the  Wisconain 
S t a t e  H i s t o r i c a l  Society. 

'%adiaon S t a t e  Jowna l ,  March 23, 1881. 
I 

3 9 ~ a d i s o n  S t a t e  Journal, Feb. 



suffragists announced i n  1883 t h a t  they would content  them- 

selves i n  working f o r  the  passage of a memorial t o  t h e  

Congreaa of the  United S t a t e s  f o r  the  aubmisaion of a 
40 

f e d e r a l  c o n s t i t u t i o n a l  amendment f o r  woman' a suf l rage.  

Notwithstanding t h i s  proclamation, a b i l l  was introduced 

i n t o  t h e  l e g i s l a t u r e  of' 1883 proposing t o  a l low women the  

vote  f o r  school  of f  i ce ra  and upon queationa of bonded indebt- 

edness. Assemblyman WSl l i am D. Turner of Ripon, who i n t r o -  

duced the  b i l l ,  defended h i s  measure on the  p r i n c i p l e  t h a t  

those who are taxed should a l s o  be granted the  r i g h t  o f  
41 

suffrage.  These statements brought f o r t h  t h e  o f t e n  re-  

peated arguments t h a t  %. .woman su f f rage  would break  d o m  

t h e  s a n c t i t y  of our homes and place women on t h e  l e v e l  o f  

t h e  g u t t e r   politician^.^ I n  addi t ion ,  i t  was pointed out  

t h a t  in Mfassachusetta where women had t h e  r i g h t  t o  vote  f o r  

school o f f i c e s ,  very few took advantage of t h e i r  opportunity.  

This was supposed t o  i l l u s t r a t e  t h e  fact t h a t  women i n  
42 

r e a l i t y  d i d  not  want t h e  vote, 

When t h e  Wisconsin lVomanra Suffrage Association l o s t  

t h e i r  l e g i s l a t i v e  agent i n  1885, Mias Alura Col l ins  waa 

se lec ted  by t h e  group t o  be p resen t  i n  Madison during t h e  

legislative aeaslon of 1885 f o r  the  purpose of d i s t r i b u t i n g  

d o c t r i n a l  t r a c t s  of t h e i r  organization. It waa decided 
- 

before t h e  start of the  sess ion  t h a t  laws leading  t o  t h e  

eatabliahment of m i c i p a l  su f f rage  and the school  vote  
- - -  

4%i1waukee Sent ine l ,  Feb. 3, 1883. 

41~adiaon S t a t e  Journal, DQarch 23, 1883. 

4%adison S t a t e  Journal, March 23, 1883. 



would be more s t rong ly  backed than o t h e r  types of l e g i s l a -  
43 

t ion.  One veteran l e g i s l a t o r  voiced h i s  opinion, s t a t i n g  

t h a t  n.,,the moral standard of our 3aws w i l l  be h igher  if 

the  women vote. Why, un ive r sa l  su f f rage  i s  as c e r t a i n  t o  

come aa t h e  sun i s  t o  s h b e . . ~ . I t  i a  only a quest ion of  

t h e .  The country is  more enlightened every year ,  and with 

the  growing concern t h i s  quest ion i s  more and more thought 
44 

of  every y e a r e n  

From the wel te r  of b i l l s  presented t o  t h e  l e g i s l a t u r e  

and supported by the  womanta auff rage  groupa, one b i l l  was 

passed which provided t h a t  *every woman who i s  a c i t i z e n  

of t h i s  s t a t e  of the age of  twenty-one years  o r  upwards, 

except paupers, persona under guardianship, and persons 

otherwise excluded.. .by t h e  c o n s t i t u t i o n  of  Wisconsin, who 

has reaided wi th in  th99 a t a t e  one year  and i n  t h e  e l e c t i o n  

d i s t r i c t  where she o f f e r s  t o  vote, t e n  days preceding any 

e l e c t i o n  pe r t a in ing  t o  school  matters ,  a h a l l  have a r i g h t  
45 

t o  vote a t  such e l e c t i o n e n  The second s e c t i o n  of  t h e  b i l l  

provided t h a t  f irst  the  a c t  had t o  be approved by a majo r i ty  

of t h e  votes  c a s t  a t  the  next  genera l  e l ec t ion .  Sulmitted 

for approval i n  the November e l e c t i o n  of 1886, the  a c t  was 
46 

r a t i f i e d  by a vote  of 43,581 t o  38,998. 

Although t h e  l a w  would appear t o  t h e  layman p l a i n l y  

wr i t t en ,  i t  waa a t i l l  open t o  varying i n t e r p r e t a t i o n s  by 

4 3 ~ i l r a u k e e  Sent i n e l ,  Jan. 29, 1885. 

*%ilwaukee Sent ine l ,  Jan. 29, 1885. 

4%awa of Wisconsin, 1885, Chap. 211. 

4 6 ~ i s c o n s i n  Bluebook, 1951. (Madison, 1951). 205. 
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t h e  l e g a l  profession. Under a l i b e r a l  construct ion,  such as 

that adopted by the  woman s u f f r a g i s t s ,  i t  was held t h a t  women 

could vote  a t  any e l e c t i o n  where o f f i c i a l s  were e l ec ted  whose 

d u t i e s  were connected with school matters .  Following t h i s  

l i n e  of reasoning, the  Rev. Olympia Brown offered h e r  b a l l o t  

a t  the  Racine c i t y  e l e c t i o n  of Apr i l  5, 1887 when a mayor and 

o t h e r  c i t y  o f f i c e r s  were t o  be chosen. When t h e  inspectors  

of t h e  second ward of the  c i t y  of Racine refused h e r  b a l l o t ,  

she f i l e d  s u i t  i n  the  c i r c u i t  cour t  of the  county of Racine 

f o r  damages a g a i n s t  t h e  e l e c t i o n  inspectors ,  C i r c u i t  Judge 

John B. WGTinslow rendered the  deoiaion, r u l i n g  t h a t  under 

t h e  provis ions of t h e  l a w ,  women were e n t i t l e d  t o  vote  a t  
47 

any e l e c t i o n  f o r  a l l  candidates ,  

Immediately, the caae was appealed t o  t h e  Wisconsin 

Supreme Court, by t h e  insgectora of t h e  Racine e lec t ion .  

The counsel f o r  t h e  appe l l an t s  i n  the  o r a l  argument before 

the  Wisconsin Supreme Court pleaded t h a t  t h e  law of 1885 

d i d  n o t  confer su f f rage  upon women except I n  e l e c t i o n s  ahich 

pertafned d i r e c t l y  t o  school mattera. The appe l l an ta t  coun- 

s e l  a l so  constructed h i s  caae upon the grounds t h a t  t h e  l e g i s -  

l a t u r e  d i d  no t  have the  power under t h e  c o n s t i t u t i o n  of  

WZsconsin t o  give t h e  r i g h t  of auf f rage  t o  woman. Be a l a o  

held t h a t  the  e l e c t i o n t s  inspectors  were no t  l i a b l e  f o r  

damages t o  a person claiming t o  be an e l e c t o r ,  f o r  r e f u s a l  



296 

t o  accept that person's ba l lo t  under a new a c t  of doubtful 

valfdfty* The language of the s t a tu te  under consideration, 

the lawyer stated,  was such tha t  it would n,. .convince every 

in te l l igen t  mind t h a t  i t  was the intention of the leg ia la -  

ture  i n  enacting the law, only a l b i t e d  r i g h t  of suffrage 

upon women, and that  the only ground upon which a practi-  

cal ly  general r igh t  of suffrage can be claimed i s  that  the 

legis la ture ,  by the misuse o r  inept use of words or terms 
48 

i n  the l a w  conferred a r igh t  en t i r e ly  beyond i t s  intention,. , t t  

The appellantst counsel declared that  the  l i b e r a l  construo- 

t i o n  chppli8d t o  the law by the trial court implied that  the 

only a t a t e  off icers  f o r  *om women could not vote would be 

the comias ioners of insurance, ra i l roads and immigration. 

The counsel f o r  the respondent baaed h i s  case upon the 

idea t h a t  because municipal off icers  appointed school 

o f f i c i a l s ,  t h e i r  eleotion was covered by the 3a w of 1885. 

Be regarded the law as the "highest evidencet1 of the learning 

and a b i l i t y  02 the committee and the leg is la ture ,  and a s  

c lear ly  s t a t ing  the i r  intention t o  give t h e  women of the 

s t a t e  a voice and a vote in  a l l  elections pertaining to  

schsol matters. He added that  i f  i t  had been the intention 

of the legiala ture  to  confine the vote of women to  d i s t r i c t  

school a f fa i r s ,  the leg is la ture  would have aaid so plainly 

i n  the act, The woman auffragiats '  counsel accused the 

appellants of drawlng a very alarming picture of "direful  

4 8 ~ l i p p i n g  from t h e  Madison Democrat. Scrapbook of' 
Wisconsin Woman's Suffrage Association, 1888, 



e v i l s v  which would follow i n  consequence of t h e  t r i a l  cour t ' s  

r u l i n g  In order  t o  induce t h e  Wiaconain Supreme Cour t  t o  

'. ..disregard and a e t  annaught the  p l a i n l y  expressed in-  
49 

t e n t i o n  of t h e  leg is la ture . r '  

The dec i s ion  of  Judge Winslow was overruled by the  

Wisconsin Supreme Court, This h igher  cour t  held 'chat 

n.e.election p e r t a h i n g  t o  achool mattera ,  within t h e  mean- 

ing of the Chapter 211 of the  Laws of 1885, l a  an e l e c t i o n  

f o r  t h e  choosing of achool o f f i c e r s  a n d  s t a t e  employees. 

The mere f a c t  t h a t  a c i ty ,  country, o r  state off h e r ,  aa 

i nc iden t  t o  h i s  o f f i c e ,  i a  requi red  t o  do aone act which 

may a f f e c t  achoala, does n o t  make the  e l e c t i o n  of such of- 

f i o e r  one pe r t a in ing  t o  school  of f icers ."  The Supreme 

Court a l s o  declared t h a t  sere school  o f f i c e r a  and o the r  

o f f i c e r s  were on the  same b a l l o t ,  t h e  inspectors  of t h e  

e l e c t i o n  were n o t  authorized t o  r ece ive  t h e  votes  of  women, 
50 

even f o r  t h e  school o f f i c e r s .  

This dec i s ion  was supplemented i n  1890 by another  case 

in whicb t h e  Wisconsin Supreane Court ru led  t h a t  women could 

n o t  u~ te i n  any e l e c t i o n  i n  Wisconsin. A t  a genera l  e l e c t i o n  

i n  Oconto County, Pb4 A. McKfnley received a majo r i ty  of  votea 

c a a t  f o r  t h e  o f f i c e  of Superintendent of Schools f o r  Oconto 

County. A t  one of the  v~ t f n g  p rec inc t s  t h i r t y - f i v e  women 

voted f o r  the County Superintendent of Schools, t h i r t y -  t h r e e  

4 9 ~ l i p p i n g  from the  Had i son  S t a t e  Journal. Scrapbook 
of Wisconsin Woman's Suffrage Association, 1888. 

a ~ r o w n  as. P h i l l i p s  and o thers ,  71 Wis. 239, 
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of whom voted f o r  HcKinley. If these  votea were r e j e c t e d  

by t h e  court ,  his opponent Ha W. Gilkey, would then have 

had the major i ty ,  C i r c u i t  Judge Samuel D. Hastings,  Jr., 

although he d i d  n o t  overlook t h e  dec is ion  o f  Brown vs. Phi l -  - 
l ips,  s t a t e d  i n  h i s  opinion t h a t  "...it n u s t  be aasumed t h a t  

t h e  l e g i s l a t u r e  intended by Chapter 23.1 of t h e  Lawa of  1885, 

t o  confer the r i g h t  of su f f rage  i n  the  oases spec i f i ed  upon 
51 

women without f u r t h e r  l e g i ~ l a t i o n . ~  m e n  the  case was 

appealed t o  the  Wisconsin Supreme Court, it held t h a t  a ince  

no means had been provlded by l a w  wherein women could vote  

f o r  school o f f i c e r a  only, they could no t  vote  a t  any elec- 

t i o n  where o the r  o f f i c e r s  were a l s o  chosen. I f  women d i d  

poaaeas the  r i gh t  t o  vote  under t h e  law of  1885, f u r t h e r  

l e g i a l a t  ion was necessary before they could exe rc iae  t h i a  
52 

r i g h t  i n  Wiaoonsin. These deois ions  made the  school  

suffrage law of 1885 a dead l e t t e r  a ince the legislature 

took no f u r t h e r  a c t i o n  on t h e  s u b j e c t  u n t i l  t h e  twentieth-  

century. 

Throughout the remainder of the  nineteenth-  century the  

advocates of womanr s suf f ~ a g e  presented t h e i r  p e t i t i o n s  and 

b i l l s  a t  every legislative session.  A s  the e d i t o r  of t h e  

Nilwaukee Journal  commented, .the womanT s s u f  f rage  

quest ion i s  a kind of an annual. Unlike most annuals i t  

blossoms moat profusely in  the winter aeason. It i s  a t  

51~ewapaper Clipping in t h e  Sorapbooks of t be Wisconsin 
Womanfa Suffrage Association. 

52~ i lkey-  va . McKinley, 75  Wia . 543, (1890) . 
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the polnt of culmination as  soon as  congresa or legialaturea 

get in to  session, W e  are then bathed In a most eloquent 

drench of language, depicting the sorrow, the miseries, and 

suffering of womankind, all, because those monsters, the men 

w i l l  not put the ba l lo t  i n  the i r  hands. As the lecturers 

finform us....Vice, temperance and a l l  t ha t  corrupts and de- 
53 

pressea would instant ly  d i a a p ~ e a r . ~  

In  1887 the women concentrated the i r  a t tent ion on a 

memorial t o  Congress, requesting the paaaage of a constitu- 

t iona l  amendment granting the r ight  of suffrage t o  women. 

They were led by the Rev. Olympia &own and Mrs. Alura 

Collins-Holliater, The l a t t e r  spent almost the whole aeaaion 

agi ta t ing among the leg is la tors  t o  secure the paaaage o f  the 

memorial. When the memorial was ki l led  w i t h  a vote of 44 t o  

25, 31 not voting, the suf f rag is t s  inundated the l eg i s l a to r s  

with pet i t ions  praying tha t  a l l  c i t izens  paying taxea should 

be granted the r igh t  t o  vote. The pet i t ions  d i d  l i t t l e  good 
54 

and the measure was not revived. Committees of women ap- 

peared before the Wisconsin Legislature constantly during 

the eighteen-nineties bu-t fa i led to gain any new s ta tu tory  

conoessfona giving t h e  suffrage t o  womrn. With few excep- 
- 

tions, the women before the l eg i s l a t ive  committees based 

the i r  arguments upon the principle8 tha t  those taxed ahould 

be allowed the vote, that  a l l  c i t izens  ahould have the r ight  

na l  -8 
I 

53~ilwaukes Journal, Peb. 5, 1887. 

5%ilwaukee Sentinel, Feb. 24, 1887; Madison Sta te  Jour- 
March 8, 1887; Milwaukee Journal, March 10, 1E87, 



t o  determfne t h e i r  o f f i c i a l s ,  t h a t  womanf a su f f rage  would 

provide a h igher  moral standard in p o l i t i c s  and make f o r  

b e t t e r  laws, and t h a t  cont rary  t o  the  conaervat ivest  argu- 

ment, the  extension of womant s su f f rage  would n o t  d i s r u p t  
55 

t h e  home l i f e  of t h e  na t ion ,  Sermons, warnings, and 

s t r i c t u r e s  f e l l  apparent ly  on unheeding e a r s  f o r  no f u r t h e r  

su f f rage  l e g i s l a t i o n  waa passed i n  Wisconsin u n t i l  t h e  
56 

twentieth-century. 

Before 1873 l e g i s l a t i o n  had been enacted t o  free wornen'a 

property from the  con t ro l  of the  husband. Aa i n  o the r  types 

of l e g i s l a  t ion ,  the  Wisconsin Leg i s l a tu re  followed t h e  ex- 

amples of  o ther  s t a t e s ,  New York and Pennsylvania had 

5%ilwaukee Journal, March 14, 17, 1893, Paroh 14, 1895; 
Madiaon S t a t e  Journal,  March 13, 14, 1895; Evansvi l le ,  JV&- 
consin Ci t izen ,  Jan. 1895, March, 1895, Apri l ,  1895; Madison 
The Motor, Apri l ,  1893, Hay, 1893. 

5 6 ~  sumnary of woman's su f f rage  l e g i s l a t i o n :  
1845, Kentucky, School Suffrage t o  widows. 
1861. Kansas, School Suffrage t o  a l l  women, 
1869. Wyoming, F u l l  woman's suf f rage .  
1875. Michigan and Xinnesota, School Suffrage f o r  women, 
1876, Colorado, School S u f f r ~ e  f o r  women. 
1878, Mew Hampshire and Oregon, School Suff rage  f o r  women, 
1879. Massachusetts a t~ tt II 

1880. New York and Vermont, II 11 11 11 

1883, Nebraska, n 11 II n 
1885. Wisconsin, tt tr 11 11 

1886, Washington, t t tt tr tt 

1887. Kansas, Arizona, North Dakota, South Dakota, municipal 
suffrage,  Montana and Mew Jersey,  School su f f rage  fo r  
women, I n  Montana a vote on a l l  quest ions submitted t o  
t h e  people a t  e l ec t ion ,  

1891. I l l i n o i s ,  School Suffrage.  
1893. Connecticut, School Suffrage; Colorado, D i s t r i c t  suf f rage .  
1894, Ohio, School Suffrage; Iowa, l imi ted  municipal suf f rage ,  
1896, Utah and Idaho, F u l l  suf f rage ,  
1898, Delaware, School Suffrage f a r  women; Louisiana,  l i m i -  

ted municipal suf f rage ,  
Table from t h e  Hadison The Motor, Feb, 1899, and, Ruth 8, 
Gallaher, Legal and P o l i t i c a l  S ta tus  of Women i n  Iowa, (Iowa 
City, 19181, 163-64. 
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paased the  f i r a t  married wonants proper ty  a c t s  in 1848, and 

Wisconsin, copying t h e  New York law, enacted i t a  a t a t u t e  in 

1850, Married womenfs r igh ts  had been a ques t ion  i n  t h e  

Wesconsin Cons t i tu t iona l  Conventions, p a r t i c u l a r l y  the  f i r s t ,  

when t h e  conservatives,  with the support  of t h e  newspapers, 

managed t o  convince t h e  e l e c t o r a t e  t h a t  any change i n  t h e  

r i g h t s  of women would d i s r u p t  t h e  family and lead  t o  s o c i a l  

chaos, with t h e  husband8 and wivea opposing each o the r  in 

cour t s  of law, 

Increasingly, i n  nineteenth-century America the  ec- 

onornlc and s o c i a l  a c t i v i t y  of women expanded. Eduoat t o n a l  

oppor tuni t ies ,  l h i t e d  i n  the  f i r s t  p a r t  of t h e  century, 

widened b o t h  with t h e  growth of the  secondary educat ional  

system and with the growth of the  s t a t e  and p r i v a t e  co l l eges  

and u n i v e r s i t i e s .  Women could a t t e n d  medical schools, l a w  

achools, o r  the  achools of l e t t e r s ,  a l l  of which f i t t e d  

them f o r  t h e i r  e n t r y  i n t o  t h e i r  p o a t e r  r o l e  i n  American 

publ ic  l i f e .  Then, too, t h e  r i s e  of American indus t ry  made 

a d d i t i o n a l  inroada i n t o  t h e  ranks of  t h e  unemployed women 

of the nat ion.  Woment s nimble f ingera and t h e i r  genera l ly  

lower wage s c a l e  caused t h e  factory managers o f t e n  t o  p r e f e r  

t h e i r  aervtices t o  those of the  men. The typewri ter ,  lm- 

proved and marketed in 1873, created a whole new occupation- 

a l  f i e l d  f o r  wmen i n  t h e  o f f i c e s  throughout t h e  bus iness  

world. I n d u s t r i a l i z a t i o n  and urbanizat ion,  with tkr e i r  l a r g e r  

centera  of population and improved t r anspor ta t ion ,  c a l l e d  f o r  

g r e a t e r  s e r v i c e  organizat ions which employed l a r g e r  numbers 

of women i n  c l e r i c a l  and o ther  occupations. No longer  was 
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t h e  woman dependent upon t h e  confining a o c i a l  l i f e  of the  

farm with ita p a t r f  a r c h a l  family organization. 

Since women enjoyed g r e a t e r  occupat ional  freedom, they 

a l s o  had g r e a t e r  oppor tun i t i e s  t o  accumulate e a t a t e s  and 

property due t o  t h e i r  own economic a c t i v i t i e s .  S ingle  women 

under t h e  common law enjoyed the  r i g h t s  t o  t h e i r  property,  

but  before  1848 a l l  women upon marriage v i r t u a l l y  gave up 

t h e i r  previous r i g h t  t o  c o n t r o l  and manage t h e i r  sepa ra te  

e s t a t e s .  Conservatives, imbued w i t h  t h e  idea  of t h e  

p a t r i a r c h a l  family, s t i l l  p ~ o t e s t e d  i n  the second h a l f  of 

t h e  nineteenth-century t h a t  t h e  husband should c o n t r o l  t h e  

wile 's  property f o r  t h e  good of t h e  family. These arguments, 

however, could n o t  compete with t h e  idea t h a t  women should 

l o g i c a l l y  manage their  own f i n a n c i a l  a f f a i r s  i f  they so  

deaired,  The old content ion of the husband's r i g h t  t o  h i s  

wife 's  s e p a r a t e  e s t a t e  because h e  waa t h e  s o l e  member of t h e  

f m i l y  who had knowledge of t h e  business  world f a i l e d  when 

women increas ingly  gaPned experience i n  economic a f f a i r s  

through t h e i r  a d d i t i o n a l  ocoupational a c t i v i t y .  

IndivZdual a t a t e s  gradual ly  passed l e g i s l a t i o n  t o  give 

married women t h e  economic r i g h t s  which had been i n  t h e  pos- 

sess ion  of s i n g l e  women only under t h e  old common l a w .  Wia- 

conafn a t a t u t e s  r e f l e c t e d  t h l s  trend a f t e r  1850, and every 

decade a f t e r  t h a t  aaw an a d d i t i o n a l  inarement added t o  t h e  

property rights of married women. In 1877 the  Wisconsin 

l e g i s l a t u r e  passed a a t a t u t e  t o  prevent the  husband from 

gaining c o n t r o l  over t h e  bank depos i t s  h i s  wife had accumu- 
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l a t e d  previous t o  her  marriage. Four years  later) married 

women obtained the  r i g h t  under Wisconsin l a w  t o  b r ing  and 

maintain an a c t i o n  a t  l a w  i n  t h e i r  own name f o r  any i n j u r y  

t o  t h e i r  peraon or character .  Any judgment awarded t o  the  

womn i n  such an a c t i o n  was made he r  sepa ra te  property and 
58 

es ta te .  This l a t e r  s t a t u t e  was upheld by t h e  Wisconsin 
59 

Supreme h u r t  In 1885 and 1888. 

I n  1889 an a o t  of t h e  Wisconsin Leg i s l a tu re  allowed any 

married woman t o  insure  f o r  h e r  own b e n e f f t  the  l i f e  of he r  
60 

husband, son, o r  any o the r  peraon. F ina l ly ,  i n  1895, 

the  las t  of t h e  mmried womanrs property a c t s  was passed. 

The Milwaukee Journal  commented t h a t  "...lt is c e r t a i n l y  

advanced enough f o r  t h e  most r a d i c a l  advocate of warnen's 

r i g h t s .  It gives a married woman t h e  absolu te  r i g h t  t o  s e l l  

any property she may have o r  acquire ,  without consul t ing  h e r  

husband i n  any way, while he, poor man, i s  s t i l l  hampered 

by the  old l a w  t h a t  does n o t  l e t  a married man s e l l  h i s  rea l  
61 

e s t a t e  un less  h i s  w i f e  at tachea  her  name t o  t h e  deed." 

After  1873 numerous cases were appealed t o  the  Wisconsin 

Supreme Court involving the  r i g h t s  of married women t o  t h e i r  
r .  

separa te  e s t a t e s  and property. I n  l a r g e  measure, t h e  e f fec -  

5 7 ~ a a a  of Wisconsin, 1877, Chap. 115. 

%aws of Wisconsin, 1881, Chap. 99. 

5%c~imans vs. The City of  Lancaster,  63 W i s e  596, 
(1885); S t u t z  vs. The Chicago & Northwestern Railway Company, 
73 Wis. 147,(1888). 

6 b a  of Wisconsin, 1889, Chap. 68. 

6 1 ~ i l w a ~ k e e  Journal, Feb. 7, 1895; Laws of Wisconsin, 
1895, Chap. 86. 



tivenesa of the l a w s  of the leg is la ture  a re  determined by 

the interpretat ions  given the laws by the courts of a s t a t e .  

I f  s t a tu te s  provide an opportunity f o r  l i t i g a t i o n ,  then casea 

inevitably appear in  the courts, brought there in  an attempt 

t o  gain a favorable action. Words within a s t a t u t e  a re  

commonly open to several meanings; thus the courts are  forced 

to  decide i n  favor of one of the l i t i g a n t s .  The Wisconsin 

Supreme Court, for  example, held t h a t  the word "grantn i n  

the married womenrs property ac t  of 1850 included deeds of 

bargain and sale,  and i n  the absence of proof t o  the con- 

trary,  a deed executed t o  a married woman was presumed to  
62 

have been paid out of her separate es ta te ,  

In  an agr icul tural  economy such as existed i n  Wisconsin 

in  the nineteenth-century, the husband often farmed the land 

which belonged t o  h i s  wife as  her separate e s t a t e ,  Creditors 

of the husband, i n  order to  recover debts attempted to  prove 

that  becauae he worked the farm, he was a l s o  I t s  owner. If  

th i s  were true, the creditors could then gain a judgment 

against the land and force a payment of the debts, The 

Wiaconcrin Supreme Court held, however, t h a t  when the hueband 

lived on the farm and controlled i t s  management as the wifet a 

agent, he was not the owner of the land, and the farm and i t s  
63 

crops were not l i a b l e  f OF the husband's debts, Where it 

was found t h a t  the husband and wife engaged In the enterpr ise  

6 % ~ ~ e y  oa. The Green Bas and Minnesota Railway Company, 
42 Wia. 532, (1877). 

63~ayton vi. Walsh -, 47 Wis. 113, (1879). 



of farming the wife's land and purchased goods for the use 

of themselves and the i r  family, both were l i a b l e  for those 
64 

goods i n  an action a t  law, W t h e r ,  the Court ruled tha t  

under the Wisconsin s ta tute8 a deed of land t o  a married 

woman from a person other than her husband was p r h a  f ac ie  

evidence of her t i t l e  to  the land and the crops grom upon 

it. Thus, the burden of proof that  the deed was taken aa a 
65 

fraud was upon the husband's creditors,  

Married women under Chapter 155 of' the Laws  of 1872 

were given the r i g h t  to  contract busineas tranaactione if 

t hey  deal t  with t h e i r  separate eatates.  In  addition, the 

a c t  granted married women the r igh t  t o  a l l  the prof i t s  

and earnings which were derived f r a  t h e i r  own property. 

When women purchased property for  the i r  husbands w i t h  money 

allegedly from the i r  own separate es ta tes ,  the burden of 

proof rested upon the wife i f  the creditors of the husband 

claimed i t  to  be a fraudulent action upon the i r  r ights .  This 

d9d not mean tha t  the wife had to  prove beyond any doubt 

tha t  the money paid t o  the husband was out of her own poaa- 

eaaiona, since a preponderance of evidence was held t o  be 

auff ic ient ,  To guard against collusion between the husband 

and wife, i t  was permissible for  the judge t o  warn the jury 

to  examine the evidence closely before they accepted i t  aa 
66 

the truth. 

6 4 ~ o u s k o p  va. Shontz and husband, 51 Wla. 204, (2881). 

65Arndt - vs. Harahaw, 53 Wia. 269, (1881). 

6 6 ~ l l e n  va . Perry, 56 Wis. 178, (1882). 



I n  t h e  case of Coorsen vs. Ziehl  vs. Klann, the  Wiscon- 

s i n  Supreme Court a l s o  found the opportuni ty t o  in tervene  
67 

f o r  t h e  p ro tec t ion  of married woman's property r igh t .  

Contracts  f o r  the  improvement of a bu i ld ing  owned by a wife 

were l e t  by t h e  husband without h e r  hov ledge .  Although she 

observed t h e  progseaa of the  improvements and d i d  n o t  ad- 

vise t h e  p a r t i e s  t o  a top  t h e i r  work, she waa no t  held r e s -  

ponsible  f o r  the b i l l s  incurred f o r  the  husband had had no 

au thor i ty  t o  cb t h e  work without h e r  consent. The Court 

deolared t h a t  I t . .  .notwitha tanding t h e  l i b e r a l i t y  of modern 

l e g i s l a t i o n ,  married wornen a re  somewhat under t h e  dominion 

and cont ro l  of t h e i r  husbands, and such r e l a t i o n  m a t  be con- 

s idered when i t  l a  sought t o  bind the wi fe f=  separa te  pro- 

per ty  on t h e  ground of r a t i f i c a t i o n  by s i l ence , "  

S t r i c t  i n t e r p r e t a t i o n  was appl ied by t h e  Wlsconsin 

Supreme Court on t h e  a b i l i t y  of women t o  make contpacts  i n  

the nineteenth-century. Only those cont rac t8  which were 

r e l a t e d  t o  or  were "neoessary o r  convenient1' f o r  the  use and 

enjoyment of a married womanr s property,  or which r e l a t e d  t o  

he r  peraonal se rv ices  were enforceable  by l a w *  Actions a t  

l a w  were n o t  maintainable  a g a i n s t  a married woman on a note  
68 

aigned by mer merely a s  a s u r e t y  f o r  h e r  husband. Nor 

could a married woman, who had no  s e p a r a t e  property of any - 

kind and was not  engaged i n  any business ,  make a binding 

6 8 ~ v a n a g h  vs. OfNie l l  53 Wia. 101, (1881) ; Mueller 
va. Wiese 95 Wia. 3 8 ' W T ) .  



con t rac t  t o  repay money loaned t o  h e r  t o  enable her husband 
69 

or  h e r s e l f  t o  e n t e r  i n t o  a business. 

Although niarried women had gained some economic freedom 

during the nineteenth-century,  t h e i r  r i g h t s  were s t i l l  no t  

completely freed from t h e i r  husbands' control.  They were 

forced t o  prove they possessed a sepa ra te  e s t a t e  before they  

could e n t e r  i n t o  any business  t ranaaot ion  because busineas 

men c e r t a i n l y  would never have accepted a c o n t r a c t  signed by 

a woman with t h e  knowledge t h a t  a j u d p e n t  could not be gained 

a g a i n s t  h e r  i n  a cour t  of law. With t h e  increas ing  economic 

opportuni ty f o r  women t o  e n t e r  i n t o  occupat ional  a c t i v i t i e s  

which would l e a d  t o  t h e  accumulation of a separa te  e s t a t e ,  

they had f 'urther grounds t o  urge the  passage of l e g i s l a t i o n  

freeing them from t h e  r e s t r i c t i o n s  of the  common law. The 

beginnings of t h e i r  goal had been a t t a i n e d  by t h e  end of the  

nineteenth-century,  and new freedoms were then posa i b l e  i n  

t h e  twentieth.  

Women gained a d d i t i o n a l  economic r i g h t s  during t h e  

nineteenth-century bu t  a till could n o t  be considered the  

equal  of  men before the  law. Married women could cont rac t  

i n  t h e  business world only i f  the  t r a n s a c t i o n  was based 

upon t h e i r  sepa ra te  ea ta t ea  or  property. The f u l l  impact 

of the  increased economic a c t i v i t y  of women 3.n t h e  expanding 

i n d u s t r i a l  economy and s e r v i c e  organiza t ions  in the  United 

S t a t e s  had a t i l l  t o  reach the  l e g i s l a t o r s .  Greater number - 
of people i n  America were thronging t o  the  c i t i e s  where 

6 9 ~ a l l a n h e r  vs. Mjelde 98 W3s. 509, (1898). 
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women gained more freedom within t h e  s o c i a l  organiza t ion  of 

t h e  family. Hence, in the  next  century women had a more 

favorable  atmosphere In  which t o  seek f u r t h e r  l e g i s l a t i o n .  

Further,  t h e  Wisoonain l e g i s l a t o r s ,  faced with the  problems 

of t h e  e x p l o i t a t i o n  of Wiaconsinra economic resources  i n  the 

nineteenth-century had l i t t l e  time t o  spend considering the 

v a l i d i t y  of the  arguments of women's l e g i s l a t i v e  agents.  

U n t i l  t h e  n a t i o n a l  women' s movements gained a d d i t i o n a l  fo rce  

a f t e r  the  t u r n  of the  new century, which then added impetus 

t o  the  movements i n  Wisconsin, the re  was l i t t l e  possibility 

f o r  f u r t h e r  l e g i s l a t i o n  which would add  new r i g h t s  f o r  t h e  

women of the  s t a t e .  



CHAPTER VI* LABOR UGISLATION, 1887-1900. 

After the  r e t u r n  of n a t i o n a l  p rosper i ty  i n  1879, 

Wf sconsin l a b o r  unions shared in the  rapid expansion of 

unionism. The Noble Order of the Yalghts of Labor i n  Wis- 

consin, a s  i n  t h e  r e s t  of t h e  nat ion,  became a powerful 

l abor  organizat ion i n  t h e  e ighteen-eight ies .  Founded a s  a 

s e c r e t  l abor  group i n  1869 by Uriah S. Stephens, the  Knights 

of Labor were forced to  abandon t h e i r  secrecy because of the  

disapprobat ion a r i s i n g  ou t  of the  a c t i v i t i e s  of t h e  Paris 

Commune, the  r a i l r o a d  s t r i k e s  of 1877, and the  MolEy Maguirea. 

Terence V. Powderly, succeeding Stephens a s  the  l e a d e r  of t h e  

Khlghts of Labor a f t e r  the achievement of n a t i o n a l  organiza- 

t i o n  in 1878, advocated a philosophy o f  l a b o r  based upon 

cooperation among t h e  "producingn groups, aa d i s t i n c t  from 
1 

the  t r a d e  union movement which accepted the wage system. 

By 1880 t h e  ISnights of Labor clalmed a n a t i o n a l  member- 

s h i p  of 28,136. Nat ional  s t r i k e s ,  such a s  the  t e l eg rapher ' s  

s t r i k e  of 1885, gave t h e  organiza t ion  n a t i o n a l  prominence 

and led  t o  a tremendous expansion i n  numbers. The Wabash 

s t r i k e  in i t s e l f  proved t h a t  t h i s  l a b o r  organiza t ion  had 

s t r e n g t h  s u f f i c i e n t  t o  fo rce  Jay Gould t o  s e t t l e  with it. 

This added prea t i g e  accounted f o r  the  mushrooming mernbersh i p  

of the  Knighta of Labor, which i n  1886 reached i t s  zen i th  of 

some 700,000 members. Sk i l l ed  l a b o r  groups, a p a r t  from t h e  

Knights of Labor, a l s o  widened t h e i r  membership, claiming 

%lig Perlman, A H i s  t o ry  of Trade Unionism in t h e  
United S ta tes ,  (New York, 19501, 68-69.; Pos ter  Rhea Dulles,  
T w o r  I n  America, (New York, c., 1949). 126-138. 



2 
250,000 members i n  1886. 

Crafts unions, organized in  Wisconsin from 1852, in-  

cluded such groups as the  c igamakers ,  the  t a i l o r s ,  t h e  

typographere, t h e  cons t r u o t i o n  t r ades ,  the  machinis ts ,  t he  

i r o n  moulders, and the  independent r a i l r o a d  brotherhoods, i n  
3 

the eighteen-seventies . Milwaukee labor organizat ions 

formed a t r ades  assembly i n  1880, which by 1883 represented 
4 

a t  l e a s t  n ine teen  unions of t h a t  c i ty .  Two opposing poin ts  

o f  view, however, were apparent i n  the  Milwaukee l abor  

movement by 1885, the  one represented by t h e  Knights of 

Labor, l ed  by Robert S. Sch i l l ing ,  t h e  o ther  led by t h e  

more m i l i t a n t  t radea  unions, headed by Paul Grottkau. 

S c h i l l i n g  came t o  Wisconsin in 1878 and l a t e r  became t h e  

organizer  of the  Knights of Labor i n  t h e  s t a t e .  During the  

e a r l y  and middle e ighteen-e ight ies  S c h i l l i n g  edi ted  the  

Milwaukee Volksblat t  and l a te r  i n  1891 served as  s e c r e t a r y  
5 

of the  na t ion  execut ive committee of the  Popu l i s t  party.  

k l l e s ,  Labor in  America, 141 

h e r k ,  Economic H i s t o r y  of Wisconsin, 162-163 

*Bapd S t i l l ,  Milwaukee; The His to ry  of a City,  (Madison, 
1948)p 288. 

5 ~ c h i l l i n g  was born in Germany and came t o  America a t  t h e  
age of th ree  with h i s  parents.  He grew t o  manhood a t  St.Louia 
where  he  learned the coopers t rade.  A t  the age of twenty he 

- was the p res iden t  of the  St. Louis Coopers Union and a t  t h e  
age of twenty-f i v e  headed t h e i r  n a t i o n a l  organization. During 
the  eighteen-sevent ies  he was a de legate  t o  the  I n d u s t r i a l  
Congress and a l s o  was among t h e  o r i g i n a l  members of the  Green- 
back Party. I n  1877, S c h i l l i n g  came t o  Wisconain t o  stump t h e  
state f o r  t h e  Greenbackers and s e t t l e d  i n  Milwaukee i n  1880, 
Soon he became i d e n t i f i e d  with t h e  Wisconsin Knights of Labor 
and served a s  t h e i r  Grand Master Workman and as t h e i r  organizer.  

, During t h i s  period of the  e i g h t i e s  he a l s o  ed i t ed  s e v e r a l  news- 
papers i n  Milwaukee. After  the inf luence  of the  Knighta of  La- 
bor deolined, h e  became a c t i v e  a s  a member of the  Popu l i s t  
party and served aa i t s  National Chairman backin ryan t  i n  
1896. See. Wiscona in Necrolom Vole 20, (1922-837. 207-208. 



Grottkau came t o  Milwaukee i n  1886 t o  e d i t  t h e  Arbeiter 

Zeltung and became a highly con t rovers i a l  f i g u r e  because 

of h i s  p a r t  i n  the  l abor  r i o t s  i n  Milwaukee i n  1886. Aa a 

Marxian S o o i a l i s t ,  Grottkau preached t h e  doc t r ines  of  immed- 

i a t e  a c t i o n  i n  overthrowing the  c a p i t a l i s t i c  system, a theory 

whioh cont ras ted  sharply  with t h e  more temporizing plan o f  
6 

a c t i o n  out l ined  by S c h i l l i n g  and the  Enighta of Labor. 

Optimist ic  and aggressive,  the Wisconsin l abor  organ- 

i z a t i o n s  launched a wide-spread organizing campaign i n  1885 

and 1886, which r e s u l t e d  i n  t h e  Knights of Labor a t t a i n i n g  

a lnembership of 16,000 i n  Milwaukee and i n  an apprec iable  

increase  i n  t h e  membership of the  t radea unions, Confident 

of success because of t h e i r  organiza t ional  a t ta inments ,  the  

Milwaukee labor  groups began i n  the  sp r ing  of 1886 an agi- 

t a t i o n  f o r  an e i g h t  hour day i n  some i n d u s t r i e s  and f o r  
7 

s u b s t a n t i a l  pay increases i n  o thers ,  

Widespread l a b o r  c o n f l i c t s  began i n  Milwaukee i n  the  

apr ing  of 1886 with t h e  s t r i k e  of over one thousand s k i l l e d  

mechanica and three  t o  four hundred unsk i l l ed  l abore r s  a t  

t h e  Edward P. All isrs  Reliance Worka, The s t r i k e r s  demanded 

t e n  hours wages f o r  e i g h t  hours labor ,  and A l l i a  refused t o  
8 

meet these  terms. Gradually, t h e  s t r i k e  spread t o  o the r  

6 ~ a r v i n  Wachman. H i s  t o r y  of the  Social-Democratic 

'second Biennial  Report of the Wisconsin Bureau of 
Labor and Indua t r i a l  S t a t i s t i c s ,  1885-86, In Wiscons i n  

b l i c  Documents, 1885-86, 314. 

* ~ e p o r t  of the  Bureau of Labor Sta t la t ic . ,  1885-86, 321. 



MLlwaukee indus t r i e s ,  u n t i l  by the f i r a t  of May i t  was eatim- 

ated t h a t  some 6,200 workers i n  Milwaukee were e i t h e r  on 
9 

s t r i k e  o r  "locked out." These s t r i k e r s  were joined on 

May 1, 1886 by t h e  brewery employees of the  c i t y ,  with the  
10 

exception of those of the Falk Brewery. The f i r a t  h i n t  o f  

violence came immediately t h e r e a f t e r  when the  Falk workers 

informed t h e i r  employers t h a t  they were s a t i s f i e d  with t h e i r  

wages and could continue t o  work. Rumors d r cu la ted  about 

t h e  c i t y  t h a t  t h e  s t r i k i n g  brewery workers would at tempt  t o  

prevent the  Falk employees from e n t e r i n g  t h e  premisea of the  
11 

Falk Brewing Company. To prevent  t h i s ,  Bank R. Falk, 

aeore ta ry  of t h e  Milwaukee Brewer's Association, w i r e d  t o  

Governor Jeremiah H. Rusk: "There i s  a genera l  s t r i k e  h e r e  

of t h e  brewery employees, t h e  men of the  Falk Brewing Co. 

have p o s i t i v e l y  refused t o  q u i t  work unleas  forced t o  walk 

out. About f i f t e e n  hundred workers have asked permission 

from the  mayor t o  march t o  t h e  Falk Brewery tomorrow morning. 

We want t o  p ro tec t  these  men and our property.  What can you 
12  

do?" 

S t r i k i n g  brewery workers were successful i n  fo rc ing  t h e  

Falk employees t o  q u i t  work on May 3, 1886. When l o c a l  

- po l i ce  fo rces  proved inadequate, Sher i f f  George Paschen o f  

g ~ i l w a u k e s  Sent ine l ,  May 1, 1886. 

'%ilwaukee Journal,  May 1, 1886; Milwaukee Sent i n e l ,  
May 1, 1886. The brewers were est imated a t  3,000. 

' '~iluaukee Sent ine l ,  May 3, 1886. 

12Frank R. Falk t o  Gov. Jeremiah P. Rusk, Telegram, 
undated, Wisconsin Hanuscript Records, Executive. 



Milwaukee County telegraphed Governor Rusk, "I f ind  i t  im- 

poss ib le  with t h e  force a t  rny d iaposa l  t o  preserve the peace 

of the  county and p r o t e c t  the  property from destruction on 

account of t h e  un lawf i l  assemblage of crowds of' men caused 

by d is turbances  growing out of t h e  l abor  t roubles .  Therefore 

I c a l l  upon you t o  a f fo rd  me such a s s i s t a n c e  aa may be neo- 
13 

essa ry  t o  preserve t h e  peace i n  t h i s  e r n e r g e n ~ y . ~  In re-  

sponse, Governor Rusk, accompanied by h l s  Ad ju tan t  General 

and t h e  commander of t h e  1st Regiment of the  Wisconsin 

Nat ional  Guard, hurr ied  t o  Milwaukee. There, the l o c a l  m i l i -  

t i a l  was re-enforced by guardsmen from J a n e s v i l l e ,  Whitewater, 

Watertown, Darlington, and Belo i t ,  making a t o t a l  of e leven 

n a t i o n a l  guard companies a v a i l a b l e  f o r  use a g a i n s t  t h e  
14 

s t r i k e r s  . 
To f o r e s t a l l  vlolence Mayor &il Wallber advised Edward 

A l l i s  t o  c lose  his p l a n t  on May 4, 1886, which A l l i a  d i d .  

Violence waa s t i l l  feared,  however, from the  "Polachsn in 

Bay View where some crews had remained a t  work i n  t h e  North 

Chicago Rol l ing  M i l l s  On t h e  evening of May 4th rumors 

were c i r c u l a t i n g  about t h a t  a mob would at tempt  t o  disarm 
15 

t he  m i l i t i a  and des t roy  these  s t e e l  m i l l s .  S i x  companies 

of t h e  m i l i t i a  took up  pos i t ions  a t  the  Bay View p l a n t  on 

t h e  morning of  May 5th t o  prevent the mob from gain ing  

1 3 ~ e o r g e  Paachen t o  Gov. Jeremiah Y. Rusk, May 4, 1886, 
Wieconsin Manuscript Records, Executive. 

'%bilraukes Sent ine l ,  May 4, 5, 1886; Milwaukee Eveninq 
Wisconsin, May 5, 1886. 

l % i l m u k e  e Sent ine l ,  Yay 5, 1886; Milwaukee Eveninp, 
1 

Wisconsin, May 4, 1886. 



acceaa t o  the bui ldings.  By 8:00 A.M. on t h a t  da te  a crowd, 

estimated from 1,000 t o  1,500 persons moved toward t h e  North 

Chicago Rollfng N i l l a .  When they came wi th in  range t h e  

m i l i t i a  f i r e d  i n t o  the  oncoming group. Mine persons died 

as  the  r e s u l t  of t h e  mi l i t i a f  s volley,  and t h e  crowds of 

a t p i k e r s  Amm d i a t e l y  diapersed, mutter ing t h r e a t s  t h a t  the  
16 

dead would be avenged. 

Employers, with t h e  support  of t h e  s t a t e  government and 

n a t i o n a l  guard u n i t s ,  maintained a s o l i d  f r o n t  aga ins t  t h e  

l abor  organiza t ions  and refuaed t o  concede e i t h e r  t h e  e i g h t  

hour day o r  the  demands f o r  increased wages, Eventually,  

the  Central  Labor Union led by t h e  S o c i a l i s t ,  Paul Grottkau, 

bore t h e  main fo rce  of t h e  employer's counter a t t a c k ,  and 

Grottkau, e d i t o r  of t h e  Arbei te r  Zeitung and s e c r e t a r y  of 

t h e  Cent ra l  Labor Union, was a r rea ted  on May 6, 1886 on the  
1 v 
.&I 

charge of f'fomenting violence and c i v i l  a trif an, Within 

a period of a few days th i r ty -n ine  members of the  l abor  or- 

ganizat ion,  c h i e f l y  S o c i a l i s t s ,  were a r r e s t e d  and arraigned 

before a grand jury on charges of r i o t  and conspiracy o r  

r i o t  and unlawful assemblage. Thirty-seven of t h e  group 

were oonvicted of t h e i r  charges and p a i d  f i n e s  or  served 

t h e i r  sentences i n  t h e  Milwaukee j a i l s  r Robert Sch i l l i n g  

of the Knights of Labor was a l s o  t r i e d  on chargea of con- 
18 

sp i racy  but  was acqui t ted .  

l%ilwaukee Sen t ine l ,  May 5, 6, 1886; Milwaukee Evenin , 
Wiaconain, Hay 5, 1886; Hilwaukee Journal, May 5, 
Nilwaukee Seebote, May 13, 1886. 
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With few exceptions,  t h e  press  of t h e  s t a t e  approved of 

t h i s  aummary t reatment  of t h e  Zilwaukee s t r i k e s .  One M i l -  

waukee e d i t o r  wrote, "The vo l l ey  f i r e d  by t h e  Fourth Bat- 

t a l i o n  on t h e  order  of Major Traeumer, who bad received in- 

s t r u c t i o n s  from t h e  governor, had a most wonderfully pur i fy-  

ing e f fec t .  It taught  men t h a t  i n  t h i s  country they must 

obey t h e  law; t h a t  they cannot engage i n  at tempts  t o  over- 

throw t h i s  form o f  g o ~ e r n z n e n t ~ . ~ o u r  s o l d i e r s  w i l l  ahoot t o  
1 9  

k i l l  t o  preserve t h i s  f r e e  nation, '  Governor Rusk received 

many l e t t e r s  and telegrams, i n d i c a t i n g  t h a t  t h e  " s u b s t a n t i a l  

c i t izens* '  of Wisconsin and the  n a t i o n  approved of h i s  act ion.  

Replying t o  ex-governor Edward Salomon, Governor Rusk wrote, 

am i n  r e c e i p t  of your very kind l e t t e r  of congra tu la t ions  

on the  successfu l  suppression of t h e  Milwaukee r i o t s .  It i a  

very g r a t i f y i n g  t o  me t o  r ece ive  the  approval of the people 
20 

f o r  performing a p l a i n  duty,  ft Robert S c h i l l i n g '  a Volks- 

b l a t t  a lone s t r u c k  back a t  the a c t i o n s  of t h e  s tate o f f i c i a l s .  

"The f i r e  was u n j u s t i f i e d  and c r u e l  and t o  say i t  i n  p l a i n  

German, it was cowardly, premeditated murder. The most 

g u i l t y  man i s  Old  Know nothing J e r r y  Rusk, by t h e  grace of 
0 1 
&A 

the  ignorant  people, Governor of Wiaconsinetl 

19~ilwaukee Sunday Telegraph, May 9, 1886, 

20~eremiab 26. Kusk t o  Edward Salomon, May 13, 1886, 
Jeremiah He Rusk Papers, Wisconsin H i s  t o r i c a l  Society,  
Madison, W i s e  Letterbook. 

x L ~ u o t e d  from Report of the Wisconsin Bureau of Labor 
S t a t i a t i c a ,  1885-86, 363. Labor Commias ioner  Frank A. Flower 
defended Rusk's a c t i o n  i n  the  r e p o r t ,  La te r  S o h i l l i n g  wrote 
i n  h i s  Volksblat t ,  "Boycotts and s t r i k e s  a r e  j u s t  and nec- 

,essary.  C a p i t a l i s t i c  newspapers hold the  opposi te .  They 



While the  shoot ing of t h e  s t r i k e r s  on May 5, 1886 d i d  

not  end t h e  Hilwaukee l abor  t roubles ,  wi th in  two weeks a l l  
22 

b u t  t h r e e  thousand workers had re turned  t o  t h e i r  joba. A 

more se r ious  e f f e c t  of the  s t r i k e  breaking by the  mi l i t i a  

was t he  d i s rup t ion  of the  Bilwaukee l abor  movement. Only 

t h r e e  l abor  organizat ions i n  Milwaukee were a b l e  t o  maintain 

t h e i r  normal membership while most of the  unions became 

a l l  but non-existent. One example was t h e  Milwaukee Brewers, 

which a t  i t s  peak i n  1886 had oontrol led some 1,200 members, 

but  by the f a l l  of 1888 had sca rce ly  t h i r t y  good adherent8 
23 

i n  good standing, 

The Nay inc iden t  found i t s  way i n t o  t h e  p o l i t i c a l  cam- 

paign of the  f a l l  of 1886. The platform of the Republican 

pa r ty  *hea r t i ly t t  approved of the  a c t i o n  of Governor Rusk i n  

neeeauppreasing the  r i o t i n g  mobs i n s t i g a t e d  by ana rch i s t  

a g i t a t i o n s  i n  t h e  City of Hilwaukee and v i c i n i t y  l a s t  May, 

a s  both wise and merciful .  By it order and t h e  r e i g n  of 

21(cont)also hold,  t h a t  t h e  workers should n o t  take  an 
i n t e r e s t  i n  p o l i t i c s . .  . . I f ,  however, the  workers do not  vote  
independently, do n o t  s t r i k e  and boycott,  what way do they 
have t o  b e t t e r  t h e i r  condition. No other  way i s  l e f t  t o  
them i n  t h i a  t r a p ,  b u t  t o  use  dynamite and o the r  i l l e g a l  
measures. We a re ,  however, fundamentally a g a i n s t  a l l  
violence and a l l  bloodahed. Ne a r e  f o r  peaceful  s e t t l e -  
ments of a l l  cont rovers ies  between the  c a p i t a l i s t i c  and un- 
scrupulous corporat ions and monopolies on t h e  one s i d e ,  and 
t h e  producing c lasaes  on t h e  o ther  s ide ,  i f ,  however, every- 
t h i n g  f a i l s  and no o the r  smmolients remain, then we be l i eve  
n o t  only i n  s t r i k e s  but  a l s o  boycotts.. ." e d i t o r i a l  i n  t h e  
Hilwaukee Volkablatt ,  May 29, 1886. 

2%ilwaukee Sent ine l ,  May 21, 1886. 

2 3 ~ h i r d  Biennial  Report of the  Wisaonain Bureau of  
Labor and 1,dus tr i a l  S t a t i a  t i c s ,  1887-88, In Wisconsin 
Publ ic  Docuiilenta, 1887-1888, xxvi i .  



l a w  were a t  once res to red ,  l i f e  and property were made secure,  

and the  vholeaome inf luence  of t h e  example was f e l t  through- 
24 

out  the  whole c o ~ n t r y . ~ '  Democrats, too, decried lawless-  

ness  and mob violence i n  any form, but  objected t h a t  t h e  

Republicans were us ing  t h e  " r i o t  i s s u e w  as a p o l i t i c a l  

subterfuge. The Democrats made a  bid For t h e  vote of t h e  

working people of t h e  a t a t e  when they denied t h a t  "...the 

workingmen of Wisconsin a r e  ana rch i s t s  o r  i n  sympathy with 

lawlessness,  or opposed t o  pub l i c  peace and order.  The 

attempt t o  r e t a i n  republ ican  supremacy i n  t h i s  s t a t e ,  by 

represent ing  the l abor ing  c l a s s e s  as  a dangerous element, t o  

be kept under su rve i l l ance ,  i s  a oonfesaion t h a t  t h e  re- 

publican pa r ty  no longer  dare accep t  the  r e a l  issuea or  
25 - - 

face  t h e i r  pas t  record.tt The e l e c t i o n s  of t h e  f a l l  of 

1886 f a i l e d  t o  upse t  the  Republican dominance because t h e  

Democrats and t h e  People's p a r t y  were only able t o  e l e c t  a 

minor i ty  t o  t h e  Wiscrona i n  l e g i s l a t u r e .  

Re-elected in t h e  f a l l  of 1886, Governor Ruak devoted 

a l a r g e  p a r t  of h l a  mesaage of 1887 t o  the  l abor  d is turbances  

of Milwaukee. Leg i s l a to r s  were ca l l ed  upon t o  g ive  se r ious  

a t t e n t i o n  t o  the causes of the  t roub les  s o  t h a t  i n  the  

f u t u r e  v i o l a t o r s  of t h e  pub l i c  peace might be adequately 

punished. Ruak maintained t h a t  because t h e  employera and 

t h e i r  employees were only a minori ty  of t h e  population, the  

- major i ty  of t h e  people of the  s t a t e  of Wiaconain had a  r i g h t  

2 4 ~ i s c o n s i n  Bluebook, 1887, (Madiaon, 1887), 370. 

2 5 ~ i a c o n s  i n  Bluebook, 1887, 371-372. 



t o  be protected from t h e  c o n f l i c t s  of t h i s  minority.  Above 

a l l ,  t h e  Governor s t a t e d ,  tlEveryone*a r i g h t  t o  work f o r  

himself,  or  f o r  anyone e l s e ,  on such terms aa he may choose 

t o  make, must be maintained a t  a l l  hazarda. He who i n t e r -  

f e r e  w i t h  t h i s  p r inc ip le ,  tramples upon t h e  most sacred of 

human r i g h t s  and upon t h e  consecrated p r i n c i p l e s  of American 
26 

l iberty. ' '  

In response t o  t h i s  speech and in co l l abora t ion  with 

t h e i r  l eader s ,  t h e  Republicans i n  the l e g i s l a t u r e  paaaed two 

aota  aimed a t  the  a c t i v i t i e s  of the  l a b o r  unions of t h e  

s t a t e .  The f i r s t  a c t  was a conapiracy law which provided 

f o r  imprisonment i n  a aounty ja i l  o r  a f i v e  hundred d o l l a r s  

maximum f i n e  when any two o r  more persons would tt...associate, 

agree, mutually undertake, o r  concert  together  f o r  the  pur- 

post  of w i l f u l l y  or mal ic ious ly  i n j u r i n g  another  i n  h i s  repu- 

t a t ion ,  t r a d e  or  busineas o r  profession by any means whatever, 

f o r  the  purpose of mal ic ious ly  compelling another  t o  do o r  

perform any a c t  agalns t h i a  w i l l ,  o r  preventing o r  h inder ing  
27 

another from doing or performing any lawful  act..." The 

second a c t  was a l s o  aimed d i r e c t l y  a t  t h e  a c t i v i t i e s  of the 

l a b o r  unions. Peraons convicted under t h e  provis ions of  

t h i s  a c t  were t o  be f ined  a m a x i m u m  of one hundred d o l l a r s  

or  imprisoned i n  a oounty j a i l  f o r  s ix  months i f  they 

. threatened, i n t b % d a t e d ,  forced o r  coeroed m y  o t h e r  

2%essage of Jeremiah M. Rusk, Governor of Wisconsin, 
de l ivered  t o  the  Leg i s l a tu re  Jan. 13, 1887. In Wisconsin 
Publ ic  Documents, 1887, 5. 

I 2%awa of Wisconsin, 1887, Chap. 287. 



peraon with t h e  i n t e n t  of preventing t h e  person from en- 

gaging i n  o r  continuing i n  any lawful  work o r  employment, 
28 

e i t h e r  f o r  himself o r  a s  wage earners." A second p a r t  

of t h e  l a t t e r  a c t ,  having in  mind t h e  s t r i k e s  in  indus- 

t r i e s  and r a i l r o a d s ,  made i n d u s t r i a l  sabotage or  the i n t e r -  

ference of t h e  running of t r a i n s  a penal offenae.  Not a l l  

of t h e  l e g i s l a t i o n  of 1887 a f f e c t i n g  the  l abor ing  man was 

adverse t o  h ia  i n t e r e s t s ,  though, f o r  a n  a n t i - b l a c k l i s t i n g  
29 

law was a l s o  paa8ed. 

Increased i n d u s t r i a l i z a t i o n  of the  na t ion  made apparent  

the  need f o r  new legislation which would p?o tec t  t h e  f a c t o r y  

workera from dangerous or  defec t ive  machinery. Under t he  

common law of t h e  nineteenth-century t h e  employer waa re-  

quired t o  p o v l d e  h i s  employee with a s a f e  place t o  work and 

with s a f e  appliances.  Restrictive cour t  dec i s ions  o f t en ,  

however, under the  ftassumption of r i s k "  r u l e ,  made it 

v i r t u a l l y  impossible f o r  the  employee t o  recover f o r  in- 

j u ~ i e s  sustained i n  t h e  l i n e  of h i s  employment. One remedy 

f o r  t h i s  s i t u a t i o n  l a y  in  statutory provisions which would 

al low s t a t e  f a c t o r y  inspectors  t o  order  adequate s a f e t y  de- 

vices f o r  dangerous machinery. 

Agencies f o r  t h e  enforcement of f a c t o r y  s a f e t y  l e g i s -  

l a t i o n  were in t h e i r  infancy Sn t h e  United S t a t e s  during 

the  e ighteen-e lght ies  and -n ine t ies .  Wisconsin and New 

Jersey i n  1883 followed the e a r l i e r  example of Maasachu- 

28~aws of Wisconsin, 1887, Chap. 427. 

%aws of Wisconsin, 1887, Chap. 349. 
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30 

s e t t s  by e s t a b l i s h i n g  agencies f o r  f a c t o r y  inspect ion.  

The Wisconsin A c t  of 1883, passed l a r g e l y  a t  t h e  i n s i s t e n c e  

of the  Xnigbts of Labor and the  Milwaukee t rades  union groups, 

created an o f f i c e  of commissioner of the Bureau of Labor 

Statistics, who was charged with t h e  inspect ion  of  f i r e  ea- 

capes and f a c i l i t b s  f o r  the  prevention of acc idents  i n  

f a c t o r i e s  and other  places  of employment. I n  addi t ion ,  he 

waa required t o  enforce a l l  laws regu la t ing  the  employment 

of ch i ldren ,  minors, and women, and a l s o  those es t ab l i shed  

f o r  t h e  p ro tec t ion  of the  lives and hea l th  of employees of 

Wisconsin i n d u s t r i a l  establishments . The commissioner was 

a l s o  bound t o  submit t o  the  Wi~cons in  Leg i s l a tu re  s t a t i s t i -  

c a l  r e p o r t s  concerning the  " i n d u s t r i a l ,  s o c i a l ,  educat ional  
31 

and s a n f t a r y  condi t ions  of t h e  working o l a ~ s e s . ~  I n  1885 

t h e  agency was strengthened by the  add i t ion  of  a deputy 
32 

conrmissioner and a f a c t o r y  inspector. For the f i r s t  few 

years ,  however, t h e  only laws t h e  commissioner was requi red  

t o  enforce were those a f f e c t i n g  the  l abor  of women and c h i l -  

dren i n  the  f a c t o r i e s  and workshops of  the  s t a t e .  

Addit ional  d u t i e s  were given t o  t h e  Wisconsin Bureau 

of Labor S t a t l a t i c s  i n  1881 when a s e r i e s  of a c t s  were 

paaaed i n  order t o  make the  f a c t o r i e s  of the  a t a t e  aa fe r  

3"~on. D. Lescohier and El izabeth Brandeis, H la to r  of  
Labor i n  the  United S ta tes ,  1896-1932.  en Yorkk*I18 
628. m r e a u s  of Labor S t a t i a t i c a  had been es tab l i shed  i n  
Massachusetts i n  1869, Pennsylvania 5.n 1872, Ohio in  1877, 
and i n  Msssouri i n  1879. By 1887 twenty such agenciea had 
been ea tabl ished.  

'&~aws of Wisconsin, Vol. 1. 1883, Chap. 319. 

32Lawa of Wisconain, Vol. 1. 1885, Chap. 247. 



places i n  which t o  work. To reduce t h e  danger of  f i r e ,  

t h e  f i r s t  of t h r e e  a c t s  requi red  f i r e  escapes and "outward 

swinging doors" f o r  a l l  publ ic  bui ld ings  and f a c t o r i e s  i n  
33 

t he  s t a t e .  The second a c t  gave t h e  power t o  t h e  " . . . s ta te  

f a c t o r y  inspector  o r  h i s  a s s i s t a n t .  ,. t o  order  full-wheels,  

f l y  wheels, tumbling rods,  e l eva to r  s h a f t s ,  a tairways,  
34 

a h a f t i n g  o r  dangerous machinery t o  be guarded and protected." 

The t h i r d  a c t  s t i p u l a t e d  t h a t  no person o r  corporat ion should 

employ more persons i n  any one p lace  than t h e  la wa of h e a l t h  

warranted, This number could be determined by the  boarda 

of h e a l t h  i n  the s t a t e .  A second s e c t i o n  of t h e  a c t  r e -  

quired the  safe-guarding of a l l  vats o r  o t h e r  devices  con- 

t a i n i n g  molten metal. I n  addi t ion ,  th9s  aec t ion  ordered 

t h a t  a l l  .bel t ing,  shaf t ing ,  gearing,  ho i s  t a ,  fly-wheela, 

e levators ,  and drums, of manufacturing establ ishments  should 

be guarded or fenced so  a s  t o  be s a f e  f o r  the  persons ern- 
35 

ployed In any such p lace  of e m p l ~ y m e n t . ~  

Factory l e g i s l a t i o n  oontinued in t h e  eighteen-nineties. 

Communication syatems between b o i l e r  rooma and shops where 

the  machinery was operated were requi red  in 1891; so  machinery 
36 

could be ha l t ed  quickly i n  caae of acc idents ,  In  1899 a 

b i l l  was introduced i n t o  t h e  l e g i s l a t u r e  t o  p ro tec t  t h e  work- 

men i n  t h e  f a c t o r i e s  and foundries  of t h e  s t a t e  by provX- 

33~awa of Wiaconsin, 1887, Chap. 46. 

34~ana of Wisconsin, 1887, Chap. 453. 

3 5 ~ a r s  of Wisconain, 1887, Chap. 549. 
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ding t h a t  i n d u s t r i a l  es tabl ishments  , where grind ing opera t ions  

were oa r r i ed  on, i n s t a l l  blowers and v e n t i l a t i o n  systems t o  
37 

el iminate  in ju r ious  dus t  p a r t i c l e s .  Despite t h e  opposi- 

t i o n  of the Milwaukee I ron  and Wood Manuf a c t u r e r s  Aaaocia- 

t ion ,  who declared t h a t  t h e  l a w  would f o r c e  many of them t o  

buy t h e i r  goods i n  t h e  East,  ins tead  of produclng t h e  goods 
38 

themselves, the  law passed the  l e g i s l a t u r e .  This a c t  of 

1899 exempted those p lanta  which had I n s t a l l e d  water grind- 

ing  sys terns, but  made i t  a  v io la t  ion t o  gr ind with a def  ec- 

t i v e  gr inding  s tone  or t o  opera te  t h e  s tone  a t  a speed i n  

exaesa of t h a t  guaranteed by t h e  manufacturer, Where water 

gr inding was n o t  u t i l i z e d ,  ind iv idua l  gr inding  wheels had 

t o  be protected and provided with a  pipe f o r  sucking the  
39 

dus t  from the wheels t o  the  outs ide  of the plant .  

Compared t o  the  f a c t o r y  and s a f e t y  l e g i s l a t i o n  of the 

twentieth-century, these  laws were extremely fragmentary. 

I n  addi t ion ,  they d i d  not  cover a l l  of the  dangerous occu- 

pa t ions  of the  s t a t e .  While the a c t s  d i d  r e q u i r e  t h a t  cer- 

t a i n  a a f e t y  devices be i n s t a l l e d ,  no mention was made o f  r e -  

qu i r ing  guards on saws i n  t h e  many lumber camps and wood 

products f a c t o r i e s  of t h e  s t a t e .  While s k i l l e d  men were 

necessary i n  the  operat ions of t h e  lumber indus t ry ,  g r e a t  

3 7 ~ l l i n o i a  had parsed a s imi la r  law in 1897, The f i r s t  
l e g i s l a t i o n  of t h i s  kind was an English s t a t u t e  passed i n  
1863 p roh ib i t ing  t h e  use  of chfld l abor  i n  gr inding  opera- 
t ions .  aee, Ear l  R. Bechner, A His to ry  o f  Labor Leg i s l a t ion  
i n  I l l i n o i s ,  (Chicago, 1929) 227, Bechner c r e d i t s  t h e  
I l l i n o i s  law t o  t h e  e f f o r t s  of t h e  Metal Po l i she r ' s  Union. 

38~ilwaukee Sent i n e l ,  March 2, 1899. 

3 9 ~ a v s  of Wisconsin, 1899, Chap, 189. 



numbers of young and inexperienced men were a l s o  employed. 

The l a t t e r  were o f t en  in jured  by power dr iven  saw mill mach- 

ine ry  and wood f i n i s h i n g  machines through t h e i r  own neg l i -  

gence o r  that of t h e i r  employer, b u t  had no recourse  except 

the  common law. In addi t ion ,  the  laws passed in the nine-  

teenth-century t o  make the f a c t o r i e s  s a f e r  d i d  n o t  mention 

an increased l i a b i l i t y  on the  p a r t  of t h e  employer; thus 

t h e  old defenses of the  common law s t i l l  prevented recovery 

f o r  damages i n  many cases ,  

The Wisconsin Supreme Court brought under t h e  oommon 

law moat of the  cases involving acc idents  t o  lumber workera 

or  persons employed i n  f i n i s h i n g  and manufacturing p lan t s  

i n  t h e  lumber industry,  L i t t l e  or  no mention was made of 

t h e  new s t a t u t o r y  d u t i e s  imposed on the employers t o  guard 

t h e i r  machinery a g a i n s t  acc iden ta l  i n  j u r i e s  t o  t h e i r  employ- 

ees ,  Frequently, t h e  Court allowed the  employer t o  u t i l i z e  

t h e  common l a w  defense of ttassutnption of r i s k u  i n  order  t o  

t o t a l l y  prevent reoovery by an in jured  employee. Risks, 

such as an uncovered saw pro jec t ing  over i t s  frame and p a r t l y  

across  a narrow passagetag along which employees were forced 

t o  paas i n  performance of t h e i r  du t i e s ,  were deemed apparent.  

Consequently t h e  r i s k  was assumed by t h e  employee when t h e  

workman accepted t h e  employment and continued i n  the  s e r v i c e  

of the  employer even a f t e r  knowledge of the  danger. Ehploy- 

ees could n o t i f y  t h e  employer of the  danger and could re -  

* f r a i n  from passing through the  dangerous a r e a  f o r  a reaaon- 

a b l e  length of time, b u t  i f  t h e  danger were n o t  removed and 

ths '  employee a t i l l  continued t o  use the  dangerous paasageway, 
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he accepted the danger i n  the  eyes of the  Court. 

An employee of mature yeara, even though inexperienced 

or non-ins t ruc ted  i n  t h e  opera t ion  lumber f i n i s h i n g  

machine, was ofken held t o  have known and assumed r i s k s  of  

i n j u r y  inc iden t  t o  obvious d e f e c t s  o r  dangers. This was t h e  

c o n t r o l l i n g  p r i n c i p l e  i n  the  case of Hazen vs,  The West 

Superior  Lumber Company, d e s p i t e  the  f a c t  t h a t  the  employee, 

though he had been promised by t h e  foreman of  t h e  p lan t ,  had 
41 

never been shown how t o  opera te  t h e  machine. I n j u r i e s  t o  

minor ch i ld ren  employed a t  machines with r a p i d l y  revolving 

c u t t i n g  edges d i d  no t  a s su re  t h e i r  recovering damages from 

t h e i r  employers* A small boy under twelve years  of  age was 

injured when he s l ipped and caught h i s  hand i n  the  knives 

of a p laner*  The c h i l d ' s  case hinged upon the f a c t  t h a t  i f  

t h e  defendants had n o t  v io la ted  t h e  laws of the s t a t e  pro- 

h i b i t i n g  ch i ld  labor ,  t h e  boy would not  have been in jured .  

This v i o l a t i o n  of the  statutory duty imposed upon the  em- 

ployers ,  the  p l a i n t i f  f s held,  cons t i tu ted  negligence on t h e  

p a r t  of t h e  defendants and thus was the  proximate cause of 

t h e  injury.  Although the  jury found i n  a s p e c i a l  v e r d i c t  

t h a t  the  defendants should have known or an t i c ipa ted  t h e  

danger of the  minor c h i l d ' s  s l i p p i n g  and catching h i s  hand 

i n  the  knives o f  the  planer ,  they d i d  not  r u l e  t h a t  t h e  

ch i ld  s l ipped through the  negligence of the  defendant em- 

ployer.  T h i s  l a t t e r  f a c t ,  t h e  Wisconsin Supreme Court he ld ,  

40~tephenson vs. Duncan, 73 Ylis. 404, (1889). 

41~azen vs. The West Superior Lumber Company, 91  Wia. 
208, (1s95). 



waa s u f f i c i e n t  t o  prevent a judgment i n  favor  of t h e  p la in-  

t i f f .  m r t h e r ,  the Court ru led  t h a t  t h e  mere employment of 

a boy under twelve years  of age i n  a fac tory ,  cont rary  t o  

the  ch i ld  l abor  laws of t h e  s t a t e ,  was not  negl igence which 

would render the  employer l i a b l e  t o  a minor employee f o r  in- 

ju r i e s  received by t h e  ch i ld  i n  the  course of h i s  employ- 
42 

Other cases involving i n j u r y  t o  minors a l s o  came be fo re  

the  Wisconsin Supreme Court and r e w i v e d  similar treatment.  

A minor, seventeen years  of age, was employed t o  opera te  a 

l a t h e  saw and w a s  in jured  when he attempted t o  remove with 

a a t i o k  an accumulation of sawdust i n  a s l o t  between the  saw 

and a spout eonatructed t o  c a r r y  away t h e  refuse.  The 

p l a i n t i f f  had worked f o r  two years a t  t h e  same o r  s i m i l a r  

saws and knew the  dangers of t h e  s t i c k  becoming caught i n  

the  saw, He a l s o  knew t h a t  the  saw dus t  could be removed 

w i t h  p e r f e c t  s a f e t y  by stopping t h e  machine, but  chose t o  

remove t h e  r e fuse  while the  saw was s t i l l  i n  operation. The 

Court held,  as a mat ter  of law, t h a t  t h e  minor assumed t h e  

r i a k  when h e  chose t o  r e p a i r  t h e  machine i n  a dangerous 
43 

manner. In Bigelow vae Danielson, a boy f i f t e e n  yeara 

old,  familiar with t h e  operat ion of' a f e l t  making machine, 

had h i s  f i n g e r s  crushed while a t tempting t o  s t r a i g h t e n  out 

a wrinkle i n  a s t r i p  of f e l t  running between r o l l e r s  of t h e  

maohine. Nothing d i s t r a c t e d  h i s  a t t e n t i o n ,  b u t  he masped 

4 2 ~ u t c h e r a  vae Goodr i l l ie ,  93 Wis. 448, (1896). 

*'Laraon vs. The gnapp. Stou t  dr Co., 98 Wia. 178, (1898). 



t h e  f e l t  too near t h e  r o l l e r s  so  t h a t  h i s  f ingera were acc i -  

den t ly  crushed. The Court decreed tha t  because t h i s  danger 

was an obvious one and the  boy was g u i l t y  of con t r ibu to ry  
44 

negligence,  no recovery f o r  h9a i n j u r y  could be had. 

I n  add i t ion  t o  t h e  "assumption of r i s k "  defense,  t h e  

Wisconsin Supreme Court allowed "cont r ibutory  negl igenceff  

t o  d e f e a t  many ac t ion% f o r  i n j u r i e s  sus ta ined  i n  the  lumber 

induatry of the  s t a t e .  In Peterson vg. The Sherry Lumber 

Companx, the  p l a i n t i f f  brought s u i t  again8 t h ia  employer 

because a d e f e c t i v e  exhaust ateam pipe had caused the  mach- 

ine ry  of t h e  p l a n t  t o  become s l i p p e r y  and dangerous t o  the  

employees, This danger, t h e  Court held, however, waa ob- 

vloua and was aasumed by a a k i l l e d  workman. In  t h i s  case  

the  Court l a i d  down a genera l  r u l e  of l a w  when i t  decreed 

t h a t  n...where t h e  d e f e c t  o r  danger i a  open and obvioua, 

knowledge of i t  on the  p r t  of t h e  employee w i l l  be  presumed. 

I n  such cases t h e  employer may be aa id  t o  be g u i l t y  of negl i -  

gence i n  keeping his premises o r  machinery i n  a dangerous 

condit ion,  and t h a t  the se rvan t  i s  g u i l t y  of negl igence i n  

accept ing the  ae rv ice  and continuing i n  i t ,  and i t  becomes 
45 

equiva lent  of contributory negligence on h i s  p a r t  ." 
Experienced employees i n  t h e  lumber indus t ry  g e n e r a l l y  

encountered d i f f i c u l t y  in  c o l l e c t i n g  damages f o r  i n j u r i e a  

sustained i n  t h e i r  employment, Evidence i n  t h e  case of 

* * ~ i g e l o n  va . Danielson, 102 W i s e  470, (1899). 

4 5 ~ e t e r a o n  vs. The Sherry Lumber Company, 90 Wis. 83, 
(1895). 



Jones vs. Sutherland showed t h a t  t h e  p l a i n t i f f  had worked - 
i n  sawmills f o r  t e n  years and i n  the  defendant 's  m i l l  for 

t h r e e  years. While engaged i n  o i l i n g  a saw rig, t h e  p la in-  

t i f f  s l ipped and P e l 1  aga ins t  a r o t a t i n g  saw. The duty  was 

not  h i s  own and he had never performed t h e  operat ion before,  

bu t  had observed t h e  opera t ion  executed by o thers  many times. 

To aomplete the  t a s k  t h e  worker was requi red  t o  s t e p  down 

i n t o  a box with a s l a n t i n g  bottom below the  f l o o r  l e v e l ,  

Saw d u s t  covered the  bottom of the box and Jones s l ipped 

because of t h e  s l a n t i n g  bottom. Judge Roujet  Marshall,  

w i t h  his c h a r a c t e r i s t i c  pos i t iveness ,  declared t h a t  the  

p l a i n t i f f  was g u i l t y  of con t r ibu to ry  negl igence because he 

must have known from experience t h a t  t h e  bottom of the  box 

waa alanted.  Marshall  wrote: t'...the t rouble  was t h a t  he  

performed h i s  work i n  a g r o s s l y  neg l igen t  manner. He says,  

fn e f f e c t ,  t h a t  he stepped o f f  backward from the  lower rim 

of the wheel, opposi te  the  saw t ee th ,  onto the  sawdust, t h a t  

l a y  on t h e  s l a n t i n g  bottom of the  box, without paying any 

a t t e n t i o n  a t  a l l  in regard t o  where o r  how he stepped. 
46 

That t e l l s  the  whole a t o r y e n  Contributory negligence a l s o  

prevented recovery f o r  damages i n  the  case of Shul tz  vs r 

Thompaon Lumber Company. An employee of t en  or twelve 

years  experience i n  a sawmill v o l u n t a r i l y  put h i s  hand i n t o  

a hole  i n  the  boxing around a trimming machine. The p la in-  

t i f f  who was in jured  while attempting t o  r e p a i r  a broken 

chafn ly lng  wi th ln  two o r  t h r e e  inchea of a revolving aaw was 
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held, as a mat ter  of law, t o  have been g u i l t y  of contribu- 

t o r y  negligence. The f a c t  t h a t  the  employee had objected 

a g a i n s t  the  saw being boxed up and had been assured t h a t  it 

would not  add t o  the danger of t h e  opera t ion  of the  machinery 

did no t  r e l e a s e  him from t h e  ob l iga t ion  o f  exe rc i s ing  or- 
47 

d inary  care  t o  avoid the  danger. 

Unskilled l a b o r  a l s o  came under the  common law r u l e  of 

i tcontr ibutory negligencett .  I n  Gossens va. The Mattoon Manu- 

f a c t u r i n g  Company, an unsk i l l ed  l abore r  was in jured  w h i l e  

temporari ly  a s s i s t i n g  i n  the  operat ion of a planer  under t h e  

d i r e c t i o n  of a foreman. Teatfmony i n  the  t r i a l  cour t  showed 

t h a t  the  p l a i n t i f f  knew the  purpose of the  planer  and could 

have seen t h e  uncovered knives had he looked, but  t h a t  he 

put h i s  hand on the  machlne without looking i n  order  t o  

increase  the  s t r eng th  of h i s  g r i p  while a t tempting t o  t u r n  

a wheel f o r  t h e  purpose of r e l e a s i n g  a board t h a t  had be- 

come stuck. I n  t h e  opera t ion  his hand came i n  contac t  with 

the  knives of t he  planing machine, and the p l a i n t i f f  was 
48 

declared g u i l t y  of cont r ibutory  negligence. A a imi la r  

v e r d i c t  was reached in an a c t i o n  f o r  i n j u r i e s  austained by 

an employee i n  a sawmill who, while a t tempting t o  c l e a r  

away an accumulation of sawdust by punching it w i t h  a s t i c k  

through a hole  l e f t  f o r  t h a t  purpoae i n  the  f l o o r  beneath 
- 

the  edger, waa in jured  when t h e  s t i c k  became caught i n  the  

626, 

wis . 48~ossens  vs. 
40-9) 

C. C. Thompson Lumber Company, 91 Wis. 

The Mattoon l anuf  a c t w i n g  Company, 104 



machine and was thrown upwards, thus breaking the jaw of t h e  

worker. Evidence indicated t h a t  the  man had been a common 

labore r  i n  t h e  m i l l  and had only a t  inf requent  i n t e r v a l s  been 

employed on the  machinery of  t h e  p lan t .  He had seen previously 

the  sawdust removed from the edger and t h e  danger of stand- 

ing above it  due t o  the  f a c t  t h a t  t h e  blades of the edger 

were revolving a t  a speed of 2,500 revolu t ions  per minute. 

Because the danger was obvious, he was declared g u i l t y  of 
49 

cont r ibutory  negligence. 

Before an in jured  workman could recover f o r  damages i n  

the  cour ts  of the  s t a t e ,  the  t r i a l  cour ts  had t o  f i n d  t h a t  

none of t h e  employersf common law defenses appl ied t o  the  

p a r t i c u l a r  case,  Two condit ions might be present  which would 

a l low the  employee t o  recover f o r  personal i n j u r i e s  sustained 

while working, The Court found one of these  condi t ions i n  

the  case of Darcey va. The Farmers Lumber Company, which was 

appealed t o  the  Wisconsin Supreme Court three  times, T e s t i -  

mony in  t h e  case showed t h a t  the  employee had remained on 

duty a f t e r  he was aware of danger from an  uncovered and un- 

protected saw. On t he  appeal before  the  Supreme Court i t  was 

held t h a t  the  t r i a l  c o u r t r s  f ind ing  was con t rad ic to ry  because 

the  jury had found i n  a s p e c i a l  ve rd ic t  t h a t  t h e  employee 

would be aware of the  d a n g e ~  had he used ordinary ca re  and 

- observation, but  the  v e r d i c t  d i d  n o t  show cont r ibutory  neg l i -  

gence, In the  t h i r d  appeal the  Court f i n a l l y  ruled t h a t  the  

p l a l n t i f f  could recover f o r  h i s  i n j u r y  because t h e  exposed 



cond5.tion of the  saw was the  proximate cause of the  a c c i r  

dent ,  and a f 'reasonable and prudent man" could not  have 
50 

foreseen the  a c t u a l  comlng of the  accident.  

Dangerous and def e c t i v e  machinery o f t e n  caused acc idents  

i n  t h e  lunber  industry.  In  Greenburg vs. The Whitcomb Lumber 

Company, the  defendant employers allowed an inexperienced 

employee t o  opera te  a de fec t ive  saw, without warning tha t  t h e  

machine was impaired. The agent  of t h e  corporat ion,  whoa8 

duty i t  was t o  provide s a f e  machinery, set  an inexperienced 

employee t o  work upon t h e  saw which he knew t o  be de fec t ive  

and dangerous. Thus he was g u i l t y  of malfeasance and t h e  

corporat ion was respons ib le  t o  t h e  in jured  employee f o r  
51 

damages. 

Under t h e  common law employers w e r e , a l s o  obl igated t o  

warn t h e i r  employees of dangers a n d  r i s k s  which could no t  

be foreseen w i t h  reasonable care  and e f f o r t  on t h e  p a r t  of 

t h e  worker. Egan vs . The Sawyer & Aus t i n  Lumber Company 

concerned a minor employee with considerable  experience 

who, while temporarily employed i n  throwing blocks from a 

t a b l e ' i n  the  ahingle  m i 1 1  i n t o  a ho le  on t h e  f l o o r  on t h e  

opposite s ide ,  was in jured  when h i s  hand came i n  contac t  

with an opera t ing  saw. The saw was placed so t h a t  t h r e e  in- 

ohea of the blade projected above the  top  of i t s  platform. 

5 0 ~ a r c e ~  vs. Farmers Lumber Company, 87 Wia. 245, (1894); 
91Wia. 654, (1895); 98 W i s .  578, (1898). 

' l ~ r e e n b e r ~  va. The Whitcornbe Lumber Compan~, 90 Wis. 
225, (1895). 



Evidence in t h e  case indica ted  t h a t  although the  saw was 

no t  i n  use  a t  the  time of t h e  acc ident ,  it  was opera t ing  a t  

a speed which made it d i f f i c u l t  t o  s e e  t h e  blade. Come- 

quently,  t h e  p l a i n t i f f  d i d  n o t  know of i t s  presence. The 

jury decided t h a t  the  p l a i n t i f f  should have been warned of 

i t s  presence as i t  waa a duty  of t h e  employer t o  i n a t r u c t  

h i s  amployees i n  t h e  dangers and r i a k s  of t h e i r  employment 

a r i s i n g  from the  presence o f  uncovered machinery. Three 

d i f f e r e n t  t a sks  had been assigned t o  the  m b o r  employee, 

one o f  which had been previously t h e  s o l e  duty  of another  

employee. These d u t i e s  were t o  a very considerable  e x t e n t  

dependent upon his a t t e n t i o n ,  caut ion,  and prompt act ion.  

These f a c t s  were deemed s u f f i c i e n t  t o  uphold t h e  jury's ver- 

d i c t  t h a t  too g r e a t  s e r v i c e  had been required o f  him i n  

view of h i a  age, capaci ty ,  and judgment. For these  reasons,  

t h e  Supreme Court d i d  not  upse t  the  t r i a l  cour t ' s  award of 
52 

a judgment i n  favor  of t h e  plaintlff-employee. 

Adequate p ro tec t ion  of dangerous gear ing  in f a c t o r i e s  

was required under a Law of 1887. I n j u r i e s  t o  workmen, in- 

v o l v i ~ g  t h e  d u t l e s  of  employers i n  p ro tec t ing  t h e i r  machinery 

containing gears ,  o f t e n  came before the  Supreme Court. The 

p l a i n t i f f  i n  Meilon vs. The Marinet tes  and t h e  Idenominee 

Paper Company was a four teen  year  old boy who was a l leged  

t o  have been ordered t o  wipe t h e  geara on a paper machine 

. while it was i n  motion. Although the  testimony of t h e  fore-  

5 2 ~  an .a. The Sawyer & Austin Lumber Companx, 94 Wis. 
137, (1 &. 
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man was i n  d i r e c t  c o n f l i c t  w i t h  t h a t  of the  p l a i n t i f f ,  the 

jury awarded t h e  in jured  minor employee t h r e e  thousand 

d o l l a r s  f o r  the  l o s s  of t h r e e  f inger s .  Here, t h e  t r i a l  cour t  

allowed the  jury t o  decide whether t h e  p l a i n t i f f  who, be- 

cause of h i s  youth, was wholly unacquainted with the  work- 

ings of  the  machinery, was of s u f f i c i e n t  matur i ty  and under- 

s tanding t o  comprehend t h e  dangers inc iden t  t o  t h e  wiping 

of t h e  gears  while the  machine was i n  operation. The Wis- 

consin Supreme Court upheld the  t r i a l  cour t ' s  a c t i o n  and 

decreed t h a t  t h e r e  was nothing t o  i n d i c a t e  pre judice  o r  

irnp~oper motives on the part of t h e  jury merely because the 
53 

p l a i n t i f f  had been awarded t h r e e  thousand d o l l a r s  i n  damages. 

born a survey of act iona brought before  t h e  Supreme 

Court i n  r e l a t i o n  t o  the  law of 1887 requ i r ing  t h a t  danger- 

ous gearing be guarded, i t  appears t h a t  t h i s  a t a t u t e  added 

l i t t l e  t o  the  common law pro tec t ion  of the  worker from 

acc idents  incurred i n  the  l i n e  of h i s  employment. Completely 

unaccustomed t o  machinery, the  p l a i n t i f f  i n  Nadau vs, The 
White River Lumber Company was s e t  t o  work by t h e  defendant 

i n  a narrow passageway. This a l l e y  was n ine teen  inches 

wide, on one s ide  of which was a s e t  of uncovered cogs- 

wheels. These gears  were a l s o  concealed from view i n  the  

a l l e y *  Evidence showed t h a t  t h e  gears  might have been covered 

a t  s l i g h t  expense without impairing the  usefulness  of the  

machinery. In addi t ion ,  testimony was admitted by the  t r i a l  

cour t  indicating t h a t  it was the p r a c t i c e  i n  o the r  m i l l s  t o  

5%eilon va. The Marinet te  and Menominee Paper Company, 
75 ~ i s , ~ l 8 9 0 ) .  



cover s i m i l a r  gear ing* For theae reasons,  the employer waa 

judged neg l igen t  i n  f a f i i n g  t o  fu rn i sh  a reasonably s a f e  

p lace  t o  work, and the v e r d i c t  of $9,650 f o r  i n j u r i e s  necessi-  

t a t i n g  the  amputation of the  young manta l e g  above the  knee, 
54 

was not  held excessive,  The dec is ion  i n  K l a t t  vs. The 
N. C, Foster  Lumber Company made i t  c l e a r  t h a t  t h e  common 

law s t i l l  governed cases of i n j u r i e s  d e s p i t e  t h e  enactment 

of l e g i s l a t i o n  r e q u i r i n g  guards on gears  i n  f a c t o r i e s ,  I n  

t h e  l a t t e r  case t h e  Supreme Court held t h a t  the  t r u e  t e s t  

of a minor servant ' s  assumption of t h e  ord inary  r i s k  of 

the  emplopent  and of his cont r ibutory  negl igence was no t  

whether he  knew or cmprehended the danger, but whether he 
55 

ought t o  have known and comprehended it. 

When an employee proved t h a t  a machine had been danger- 

ous and should have been guarded t o  insure  h i s  aafe ty ,  he 

could recover f o r  personal i n j u r i e s  sus ta ined  in the  l i n e  of  

h i s  employment, I n  Jensen vs. The Hudson Sawmill Company, 

an employee received i n j u r i e s  by having h i s  hand caught 

and crushed i n  a chain and i t s  sprockets ,  and i t  was shown 

that the  chain could have been guarded a t  l i t t l e  expense, 

Similar  machinery i n  other  m i l l s  in  t h e  immediate v i c i n i t y  

of the  p lan t  of the  Hudson Sawmill Company had been guarded 

adequately t o  e l imina te  the  dangers on an endleas chain con- 
-- 

veyer, This evidence was held s u f f i c i e n t  t o  charge t h e  de- 

%?adau vs. White River Lumber Company 76 Wia, 120, 
(1890) 

55Klatt  vs. The He C. Foster  Lumber Company, 92 W i s ,  
622, ( lB98) .  
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fendant corporat ion with an ac t ionab le  negligence which was 

the  proximate cause of t h e  in ju ry ,  The Court a l s o  held t h a t  

beoauae t h e  p l a i n t i f f  had served n o t i c e  on t h e  employer on 

May 22 t h a t  he would q u i t  un less  b e t t e r  l i g h t s  and guarda 

were provided, h i s  i n j u r y  on May 24 did not  aa a m a t t e r  of 

law show e t t h e r  cont r ibutory  negl igence or an aasurnpt ion  or  
56 

r i s k  by t h e  p l a i n t i f f ,  

Not a l l  t h e  employees injured by uncovered and unguarded 

gearings were a b l e  t o  recover i n  the  Wisconsin cour ts  f o r  

these i n j u r i e s .  The Supreme Court of Wisconsin in Thom~son 

vs. The Edward P. A l l i s  Company in te rp re ted  employers' 

du t iea  under the  Wisconsin law requi r ing  the  guarding of 

dangerous gears  on f a c t o r y  machinery, The Court ru led  t h a t  

under t h e  Wisconsin s t a t u t e a  t h e  employer was not abso lu te ly  

l i a b l e  f o r  a n  i n j u r y  r e s u l t i n g  from f a i l u r e  t o  cover gear- 

ing, and mlght use  t h e  defense of cont r ibutory  negligence,  

The defendant had employed the  p l a i n t i f f  i n  h i s  machine shop 

where the  employee was in jured  when h i s  arm was drawn be- 

tween uncovered cogawheels of a boring machine. Evidence 

showed t h a t  t h e  injured employee had been s e t  t o  work on 

dangerous machinery without experience,  ins  t r u c t  ion, o r  

warning. The p l a i n t i f f  was prevented from recovering i n  

t h e  Supreme Comt because t h e  t r i a l  cour t  had f a i l e d  t o  

i n s t r u c t  t h e  jury t h a t  t h e  employer was n o t  bound t o  a n t i c i -  

pa te  every poss ib le  p e r i l  t o  an employee i n  t h e  use of a 

5 6 ~ e n s e n  vs. The Hudson Sawmill Company, 98 Wis. 73, 
(1897). 



machine. R a t h e r ,  t h e  Court held, employers discharged t h e i r  

d u t i e s  i f  they gave genera l  i n s t r u c t i o n s  which would enable 

employees by the use  of t h e i r  i n t e l l i g e n c e  t o  comprehend t h e  
57 

dangers of t h e i r  employment. 

While a t t end ing  t o  h i s  d u t i e s  of maintenance, a s ix teen  

year  old boy caught h i s  hand i n  an unguarded gear  wheel. 

The machine on which the youth was working was poorly l i g h t e d ,  

f o r c i n g  him t o  stand on t h e  t i p s  of h i s  toea t o  ga in  access  

t o  the  gear  box; s o  he could not  pay c lose  a t t e n t i o n  t o  the  

proximity of the  gears .  Although t h e  cour t  i n  Kucera vs. 

The M e r r i l l  Lumber Company, noted t h a t  t h e  boy d id  not  

asaume the r i s k ,  recovery f o r  t h e  p l a i n t i f f  was n o t  granted 

because the s p e c i a l  v e r d i c t  of t h e  t r i a l  jury d i d  no t  in- 

clude a d i r e c t  f inding  of  negligence, on the p a r t  of the  

defendant, which was the  proximate cause of t h e  injury.  The 

Wisconsin Supreme Court ru led  t h a t  the  defendant should 

have an t i c ipa ted  the dangers of a minor employee's use  of 

t h i s  machinery, b u t  t h a t  such a f ind ing  on t h e  p a r t  of t h e  

jury was s t i l l  i n s u f f i c i e n t  t o  warrant recovery f o r  t h e  p la in-  
58 

t i f f .  

Elevators  and t h e i r  machinery were requi red  by t h e  laws 

of 1887 t o  be guarded i n  the  I n t e r e s t s  of the  s a f e t y  of 

workmen. Cases, however, involving workers in jured  i n  t h e  

- opera t ion  of e l eva to r s  were s t i l l  decided on c m o n  law 

57Thom aon va. The Edward P. A l l l a  Company, 89 W i s .  
523, (1895 -f- 

5 8 ~ u c e r a  vs, M e r r i l l  Lumber Company, 91 Wia. 637, (1895). 
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p r i n c i p l e s  because the  f a c t o r y  s a f e t y  s t a t u t e  d i d  not  s h l f t  

t h e  r e s p o n s i b i l i t y  f o r  i n d u e t r i a l  acc idents  due t o  defec- 

t i v e  o r  unguarded e leva to r  equipment. I n  Thompson vs. 

Johnston Brothers Company, common law r u l e s  of law allowed 

t h e  mother of a  f a t a l l y  injured minor t o  recover  $1700. 

Unguarded s t e e l  cables  which moved the  defendant'  a e l eva to r  

were near  t h e  edge of the  e l e v a t o r  platform, and t h e  check 

l i n e s  which cont ro l led  t h e  machinery were s o  near the  cable  

t h a t  t h e  person opera t ing  the e l e v a t o r  could inadver ten t ly  

take hold of t h e  cable ins tead  of the check l i n e s .  The boy, 

who had been employed four  days before  h i s  death,  was found, 

jammed between the  e l eva to r  p l a t f  o m  and t h e  c e i l i n g  w i t h  

h ia  head near  the  cable and h i s  arms outs t re tched,  with 

two f i n g e r s  t o r n  of f .  I n  the  opinion of t h e  jury, the  

e l eva to r  was no t  a reasonably s a f e  appl iance when operated 

by a minor, and i t s  unsafe condi t ion was the  proximate cause 

of the  in ju ry .  The jury found t h a t  t h e  youth was n o t  of 

s u f f i c i e n t  age o r  experience t o  comprehend the  danger in- 

volved i n  the  opera t ion  of the de fec t ive  e l eva to r  and f o r  

t h l s  reason could n o t  properly have aasumed t h e  r i s k  of t h e  
59 

employment. A dangerous and de fec t ive  e l eva to r  i n  the  

case of Anderaon vs. Hayes allowed damages t o  t h e  p l a i n t i f f  

beaause he d i d  not  know t h a t  the  e l eva to r  was u n f i t  and 

unsafe,  while the  defendant had f u l l  knowledge of those 
60 

. f ac t s .  

5g~hompson va . 
I 6oAnderson vs . 

Johnson E3ros. Compangj 86 Wia. 576, (1893). 

Hayes, 101 Wis. 519, (1899). 



Despite  t h e  f a c t  t h a t  s t a t u t e s  required the  guarding o f  

e l eva to r s  f o r  t h e i r  s a f e  opera t ion  by employees, common law 

r u l e s  aould s t i l l  prevent recovery i n  s u i t s  h e r e  unguarded 

e leva to r  machinery was the  cause of an injury.  I n  Powell va. 

The Ashland I ron  and S t e e l  Company, two e leva to r  s h a f t s ,  

placed s i d e  by s i d e  in a dimly l i g h t e d  p lace  i n  t h e  manufac- 

t u r i n g  p lant ,  were dangerous because no aafeguarda had been 

i n s t a l l e d  t o  prevent an employee from f a l l i n g  i n t o  them. An 

employee, f u l l y  f&cl. l iar  with the  danger of exposing h h a e l f  

within the s h a f t s ,  was in jured  by a descending e l e v a t o r  and 

was held g u i l t y  of cont r ibutory  negligence.  The Court de- 

creed t h a t  where unusual dangers were known t o  the  employee 

and he v o l u n t a r i l y  assumed them and was consequently in jured ,  

he could n o t  recover  bemuse of h i s  cont r ibutory  negligence,  

even though the  master et t h e  same time was g u i l t y  of n e g l i -  
61 

g8nC8, 

Chlld l abor  i n  f a c t o r i e a  and workshops remained an 

almost constant  problem Sn the  United S t a t e s  i n  the  nine-  

teenth-century. Labor organiza t ions  and humanitarian groups 

c o n s i s t e n t l y  advocated the  p r i n c i p l e  t h a t  ch i ld ren  should be 

required t o  spend t h e i r  time i n  school  ins tead  of a t  t a s k s  

i n  t h e  rising i n d u s t r i a l  system. Employers, on t h e  o the r  

hand, motivated by the  d e s i r e  t o  make u s e  of oh i ld ren  as a 

cheap source of labor ,  s t e a d f a s t l y  opposed any l i m i t a t i o n  

of ch i ld  l abor  i n  t h e i r  f a c t o r i e s .  I n i t i a l  s t e p s  only were 

taken before 1900 i n  the  var ious s t a t e s  t o  prevent  ch i ld  

6 1 ~ o v e l l  vs. The Aahland Iron and S t e e l  Company, 98 Wis. 
35, (18,- 
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labor ,  and exislting l e g i s l a t i o n  of 1905 was looked upon by 

one l e a d e r  of the  an t i - ch i ld  l abor  movement a s  of a l i g h t  

value because ft... t h e r e  a r e  n e i t h e r  inspectors  t o  enforce 

them, nor schools t o  r ece ive  t h e  ch i ld ren  i f  they were 

e f f e c t i v e l y  banished frm t h e  mi l l s .  The chief  worth of the  

s t a t u t e a  i s  t h a t  they  r e g i s t e r  the  growing convict ion of 

t h e  community t h a t  ch i ld ren  must r e c e i v e  some modicum of 
62 

protection." 

Before 1820 t h e r e  were only one or  two measures passed 

a f f e c t i n g  chi ld  l abor  in t h e  United S ta tes ,  but  by 1850 

a11 s i x  of the New England a t a t e s  had passed some form of  

ch i ld  l abor  l e g i s l a t i o n .  Maaaachuaet t a  in 1867 and Connecti- 

c u t  i n  1869 passed s t a t u t e a  providing f o r  f a c t o r y  inspec to r s  

t o  enforce t h e i r  ch i ld  labor  laws. By 1899 twenty-eight 

s t a t e s  had passed laws providing some p ro tec t ion  f o r  ch i ldren ,  

and nine s t a t e s  had prohib i ted  t h e  employment of ch i ld ren  

under four teen  years  of age. P r i o r  t o  1900, however, t h e  

t y p i c a l  ch i ld  l abor  law was l jnri ted i n  scope, applying only 

t o  chi ldren  employed i n  manufacturing e n t e r p r i s e s .  It 

placed the  maximum amount of ch i ld  l a b o r  a t  t e n  hours per  

- day and contained inadequate l i t e r a c y  and school  a t tendance 

requirements, while a f f i d a v i t s  of parents  were accepted as  

proof t h a t  t h e  c h i l d  had reached the l e g a l  mfnImum age f o r  
63 

f a c t o r y  labor.  

6 2 ~ o r e n c e  Kelley, Some E t h i c a l  Gains through Leg i s l a t ion ,  
(Hew York, 19051, 36. 

6 3 ~ e s c o h i e r  and Brandeia, H i s t o r y  of Labor in  t h e  United 
S t a t e s ,  111, 403-404. 
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Laws of Wisconsin passed i n  1867, 1877, and 1878 

provided t h a t  no chi ld  i n  any case  oould b e  employed i n  

f a c t o r i e s  of the  s t a t e  under the age of twelve and t h a t  no 

ohild under t h e  age of four t een  could be employed f o r  more 

than seven months i n  any one year . In addi t ion,  a compul- 

sory  education l a w  was passed in 1879 r e q u i r i n g  a l l  c h i l -  

dren between the  ages of seven and four teen  a t t end  a school  
67 

f o r  a stipulated number of weeks per year.  From t h e  begin- 

ning, t h e  compulsory education law was a dead l e t t e r  one as 

were the  others .  Wisconsin u n t i l  1883 had no agency t o  en- 

f o r c e  t h e  ch i ld  labor  laws, and even then t h e  Bureau of  

Labor S t a t i s t i c a  was ao undercrtaffed t h a t  it could do l i t t l e  

more than plead f o r  a d d i t i o n a l  personnel. Even t h i s  s i t u a -  

t i o n  should n o t  have been hopeless,  however, i f ,  a s  Commis- 

s ioner  B a n k  A. Flower pointed out, t h e  16,000 local school  
68 

o f f i c i a l s  had done t h e i r  dut ies .  Then the re  would have 

been no d i f f i c u l t y  in keeping the  ch i ld ren  of Wisconsin out 

of t h e  f a c t o r i e s .  I n  p a r t i c u l a r ,  t he  c h i l d r e n  of the  immi- 

g ran t s  were t h e  g r e a t e s t  problem t o  t h e  persons and organi- 

za t ions  concerned w i t h  reducing chi ld  l abor  i n  Wisconsin. 

Flower complained t h a t  t h e  immigrant ch i ldren  "...I2 years  

- of age or  over, in s t ead  of being placed i n  school a r e  a t  

6 4 ~ e n e r a l  Laws of Wisconsin, 1867, Chap. 83. 

6%ns of Wisconsin. 1877, Chap. 289. 

6 6 ~ a e s  of Wisconsin, 1878, Chap. 187. 

6 7 ~ a n s  of Wisconsin, 1879, Chap. 121 

6 8 ~ e p o r t  of the  Wisconsin Bureau of Labor S t a t i s t i c s ,  
1885-86, xli-xl3.i 



once aent  t o  work out ;  not with a view of l ea rn ing  a t rade ,  

bu t  simply f o r  the  purpose of adding t o  t h e  family accumu- 

l a t i o n .  There a r e  many places where chi ldren  can be employed. 

Trunk f a c t o r i e s ,  k n i t t i n g  works, tin-ware f a c t o r i e s ,  type 

foundries ,  b o t t l i n g  houses, and candy f a c t o r i e s  r e a d i l y  
69 

employ them f o r  $1 o r  $2 per week," 

During t h e  e ighteen-e ight ies  l a b o r  and educat ional  

groups in  t h e  s t a t e  cons tant ly  advocated t h e  passage of 

l e g i s l a t i o n  tha t  would compel ch i ld ren  t o  a t  tend school. 

When a compulsory educat ion law was f i n a l l y  passed i n  1889 

by a Republican I s g i s l a t u f e ,  it was t h e  controversial "Ben- 

n e t t  Lawn which was repealed 3.n 1891. The Democrats used 

t h i s  law as  a s tepping s tone t o  t h e i r  p o l i t i c a l  v i c t o r y  i n  

1890. The "Bennett Lawft of 1889 had prohibi ted t h e  employ- 

ment of  ch i ld ren  under t h i r t e e n  years  of age tt., .by any per- 

sons, company, firm, mine, s t o r e ,  place of manufacture, busi-  

ness,  o r  amusement Other sec t ions  modifled t h i s  

p r o h i b i t 1  on because s p e c i a l  permiss Ion could be granted t o  

chi ldren  over t e n  years  of age by a cour t  of record of Wiacon- 

s i n  If t h e  judge was s a t i s f i e d  t h a t  t h e  chi ld  could read and 

write t h e  English language and t h a t  t h e  d ispensa t ion  waa 

"...fit and proper considering the  l a c k  of means of the  sup- 
70 

por t  of t h e  family of which such ch i ld  i s  member." P o l i t i -  

cal consequences r e su l t ed ,  however, from other  sec t ions  of the  . 
l a w  which compelled all ohi ldren between t h e  ages of seven 

6 9 ~ e p e r t  - of --~. - t he  Wisconsin Bureau of Labor S t a t i s t i c s ,  
1885-86, x&i&&$, - 

70hwe of Wisconsin. 1889, Chap. 519. 



and four teen  years  t o  a t tend  the  schools of the  s t a t e  f o r  

twelve weeks of' t h e  year. The controversial i s s u e  here  waa 

t h a t  no school  was t o  be considered s a t i s f a c t o r y  uhlegr it 

taught  reading, wr i t lng ,  and a r i thmet ic ,  and t h e  h i s t o r y  of 

t h e  United S t a t e s  i n  the  English language, Foreign language 

groups of t h e  s t a t e  took t h i s  a s  an a f f r o n t  a d  t h e  "Bennett 

Lawf1 was one of the causes of the d e f e a t  of t h e  Republican 

pa r ty  in t h e  e l e c t i o n  of 1890. 

Although t h e  Democpata in 1891 were committed t o  the  

r epea l  of t h i s  law, they s t i l l  favored t h e  r e t e n t i o n  of' t h a t  

p a r t  of t h e  law which prohibi ted t h e  employment of ch i ldren  

in  f a c t o r i e s .  Democratic Governor George W. Peck i n  h i a  

annual message of 1891 eearnes t l y  recommendedf' t h a t  t h e  

N.. .employment of ch i ld ren  of tender ages i n  f a c t o r i e s ,  or 
r t l  

I A 

other  places  of business should be s t r k t l y  prohib i ted ,"  

Senator Neal Brown of Dane County revealed a  b i t  of p o l i t i -  

c a l  rea l i sm on t h i s  i saue  t o  e d i t o r  E l l i s  Be Usher when he 

m o t e ,  

"Our pa r ty  must have a  law on the  sub jec t  of 
compulsory education and ohi ld l abor  in the  fac to r -  
i e s .  I have bu t  l i t t l e  f a i t h  i n  Compulsory educa- 
t i o n  I w i l l  concede, b u t  I d e t e r  t o  the  overwhelming 
aentirnents of o i t i zena  of  a l l  p o l i t i c a l  p a r t i e s  and 
of a l l  aspects  of r e l i g i o u s  f a i t h  upon the  sub jec t ,  
We must simply pass such a  law, or  it means a  de- 
f e a t  w i t h  a ma jo r i t7  of a t  l e a s t  50,000 a g a i n s t  
us...in t h e  n e x t  election....When t h e  mass of man- 
kind f o o l  themselves i n t o  t h e  idea t h a t  a damned 
barren i d e a l i t y  i s  necessary f o r  t h e i r  happiness, 
i t  is always bea t  t o  s u b i t  t o  t h e i r  wishes as 
long as i t  dont ( s i c )  c o s t  anything t o  do so. The 



bea t  way t o  l ead  the people i s  t o  go with the  
people on some thinga...in order  t h a t  on o the r  
things they may go w i t h  you. This e n t a i l s  no 
s a c r i f i c e  of p r i n c i p l e  or  any o t h e r  va luable  
th ing  "72 

Two competing b i l l s  t o  r e p e a l  the  nBennett Lawn were 

introduced i n t o  t h e  l s g i s l a t u r e  of 1891, one by Republican 

Senator John J. Rewpf of gilwaukee who introduced t h e  

G.O.P.ta measure, the  o the r  by Senator Humphrey J. Desmond 

of Milwaukee, chairman of t h e  Senate Committee on Educa- 
73 

t i o n  who i n i t i a t e d  t h e  adminis t ra t ion  b i l l .  Senat o r  

Kempfts b i l l ,  fashioned a f t e r  the "Bennett Lawn, made no 

mention of t h e  English language requirements and r a i s e d  the 

minimum age t o  four teen  years. An a d d i t i o n a l  aec t ion  was 

inoluded under which no c h i l d  less than f i f t e e n  yeara of age 

would be permitted t o  c lean  any p a r t  of f a c t o r y  machinery 

while i t  was 3.n operation. The  adminis t ra t ion  b i l l ,  a s  

could be expected, came before  the Senate f o r  cons idera t ion  

on t h e  recommendation of the Senate Committee on Education. 

Attempts were then  made t o  abol i sh  the  ps rmit  system which 

allowed judges to  author ize  ch i ld ren  under four teen  years  of  

age t o  work i f  t h e i r  fami l ies  were oonsldered needy. Although 

these  e f f o r t a  d i d  n o t  succeed i n  t h e i r  en t i reby,  t h e  minimum 
74 

age f o r  ch i ld  l abor  was ra i sed  t o  four teen  years. Mild as  

7 2 ~ e a l  Brown t o  E l l i s  B. Usher, Feb. 2, (1891), E l l i s  B. 
Usher Papers, Wisconsin S t a t e  H i s t o r i o a l  Society,  Madison, 
Wia cons in. 

7%adison S t a t e  Journal, Jan. 28, 1891; Milwaukee 
Journal,  Jan. 22, 18910 

7 4 ~ a d i s o n  S t a t e  Journal, Feb. 19, 1891; Milwaukee 
Sent ine l ,  Feb. 19, 18910 
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t h e  b g i s l a t l o n  was, t h e  Desmond b i l l  was a s s a i l e d  as 

vicious l e g i a l a  t i  on becauae under i t s  provis ions .a 

parent  could no t  employ his chi ld even a t  doing chores. 

The f a c t o r y  inspector  could go i n t o  f a c t o r i e s  and d i o t a t e  
75 

t o  t h e  employers a r b i t r a r i l y .  

When the  ch i ld  l abor  law of 1891 was passed, it r a i s e d  

t h e  age t o  four teen  a t  which a chi ld  could work. Children 

between t h e  ages of twelve and four teen  s t i l l  were per- 

mi t ted  employment i f  a county judge thought t h a t  %..the 

moral and physical  condi t ion of t h e  ch i ld ,  h i s  s t a t e  of 

education, t h e  n e c e s s i t i e s  of the family t o  which the  chi ld  

belongs" warranted the issuance of' a working permit. Aa i n  

t h e  previous l e g i s l a t i o n ,  i t  was made t h e  duty of the  com- 

miastoner of t h e  Bureau of  Labor S t a t i s t i c s  and the  f a c t o r y  
76 

inspector  t o  enforce the  l e g i s l a  tion. 

Labor groups i n  the  s t a t e  of  Wisconsin, l ed  by the  

Federated Trades Council of Milwaukee under the  l s a d e r s h i p  

of Frank Weber and Theodore Brockhauaen, and represented 

by Victor  Berger before  the  committees of the  l e g i s l a t u r e  

a t  Madison, cons tan t ly  appealed f o r  s t r l c t e r  and more vigoroua 

ch i ld  labor  lawa in Wisconsin. They proposed t h a t  peraons 

- under eighteen years of age and a l l  women should n o t  be per- 

mi t ted  t o  work f o r  more than  t e n  hours in any one day and 

should not be allowed t o  l abor  a t  n i g h t  i n  f a c t o r i e s  and 

workahops. Spec i f i ca l ly ,  the  Wisconsin Federation of Labor 

7%adiaon S t a t e  Journal, Feb. 27, 1891. 

7 6 ~ ~ w s  of WWiaconsin, 1891, Chap. 109. 



a f t e r  1893 wanted t o  p r o h i b i t  a l l  ch i ld  l a b o r  under four teen  
77 

years of age, ch i ld ren  between t h e  ages of' four t een  and 

s i x t e e n  being permitted t o  work only i f  they f i r s t  a t tended 
78 

t h ree  weeks of school i n  each year. I n  addi t ion ,  it was 

urged t h a t  c h i l d r e n  under eighteen years  of age should n o t  
79 

be allowed t o  clean machinery while i t  waa in  motion, 

Clear ly,  f u r t h e r  l e g i s l a t i o n  was needed a f t e r  the  passage 

of the  a c t  of 1891, i f  the l a b o r  groups were t o  achieve t h e i r  

goal  of r e s t r i c t e d  chi ld  l a b o r ,  I f  we can r e l y  on t h e  in fo r -  

mation and opinions of the  Commissioner of t h e  Bureau of 

Labor S t a t i s t i c s ,  goodly numbers of ch i ld ren  were a t i l l  i l l e -  

g a l l y  employed i n  Wisconsin. Unexpected v i s i t s  t o  manufactur- 

ing  p l a n t s  o f t e n  &ought about t h e  discharge of ch i ld ren  from 

t h e i r  employment. Parents  of working ch i ld ren  added t o  t h e  

d i f f i c u l t i e s  by teaching t h e i r  ch i ld ren  t o  deceive the  

f ac to ry  inspectors ,  and the  owners of t h e  f a c t o r i e s  did 

t h e i r  utmost t o  mopera te  with the  parents  t o  r e t a i n  t h i s  

cheap aource of labor ,  With few exceptions,  poverty i n  the 

home was found t o  be the  cause of ch i ld  l abor ,  and i n  nea r ly  

h a l f  of the  cases the  f a t h e r  of the  ch i ld  was disabled or  
80 

temporarily unable t o  support  the  family. 

S t a t i s t i c s  provided by the  Commissioner of the  Bureau of 

77~filwaukee Wiacons i n  ~ o r w a r t a ,  Jan. 6 ,  1893. 

7 8 ~ i l n a u k e e  Wisconsin Vorwarts, Feb. 7, 11, 1897. 

79~i lwaukee  Wisconsin Vorn&rts, Feb. 19, 1899. 

8 0 ~ i g h t h  Biennial  Report of the Wisconsin Bureau of 
o r  and I n d u s t r i a l  S t a t i s t i c s ,  1897-98, I n  Wisconsin 
l i c  Doctlinents, 1897-98, x-x i i ,  493-94. 



Labor aupported the  content ions of the  l abor ing  groups t h a t  

Wisconain needed f u r t h e r  ch i ld  l a b o r  laws i f  the  ch i ld ren  

were t o  attend schools o the r  than those of nhard knocksn. 

Near the  end of t h e  century Wisconsin i n d u s t r i e s  employed 

some 3,300 chi ldren  under the age of s ix teen ,  who received an 
81 

average weekly wage of $2.66, 

Further  ch i ld  l a b o r  l e g i s l a t i o n  was added t o  t h e  Wia- 

oonsln s t a t u t e  books f? 1899 when chi ldren  under four teen  

years  of age were prohibi ted from working i n  any faotory ,  

workshop, o r  mine i n  t h e  s t a t e .  The a w e  a c t  contained a 

number of o the r  proviaiona which prevented c h i l d r e n  fiom 

befng employed i n  s t o r e s  o r  laundr ies ,  or as messengers 

excrept during vacation time from t h e i r  schools. Night work 

was forbidden t o  a l l  ch i ldren  under s ix teen ,  and the  houra 

of employment were s e t  a t  t e n  hours per  day f o r  a s i x  day 

work week, Children over twelve years  of age s t i l l ,  however, 

could be employed i f  they could obta in  a working p e r m i t  from 
82 

a oounty judge. O t h e r  laws passed a t  t h e  same sess ion  

made i l l e g a l  t h e  employment of ch i ld ren  under eighteen years  
83 

of age i n  c i g a r  f a c t o r i e s  and under f i f t e e n  yea r s  of age 
84 

i n  t h e a t r i c a l  performances. 

Laws in  the paat  had proved t o  be b u t  a a m a l l  b a r r i e r  

% i n t h  Biennial  Report of the Wisconsin Bureau of  La- 
bor and I n d u s t r i a l  S t a t i s t i c s ,  1899-1900, I n  Wisconsin Pub- 
l i c  Documents, 314-315. 

82~ans of Wisconain, 1899, Chap. 274. 

8 3 ~ a w a  of Wisconsin. 1899, Chap. 79. 

84~aws of Wisconsin, 1899, Chap. 330. 



a g a i n s t  ch i ld  labor ,  and Commissioner Halford Erickaon of 

the  Ebreau of Labor S t a t i s t i c s  t e s t i f i e d  before t he  J o i n t  

Committee on S t a t e  A f f a i r s  in 1899 t h a t  only with a d d i t i o n a l  

f a c t o r y  inspectors  oould the  chi ld  l a b o r  laws of the  s t a t e  

be adequately enforced. Re recommended t h a t  the  l e g i s l a t u r e  

not only provide s i x  more fac to ry  inspectors  b u t  a l s o  g ive  

h i s  bureau the power t o  go i n t o  department s t o r e s  and o the r  
85 

places and d isrnisa ch i ld ren  who were i l l e g a l l y  employed. 

Even the  s t a l w a r t  Republican adminis t ra t ion  of Governor 

Edward Saof ie ld  admitted t h a t  the  ch i ld  labor  s i t u a t i o n  i n  

Wisconsin was c r i t i c a l .  Governor Soofield noted t h a t  

",,.few can r e a l i z e  the  extent  t o  which t h e  e v i l  
of ch i ld  labor  has been ca r r i ed  on i n  t h i s  s t a t e .  
Under var l  m a  pre tex t s ,  many of them worth some 
considerat ion,  hundreds of the ch i ld ren  u n d e r  t h e  
age prescribed by l a w  have been kept employed, t o  
t h e i r  detr iment  as well  a s  t o  the  genera l  i n j u r y  
of soc ie ty .  So r a p i d l y  are t h e  i n d u s t r i a l  i n s t i t u -  
t i o n s  of the a t a t e  mul t ip ly ing  that . r .1  recommend 
.* , tha t  provis ion be made f o r  t h e  appointment o f  
two mare a d d i t i o n a l  f a c t o r y  inspectors  for t h e  
Bureau of Labor s t a t i s  t i c s  . t t8B 

With l i t t l e  discussion,  a  b i l l  passed the  l e g i s l a t u r e  i n  

1899, providing f o r  s i x  a d d i t i o n a l  f a c t o r y  inspec to r s  who 

added oonsiderable ef f ec t iveness  t o  the o f f  i c e  of the  Bureau 

of Labor S t a t i a t i c a  i n  the  enforcement of labor  l e g i s l a t i o n  
87 

i n  Wisconsin, 

Summing up the t rend i n  chi ld  l abor  i n  Wisconsin a t  t h e  

*%ilwaukee Sent ine l ,  March 1, 1899, 

8 6 ~ e s a a g e  of Edward Scof ie ld ,  Governor of Wisconain, 
del ivered t o  the Leg i s l a tu re  of Wisconsin, Jan, 12, 1899. 
I n  Wisconsin Publ ic  Documents, 1897-1898, 26. 

87~aws of  Wisconsin, 1899, Chap. 152. 
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end of the  nineteenth-century,  Commissioner Erickson wrote 

t h a t  t h e  ranks of working chi ldren  i n  the  s t a t e  had increas-  

ed i n  g r e a t e r  proport ion than those of the  adu l t  workers. 

This d isconcer t ing  f a c t  was a t t r i b u t e d  c h i e f l y  t o  t h e  de- 

s i r e  of the  employer t o  cheapen the  cos t  of his l abor  and  

thereby p lace  h i s  produce upon t h e  market a t  the  lowest 

poss ib le  expense. Fa la i f  ied af f i d a v i t s  were commonly used 

by t h e  employers with impunity, and immigrant ch i ld ren  i n  

p a r t i c u l a r  worked i n  the  i n d u s t r i e s  of the  s t a t e .  Erickson, 

s t r e a a i n g  t h a t  t h e  poverty of the  f ami l i e s  l e d  t o  ch i ld  

labor ,  a l s o  noted t h a t  t h e  de fec t ive  school  laws and the  

l a c k  of truancy se rv ice  i n  t h e  c i t i e s  of Wisconsin un- 

questionably increased ch i ld  labor .  Contrary t o  the  conser- 

va t ives '  argument t h a t  the wages of the  chi ld  r a i s e d  t h e  

family 's  standard of l i v i n g ,  Erickson contended t h a t  t h e r e  

was l i t t l e  supporting evidence f o r  t h i s  point  of view. More 

s t r i n g e n t  l e g i s l a t i o n  was p l a i n l y  needed i n  Wisconsin be- 

f o r e  chi ld  l a b o r  could be abolished. Wisconsin i n d u s t r i e s  

i n  1899 employed 44,056 indiv iduals  i n  f a c t o r i e s  or  work- 

ahops, 4,756 of whom were under s ix teen .  Of  t h e s e  chi ldren ,  

c o n s t i t u t i n g  over t e n  per cent  of the wage earners  i n  

Wiscons i n  i n d u s t r i a l  es  tablishments,  3,634 were employed 

common labor ,  while 1,122 were employed i n  the t rades .  
88 

Their  average weekly wage was $2.66. 

Child l abor  was bu t  one i s s u e  with which t h e  l a b o r  or- 

8 8 ~ e p o r t  of t h e  Wisconsin Bureau o f  Labor S t a t i s t i c s ,  
1899-1900. 314, 315. 
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ganizat ions and t h e i r  spokesmen were concerned i n  t h i s  per- 

iod, During t h e  e ighteen-e ight ies  and -n ine t i e s  the  use  of 

Pinkerton detectives by employers a s  s t r i k e  breakers  and 

i n d u s t r i a l  po l i ce  was s t renuous ly  opposed by the l a b o r  unions 

of the  nation. There i s  no evidence, however, t h a t  Pinker- 

tons were used in Wisconsin i n d u s t r i a l  d isputes ,  perhaps 

because the re  was l i t t l e  need f o r  them. Cer ta in ly ,  t h e  

Wisconsin Mat iona l  Guard, p a r t i c u l a r l y  i n  t h e  Milwaukee 

a t r i k e a  of 1886, had proved a  vigorous s t r i k e  breaking fo rce  

f o r  Wisconsin employers. Inc idents  ou t s ide  the s t a t e  pro- 

vided the  main impetus f o r  banning Pinkertons f rm the  s t a t e ,  

Af ter  t h e  widespread a c t i v i t y  of Pinkertons i n  the r a i l r o a d  

s t r i k e s  of 1885 and 1886, pro-labor l e g i s l a t o r s  i n  the  Wis- 

consin Legisla  ture  i n i t i a t e d  l e g i s l a t i o n  t o  prevent t h e i r  

p a r t i c i p a t i o n  i n  Wisconsin i n d u s t r i a l  d isputes ,  In 1887 

Senator Theodore E'ritz of Nilwaukee introduced a  b i l l  which 

made the h i r i n g  by any person or corpora t ion  of armed men a 

fe lony and provided t h a t  only the  m f l i t i a  and c i t i z e n s  of 
89 

t h e  s t a t e  should be allowed t o  q u e l l  l abor  dis turbances.  

When the  b i l l  came before t h e  Aasmbly f o r  r a t i f i c a t i o n ,  an 

amendment waa added, g iv ing  the governor t h e  power t o  l i c e n s e  

the employment of armed men t o  break s t r i k e s  and p r o t e c t  
90 

property. This amendment was b i t t e r l y  opposed by the  pro- 

89~ilvraukee Journal, Febo 4, 1887. E. A. Egery of 
Racine, a  l abor  asssmblyman Prom Racine a l s o  introduced a 
s i m i l a r  meaaum i n  the ~ s s e m b l y ;  Milwaukee Sen t ine l ,  
Fbbe 1, 188'7. 

9 0 ~ i l v a u k e e  Journal,  Feb. 24, 1887; Pilwaukee Sent i n e l ,  
Febo 25, 188'7, 



l a b o r  group i n  the  Assembly, led  by A. E. Egery of Racine. 

Despite h i a  a s s a u l t  upon the  Pinkertona, whom he denounced 

a s  "thugs, thieves,  and h i r e l i n g s  who could be purchased by 

t h e  h ighes t  bidder ,"  t h e  amendment was apgroved and thus 
91 

much of t h e  f o r c e  o r  t h e  o r i g i n a l  b i l l  was removed, W i l l -  

ing  t o  accept  t h i s  b i l l ,  though it was n o t  completely s a t i s -  

f ac to ry  t o  Wisconsin labor ,  the  sympathizers of t h e  Wisconsin 

l abor  movement saw t h e  measure k i l l e d  i n  the  Assembly by a  
92 

vote  of 38 t o  530 

Although t h r e e  ant i -Pinker  ton measures were introduced 
93 

i n t o  the  l e g i s l a t u r e  of 1891, t h e  movement did not  r ega in  

i t s  former momentum u n t i l  1893. Here again,  the use of 

Pinkertons outa ide  of t h e  a t a t e  of Wisconsin was l a r g e l y  r e -  

sponsible  f o r  the new l e g i s l a t i o n  because t h e  l abor  organiza- 

t ions  of the  s t a t e  decried t h e  u t i l i z a t i o n  of the Pinkertons 

i n  t h e  Homestead s t r i k e  of 1892. Assemblyman Theodore 

Prochnow of Xilwaukee introduced a  b i l l  i n t o  t h e  l e g i s l a -  

t u r e  i n  1893 which forbade the  importation, i n t o  the  s t a t e ,  

of any armed po l i ce  o r  d e t e c t i v e  agency, and made it  a 

felony punishable by n o t  l e s s  than two nor more than f i v e  
94 

years  Smprisonment. Opponents of t h e  b i l l  t r i e d  t o  amend 

- i t  so  t h a t  r egu la r  employees of a  corpora t ion  could a c t  a s  

' l ~ a d i a o n ,  S t a t e  Journal, Feb. 24, 1887. 

g%fadiaon S t a t e  JOW na l ,  March 

9%ilaaukee Sen t ine l ,  March 3, 1891. 

 adiso is on S t a t e  Journal,  Feb. 2, 1893. Edgar C. M i l l s  
of Supbrior a l s o  introduced a a imi lar  measure, Milwaukee 
Sgntinel ,  Feb. 3, 1893. 
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i n d u s t r i a l  pol ice.  A pro-labor senator  objected t o  t h i s  

proposal a ince  t h i s  amendment would n u l l i f y  the law by 

permit t ing s t r i k e  breakers t o  claim t h a t  they were r egu la r  
95 

employees of the company i n  quest ion,  When the  b i l l  was 

passed by the  l e g i s l a t u r e  of 1893, i t  prohibi ted the  use o r  

employment of bodies of armed men t o  a c t  a s  mili t iamen, 

policemen, o r  peace officers, who were not  authorized or 

empowered t o  a c t  under t h e  laws of the s t a t e .  Penaltlies of 

one thousand d o l l a r s  f i n e  or  imprisonment from one t o  th ree  

years  prevented the  h i r i n g  of men o r  d e t e c t i v e  agencies f o r  

the  pro tec t ion  of persons o r  property or f o r  t h e  suppression 
96 

of s t r i k e s ,  

Wisconslin by 1885 had passed laws t o  p r o t e c t  the  work- 

men from l oa ing  t h e i r  wage% i n  bankruptcy proceedings of 

t h e i r  employers and had insured the  r i g h t s  of l abore r s  t o  

enforce t h e i r  claims i n  court .  Addit ional  l e g i s l a t i o n  was 

needed, however, before many employees could rece ive  f u l l  

b e n e f i t  from t h e i r  labors .  It  was a common p r a c t i c e  i n  t h e  

nineteenth-century t o  withhold wages, pay i n  a c r i p t ,  o r  t o  

opera te  a company s t o r e  vhich would absorb the  g r e a t e r  share 

of the  cash value of t h e  work perf orrmed, I n  p r t i c u l a r ,  

these p rac t i ces  were prevalent  in the  lumber i n d u s t r i e s  

of t h e  s t a t e ,  The Knights of Labor, and l a t e r  t h e  American 

Federation of  Labor, advocated t h e  weekly or  monthly payment 

'%dad ison S t a t e  Journal, March 30, 1893; The Milwaukee 
Federated Trades Council a l s o  backed the Anti-Pinkerton 
b i l l s ,  See, Milwaukee Wisconsin Vorwarts, Jan. 6, 1893, 

9 6 ~ a n a  of Wisconsin, 1893, Chap. 163. 



of wages i n  cash t o  insure  t h e  worker a more fa i r  r e t u r n  f o r  

t h e  se rv ices  performed f o r  h i s  employer. Assemblyman Ben C. 

Garsides introduced a  b i l l  i n  1887 requ i r ing  the payment of 

wages by municipal and i n d u a t r i a l  oorporations on a  weekly 
97 

o r  monthly b a s i s ,  but  no a c t i o n  was taken on t h e  measure. 

Garsides re-introduced the same measure i n  t h e  next l e g i s -  

l a t i v e  session,  again a t  t h e  ins tance  of the l a b o r  organiza- 

t iona of the  s t a t e ,  and a  law was passed which modified only 
98 

s l i g h t l y  t h e  e x i s t i n g  p r a c t i c e s  of paying l a b o r  i n  t h e  s t a t e .  

This b i l l  pmsed i n  1889 s t a t e d  t h a t  a l l  wages or compensa- 

t i o n  f o r  l abor  or s e r v i c e s  performed i n  the  s t a t e  of Wiacon- 
\ 

s i n  were t o  be paid i n  cash weekly or bi-monthly, un less  

the re  was a  w r i t t e n  con t rac t  t o  the  contrary.  Unfortunately,  

r e s t r i c t i o n s  reduced the value of t h e  law f o r  i t  d i d  not  

extend t o  tt.. . a g r i c u l t u r a l  l abore ra ,  commercial t r a v e l e r s ,  

persons working commission, t r a v e l i n g  agents,  o r  employes 

of r a i l r o a d  companies, persons employed i n  logging camps, 

or  dr iv ing ,  running, o r  manufacturing logs  of lumber, nor t o  

any persons whose occupation i s  such a s  t o  render  him 
99 

i naccess ib le  on the  r egu la r  pay day Thus t h e  law could 

be e a s i l y  circumvented by a  w r i t t e n  con t rac t  and d i d  n o t  

- apply t o  the  areas ,  namely in  t h e  lumber indus t ry ,  where 

97~ilvvaukee Sent i n e l ,  Feb. 1, 1887. 

98~ad iaon  S t a t e  Journal, Apr i l  12, 1889; Milwaukee 
Journal ,  Feb. 7, 1889. One l e g i s l a t o r  r epor ted ly  sa id  t h a t  
no t  only  m r k i n g  men bu t  a l s o  merchants favored the b i l l  a s  
they d i d  n o t  l i k e  t o  extend t h e  c r e d i t  necessary when men 
were not  paid i n  cash. 

99~aws of Wisconsin, 1889, Chap. 474. 



the  worst  f ea tu res  of the wage withholding were tak ing  place. 

Although a l a w  was passed i n  1891 which requi red  t h e  

payment of wages i n  negot iable  paper, condi t ions were a t i l l  

u n s a t i s f a c t o r y  i n  the  nor thern  p a r t  of t h e  s t a t e ,  the h e a r t  

of t h e  lumber area .  One newspaper e d i t o r  noted fn 1895 t h a t  

tt...nearly every man i n  t h e  woods i n  t h i s  s e c t i o n  t h i s  winter 

w i l l  be paid by a time check sometime next  swnmer, Phich i f  

h e  wished t o  r e a l i z e  ready money on it, he must s e l l  i t  a t  
100 

from t e n  t o  twenty per cent  discount," L i t t l e  a c t i o n  waa 

taken t o  remedy t h i s  abuse however u n t i l  1899 when Edgar C ,  

Mi l l s ,  a member of the  le g i s l a t u r e  from Superior,  Introduced 
101 

a meaaure which passed with l i t t l e  debate,  This law re- 

quired a l l  corporat ions,  paying wages i n  time checks o r  

o the r  commercial paper o ther  than l e g a l  money, t o  make such 

wages payable a t  some designated place i n  the  county where 

the  l abor  was performed o r  a t  any bank i n  t h e  s t a t e  of 
102 

W i s  cons in. Spec i f i ca l ly ,  t h i s  a c t  was passed because of 

the  p r a c t i c e  of the lumbering con t rac to r s ,  who were i n  the 

h a b i t  of g iv ing  t h e i r  workmen time checks payable i n  s i x t y  

o r  n i n e t y  days, thus fo rc ing  t h e i r  employees t o  stand the 

coat  of t h e  discount.  

Labor organizat ions,  fol lowing the Milwaukee s t r i k e  of 

l o 0 ~ a h l a n d  Conrmonvvealth, Jan. 12, 1895. 

l 0 l ~ i l n r a u k e e  Sent ine l ,  Hay 1, 1899. A statement  by 
Frank J. Weber, Pres ident  of the  Wisconsin Federat ion of 
Labor declared t h a t  the  b i l l  had been favored by h i s  organi- 
zat lon.  Ear ly  i n  t h e  l e g i s l a t i v e  sess ion  of 1899 the l a b o r  
organizat ions demanded the passage of some law r e q u i r i n g  
t h e  payment of wages i n  cash. See. Milwaukee Wisconsin 
Vorwarts, Feb, 19, 1899. 

1 

lo2~awsj of Wisconsin, 1899, Chap. 246. 
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1886, f e l l  i n t o  d is repute  f o r  a number of years  and operated 

under t h e  handicap of t h e  conspiracy law of 1887. Despite 

the  f a c t  t h a t  an a n t i - b l a c k l i s t i n g  law was passed in the  same 

l e g i s l a t i v e  sess ion  of 1887, l abor  groups i n  t h e  s t a t e  held 

t h a t  the  p rac t i ce  s t i l l  p e r s i s t e d  and demanded s t ronger  

l e g i s l a t i o n ,  By 1895 Wisconsin labor ,  l ed  by t h e  Milwaukee 

Federated Trades Council, had regained much of i t s  former 

s t r eng th  and had forced Governor William H. Upham t o  take 

n o t i c e  of the  p reva i l ing  p r a c t i c e s  of b l a c k l i s t i n g ,  In  

p a r t i c u l a r ,  i t  was claimed t h a t  t h e  Large corporat ions of t h e  

s t a t e  were d i s  cr iminat ing aga ins t  workmen who exercised 

t h e i r  prerogat ive  t o  qu i t .  I n  h i s  annual message of 1895 

Governor Upham stated t h a t  ".. . the  employer i s  not  t o  be 

punished by boycott  or b l a c k l i s t i n g  f o r  exe rc i s ing  h i s  

r i g h t  of discharge,  and the  employe i s  n o t  t o  be punished 

by boycot t  o r  b l a c k l i s t i n g  f o r  simply exe rc i s ing  h i s  r i g h t  

t o  qu i t .  The employer has no more r i g h t  t o  be protected 

by law from conspiracy on the  p a r t  of t h e  employee than  the 

employes have t o  be protected by law aga ins t  conspiracy on 
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t h e  p a r t  of the  e m p l ~ y e r s . ~ '  

Apparently, the  major source of t roub le  was i n  the  

r a i l r o a d  indus t ry  of t h e  s t a t e  f o r  the  r a i l r o a d  brotherhoods 

i n  p a r t i c u l a r  supported a n t i - b l a c k l i s t i n g  b i l l s .  These 

measures, proposing t h a t  a l l  corporat ions would be requi red  

t o  i s sue  c e r t i f i c a t e s  of s e r v i c e  t o  a l l  employees discharged, 



would have prevented corporat ions from e n t e r i n g  i n t o  black- 

l i s t i n g  combinations. Objections were r a i s e d  t o  t h i s  measure 

on the  grounds t h a t  i t  would not  prevent b l a c k l i s t i n g  among 
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t h e  small i n d u s t r i a l  p l an t s  of the  s t a t e ,  When the  measure 

paased, i t  contained a  genera l  provis ion  designed t o  prevent 

any employer or  corpora t ion  from c i r c u l a t i n g  a  b l a c k l i s t .  

The law a l s o  contained Governor Scof ie ld ' s  recornendat ion 

t h a t  employers could not c i r c u l a t e  b l a c k l i s t s  of ihose per- 

sona who v o l u n t a r i l y  had l e f t  t h e i r  employment, The f i n a l  

s e c t i o n  of the  a c t  prevented the  employer from r e q u i r i n g  as 

a  condi t ion of employment an  agreement t h a t  t h e  employee 
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would n o t  become a  member of any labor  union. 

S t i l l  d i s s a t  i s f i e d  with the  l e g i s l a t i o n  p ro tec t ing  the  

r i g h t s  of an employee t o  terminate  h i s  employment and t o  

join l a b o r  unions, t h e  l abor  l eader s  sought a d d i t i o n a l  laws 
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i n  1897, Mot u n t i l  1899, however, were t h e i r  e f f o r t s  

rewarded, I n  t h e  l a t t e r  year an  omnibua b i l l  contained t h e  

provis ion which was intended t o  prevent t h e  p r a c t i c e  of 

pena l t i e s  and f o r f e i t u r e s  of wages due t o  employees when they 
107 

q u i t  t h e i r  employment without no t i ce ,  Also in 1899 a 

separa te  law waa passed which v i r t u a l l y  re-enacted t h e  law 

l0&adison S t a t e  Journal, Feb. 28, March 29, Apr i l  5, 
1895; Milwaukee Sent ine l ,  Feb. 6, 7, March 1, 7, 1895; 
Milwaukee Journal, Feb, 15, 20, 1895. 

10%ws of Wisconsin, 1895, Chap. 240. 

1•‹%adison S t a t e  Journal, Apr i l  9, 1897, The demands 
were presented t o  the  l e g i s l a t u r e  in t h e  form of a seo t ion  
of twenty-eight page b i l l  prepared by Victor L, Berger. 

107~aws of Wiaconsin, 1899, Chap. 330. 



of 1895, which had prohibi ted the  fo rc ing  of any w r i t t e n  o r  

ve rba l  agreement as  a condi t ion of employment. This measure, 

however, considerably increased the  pena l t i e s ,  f o r  ins tead  

of a one hundred d o l l a r  f ine ,  the  minimum penal ty  under t h e  

a c t  of 1899 was two hundred d o l l a r s ,  while the  maximum f i n e  

was placed a t  one thousand d o l l a r s  o r  imprisonment f o r  n i n e  
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months maxhwn, or  both a t  the  d i s c r e t i o n  of  t h e  court .  

Wisconsin labor  l eader s  modeled many of t h e i r  demands f o r  

new and more adequate l e g i s l a t i o n  on laws a l ready passed i n  

o ther  s t a t e s  and from the  platforms of t h e  n a t i o n a l  l abor  
109 

movement. In t h e  l a s t  two seasiona of t h e  l e g i s l a t u r e  i n  

the  nineteenth-century a s e r i e s  of laws were passed t o  

c o r r e c t  some of the  unheal thfu l  working condit ions i n  Wis- 
110 

cons i n ,  I n  1899 s e a t s  f o r  mmen, employed i n  f a c t o r i e s ,  

workshops, o r  mercant i le  establ ishments ,  were required by 
111 

- l a w ,  and s tandards of s a n i t a t i o n  i n  baker ies  were estab-  

l i shed  i n  1897 l a r g e l y  a t  the  reques t  of the  l abor  groupa 
112 

of t h e  s t a t e ,  Two a d d i t i o n a l  ac ta  were passed i n  1899, 

IU8Lawa of Wisconsin, 1899, Chap. 332. 

10Qyearly a f t e r  1893, the  Hilwaukee W f  sconsin Vorwarts, 
t h e  of f icZalnewapaper  of the  Wisconsin Federation of Labor 
pr in ted  programs ?or l e g i s l a t i v e  ac t ion  i n  Wisconsin. In 
l a r g e  measure these  programs r e f l e c t e d  the n a t i o n a l  p o l i c i e s  
of the  American Federation of Labor, 

'''Anti-tenement house l e g i s l a t i o n  or ig ina ted  i n  New 
York i n  1883. see,  Fred 3. Fairchi ld ,  The Factory Legis- 
l a t i o n  of the S t a t e  of New York, Publ ica t ions  of t h e  American 
Economic Association. Third Ser ies .  Vol. VI. No. 4. (New 
York, c., l905) ,  11, ff. I l l i n o i s  passed an anti-sweat shop 
law i n  1893. see, Beckner, His tory  of Labor L e g i s l a t i o n  
i n  I l l i n o i s ,  153. 

l l l ~ a n r a  of Wisconsin, 1899, Chap. 77. , 

l12Laws of Wisconsin, 1897, Chap. 375. 



t he  f i r s t  of vhich requi red  t h a t  t h e r e  be adequate working 

space, v e n t i l a t i o n ,  and c lean l iness ,  i n  a l l  c i g a r  f a c t o r i e s  
113 

i n  the  s t a t e .  Following the example of the  e a s t e r n  

s t a t e s  and I l l i n o i s ,  t he  l e g i s l a t u r e  paased a law t o  regu- 

l a t e  the  "sweatshoptt i n d u s t r i e s  in Wisconain. Essen t i a l ly ,  

it was aimed a t  preventing the  use of dwellings o r  tenements 

as places of manufacture of c lo th ing  o r  items of tobacco. 

This l e g i s l a t i o n  s t i p u l a t e d  t h a t  no room could b e used f o r  

manufacturing purpoaes i f  i t  contained an ent rance  i n t o  t h e  

l i v i n g  quar t e r s  of any f m i l y r  To make t h e  law enforceable,  

the  f a c t o r y  inspector  was empowered t o  prevent an ind iv idua l  

from fu rn i sh ing  goods f o r  home manufacture when t h e  s p e c i f f -  
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ca t ions  of the Wisconsin "anti-sweatshop" l a w  were no t  met. 

Unions i n  Wisconsin, a s  i n  t h e  o the r  s t a t e s ,  demanded 
115 

and were granted the  union l abe l .  Labor groups a l s o  e a r l y  

demanded the  r egu la t ion  of employment agencies, claiming t h a t  

i n  Wisconain, a s  i n  the  r e s t  of t h e  nat ion,  employment 
116 

agencies prac t iced  extor t ion .  A s  a consequence Wisconsin 

i n  1899 passed an a c t  which rorced the opera tors  of agencies 

t o  obta in  l i c e n s e s  and t o  g ive  t h e  worker a copy of t h e  

con t rac t  under which he was t o  perfomn h i s  labor .  This l a t t e r  

- provision was t o  f o r e s t a l l  the  agencies' withholding p a r t  of 

l13~ara of Wisconsin, 1899, Chap. 79. 

114~aws  of Wisconsin, 1899, Chap. 232. 

ll%ilwaukee, Wisconsin Vorwarta, Jan. 6, 1893; Lawa - 
of Wisconsin, 1891, Chap. 280; Laws of Wisconain, 1893, 
Chap. 14. 

LLb~i lwaukee  Sent ine l ,  Feb. 17,  1899. 
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wages due without the  knowledge of t h e  employeea. 

The Lnights of Labor maintained t h a t  a r b i t r a t i o n  was 

b e s t  method f o r  the  se t t lement  of i n d u s t r i a l  d isputes .  

k i g h t s  hoped t o  see t h e  elstabliahment of a system of 

s t a t e  boards of a r b i t r a t i o n  and advocated the use  of s t r i k e s  

and boycot ts  only a s  a  l a s t  r e s o r t  i n  t h e  se t t lement  of 

s t r i k e s  and lockouts.  As e a r l y  a s  1883 the  b i g h t s  of 

Labor i n  Wisconsin urged t h e  masage  of a b i l l  which would 

e s t a b l i s h  an agency i n  the  s t a t e  f o r  the  a r b i t r a t i o n  of 

l abor  disputes .  Later ,  t he  appeal was continued by Commiss- 

ioner  Frank A. Flower of t h e  Wisconsin Bureau of Labor 

S t a t i s t i c s ,  who agreed w i t h  the Knights of Labor i n  t h i s  

program, although he disagreed v i o l e n t l y  with the  Knights ' 
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p o l i t i c a l  a c t i v i t i e s .  Almost continuously from 1883 t o  

1895 b i l l a  were introduced i n t o  the Wis cons in l e g i s l a t u r e  

f o r  the establ ishment  of a  s t a t e  board of a r b i t r a t i o n .  

F i n a l l y  i n  1895 Governor \ V i l l i a r n  H. Upham not iced the  

demand f o r  a  s t a t e  board of a r b i t r a t i o n  b u t  doubted i f  t h e r e  

could be es tabl i shed  any e f f i c i e n t  scheme of compulsory a r b l -  

t r a t i o n  "under e x i s t i n g  c o n s t i t u t i o n a l  provisions".  Nor was 

the  Governor c e r t a i n  t h a t  ". . .such a  scheme i s  poss ib le  

without involving the  surrender by both l a b o r  and c a p i t a l ,  

of r i g h t s  which men hold t o  be very sac red*  It must be 

borne i n  mind t h a t  the r i g h t  of men t o  con t rac t  with each 

Chap. 213. 

l 1 8 ~ e p o r t  of the  Wisconsin Bureau of Labor Statistics, 
1885-86, X X ~ V .  
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o the r  i s  fhmdamental t o  our constitution, and t h a t  any aub- 

rogat ion  of! t h i s  r i g h t  mu8 t work se r ious  disadvantage t o  a l l  
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concerned. " Yet t h e  Governor conceded t h a t  t h e  o b j e c t  

of t h e  l e g i s l a t i o n  was Important enough t o  a t  l e a s t  warrant 

experimental l e g i s l a t i o n .  

T h i s  opinion o f  the  Governor encouraged A s s  amblyman 

W i l l i a m  OtNei l l  from Bayfield t o  re- introduce In 1895 a 

measure which had passed t h e  Assembly I n  1893 which would 

author ize  t h e  governor t o  appoint a board of a r b i t r a t i o n .  

Q ~ ! l e l l l  declared on t h e  f l o o r  of t h e  Assembly t h a t  h i a  b i l l  

v i r t u a l l y  waa a copy of t h e  Naasachuaetts law, except f o r  

t h e  compenaat i~n  o f  t h e  commiaaioners, The author  of t h e  

measure urged t h e  passage of h i s  b i l l  on t h e  ground t h a t  

the  Maaaachusettsr Board of A r b i t r a t i o n  had been a b l e  t o  

s e t t l e  e igh ty  per c e n t  of' t he  l a b o r  t roubles  i n  t h a t  s t a t e .  

Oppoaltion aroae a g a i n s t  OtMeil l ts  b i l l ,  however, d e s p i t e  

i t s  mild and what l a t e r  proved to  be i n e f f e c t i v e  provisiona.  

Opponents objected t h a t  the  Nassachusetta board was t h e  only 

a r b i t r a t i n g  group which had proved e f fec t ive .  Even t h e  

United S t a t e s  government had f a i l e d  i n  a r b i t r a t i n g  t h e  

Homestead S t r i k e ;  ao, the  opposi t ion maintained, i f  t he  

f e d e r a l  government had f a i l e d ,  a s t a t e  government would 

have even leas chance  i n  forc ing a r b i t r a t i o n  between employ- 

e r s  and employees. The b i l l ,  ca l l ed  a "aop t o  the l abor  

_ unionst' by conservat ives  on t h e  one hand, and completely 

l l g ~ e a s a n e  of Willism H. Uphm, Governor of Wisconsin 
ae.1895. 14, 



i n e f f e c t i v e  and even uncons t i tu t iona l  l e g i s l a t i o n  by a 

l abor  r e p r e s e n t a t i v e  on t h e  o ther  hand, passed t h e  Assembly 
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and t h e  Senate. 

The a c t  of 1895 es tabl i shed  a th ree  man board of a r b i -  

t r a t i o n ,  appointed by the governor of the  s t a t e ,  one member 

t o  be an employer, one a l abor  r ep resen ta t ive ,  and t h e  t h i r d  

t o  be agreed upon by the  o ther  appointees,  Upon t h e  s i g -  

na tu re  of an employer o r  a major i ty  of t h e  employees on 

s t r i k e  o r  locked out, the  board could be ca l l ed  upon t o  

s e t t l e  the  dispute .  Whenever i t  seemed t h a t  a s t r i k e  t h r e a t -  

ened t h e  buaineas o r  welfare  of a c i t y ,  t h e  board had t h e  

power t o  ask  t h e  p i r t i e s  involved t o  s u b i t  t h e i r  cases t o  

a l o c a l  board a r b i t r a t i o n ,  Unfortunately,  t h e  a c t  d i d  

n o t  provide any p e n a l t i e s  i f  the  p a r t i e s  involved d i d  not  

ab ide  by the  dec is ions  of the board, In addi t ion ,  t h e  board 

could no t  e n t e r  i n t o  a d i spu te  un less  ca l led  upon nor  could 
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it  f o r c e  t h e  employer o r  employees t o  accept  i t s  deois ions ,  

When t h e  a c t  d i d  not  make e x p l i c i t l y  c l e a r  how the  board 

could i n i t i a t e  a r b i t r a t i o n  hearings,  t h e  l e g i s l a t u r e  i n  1897 

passed another a c t  which declared t h a t  the cormnunications 

should be addressed f  i r a t  t o  t h e  governor, who i n  turn would 
122 

send them on t o  the  board f o r  ac t ion .  

Af ter  an auspicious beginning when t h e  Board of Arbi- 

12%adiaon S t a t e  Journal, Feb. 21, March 6, A p r i l  5, 
1895; Milwaukee s e n t i n e l ,  Peb. 15, 1895, 

1 2 1 ~ a a s  of Wisconsin, 1895, Chap. 346. 

1 2 2 ~ a w a  of Wisconsin, 1897, Chap. 258. 



t r a t i o n  and Conci l ia t ion  s e t t l e d  a s t r t k e  a t  t h e  Glenwood 

Manufacturing Corporation in Glenwood, St. Croix County, t h e  

weaknesses of the board soon became apparent ,  Ehployees of 

t h e  Glenwood c o r p o r a t i o n s t m c k  in 1895, demanding simply 

t h a t  they  be paid i n  f u l l  i n  cash ins tead  of r ece iv ing  seventy- 

f i v e  per cent  of t h e i r  wages i n  c r e d i t  a t  t h e  company s to re .  

The Board a r b f t r a t e d  t h e  d i spu te  and provided a mode of 

se t t lement  under which t h e  oumpany s t o r e  would be gradual ly  
123 

abolished. Other s t r i k e s ,  however, proved more d i f  f i- 

c u l t  t o  s e t t l e .  Workers of the  Nilwaukee S t r e e t  Railroad 

Corporation s t r u c k  for  h igher  wages in 1896. Rather than 

grant  t h e  higher  wages, the  company h i red  a group of s t r i k e  

breakers  t o  opera te  t h e  s t r e e t  cars .  When ca l l ed  upon, t h e  

Board recommended t h a t  the  s t r i k e r s  r e t u r n  t o  t h e i r  employ- 

ment a t  t h e i r  former wages, but  the  o f f i c i a l s  of t h e  M i l -  

waukee S t r e e t  Railroad Corporation refused t o  d ischarge  t h e  

s t r i k e  breakers  and r e h i r e  the  s t r i k i n g  mernbera of t h e  Amal- 

gamated Association of Streetway Employees. The union mem- 

bera agreed t o  r e t u r n  t o  work and cancel  the  s t r i k e  i f  the  

corporat ion would give them t h e i r  jobs back, en masse. When 

the o f f f c i a l s ,  i n  an e f f o r t  t o  break up the union, refused,  

- t h e  Board could only re,commend t h a t  t h e  old employees be 
124 

given back t h e i r  jobs. Inadequate power veated i n  the  

lZ3giennia l  Report of t h e  Wiaconain Board of A r b i t r a t t o n  
and Conci l fa t ion  fqp t h e  year 1895-1896, In Wisconsin b b l i c  
Documents, 1895-1896, 8-11; J. C. Nolan t o  Governor W i l l i a m  
H. Upham, undated l e t t e r ,  Wisconsin Manuscript Reoorda, 
Execut9ve. 

124~epor t  of the  Wisconsin Board of Arb i t r a t ion ,  1895- 
' - 1896, 11-23 r 
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Board of Arb i t r a t ion  and Conci l ia t ion  was revealed a l s o  i n  

i t s  attempts t o  s e t t l e  t h e  d i spu te  between s e v e r a l  manu- 

f a c t u r i n g  corporat ions and t h e  members of t h e  (lshkosh Wood- 

workers Council. Neither p a r t y  would make any concessions 
125 

ao t h e  Board's e f f o r t s  t o  e f f e c t  a se t t l ement  proved f u t i l e .  

Although t h e  Board continued t o  opera te  throughout the 

nine teenth-century , i t  was severe ly  handicapped by the l ack  

of any rea l  power t o  fo rce  a se t t lement ,  bu t  t h i s  exper- 

ience no doubt proved of some value i n  the  l a t e r  e s t a b l i s h -  

ment of the  Wiaconsin 1,dustr la l  Commission i n  t h e  twentieth- 

century, 

The foregoing l e g i s l a t i o n  r e f l e c t s  t h e  movement of the  

t r ades  unions of the  s t a t e  t o  jmprove t h e i r  condi t ion  on the 

i n d u s t r i a l  scene i n  Wisconsfn. The scho la r  l a  handicapped 

i n  the  d e s c r i p t i o n  and a n a l y s i s  o f  t h e  movement by the  l a c k  

of complete h i s t o r i c a l  records of the  l abor  movement i n  

Wisconsin 4n the  nineteenth-century,  g r i t t e n  l abor  records 

i n  t h i s  period a r e  a l l  bu t  non-existent;  thus,  t h e  c o n f l i c t  

between the  workers and t h e i r  employers i n  the  3s g i s l a t u r e  

cannot be depic ted  with t h e  desired c l a r i t y .  One p a r t i c u l a r  

s e r i e s  of laws, however, can be discussed w i t h  more d e f i n i t -  

iveness t o  i l l u s t r a t e  the  a t ruggle  between t h e  I n t e r e s t s  of 

the  employer and t h e  employee. From 1874 t h e r e  ex i s t ed  

considerable  f e e l i n g  t h a t  the  r a i l r o a d  employees should be 
" 

granted a d d i t i o n a l  p ro tec t ion  from t h e i r  occupat ional  hazards. 

l B 5 ~ i e n n i a l  Report of the Wiiaconsin Board of' Arbi t ra -  
t i o n  and Conci l ia t ion  f o r  the years  1897-1898, i n  Wisconsin 
Publ ic  Documents, 1897-1898, 28-32. 



O u t  of t h e  genera l  movement f o r  r a i l r o a d  r e g u l a t i o n  and 

s e a t e r  s a f e t y  came the  f i r s t  Viisconsin employer's l i a b i l i t y  

l e g i s l a t i o n ,  Thia a c t ,  i t  w i l l  be r e c a l l e d ,  applied only 

t o  t h e  r a i l r o a d s  of  t h e  s tate,  and i n  1880 t h e  r a i l r o a d  

managed t o  have the  law repealed,  l a r g e l y  through t h e  e f f o r t s  

of Charles L. Colby. B i l l s  were introduced i n t o  t h e  l e g i s -  

l a t u r e s  of' 1881, 1882, 1883, and 1885 with t h e  purpose of 

re-enact ing the  law of 1875, but  a l l  f a i l e d  because of the 

oppoai t ion of t h e  raSlroads and t h e i r  representa t ives .  

Af te r  1887 the  movement continued w i t h  even g r e a t e r  in-  

t e n s i t y ,  receiving support  from the  S t a t e  Railroad Comrnission- 

e r  and the  Commissioner of t h e  Bureau of Labor S t a t i s t i c s .  

Commissioner Frank A, Flower of t h e  l a t t e r  bureau recommended 

the  re-establ ishment  of ernployerfs liability f o r  the  r a i l r o a d  

ernployeea i n  1887 because he believed t h e  dangers of r a i l -  

roadtlng e n t i t l e d  them t o  added protect ion.  "The old common 

l a w  r u l e  of negligence o r  care lessness  of co-employees", 

Flower wrote, Itby which corporat ions now escape l i a b i l i t y ,  

was made long before t h e  days of r a i l r o a d s ,  s  teamshipa, 

and complicated and dangerous machinery, and cannot apply 
126 

t o  the  preaentOtt  H e  predicted t h a t  the  m t t e r  would 

come before t h e  l e g i s l a t u r e  of 1887 and asked t h a t  the  

i n t e r e s t s  of the  25,000 r a i l r o a d  employees of the  s t a t e  be 

considered although they would have no lobby present.  

True t o  the  p red ic t ion  of Commissioner Flower, a  b i l l  

126~egort  of the  Wisconsin Bureau of Labor S t a t i s t i c s ,  
1885-86, X ~ V .  



was introduced i n t o  t h e  Assembly t o  remove once again t h e  

defense of t h e  fe l low se rvan t  r u l e  i n  c o a t  cases involving 
127 

an injured r a i l r o a d  employee. The r a i l r o a d  corporat iona 

of t h e  s t a t e  were n o t  unprepared, countering with a b i l l  of 

t h e i r  o m  vhich would impose a a imi la r  l i a b i l i t y  on every 

corporat ion and employer i n  Wisconsin. David Vaughn, a 

farmer from LaCroase county, introduced the  r a i l r o a d  l i a -  

b i l i t y  measure, while t h e  supporters  of t h e  r a i l r o a d  man- 

euvered t o  have t h e i r  measure considered first s ince  they 
128 

f e l t  it had no chance of paasing. This would i n  turn 

place  the  backera of the  "co-employeen b i l l  in  an unfavor- 

a b l e  posi t ion.  Representatives of t h e  r a i l r o a d s  i n s i s t e d  

t h a t  t h e  b i l l  a f f e c t i n g  the  r a i l r o a d s  alone placed an un- 

f a i r  burden upon them. The bogey of c l a s s  l e g i s l a t i o n  was 

a l s o  r a i s e d  a g a i n s t  t h e  o r i g i n a l  r a i l r o a d  noo-employeefl 

b i l l ,  and i n  the  end i t  was i n d e f i n i t e l y  postponed while 

the  r a i l r o a d  sponsored measure was passed by the  Assembly. 

The b i l l  sent  t o  t h e  Senate covered a l l  occupations 

and contained t h r e e  sec t ions  vhich, i f  qpproved, would have 

included t h e  " sa fe  p lace  t o  workv doc t r ine  and the v i c e  

p r i n c i p a l  r u l e  i n t o  t h e  Wisconsin s t a t u t e s .  The r a i l r o a d  

companies' l i a b i l i t y  abrogated t h e  fel low se rvan t  r u l e  only 

t o  a l imi ted  e x t e n t  s i n c e  an employee in jured  "...by reason 

-- of t h e  negligence of any person in  t h e  s e r v i c e  of the  ern- 

127~ad  iaon S t a t e  Journal, Feb. 11, 1887 ; Milwaukee 
Journal,  Feb. 11, 1887. 

12%adison S t a t e  Journal,  Apr i l  7; Milwaukee Sent ine l ,  
Apr i l  8, 1887. 



ployer  who has charge o r  c o n t r o l  of any s igna l ,  switch- 

looomotive o r  engine, car  o r  t r a i n t t  could recover a s  i f  he 

had n o t  been an employee of t h e  corporation. The same pro- 

v is ions  appl ied in  case of death.  The second s e c t i o n  of t h e  

a c t  made an employer, who entered i n t o  a con t rac t  with any 

independent cont rac tor ,  respons ib le  t o  the  employees i f  the 

employer furnished d e f e c t i v e  t o o l s  o r  equipment. Domeatic 

or  farm labor  were removed by t h e  t h f r d  sec t ion  from the  

provis ions of t h e  ac t .  The remaining defenses of  t h e  

employers, the  assumption of r i s k  r u l e  and the  contr ibu-  

t o r y  negl igence rule, however, were n o t  mentioned o r  rnodi- 
129 

f i e d  bn t he  proposed b i l l .  The b i l l  f a i l e d  t o  pass i n  

t h e  Senate. 

Between the  l e g i s l a t i v e  sess ions  of 1887 and 1889 one 

s u b s t a n t i a l  obs tac le  was removed from the  path l ead ing  t o  

the  re-enactment of a law modifying the  f e l l o w  servant  r u l e  

of t h e  common law a8 i t  appl ied t o  r a i l r o a d  occupations. 

It w i l l  be r eca l l ed  t h a t  the law of 1875 w a s  vigorously 

condemned by t h e  r a i l r o a d s  and t h e f r  r e p r e s e n t a t i v e s  a s  

H c l a s s n  and %on-uniform" legislation, thus,  uncons t i tu t ion-  

al. A l l  doubt as t o  the  v a l i d i t y  of t h i s  type of l e g i s l a t i o n  

was removed in  1888 when the  United S t a t e s  Supreme Court i n  
130 

t h e  Missouri P a c i f i c  Railway Co. vs. Xackey, and Minnea- 
131 

p o l l s  and St.  Louis Railway Co. vs. Herrick,  upheld t h e  

12G~adlaon S t a t e  Journal, Apr i l  7, 1887. 

1301.27 U.S. 205, (1888). 



s i m i l a r  r a i l r o a d  employer l i a b i l i t y  laws of Kansas and Iowa, 

respect ive ly .  

Once again in 1889 the  r a i l r o a d  commissioner ca l l ed  t h e  

a t t e n t i o n  of the  l e g i s l a t u r e  t o  the problem of acc idents  and 

i n j u r i e s  t o  r a i l r o a d  employees. He noted t h a t  "eb.many of 

t h e  i n j u r i e s  a r e  of s l i g h t  charac ter ,  but  f a r  too  many a r e  

maimed wrecks, u n f i t t e d  f o r  the  b a t t l e  of l i f e ,  and who 

come t o  be pensioners upon t h e  communities where they res ide ,  
132 

the  r a i l r o a d  companies, or  publ ic  charity.ll L e g i s l a t i v e  

t a c t i c s  followed t h e  p a t t e r n  of the  previous sess ion ,  w l t h  

the  r a i l r o a d  corporat ions attempting. t o  block t h e  passage 

of a b i l l  a f f e c t i n g  t h e i r  i n t e r e s t s  by advocating a measure 

which would abrogate the  f e l low se rvan t  r u l e  f o r  a l l  occu- 
133 

pat ions  except those of domestic and farm labor ,  The 

various b i l l s  were s e n t  t o  the Assembly Railroad Committee 
134 

f o r  a c t i o n  and hearings.  Railroad counsels condemned 

any attempt t o  r e - i n s t a t e  the law of 1875, but  f o r  t h e  

f i r s t  time i n  the h i s t o r y  o f  h i s  l e g i s l a t i o n  t h e  employees 
135 

of the r a i l r o a d s  were represented before  t h e  conrmittee. 

13%Chird Biennial  Report of t h e  Railroad Cornmias ioner  
of the  S t a t e  of Wisconsin embraciw t h e  Period endinq 
June 30, 1888. I n  Misconsin Publ ic  Documents, 188701888. xx. 

133~adiaon S t a t e  Journal, Febb 13, 19, 1889. 

134~efore t h e  Assembly Railroad Committee an engineer  
was asked why t h e  r a i l r o a d  employees had never appeared be- 
f o r e  t h e  committee. H e  r e p l i e d ,  ". ..we knew t h a t  t h e  men 
who came would be  spo t t ed ,  and we thought we would wait ,  and 
t h a t  j u s t i c e  would come by i t s e l f  by and by. But the th ing  
haa beoome too bad, and we made up our minds t o  come here  
s p o t  o r  no spot," Milwaukee Journal,  Feb. 6, 1889. 

13%filwsukee Sent ine l ,  Feb. 13, 15, 1889. 
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When t h e  b i l l  emerged from t h e  hearings,  i t  was consider- 

ab ly  narrower i n  scope than  the  l a w  of 1875 because t h e  

fe l low servant  r u l e  was abrogated only when the i n  jury was 

caused by the  negligence of "...any t r a i n  d ispa tcher ,  t e l e -  

graph operator ,  superintendent ,  yard master, conductor, o r  

engineer, o r  any o ther  employee who has charge o r  con t ro l  

of any s t a t i o n a r y  s i g n a l ,  t a r g e t  poin ts  block or switch.tf 

This e n m e r a t i o n  r e s t r i c t e d  the  law t o  i n j u r i e s  caused by 

these  specff  i c  ca tegor ies  of employees, and the  committee 

b i l l  f u r t h e r  linzited the amount t o  be recovered, i n  cases 
136 

no t  r e s u l t i n g  i n  death, t o  four  thousand d o l l a r s .  

Members o f  t he  Assembly Railroad Committee defended 

t h e i r  b i l l  a s  an l 'adairable  compromise" between the  demands 

of' t h e  employera and those of the  employees. Despite t h e  

f a c t  t h a t  t h e  r a i l r o a d s  had won a s u b s t a n t i a l  v i c to ry  i n  

ga in ing  favorable  committee a c t i o n  on a narrow employer's 

l i a b i l i t y  b i l l ,  r a i l r o a d  rep resen ta t ives  in t h e  Assembly 

a s s a i l e d  t h e  committee b i l l ,  c r i t i c i z i n g  a l l  measurea 

which abrogated any pa r t  of the  f e l low se rvan t  doct r fne  when 

they applied only t o  the r a i l r o a d s .  Amendments t o  t h e  

Committee b i l l  were introduced in t h e  Assembly, and the 

monetary l i m i t a t i o n  f o r  damages f o r  personal i n j u r y  was e l i -  
137 

minated from t h e  b i l l .  On f i n a l  a c t i o n  the  measure 

passed t h e  Asssrably by a vote of 75 t o  3, 22 no t  voting. 

1 3 6 ~ a d  ison 
Sent ine l ,  March 
Chap. 438. 

S t a t e  Journal, March 29, 1889. MSlwaukee 
21, 27, 1889; Laws of Wisconsin, 1889, 

S t a t e  Journal, March 29, 1889. 



Later  the Senate passed t h e  b i l l  with l i t t l e  debate. 

Ear ly  i n  the  sesaion of 1891 i t  became apparent  t h a t  

t h e  r a i l r o a d  employees were f a r  from s a t i s f i e d  with t h e  

provis ions of t h e  a c t  of 1889. Assemblyman John Winans 

again introduced a b911 in t h i s  sesaion which was an exact  
138 

dup l i ca te  of the  law which had been repealed i n  1880, 

but a f t e r  the b i l l  had been s e n t  to  t h e  Assembly Railroad 

Committee f o r  considerat ion,  they submitted an unfavorable  

r e p o r t  t o  the  committee 02 t h e  whole. In  t h e i r  r e p o r t  the 

Railroad Committee explained t h a t  " . . .no committee, a t to rney ,  

or  r ep resen ta t ive  or any organizat ions of r a i l r o a d  employee 

nor any person has appeared before your committee t o  urge 

the passage of t h e  bill...and your committee i s  s a t i s f i e d  

t h a t  t h e r e  i s  no demand e i t h e r  general  or  s p e c i a l  on the  
139 

p a r t  of the  employees f o r  any change in  t h e  present  law." 

Beoause the Assembly accepted t h i s  recomaend a t ion ,  Winant s 
140 

b i l l  was indef i n l t e l y  pos tponed, 

George W. Peck, governor of Wisconsin, i n  h i s  message 

of 1893 reopened t h e  quest ion of employer's l i a b i l i t y  f o r  

r a i l r o a d  corporat ions . Governor Peck noted t h a t  ". . . those 

138~adison S t a t e  Journal,  Feb. 3, 1891. 

13?Milwaukee Sent inel ,  Apr i l  3, 1891; A meeting of 
Milwaukee rnanuf a c t u r e r s  and business  men agreed t o  oppose 
the  co-employee b i l l  among others .  The l i s t  included the  
ch i ld  l abor  b i l l  of 1891, t h e  co-employee b i l l ,  and t h e  
f ac to ry  s a f e t y  l e g i s l a t i o n  f o r  the  year. They appointed 
one of t h e i r  number t o  remain in Madison f o r  the  dura t ion  
of t h e  sess ion  t o  p r o t e c t  t h e i r  i n t e r e s t s .  A l l  i n t e r e s t e d  
p a r t i e s  were asked t o  con t r ibu te  money t o  de f ray  the ex- 
penses. See, gilwaukse Journal,  Feb. 24, 26, 1891. 

14%adiaon S t a t e  Journal, Apr i l  10, 1891. 
I 



who are employed i n  t h e  running and opera t ing  of locomotives 

o r  cars ,  and a r e  cons tant ly  exposed t o  danger, not only 

from hazards inc iden t  t o  t h e i r  employment, but from the  

care lessness  or negligence of f e l low workmen a r e  e n t i t l e d  

t o  the f u l l e s t  p ro tec t ion  c o n s i s t e n t  with due regard f o r  

the  r i g h t s  and i n t e r e s t s  of t h e  employer a s  wel l  a s  the 
141 

employed. " In  h i s  statement the  governor was s u f f i c i e n t -  

l y  ambiguous t o  prevent t h e  adminis t ra t ion  from being commit- 

ted t o  any d e f i n i t e  l i n e  of act ion,  The Milwaukee press  

predicted t h a t  t h e  re- in t roduct ion  of t h e  "co-employe" b i l l  

would a t t r a c t  more a t t e n t i o n  i n  the forthcoming l e g i s l a t i v e  
142 

sess ion  than any o the r  piece of l e g i s l a t i o n e  A s  i n  the 

previous years ,  the  law of 1875 was the model of the  b i l l  

urged f o r  adoption by t h e  r a i l r o a d  employees. The r a i l -  

roads advocated l e g i s l a t i o n  of  t h e i r  o m  i n  which the  r a i l -  

road engineers  would be held respons ib le  f o r  accidents caus- 
143 

ing  i n j u r i e s  t o  t h e i r  f e l low workers, The b i l l s  were 
144 

again re fe r red  t o  the  Assembly Railroad Committee. A t  

t he  first meeting of the committee a  r e p r e s e n t a t i v e  of the 

Brotherhood of  Locomotive Engineers t e s t i f i e d  t h a t  i n  the 

opinion of h i s  c l i e n t s  t h e  r a i l r o a d s f  measure was u n f a i r  

14%ilwaukee Sent ine l ,  Feb. 3, 1893. 

143~vIilnaukee Sent i n e l ,  %be 3, 1893; Milwaukee Journal, 
Febe 4, 1893. 

14%ilwaukee Sent ine l ,  Feb. 11, 1893. 
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because the engineer often acted upon the signals of the 

brakeman, but under th is  measure the engineer would be held 

responsible for any accidents caused by the e r rors  of others, 

The rai lroads '  attorneys were not prepared a t  t h i s  time t o  

defend the i r  in te res t s  and requested, through W e  A, Walker, 

the chief lobbyist of the gilwaukee, Chicago, and St. Paul 

Railroad, a future date when they could present the i r  case 
145 

to the committee. 

A t  the next session of the Assembly Rallroad Committee 

the rai lroad attorneya were fu l ly  prepared to  t e s t i f y  before 

the committee as t o  the in iqui t ies  of the employer's l i a -  

b i l i t y  leg is la t ion  for  rai lroads alone, A. L, Cary, the 

general so l i c i to r  of the Hllwaukee Lake Shore and Western 

Railway Company, was the f i r s t  witness for the rai lroad In- 

t e res t s ,  Cary, who had been a member of the Wisconsin 

leg is la ture  in  1875, f u l l y  believed that the law of  1889 

and the common law were suf f ic ien t  fo r  the protection of 

- the workers on the rai lroads,  More l i b e r a l  legis la t ion,  he 

I 
maintained, would only increase the natural  carslessneaa 

and recklessness of the employee, b'urther, he charged tha t  . .if' we have t o  spend more money in the payment of damage 

suits...we might suspend our generous policy toward our 

employees maintaining hospitals  and a s t a f f  of surgeons, 

This i s  class leg is la t ione  Why should you favor these 

men? I s  it more hazardous than the work of a miner o r  of 

14%ilwaukee Journal, March 1, 1893; Milwaukee Sentinel, 
March 1, 1893. 
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sawmill men o r  of machinists?" The key arguments of 

Cary were followed s u b s t a n t i a l l y  by those of F. C. Winkler 

and Clarence S. Darrow of  the  Chicago, Northwestern and 

St ,  Paul, and of S. fi. P e r r i n  of t h e  Chicago, Milwaukee, 

and St. Paul and Omaha, and those of John T. Fisb of the  

Chicago, Milwaukee, and St. Paul. 

Against t h i s  a r r a y  of l e g a l  t a l e n t  the employees p i t t e d  

David 5, Rose, a lawyer and Democrat of Milwaukee and one- 

time mayor of Darlington, and Senator John T. Kingston of 

Ashland, while the  adminia t ra t  ion was represented by 

Adjutant General Joseph B. Doe. Senator Kingston i n  h i s  

testimony claimed t h a t  when he attempted t o  d r a w  up a b i l l ,  

which would a r b i t r a r i l y  des ignate  those t o  be covered under 

the  provis ions of an abrogat ion of t h e  f e l low servant  r u l e ,  

he was unsuccessful ;  so he was always forced back t o  t h e  

proviaions of the  a c t  of' 1875. D. S. Rose, the  represen- 

t a t i v e  of the  independent r a u r o a d  brotherhoods, was more 

disposed t o  compromise with t h e  r a i l r o a d  rep resen ta t ives ,  

f o r  he hinted  t h a t  the groups which he  represented would be 

s a t i s f l e d  if they would be put under an a c t  s i m i l a r  t o  the  
14'7 

law of 1875. T h i a  would mean t h a t  only those r a i l r o a d  

employees engaged i n  the  operat ion or s e r v i c e  of t r a i n s  

would be covered, n o t  those employed i n  the shops of the  

r a i l r o a d s ,  nor  the  non-operating personnel. 

After  t h i s  t e s t h o n y  Rose reoomrnended f o r  the  c o m i t t e e t a  

146Milwaukee Sent ine l ,  March 10, 

147~ilvaukee Sent ine l ,  March 10, 1893. 



cons idera t ion  a b i l l  which proposed t o  make t h e  r a i l r o a d s  

l i a b l e  f o r  the  negligence of any agent,  employee, servant ,  

o r  o f f i c e r  of t h e i r  corporat ion who caused an i n j u r y  t o  any 

employee, agent, o r  a ervant  of t h e  corporat ion engaged i n  

t r a i n  se rv ice  o r  performing d u t i e s  i n  r a i l r o a d  yards. 

Rose's b i l l  a l s o  made t h e  company respons ib le  f o r  d e f e c t i v e  

equipment used i n  t h e  opera t ion  o r  moving of any locomotive, 

ca r  or  t r a i n ,  and f o r  the  discovery of t h e  de fec t s  which 

could be achieved through proper t e s t s  or care .  In jury 

caused by such def'ecta would be presumptive evidence of 

l i a b i l i t y ,  and no con t rac t  a t tempting t o  r e s t r i c t  the  a c t  

was va l id ,  This b i l l  met with the approval of the  chairman 
148 

of t h e  Assembly Railroad Committee. 

+- The Democratic adminis t ra t ion  of t h e  s t a t e  was faced 

with the  necess f ty  of passing sorne l e g i s l a t i o n  which would 

148~ilwaukee Sent ine l ,  March 16, 1893; Another meeting 
of the  Assembly Railroad Committee met on March 22, 1893 
but  no new wgwnenta were presented. See, Nilwaukee Sentf-  
ne l ,  March 22, 1893, Milwaukee Journal,  March 22, 1893, 
T ~ a r c h  26, 1893 a meeting of  aome seventy delegated of t h e  
conductors, firemen, brakemen, switchmen, and engineera met 
a t  Milwaukee t o  t ake  aot ion  on the  proposed l e g i s l a t i o n .  
They favored no a p e c i f i c  b i l l  before t h e  l e g i s l a t u r e  bu t  
recommended t h e  paasage of  a law which would make rai lway 
companies l i a b l e  f o r  i n j u r i e s  sus ta ined  by any employee 
without cont r ibutory  negl igence upon h i s  p r t  while engaged 
in  t r a i n ,  engine o r  yard s e r v i c e  and in the  l i n e  of h i s  duty, 
through the  negligence of any o the r  o f f i c e r ,  agent ,  servant  
o r  employe of such company and a l s o  w i l l  make every such 
company l i a b l e  f o r  a l l  i n j u r i e s  sus ta ined  by i t s  employes 
through de fec t s  i n  any car ,  locomotive, t r ack ,  switch o r  
o ther  machinery o r  appliance,  which such employe i s  requi red  
t o  opera te  when such d e f e c t  could have been discovered by 
auch company by the  exe rc i se  of due c a r e  and watchfulness, 
and a l a o  t h a t  i t  s h a l l  be made provis ion of such law t h a t  
proof of any auch i n j u r y  s h a l l  be presumptive evidence of 
negl igence on the  pa r t  of the  company,. . I t  See Milwaukee 
Journal, Harch 27, 28, 1893. 
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p laca te  the demands of the  r a i l r o a d  workers, but which 

would n o t  a l i e n a t e  t h e  r a i l r o a d  i n t e r e s t s  within t h e i r  

party.  I n  an e f f o r t  t o  achieve t h i s  happy so lu t ion ,  Ad ju- 

t a n t  General Doe Sntroduced a b i l l  i n t o  the  l e g i s l a t u r e  
149 

through Assemblyman Wilson of Janesv i l l e .  This b i l l  was 

an admixture of the  law of 1889 and t h e  b i l l  proposed by 

D. S. Rose. It was thus hoped t h a t  the  compromise measwe 

would prove s a t i s f a c t o r y  t o  both p a r t i e s .  The r a i l r o a d  

employees, however, held firrn in t h e i r  demand f o r  broader 

l e g i s l a t i o n ,  e s p e o i a l l y  f o r  the  t r a i n  crews and those em- 

ployees who worked in t h e  f r e i g h t  yards of t h e  r a i l r o a d s ,  

One more meeting of t h e  Assembly Railroad Committee was 

beld, a t  which t 3 n e  t h e  r ep resen ta t ives  of t h e  r a i l r o a d s ,  

t h e i r  employees, and the  adminis t ra t ion  again t e s t i f  f e d .  The 

b i l l ,  which the  committee f i n a l l y  decided t o  recommend f o r  

passage, made t h e  r a i l r o a d  corporat  ions l i a b l e  f o r  damages 

sustained by any employee of the  company when he was not  

g u i l t y  of cont r ibutory  negligence: f i r s t ,  when t h e  i n  jury 

was caused by de fec t ive  equipment which could have been d i a -  

covered by adequate inspect ion  and care on t h e  p a r t  of the  

company o r  i t s  agents;  second, when t h e  employee was engaged 

i n  t h e  operating, running, o r  r i d i n g  upon, or  switching, 

passenger o r  f r e i g h t  t r a i n s ,  engines, o r  cars, and in jured  

through the negligence of  any o the r  employee, o f f i c e r ,  o r  

agent of the  employing corporat ion.  D. S, Rose, the  represen- 
I 

t a t i v e  of the employees, expressed h i s  s a t i s f a c t i o n  over t h e  

149~ilwaukee Sent ine l ,  March 16, 1893. 



committeels b i l l  because in  h i s  opinion it embodied most 

of t h e  poin ts  which h i s  c l i e n t s  had desired.  The ccamnitteela 

b i l l  e a s i l y  passed both t h e  Assembly and the Senate a f t e r  

a t tempts  had been made t o  remove t h e  presumptive evidence 
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clause.  

Apparently s a t i s f i e d  t h a t  t h i s  was the bea t  l e g i s l a t i o n  

they could obtain,  the  employees throughout t h e  r e s t  of the 

nineteenth-century made l i t t l e  e f f o r t  t o  modify o r  r e p e a l  

t h i s  a c t  of 1893. I n  1899 at tempts  were made, however, t o  

broaden the  scope of t h e  employerla l i a b i l i t y  l e g i s l a t i o n  

i n  Wisconsin t o  include occupations bes ides  those of  t h e  

r a i l r o a d  industry.  When t h e  Senate Judic lary  C.ommittee 

quicMy disposed of the  proposal by recommending i t  f o r  in- 

d e f i n i t e  postponement, the  Senate accepted t h i s  recomenda- 
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tion. 

I n  add i t i o n  t o  demanding r a i l r o a d  employer l i a b i l i t y  

l e g i s l a t i o n ,  the r a i l r o a d  uommiaaioners i n  Wisconsin led 

t h e  movement urging t h e  i n s t a l l a t i o n  of s a f e t y  devices on 

the  r a i l r o a d s .  Automa t i c  couplers f o r  f r e i g h t  and passenger 

cars ,  s a f e t y  brakes, and guards on frogs were sought t o  de- 

c rease  t h e  number of acc idents  t o  the  t r a i n  crews. E a r l i e r ,  

- Railroad Commissioner N i l s  P, Haugen had advocated s tead-  

15%ilwsukee Sen t ine l ,  March 22, 1893. The compromise 
measure was important enough t o  t h e  Democratic adminiatra- 
t i o n  t o  r equ i re  Edward C. wall, chairman of t h e  Wisconsin 
Central  Democratic Committee, t o  "whip" the  r e l u c t a n t  
Democrats i n t o  t h e  par ty  l i n e .  See. Milwaukee Sent ine l ,  
A p r i l  8, 1893; Laws of Wisconsin, 1893, Chap, 220, 

151~ilwaukee Sent ine l ,  l a r c h  23, 



f a s t l y  the  need f o r  automatic couplers,  b u t  when a concre te  

proposal was made t o  r e q u i r e  the  r a i l r o a d s  t o  i n s t a l l  t h i s  

s a f e t y  device, one r a i l r o a d  o f f i c i a l  objected t h a t  the r a i l -  

road companies a l r eady  had the  mat ter  under cons idera t ion  and 

t h a t  s t a t e  l e g i s l a t i o n  would only f u r t h e r  complicate t h e  

s i t u a t  ion. T h i s  o f f i c i a l  s t a t e d  t h a t  f i n a n c i a l  hardship  

would a l so  be a r e s u l t ,  and he estimated t h a t  i t  would cos t  

the  Nor thwea t e r n  Railroad $25,000 f o r  t h e i r  ' f r e i g h t  c a r s  

alone. "This expense i s  too  g rea t ,  tt J. M. Whitman of the 

Chicago and Morthwestern Railroad Company objected,  Itnot t o  

be incurred wi th in  a space of a few years ,  and the change 

must be gradual  and progressive a s  the f inances w i l l  allow, 

i f  t h e  b e s t  i n t e r e s t s  of t h e  company a r e  t o  be considered, 

f o r  very few companies could stand such a f i n a n c i a l  s t r a i n  

and a t  t h e  same t h e  maintain i t s  s e r v i c e  and f a c i l i t i e s  
152 

f o r  the  publ ice t f  

Because most f r e i g h t  and passenger ca r s  were l inked 

with i n t e r s t a t e  commerce, l e g i s l a t i o n  f o r  t h e  ins  t a l l a t i o n  

of automatic coupling devices  and automatic brakes f e l l  

within t h e  j u r i s d i c t i o n  of t h e  f e d e r a l  government. Per- 

s i s t e n t  a g i t a t i o n  on the  p a r t  of t h e  r a i l r o a d  employees and 

r a i l r o a d  commissioners of the  var ious s t a t e s  convinced 

Pres ident  Benjamin Harrison t o  r e o m e n d  i n  1889 and 1891 

t h e  enactment of f e d e r a l  l e g i s l a t i o n  t o  r e q u i r e  the i n s t a l -  

l a t i o n  of sa fe ty  devices  on t h e  t r a i n s  of the nat ion.  He 

declared t h a t  i n  the  year 1890 some 369 brakemen were 

152~epor t  of t h e  R.ilroad Commission of Wisconsin. I 

1888, XXV. 



k i l l e d  and 7,841 s e r i o u s l y  in jured  while engaged i n  the 
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coupling of r a i l r o a d  ca r s ,  Wisconsin Railroad Commis- 

s ioner  Atley Peterson asked t h a t  ".. , t h i s  s laughter ,  mang- 

l i n g ,  and maiming of so  many of our f e l low c i t i z e n s ,  i n  a 

s i n g l e  occupation" be stopped by the i n s t a l l a t i o n  of auto- 
154 

matic  couplers. F ina l ly  i n  1893 t h e  Congress of' the 

United S t a t e s  passed a law r e q u i r i n g  the  i n s t a l l a t i o n ,  by 

Ju ly  of 1898, of automatic couplers, t r a i n  b rakes ,  and wheel 

brakes on a l l  locomotives, This law spec i f i ed  t h a t  the  ra i l -  

road companies adopt some standard coupling device in  p lace  

of the  some f i f t y  d i f f e r e n t  types i n  use  before the  passage 

of the l a w .  These new s a f e t y  devices gave hope t h a t  the  

t r a i n  crews would be a b l e  t o  perf  o m  t h e i r  d u t i e s  with 

g r e a t e r  s a f e t y  f o r  i t  was e s t h a t e d  t h a t  before  the  passage 

of t h e  f e d e r a l  law t h a t  t h e  working l i f e  of a switchman in a 
155 

f r e i g h t  yard was b u t  seven years.  

Although the  Wisconsin r a i l road  commissioners could no t  

achieve t h e i r  end i n  compelling the r a i l r o a d s  t o  ins  t a l l  

coupling devices  on the  t r a i n s  opera t ing  i n  the  s t a t e ,  they 

did manage t o  gain the passage of l e g i s l a t i o n  which required 

- t he  equipping of every f r o g  w i t h  blocks o r  guards,  This 

1 5 3 ~ f t h  Biennial  Report of the  Railroad Commissioner 
of the  S t a t e  of WSsconsZn f o r  year  ending June 30, 1891 and 
1892. I n  Wisconsin Publ ic  Documents, 1891-1892, Vol. I, xv. - 

1 5 * ~ i f t h  Biennial  Report of the  Railroad Commisa ioner  
of Wisconsin, xv. 

155~ienn ia l  Report of the  Railroad Commissioner of t h e  
S t a t e  of Wisconsin f o r  the F i s c a l  Years ending June 30, 1893 
and 1894, I n  Wisconsin Public Documents, 1893-1894, Vole I. 

. x i i i -x iv .  



Wisconsin law, passed t o  prevent acc idents  t o  the  r a i l r o a d  

workmen in the  switching yards of the s t a t e ,  made the f a i l u r e  

t o  provide t h e  requi red  guards o r  blocks a  v i o l a t i o n  of law 

w i t h  a  f i n e  from f i f t y  t o  f i v e  hundred d o l l a r s ,  and, i n  

add i t ion  t h e  company could be held l i a b l e  by t h e  in jured  

person, notwithstanding t h e  f a c t  t h a t  t h e  acc ident  had been 
156 

caused by a  f e l low servant  or  agent of t h e  company. Th i a  

law, i n  e f f e c t ,  repealed the  fe l low servant  defense of t h e  

comon law but did not  touch the  other  defenses a v a i l a b l e  t o  

the  employer, I n  Holum vs, The Chicago, Milwaukee and - 
St. Paul Railway Co,, t he  Court decided t h a t  t h e  leaving  of 

a  f r o g  unguarded on a  t r a c k  would not  make the  corpora t ion  

abso lu te ly  l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  from t h i s  negligence,  

r ega rd less  of the  cont r ibutory  negligence of the percron in- 
157 

jured , Seemingly, t h e  Wisconsin Supreme Court was w i l l i n g  

t o  overlook the  implicat ions of the  law r e q u i r i n g  s a f e t y  de- 

v ices  on r a i l s  i n  the  s t a t e ,  In  Paine vs, The Eastern Rai l -  

way Company of Hinnesota, t h e  Court appeared on the  verge of . 
dec la r ing  t h a t  i f  many of t h e  guard r a i l s  in a  r a i l r o a d  

switch yard were uniformly de fec t ive ,  a switchman should 

know and apprec ia te  the danger Thus he might be held t o  

have assumed the  r i s k  of the  defec ts ,  However, in t h i s  case 

t h e  employee d i d  no t  assume the  r i s k  because t h e  p l a i n t i f f  

was able  t o  show t h a t  t h e  p a r t i c u l a r  block which caused the 

death was the  only one which had a d e f e c t i v e  guard, Rmther ,  

156~sns of Wisconsin, 1889, Chap. 123. 

157~olum va. The Chicago, Milwaukee, & St.  Paul Railway 
~ o r n ~ a n y , 8 0 i s ,  299, (1891). 
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t h e  Court maintained t h a t  the r a i l r o a d  company owed i t s  yard 

employees a v i g i l a n t  inspect ion  t o  discover  and remedy d e f e c t s  
158 

i n  t h e  guards on t h e  r a i l s .  

Numerous cases appeared before the Supreme Court of 

Wisconsin on appeal  involving employees of r a i  l r  oad companies 

and t h e i r  employera. Many of the  cases  were decided upon 

r u l e s  of t h e  common law, n o t  r e f e r r i n g  t o  t h e  r a i l r o a d  l i a -  

b i l i t y  l e g i s l a t i o n  of 1889 and 1893, The r a i l r o a d s  d i d  n o t  

quest ion the  c o n s t i t u t i o n a l i t y  of these laws f o r  i t  was no 

doubt f e l t  t h a t  t h e  quest ion had been s e t t l e d  i n  the  Ditberner  

case, and i n  the  dec is ions  of the  Untted S t a t e s  Supreme Court. 

Under the  law of 1889 an in jured  r a i l r o a d  worker was allowed 

t o  reoover damages sustained while a t tempting t o  couple ca r s  

together ,  The engineer,  without a warning s i g n a l ,  bumped 

t h e  oars together  on which the p l a i n t i f f  was working and 

h i s  hand was crushed. The Court held t h a t  it was an e r r o r  

t o  d i r e c t  t h e  v e r d i c t  f o r  the  defendant corporat ion,  and 

ru led  t h a t  under the law of 1889 t h e  r a i l r o a d  company was 
159 

l i a b l e .  I n  m g a n  vs. The Chicago, S t .  Paul, Minneapolis 

& Qnaha Railway Company, a fireman was allowed to  recover  

damages because of the  negligence of an engineer,  The Court 

noted that  law of 1889 d i d  not change t h e  r u l e  t h a t  t h e  burden 

of proof f o r  maintaining t h e  defense of cont r ibutory  negl i -  

158~aine vs. Eas t e r n  Railway Company of Minnesota, 91 
w i a  . , 34-95] . 

., -.. 
L S Y ~ u s e  vs. The Chicago, Milwaukee, & St. Paul Railway 

Company, 82 W i s ,  568, (1892) 
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gence res t ed  upon t h e  employer, 

The case  of Albrecht va, The Milwaukee and Superior  

Kai,lway Company twice came before the  Wisconsin Supreme 
161 

Court on appeal,  When the  Court f i r s t  heard the  case, i t  

held t h a t  s ince  t h e  injured employee had signed a r e l e a s e  

even though he could n o t  read English,  he had t o  prove t h a t  

h i s  s igna tu re  had been obtained by f raudulent  means, The 

Court a l s o  decreed t h a t  before recovery could be gained he 

had t o  prove t h a t  the indiv idual  whose negligence cause the  

i n j u r y  was a co-employee. On second appeal, t h e  p l a i n t i f f  

employee proved t h a t  the re  was s u f f i c i e n t  doubt about how t h e  

p l a i n t i f f ' s  s igna tu re  had been obtained t o  s u s t a i n  the  charge 

of f r aud ,  The Court a l s o  ru led  t h a t  an employee of a r a i l -  

road company, whose d u t l e s  were t o  couple and uncouple ca r s ,  

s e t  brakes, open and close switches,  and fol low the  s ~ i t c h  

engine from yard t o  yard, taking cara i n  and out of spur 

t racks ,  and who had keys t o  the switches,  was i n  charge of a 

switch wi th in  t h e  meaning of the law of 1889. 

Not a l l  the employees of r a i l r o a d  corporat ions could r e -  

cover under the  law of 1889 f o r  t h e  Court held t h a t  t h e  in- 

t e n t  of the law was t o  provide a remedy p r i n c i p a l l y  f o r  the 

negligence of o f f i c e r s  and employees who were employed f o r  

t h e  moving of ca r s  and t r a i n s ,  Under t h i s  r u l e  the Court 

-- decreed t h a t  t h e  foreman of a r e p a i r  shop was merely a f e l low 

160 
Du an V a r  Chicago, St.  Paul, Minneapolis, & &aha + Railway ompang, 85 Wia . 609, (1893) 

I b L ~ l b r e c h  t, va . Milwaukee & Superior Railway Cornpanx, 
87 Wise f05,94 wise 397, (1896) r 



servant  when 

r e p a i r  s hopb 

jury, a c t i n g  

decreed t h a t  
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he a s s i s t e d  an employee In h i s  d u t i e s  in  a 

Since t h e  foreman was, a t  t h e  time of t h e  in- 

outs ide  of h i s  normal l i n e  of duty, t h e  Court 

the  r a i l r o a d  company was no t  respons ib le  f o r  
162 

the  i n j u r y  t o  t h e   hop worker. Likewise a car  repairman, 

in jured  through t h e  care lessness  of a switchman who had caused 

a car  t o  be kicked a g a i n s t  a s t a t i o n a r y  ca r ,  could n o t  r e -  

cover because he was n o t  engaged d i r e c t l y  i n  the  opera t ion  
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of t r a i n s .  The Wisconsin Supreme Court, however, 

i n  1897 made the  t e s t  of r e s p o n s i b i l i t y  f o r  i n j u r y  t o  r a i l -  

road employees r e s t  upon the  type of work a t  which they  were 

in jured .  A f r e i g h t  handler,  not normally employed i n  t h e  

operat ion o r  moving of' t r a i n s  or  t h e i r  ca r s ,  was held t o  be 

within the  scope of the law of 1893 when he was a c t u a l l y  

engaged, i n  the  course of h i s  employment, i n  the moving of a 
164 

f r e i g h t  ca r  along a t r a c k  t o  the f r e i g h t  house. The same 

reasoning applied t o  t h e  case of Hibbard va. The Chicago, 

St. Paul, Minneapolis, maha  Railway Company, where t h e  

Court held t h a t  a warehouse man of a r a i l r o a d  company, who 

through the  negligence of the  engineer o r  fireman, was in-  

jured while s e a l i n g  t h e  doors of a car  a t tached t o  an engine, 
165 

came under the  meaning of t h e  law of 1893. 

16$artford vs. The Northern P a c i f i c  Railroad Company, 
91 W i s .  ' ( 1 8 9 5 ) .  

1 6 3 h i t h  vs. Chicago, Milwaukee & St. Paul Railway 
Company, 91 @is ,  503, (1895) l 

1 6 4 ~ a n  - vs. Chicago,, Nilwaukee & St. Paul Railway Com- 
p a q ,  95 Wis, 69, ( l 8 W ) .  

l6%lbbard va. Chicago, S t ,  Paul, Minneapolis, & Omaha 
Railway Company, 96 Wis. 443, (1897). 
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I n  1897 t h e  Court ruled t h a t  the  r a i l r o a d  l i a b i l i t y  

law of 1893 was no t  intended t o  make the r a i l r o a d  t h e  i n -  

aurer  aga ins t  i n j u r i e s  which occurred i n  t h e  course of the  

employment of t h e i r  employees. In e f f e c t ,  the  common law 

ru lea  of assumption of r i s k  and cont r ibutory  negl igence 

were s t i l l  appl icable .  Two yeara l a t e r  t h i s  r u l e  was de- 

c i s i v e  i n  the  case of Crouse vs. The Chicago and Northwestern 

Railway Company, when an engineer  was in jured  i n  an acc iden t  

caused by a washed-out cu lve r t .  On f i r s t  appeal,  t he  Court 

held t h a t  the  r a i l r o a d  company could n o t  be charged with 

absolu te  duty,  but  only with reasonable and ord inary  care  

and prudence, t o  make i t s  cu lve r t s  safe .  The Court s a i d  

t h a t  i f  the injured employee were t o  recover he had t o  show 

t h a t  t h e  c u l v e r t  was n o t  s a f e  and t h a t  the  company d i d  n o t  

take adequate precautions.  On second appeal, the  Court de- 

cided t h a t  because t h e  c u l v e r t  was n o t  adequately constructed 
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and mhintained the p l a i n t i f f  could recover  f o r  h i s  i n j u r i e s .  

Wisconsin l abor  l e g i s l a t i o n  a t  t h e  end of the n ine teenth-  

century contained l i t t l e  t h a t  was unique. Moat of the  l e g i s -  

l a t i o n  of t h e  period From 1887 t o  1900 resembled t h a t  passed 

e a r l i e r  by o ther  s t a t e s .  U n t i l  1899 f a c t o r y  l e g i s l a t i o n  i n  

Wisconsin could n o t  be e f f e c t i v e l y  enforced because of the  

l a c k  of an adequate s t a f f  of f a c t o r y  inspectors .  Child 

labor ,  some of which was not  within the  l e t t e r  of the law, 

s t i l l  prevai led t o  a g r e a t  e x t e n t  i n  t h e  s t a t e .  When i n  

1 6 6 ~ o u n  - va. Chicago & Northwestern Railway Company, 
102 $is .&lo4 Wis . 473, (1899). 
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1899 the  Bureau of Labor S t a t i s t i c s  was given s i x  a d d i t i o n a l  

f ac to ry  inspectors ,  b e t t e r  enforcement of t h e  laws was then 

possible.  With the  increased i n d u s t r i a l i z a t i o n  of t h e  s t a t e  

g r e a t e r  emphasis was placed upon s a f e t y  l e g i s l a t i o n  f o r  

f ac to ry  workers and the  condi t ions of employment f o r  women 

and chi ldren.  L i t t l e  i n  the  record of Wisconsin labor  l e g i s -  

l a t i o n  i n  the nineteenth-century indica ted  t h a t  within s l i g h f -  

l y  more than a decade the  s t a t e  would become a l eader  in  t h i s  

f i e l d  of l e g i s l a t i o n *  

During t h e  e ighteen-nine t ies  t h e  i n i t i a t i v e  f o r  l abor  

l e g i s l a t i o n  or ig ina ted  f o r  the most p a r t  with the  Milwaukee 

Federated Trades Council* I t s  r e p r e s e n t a t i v e s ,  a l s o  those 

of the  Wisconsin Federation of Labor, o f t en  t e s t i f i e d  be fo re  

the  l e g i s l a t i v e  committees urg ing  the  pasaage of favorable  

labor  l e g i s l a t i o n .  This l e g i s l a t i o n  conformed t o  t h e  na t ion-  

a l  demands of t h e  American Federation of Labor, which accounts 

f o r  t h e  s i m i l a r i t y  of Wisconsin laws t o  those of o ther  s t a t e s .  

One group of organized l abor  was success fu l  i n  gaining some 

concessions f o r  g r e a t e r  p ro tec t ion  while performing d u t i e s  

i n  t h e  course of employment. These were the  r a i l r o a d  em- 

ployees, who, through t h e i r  organiza t ions ,  managed t o  gain 

a r e s t r i c t e d  r a i l r o a d  employer's l i a b i l i t y  a c t  i n  1889 a d  

1893 

Before a d d i t i o n a l  favorable  l a b o r  l e g i s l a t i o n  could be 

gained i n  Wisconsin, i t  was evident  t h a t  more e f f e c t i v e  

pressures  had t o  be applied upon the Wisconsin Legis la ture .  

O r ~ n i z e d  l abor  had t o  await  the  day when i t s  inf luence  had 

' become an important f a c t o r  i n  Wisconsin p o l i t i c s .  



CHAPTER V I I *  S W A Z Y  AND CONCLUSIONS 

Wisconsin l e g i s l a t i o n  during the  nineteenth-century 

had t o  zneet t h e  a d d i t i o n a l  needs of an expanding popula- 

t ion .  Eleven and a ha l f  thousand front iersmen in 1836 re -  

quired a s impler  code of laws than t h a t  needed by a s t a t e  

w i t h  some two m i l l i o n  inhab i t an t s  i n  1900, As the  Wiscon- 

sin comunf ty  became more complex, g r e a t e r  numbers of laws 

were necessary t o  r e g u l a t e  the  economic, p o l i t i c a l ,  and so- 

c i a l  l i f e  of i t a  c i t i z e n s .  While the resources o f  t h e  t e r r i -  

t o r y  and s t a t e  were being developed and explo i ted ,  lumber- 

men, farmers, miners, merchants, and manufacturers needed 

a d d i t i o n a l  l e g i s l a t i o n  t o  insure  t h e i r  property and r i g h t s .  

Greater complexity, too, was needed i n  the  laws t o  manage 

the  growing governmental u n i t s  of the  s t a t e .  Lengthy muni- 

c i p a l  cha r t e r s  and county codes were i n s t i t u t e d  t o  r e p l a c e  

the  simple county regu la t ions  of t h e  e a r l i e r  period. Laws 

were required t o  e l e c t  t h e  g r e a t e r  numbers of p o l i t i c a l  

o f f i c i a l s ,  and, w i t h  t h e  expanding governmental funct ions,  

o the r  laws were passed spec i fy ing  t h e  du t fes  of each govern- 

mental u n i t *  

Few years  of t e r r i t o r i a l  existence elapsed before  t h e  

increas ing  proport ion o f  the  indigent ,  t h e  cr iminals ,  and 

t h e  insane made it apparent t h a t  new forms of s o c i a l  l e g l s -  

l a t i o n  were imperative. Laws of the  o lde r  s t a t e s  were 

looked t o  a s  examples f o r  the  new Wisconsin s t a t u t e s ,  and 

o f t e n  t h e  Wisconsin l e g i s l a t o r s  spent  l i t t l e  time In r e v i s i n g  

t h e  laws o f  the  o lder  s t a t e s ,  I f  the  law had proved ef fec-  
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t i v e  9n New York, Hichigan, o r  Massachusetts, the law-makers 

of Wisconsin d i d  n o t  doubt i t s  a p p l i c a b i l i t y  t o  t h e i r  own 

problems. 

Not only d i d  Wisconsin depend upon the  o lde r  s t a t e s  f o r  

l e g i s l a t i o n ,  but  a l s o  borrowed heav i ly  from the  Eas t  f o r  

s p e c i f i c a t i o n s  f o r  s t a t e  i n s t i t u t i o n s  f o r  t h e  care of t h e  

poor and handicapped persons. The bui ld ings  of the Wiscon- 

s i n  pr i son  and t h e  f i r s t  s t a t e  h o s p i t a l  f o r  the  insane were 

adapted, with l i t t l e  o r  no modif icat ion,  from e a s t e r n  i n s t i -  

t u t i o n s ,  I n  addi t ion ,  Wisconsin was c l e a r l y  dependent upon 

the o lde r  s t a t e a  f o r  t rafned personnel i n  t h e  adminis t ra t ion  

of the h o s p i t a l s  f o r  t h e  insane and the  schools f o r  the 

b l ind  and deaf mutes. Eater ,  when na t iona l  p ro fess iona l  

a s soc ia t ions  were Zormed, 3a r g e l y  through the  i n i t i a t i v e  of 

e a s t e r n  phi lan thropis  t s  and o f f i c i a l s ,  t he  admin i s t r a to r s  

of t h e  Wisconsin i n s t i t u t i o n s  joined these  organiza t ions  

and ass imi la ted  from t h e  annual meetings the new and improved 

rnethoda f o r  the  ca re  of t h e  mentally ill and handicapped 

persons. 

When Wisconsin e s t ab l i shed  the  county-township care  of' 

the  poor, it drew on t r a d i t i o n s  as  f a r  back as  those of 

El izabethan England. Even the neg lec t  of t h e  poor i n  Wia- 

consin was a  t r a d i t i o n  of long s tanding i n  most communities. 

Though the  concept of the  s t a t e  r e s p o n s i b i l i t g  f o r  t h e  poor 

was cons tant ly  i n  t h e  minds of the  officials, the  d e s i r e  t o  

care f o r  t h e  poor as cheaply a s  poss ib le  was a l s o  ever 

present.  P o l i t i c i a n s  could ha rd ly  be expected t o  jeopardize 

t h e i r  r e -e lec t ion  through a  r a i s e  i n  the  tax r a t e  to  g ive  



384 

t h e  poor and handicapped a  decent minimum standard of l i v i n g ,  

U n t i l  1871 t h e r e  was no s t a t e  agency in  Wisconsin empowered 

t o  inspec t  the  poorhouses of the  s t a t e .  When the  Wisconsin 

S t a t e  Board of Char i t i e s  and Reform was es t ab l i shed ,  i t  

found the  s a m  shocking condit ions t h a t  had exis ted  i n  the 

e a s t e r n  s t a t e s  of the  na t ion ,  Only through the  use o f  pub- 

l i c  shame and p u b l i c f t y  were t h e  communities forced t o  give 

t h e i r  poor and indigent  some small  amount of decent food and 

s h e l t e r .  Rhi le  t h e  r e s p o n s i b i l i t y  f o r  t h e  care  of the  poor 

remained loca l i zed  an6 decent ra l ized ,  the  s t a t e ,  through the  

Board of Char i t i e s ,  did manage a f t e r  1871 t o  improve the  

condi t ions of t h e  poorhouses of the  count ies  and toms .  

Although the  s t a t e  never shared in  t h e  f i n a n c i a l  r e -  

s p o n s i b i l i t y  f o r  the c a r e  of t h e  poor, i t  d i d  accept a  share  

i n  t h e  c o s t  of the  education of t h e  phys ica l ly  and mental ly  

handicapped persons, As t h e  population of t h e  s t a t e  mul t i -  

p l ied  and the  number of handicapped persons became l a r g e r ,  

p r i v a t e  c i t i z e n s  became increas ingly  aware of the  need f o r  

s t a t e  supported i n s t i t u t i o n s ,  The impetus f o r  the  movements 

f o r  the establ ishment  of the  schools f o r  t h e  b l ind  and the  

deaf mutes came l a r g e l y  from these  In te res ted  indiv iduals ,  

but  l a t e r  i n  the  century the  i n i t i a t i v e  s h i f t e d  t o  organi- 

za t ions  o f  e i t h e r  publ ic  o r  p r i v a t e  charac ter .  Educational 

groups, c h a r i t a b l e  organizat ions,  and s t a t e  agencies,  

speaking through t h e i r  r e p r e s e n t a t i v e s  t o  the  l e g i s l a t i v e  

committees, o f t e n  demanded t h e  expansion of the Wisconsin 

system f o r  the  care  of handicapped persons. These pub l i c  

a p f r i t e d  indiv iduals  and organizat ions were not  only i n t e r -  
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es ted  i n  a d d i t i o n a l  i n s  t i t u t f o n s  f o r  the  d i f f e r e n t  ca te-  

gor i e s  of dependent persons, but  were a l s o  cons tan t ly  

appealing f o r  s u f f i c i e n t  funds t o  expand t h e  a l ready estab-  

l i s h e d  schools and hosp i t a l s .  Apparently, t h e  numbers of 

the  handicapped persons always remalned far in advance of 

the  f a c i l i t i e s  f o r  t h e i r  care  and education. 

P o l i t i c i a n s  and l e g i s l a t o r s  o f t e n  ignored the  appeals  

f o r  a d d i t i o n a l  f a c i l i t i e s  voiced by the  governors, t h e  

educat ional  groups, the boards of t r u s t e e s  of the  e a r l y  

i n s t i t u t i o n s ,  and t h e  var ious s t a t e  agencies f o r  the c a r e  

of the  s t a t e ' s  c h a r i t a b l e  i n s t i t u t i o n s .  The s t a t e  long 

needed an i n s t i t u t i o n  f o r  the ca re  of t h e  mental ly  d e f i c i e n t  

before i t  was f i n a l l y  gained a f t e r  t h i r t y - f i v e  years  of 

a g i t a t i o n  i n  which the  execut ive and the  l e g i s l a t u r e  a l t e r -  

n a t e l y  refused t h e i r  approval. Arguments i n  opposi t ion t o  

t h e  p ro jec t s  var ied t o  meet the  occasion. Retrenchment was 

commonly used as an excuse t o  r e p o r t  a b i l l  unfavorably t o  

the  l e g i s l a t u r e  by t h e  committee on claims. It was a l s o  

claimed t h a t  the  s t a t e  was a l ready spending the maximum 

amount of i t s  revenues which could be spared f o r  the  poor 

and handicapped person%. Even t h e  appeal  t h a t  t h e  improved 

me thods of t r a i n i n g  and a d d i t i o n a l  i n s t i t u t i o n s  would remove 

these  handicapped persons from t h e  r o l e a  of pub l i c  c h a r i t y  

f a i l e d  t o  make an impression on many occasions. The pol i -  

t i c i a n  i n  t h e  n ine teenth  and twentieth-century kept  a weather 

eye on the  tax r a t e  t o  insure  h i s  r e - e l e c t i o n  t o  publ ic  o f f i ce .  

Communities where t h e  e a r l y  i n s t i t u t i o n s  f o r  the  care  

of the  insane and where the schools f o r  the  b l ind  and deaf 
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mutea were es tabl i shed  took avid i n t e r e s t  i n  t h e i r  manage- 

ment, o f t e n  regarding them as e n t e r p r i s e s  which they should 

con t ro l  and dominate, This a t t i t u d e  predominated i n  the  

s t a t e  before the  organizat ion of the  Wisconsin S t a t e  Board 

of Char i t i e s  and Reform i n  1871. Governor Lucius Fa i rch i ld ,  

confronted with t h i s  problem and w i t h  t h e  charge of aec tar -  

ianism a t  t h e  School of the Deaf a t  Delevan, found the  means 

of p o l i t i c a l  s a l v a t i o n  through t h e  organiza t ion  of the  Board 

of Char i t ies .  Similar  boards had been organized in the 

e a s t e r n  s t a t e s  of the  na t ion  w i t h  considerable  success,  and 

Wiacons i n  once more, through necess i ty ,  followed t h e i r  

example. 

Before t h e  eatabl ishment  of the  Board of Char i t i e s ,  the 

c o n t r o l  of the  Wisconsin i n s t i t u t i o n a  had been in the  hands 

of the  l o c a l  boards of t r u s t e e s ,  Then, in 1871 the  Board 

of Char i t i e s  was given supervisory powers over a l l  the  

a t a t e  i n s t i t u t i o n a  and i n  add i t ion  the power of inspect ion  

of the  poorhouses and j a i l s  i n  t h e  c i t i e a  and counties.  

F inancia l  power was withheld, however, from the Board of 

Char i t i e s  and it could not  force  the co r rec t ion  of uneconom- 

i c a l  p rac t i ces  of the Wisconsin c h a r i t a b l e  ins  t i t u t i o n s  , 

Further c r i t i c i s m  of t h e  c o s t  of the i n s t i t u t i o n s  l ed  t o  

the  fomnat ion of t h e  Board of  Supervision i n  1881 which 

replaced the l o c a l  boards of t r u s t e e s ,  Localism was then 

removed from the  s t a t e ' s  i n s t i t u t i o n s  because the  Board of 

Char i t i e s  and the  Board of' supervis ion  were s t a t e  agencies,  

although the  Board of Char i t i e s  was e s s e n t i a l l y  comprised 

of members of the  var ious i n s t i t u t i o n s  of t h e  s t a t e ,  
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Conf l ic t  was i n e v i t a b l e  between t h e  two s t a t e  agenciea whose 

a u t h o r i t y  overlapped, each s t r i v i n g  t o  have i t s  plana adop- 

ted i n  preference t o  the  suggestions of the  " r i v a l "  board. 

As a  r e s u l t ,  the  Democratic pa r ty  was a b l e  t o  use  the  c o n f l i c t  

between the two boards as  a  va l id  reason f o r  abol i sh ing  them 

i n  1891 and s u b s t i t u t i n g  i n  t h e i r  place a  s i n g l e  board, the  

Board of Control, which was given both f i n a n c i a l  and ad- 

m i n i s t r a t i v e  con t ro l  over a l l  of t h e  s t a t e ' s  c h a r i t a b l e  and 

penal i n s t i t u t i o n s  . 
P o l i t i c a l  considerat  ions played t h e  dominant r o l e  i n  

the  determination of the  membership of t h e  th ree  boards 

during the nineteenth-century.  Without except ion, the  m a  j- 

o r i t y  of a board belonged t o  the v ic to r ious  p o l i t i c a l  p a r t y  

a t  the  pol l s .  A change i n  t h e  par ty  in con t ro l  of the s  t a t s  

government e i t h e r  ca l led  f o r t h  a  complete r eo rgan iza t ion  

of the board or t h e  s u b s t i t u t i o n  of a  new board f o r  the o lde r  

one. Supposedly, the  members of the Boards of Supervision 

and Control were t o  give t h e i r  f u l l  time t o  the  d u t i e s  of 

management of t h e  a f f a i r s  of the s t a t e  i n s t i t u t i o n s ,  but such 

w a s  not  the case.  Membership on these  boards d i d  n o t  i n t e r -  

f e r e  with t h e  board membersr r o l e s  as newspaper e d i t o r s  and 

publ ishers ,  as  r e a l  e s t a t e  dea le r s ,  a s  bank pres idents ,  a s  

merchants, a s  r a i l r o a d  o f f i c i a l s ,  or a s  profess ional  po l i -  

t i c i a n s .  Considering the  q u a l i f i c a t i o n s  of many of t h e  

members of the  boards, i t  i s  small  wonder tha t  t h e  s t a t e  

i n s t i t u t i o n s  were a s  poorly managed a s  they  were during the 

nineteenth-century.  Perhaps the  only extenuat ing  f a c t o r  

was t h a t  the  same condit ions were prevalent  in a l l  the  
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s t a t e s ;  s o  Wisconsin's case was f a r  from unique. 

During t h e  nineteenth-century Wisconsin could not  be 

ca l led  a l eader  i n  the establ ishment  of i n s t i t u t i o n s  f o r  the  

care  of the  poor and handicapped persons. Examples of o the r  

s t a t e s  were followed in  the  es  t ab l i shnen t  of i n s t i t u t i o n s  

f o r  the  education of t h e  bl ind and the deaf mutes, of  pr isons,  

of schools f o r  t h e  de l inquent  and dependent ch i ldren ,  and 

of schools f o r  the  mentally d e f i c i e n t .  Although Wisconsin 

cared f o r  t h e  same categor ies  as many of t h e  o the r  states,  

a d d i t i o n a l  f a c i l i t i e s  were s t i l l  needed before  the s t a t e '  s 

program could be ca l l ed  complete. Ina tP tu t ions  f o r  the  

separa te  care  of del inquent  women, a d d i t i o n a l  f a c i l i t i e s  f o r  

the  ca re  of juveni le  delinquency, and h o s p i t a l s  fo r  t h e  

treatment of the  cr iminal  and dangerously insane were s t i l l  

needed in  Wisconsin a t  the c lose  of the nineteenth-century,  

b u t  perhaps the  most press ing  need was t h e  replacement of 

pol$ t i c a l  appointees by competently t r a ined  personnel i n  t h e  

various s t a t e  i n s t i t u t i o n s .  Above a l l ,  t h e r e  was a need fo r  

the recogni t ion  of the  idea  t h a t  t h e  s t a t e  must be wi l l ing  

t o  spend more money i f  t h e  poor and handicapped were t o  re- 

ce ive  an acceptable  and proper amount of ca re  i n  the  s t a t e ' s  

i n s t i t u t i o n s .  As one of t h e  physicians of the  Northern 

Hosp i t a l  f o r  the  Insane declared,  the  s t a t e  could not  spend 

only four  d o l l a r s  per week f o r  the treatment of the  insane 

i n  i t s  h o s p i t a l s  and s t i l l  expect to  g ive  t reatment  comparable 

t o  t h a t  received i n  p r i v a t e  i n s t i t u t i o n s  f o r  t e n  times t h a t  

mount.  

I n  a s i n g l e  instance,  Wisconsin deviated from t h e  ex- 



amples of t h e  other  s t a t e s  of the  nation. After  1880 Wis- 

consin e s t ab l i shed  a s t a t e  and county system of h o s p i t a l s  

f o r  the  care  of the  insane. The system was brought about 

by t h e  r e luc tance  of the  l e g i s l a t u r e  t o  spend mare money fo r  

t h e  c a r e  of the  insane; thus,  the press ing  numbers of the  

menta l ly  $11 I n  Wisconsin l ed  to  the  establ ishment  of  the 

county h o s p i t a l s  f o r  the  " incurabletf  insane. This plan of 

s t a t e  care  of t h e  "curable" insane and county care of t h e  

" incurablen was vigorously defended by the  Wis cons i n  members 

of the Board of Char i t ies ,  when in  r e a l i t y  t h e r e  was much 

t o  c r i t i c i z e  wi th in  the  plan,  Decent ra l iza t ion  meant addi- 

t i o n a l  d i f  P i c u l t i e s  of adminis t ra t ion ,  a pauci ty  of adequate 

personnel i n  the  s c a t t e r e d  h o s p i t a l s  throughout t h e  s t a t e ,  

and a l a c k  of conpetent medical supervision. Later ,  s e r i o u s  

problems arose  when the count ies  of t h e  s t a t e  could no longer 

support  t h e i r  i n s  t i t u t i o n s  from t h e i r  own revenues. The 

county h o s p i t a l s  f o r  the  insane came t o  be one of the eye 

sores  of the na t ion  i n  the  twentieth-century with no remedy 

known except the  more l i b e r a l  spending of the  publ ic  revenue 

t o  he lp  the l e s s  f o r t u n a t e  r ega in  t k i r  sha t t e red  hea l th .  

A s  in  the  cases of o the r  s o c i a l  reforms, s o c i a l  l e g i s l a -  

t i o n  i n  Wisconsin concerning the r i g h t  t o  su f f rage  followed 

n a t i o n a l  movements. The fore igner  was the  f i r s t  t o  ga in  

the  r i g h t  t o  vote,  even before  the  r a t i f i c a t i o n  of the 

Wisconsin Const i tu t ion  of 1848. The Democratic par ty  of 

Wisconsin hoped by t h i s  maneuver t o  capture the  a l i e n  vote,  

Then, too,  it was bel ieved t h a t  t h e  l i b e r a l  vot ing f ranch i se  

i n  Wisconsin would a t t r a c t  immigrants f rm  Europe, e s p e c i a l l y  
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well s u i t e d  t o  Biaconain a g r i o u l t u r e  and t h e  lumber 

indus t ry .  

The n a t i o n a l  a b o l i t i o n  movement i n  the  n ine teenth-  

century accounted f o r  the  extension of suf f rage  t o  the  Negro 

i n  Wisconsin. Although the  Negro i n  Wisconsin during the 

nineteenth-century never exceeded more than one per-cent 

of the  population, abol i t ionism took hold i n  t h e  s t a t e  i n  

the  e a r l y  f o r t i e s  of t h a t  century and gained s t r eng th  through- 

out the  next  decade and a ha l f .  A s  i n  the  o the r  s t a t e s ,  

the  Free S o i l  and Republican p a r t i e s  furnished t h e  p o l i t i -  

c a l  vehic les  f o r  the  movement of the  extension of t h e  

su f f rage  t o  the Negro. Proponents of the Negro s u f f r a g e  

i n  Wisconsin u t i l i z e d  the  same arguments as those on the  

n a t i o n a l  scene. Natural  r i g h t s ,  the  b i l l  of r i g h t s ,  t h e  

r i g h t  of r ep resen ta t ion  i f  taxed, were commonly urged a s  

grounds f o r  Negro suf f rage .  During the c o n s t i t u t i o n a l  con- 

ventions of Wisconsin i n  1846, 1847 and 1848, the  Democratic 

par ty,  s t rong ly  opposed t o  Negro su f f rage ,  blocked t h e  

admission of the  Negro t o  the  vot ing  population. Even a f t e r  

t h e  approval of the a c t  of 1849, t h e  Democrats were ab le  t o  

obs t ruc t  the  f i n a l  admission of the  Negro t o  t h e  p o l l s  fo r  

they cont ro l led  the s t a t e  government and the  courts .  Af ter  

the  p o l i t i c a l  balance of power had s h i f t e d  t o  the  Republican 

party,  the  Negro was given the  vote  i n  1866 by a case brought 

before the  Wiaconsin Supreme Court. Placed i n  t h e  proper 

perspect ive,  the  r i g h t  of suf f rage  f o r  the Negro was one 

s t e p  i n  the  removal of the Negro from h i s  t r a d i t i o n a l  r o l e  
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of aubjugation i n  America. 

Suffrage f o r  women f a i l e d  t o  ga in  any p r a c t i c a l  recogni- 

t i o n  in Wiscons i n  durlng the  nineteenth-century.  Although 

the  Wisconsin Leg i s l a tu re  passed a school s u f f r a g e  law f o r  

women i n  1885, it f a i l e d  t o  provide the  necessary a d d i t i o n a l  

l e g i s l a t i o n  which would al low t h e  women of t h e  s t a t e  t o  

exe rc i se  t h i s  l imi ted  f ranchise .  Women's organizations 

supported women's suf f rage  b i l l s  i n  t h e  Wisconsin Leg i s l a tu re  

a t  every sess ion  of t h e  l e g i s l a t u r e  a f t e r  the  C i v i l  War, but ,  

d e s p i t e  t h e  p e t i t i o n s  of t h e  Wisconsin Wornant a Suffrage 

Association, the  Wisconsin S t a t e  Federation of Women' s 

Clubs, t h e  Wiscons i n  Consumer' s Leagues, and the  Wiscons i n  

Woman's Chr i s t i an  Temperance Union, and t h e  a c t i o n  of t h e i r  

l e g i s l a t i v e  agents,  t he  women of the s t a t e  gained l i t t l e  

more than t h e  p o l i t e  a t t e n t i o n  of t h e  l e g i s l a t i v e  committees 

of the  Wisconsin law-making body. 

Many wanen of Wisconsin believed t h a t  t h e i r  l a c k  of 

p o l i t i c a l  su f f rage  d i r e c t l y  accounted f o r  t h e i r  n o t  being 

e l i g i b l e  t o  hold publ ic  o f f i c e .  They d i d ,  however, succeed 

i n  gaining t h e  r i g h t  t o  hold c e r t a i n  o f f i c e s  i n  the  s t a t e .  

Af ter  1875, women could hold school o f f i c e s ,  and s t i l l  

l a t e r ,  pos i t ions  as cour t  commissioners, assignees,  or 

t r u s t e e s  i n  cour t  ac t ions .  Women could a l s o  be appointed 

t o  the  various boards of' t he  c h a r i t a b l e  i n s t i t u t i o n s  of t h e  

s t a t e .  However, only two women were appointed t o  the  char i -  

t a b l e  agencies during the  course of the nineteenth-century.  

Women's organizat ions attempted a f t e r  1895 t o  have t h e  laws 

' amended s o  t h a t  t h e  appointment of women t o  the  Board of 
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Control would be required by s t a t u t o r y  provisions.  Without 

t h i s  mandatory requi reaont ,  t h e  pos i t ions ,  car ry ing  w i t h  

them a t t r a c t i v e  s a l a r i e s ,  were given t o  the  fol lowers  of 

p o l i t i c i a n s  then i n  o f f i c e .  I n  addi t ion ,  women des i red  t h a t  

t h e  s t a t e  pass laws that would r e q u i r e  women a s  po l i ce  ma- 

t rons  and as f ac to ry  inspectors  f o r  the  Vlisconsin Bureau of 

Labor and I n d u s t r i a l  S t a t i s t i c s .  Nevertheless,  a d d i t i o n a l  

educat ional  work, increased s  t rength i n  t h e  n a t i o n a l  organi- 

za t ions ,  and b e t t e r  approaches t o  tke  l e g i s l a t u r e  had t o  be 

perfected before the women of' Wisconsin could g e t  more than 

a  few minutes before  the l e g i s l a t i v e  committees of t h e  s t a t e .  

Women's r i g h t s  were s t i l l  t r ea ted  f o r  the most p a r t  with 

r i d i c u l e  and contempt on t h e  f l o o r  of the  Wisconsin Legis- 

l a t u r e ,  Perhaps t h e  women i n t e r e s t e d  in  the  moveaent in -  

sp i red  t h i s  considerat ion,  but  t h e  men e lec ted  t o  publ ic  

o f f i c e  only r e f l e c t e d  the s p i r i t  of t h e  age in which the 

t r a d i t i o n a l  p lace  of women was i n  t h e  home, sub jec t  i n  l a r g e  

measure t o  t h e  cont ro l  of the  husband. I n  an a g r i c u l t u r a l  

s t a t e  such a s  Wisconsin, t h e  p a t r i a r c h f a l  family was s t i l l  

the dominant mode of family s o c i a l  organizat ion.  Freedom 

f o r  women t o  vote and hold publ ic  o f f i c e  v io la ted  the  s o c i a l  

thought of the  ma jo r i ty  of t h e  nineteenth-century Wisconsin 

Legis la ture ,  comlnc a3 they d i d  Fram an a g r i c u l t u r a l l y  

dominated env i roment  , 

% i l e  the  movements f o r  the  extension of t h e  su f f rage  

t o  women f a i l e d ,  s t a t u t o r y  changes d i d  g i v e  a d d i t i o n a l  r i g h t s  

t o  married women i n  t h e  con t ro l  of t h e i r  o m  s e p a r a t e  e s t a t e a  

' and wages. Under t h e  common law, women a t  marriage v i r t u a l l y  
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surrendered a11 con t ro l  of t h e i r  property t o  t h e  husband. 

After  1850, married women in Wisconsin, could con t ro l  t h e i r  

own property e s t a t e s ,  and were given the  r i g h t  t o  make con- 

t r a c t s  pe r t a in ing  t o  t h e i r  own possessions.  Addit ional  ec- 

onomic r i g h t s  were given t o  women i n  the  course of the 

nineteenth-century,  among them being t h e  p r i v i l e g e s  of in-  

sur ing  the  l i v e s  O F  o ther  persons f o r  t h e i r  own b e n e f i t ,  and 

of shar ing  i n  t h e  con t ro l  of the  homestead. These a d d i t i o n a l  

economic r i g h t s  r e f l e c t e d  the inc reas  ing a c t i v i t y  of women 

in the  economic a f f a i r s  of t h e  na t ion  and t h e  growing num- 

bers  of women who p a r t i c i p a t e d  i n  t h e  added oppor tun i t i e s  

f o r  gaining t h e i r  l ive l ihood ou t s ide  of t h e  r e s t r i c t e d  

sphere of t h e  home. Increased economic a c t i v i t y  of women 

ou t s ide  o r  the  home loosened the  family t i e s  and thus  gave 

women g r e a t e r  chances t o  join women's organizat ions i n  the  

nineteenth-century.  Women i n  the r a p i d l y  expanding urban- 

i n d u s t r i a l  communities of the  na t ion  had g r e a t e r  educat ional  

oppor tuni t ies  and g r e a t e r  freedom from the  small  and closed 

family c i r c l e  of r u r a l  l i f e .  While the  cour ts  of the s t a t e  

upheld the  married women's r i g h t s  l e g i s l a t i o n ,  they d i d  

p lace  a  s t r i c t  cons t ruc t ion  of t h e  laws. Hence, women s t i l l  

needed a d d i t i o n a l  l e g i s l a t i o n  in the twentieth-century be- 

f o r e  they  could enjoy the  freedom they so des i red .  

C i v i l  r i g h t s  l e g i s l a t i o n  formed an i n f  i n i t e s i m a l  por- 

t i o n  of the  t o t a l  laws passed i n  Wisconsin during the  

nineteenth-century.  Under the  t e r r i t o r i a l  laws and under 

t h e  Const i tu t ion  of V f i  sconsin of 1848, imprisonment f o r  

' debt had been abolished, and in the m i d - f i f t i e s  c a p i t a l  
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punishment had been terminated as  a mode of r e t a l i a t i o n  

f o r  crime i n  Wisconsin, A few i s o l a t e d  laws were passed i n  

Wisconsin during t h i s  period t o  p r o t e c t  the  employee from 

t h e  inf luence  of h i s  employer a t  e l ec t ions .  The poor were 

given t h e  r i g h t  t o  counsel a t  publ ic  expense, and t h e  Ne- 

groes i n  t h e  eighteen-ninet ies  were given l e g i a l a t i o n  pro- 

t e c t i o n  s o  they could go t o  publ ic  amusements, h o t e l s ,  and 

restaurants, Never, however, were t h e  i s sues  of c i v i l  r i g h t s  

long before the  Wisconsin Legis la ture .  Although the  Negroes 

and o the r  minori ty  groups d i d  e x i s t  i n  Wisconsin, t h e r e  were 

no organized groups which could p resen t  t h e i r  problems be- 

f o r e  the  l e g i s l a t u r e  f o r  cons idera t ion ,  Without represen- 

t a t i o n  and without economic power t h e i r  t r i b u l a t i o n s  were 

ignored u n t i l  the  twentieth-century,  

Labor l e g i s l a t i o n ,  although i t  began i n  the  t e r r i t o r -  

i a l  period of Wisconsin h i s t o r y ,  was not suggested or r a t i -  

f i e d  t o  any appreciable  ex ten t  u n t i l  a f t e r  t h e  Civ91 War. 

Labor unions, w i t h  t he  increas ing  i n d u s t r i a l i z a t i o n  of t h e  

nat ion,  gained s t r eng th ,  f i r s t  through the  Knights of Labor 

and l a t e r  through t h e  American Federation of Labor. Rai l -  

road brotherhoods were a l s o  formed in Wisconsin a f t e r  the  

C i v i l  War and played an important r o l e  in  the  pasaage of 

l e g i s l a t i o n  which a f fec ted  the  condi t ions of employment f o r  

t h e  r a i l r o a d  employees, 

The Knights of Labor before  1886 advocated the  estab-  

l ishment of the  Wisconsin b e a u  of  Labop S t a t i s t i c s ,  urged 

l e g i s l a t i o n  fo rc ing  the  payment of wages i n  cash, and cam- 

paigned f o r  the  reduct ion  of the  hours of the  l e g a l  work day, 
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t i v e  a c t i v i t y  of t h e  l abor  movement. A s  i n  the r e s t  of the  

na t ion ,  Wisconsin l abor  l eader s  demanded s a f e r  places  t o  

work, a d d i t i o n a l  f ac to ry  inspect ion ,  s t r i c t e r  women's and 

ch i ld ren ' s  l abor  l e g i s l a t i o n ,  a s h o r t e r  working day, g r e a t e r  

s a n i t a t i o n  i n  the i n d u s t r i a l  p l an t s ,  anti-sweat shop l e g i s -  

l a t i o n ,  the  r i g h t  of the l abor ing  man t o  organize,  and t h e  

p roh ib i t ion  of the  p r a c t i c e  of b l a c k l i s t i n g  and t h e  yellow 

do$ contract .  

The appearance of the  o f f i c e r s  of t h e  Wisconsin Feder- 

a t i o n  of Labor a f t e r  1893, and those of t h e  Mibaukee Federa- 

ted Trades Council before committees of the  Wisconsin Legis- 

l a t u r e  had l i t t l e  e f f e c t .  The doc t r ine  of l a i s s e z - f a i r e  

s t i l l  dominated t h e  th inking  of the  na t ion ,  and government 

in te rven t ion  on t h e  behalf  of the  economic weak was deemed 

a  v i o l a t i o n  of t h e  h e r i c a n  r i g h t  of f r e e  en te rp r i se .  A t  

a l l  cos ts ,  the  r i g h t  of complete freedom of con t rac t  be- 

tween the  employee and h i s  employer was considered sacred 

i n  t h i s  period of American h i s to ry .  Any tampering with the  

r i g h t s  of the  employers, i t  was bel ieved,  would br ing  about 

the  downfall of the  nation. Indus t r y  could be protected 

through the  t a r i f f ,  r a i l r o a d s  could b e  b u i l t  f o r  the  b e n e f i t  

of the  stockholders through huge land grants ,  t h e  lumbernen 

could be afded through i n n w e r a b l e  waterway improvements, 

but  a i d  t o  the  working man was looked upon as  t h e  begin- 

nings of a  s o c P a l i s t l c  s t a t e .  

Without the  organized e f f o r t  of the  Wisconsin unions, 

perhaps, no labor  l e g i s l a t i o n  would have been passed i n  t h e  

nineteenth-century.  Laws, however, were enacted which were 
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the  incept ion  of t h e  r egu la t ion  of t h e  payment of wages i n  

cash, of' t h e  Pactorg inspect ion  system, of the c o n t r o l  of 

employment of women and chi ldren ,  and of the requirements 

f o r  the  i n s t a l l a t i o n  of guards on dangerous machinery. This 

l e g i s l a t i o n  was not as  thorough as the  l abor ing  movement de- 

s i r e d ,  but was s t i l l  the  o r i g i n  of mare comprehensive labor  

l e g i s l a t i o n  i n  Wisconsin during the nineteenth-century.  

Leaders of' t h e  Wisconsin labor  movement were exposed t o  
,- 

'the opposi t ion o f  the  Riaconsin employers, and t h i s  exper- 

ience no doubt proved valuable t o  labor  in  the  twentieth-  

century when more comprehensive and e f f e c t i v e  l a b o r  l e g i s l a -  

t i o n  was demanded. Huch of t h e  Wisconsin l abor  l e g i s l a t  ion  

passed d u r i n t  the  Progressive period cannot be credi ted  t o  

t h e  Progressive par ty,  b u t  instead must be in te rp re ted  a s  

the  work of t h e  Wisconsin labor  l eader s ,  Their  platforms and 

suggestions embodied i n  b i l l s  and reso lu t ions  introduced i n t o  

the  l e g i s l a t u r e  o f t en  an t i c ipa ted  t h e  Wisconsin Progressive 

l a b o r  l e g i s l a t i o n ,  o f t e n  by more than a decade, To f u l l y  

apprec ia te  the importance of the  F i s  cons i n  I,,dus t r i a l  Com- 

mission es tabl i shed  i n  1911, one must f i r s t  study the weak- 

nessea of t h e  Wisconsin Bureau of Labor S t a t i s t i c s  -- those 

weaknesses which were so c l e a r l y  pointed out by the  l eader s  

of the Wisconsin l abor  movement. To understand the  demands 

of the  l abor iog  movement f o r  the  i n s t a l l a t i o n  of s a f e  mach- 

ine ry  and e f f e c t i v e  p ro tec t ion  of' t h e  workers i n  the 

twentieth-century,  one must read and study t h e  laxness  of 

the  fac tory  inspect ion  system of the e a r l i e r  period, The 
I l abor  movementts suspicions of the cour ts  of the  s t a t e  can 
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be appreciated only through the  examination of the  records 

of t h e  cour ts  during the  nineteenth-century.  Sya temati-  

ca l ly ,  t h e  c o u ~ t s  gave l a b o r  l e g i s l a t i o n  t h e  narrowest of a l l  

poss ib le  i n t e r p r e t a t i o n s ,  As a consequence, these  cour t  

dec is ions  had t o  be over-ruled by broad and comprehensive 

l e g i s l a t i v e  a c t s  which could be in te rp re ted  only f o r  the 

b e n e f i t  of the  l abor ing  groups of the s t a t e ,  

It has been maintained wi th in  the  present  s tudy t h a t  

l e g i s l a t i o n  i s  t h e  r e s u l t  of c o n f l i c t i n c  fo rces  and i n t e r -  

e s t s ,  Often, however, the  h i s t o r i c a l  ma te r i a l s  of t h e  

nineteenth-century a r e  incomplete so t h a t  the  scholar  can- 

no t  present  a cons i s t en t  ana lys i s  of t h i s  t h e s i s .  Only 

occas ional ly  a r e  the debates  and c o n f l i c t s  over laws pre- 

sented c l e a r l y  and cmprehens ive ly  within the  h i s t o r i c a l  

record. Two major ins tances ,  among many minor ones, appear 

In t h e  Wiaconsin Leg i s l a tu re  i n  the  nineteenth-century where 

the  c o n f l i c t  was c l e a r  and i n  sharp  focus,  Many groups, 

including the  c h a r i t a b l e  organizat ions,  the  l abor ing  unions,  

and c e r t a i n  a f f e c t e d  manufacturers, asked f o r  the abol i sh-  

ment of t h e  pr i son  labor  cont rac t  system. They were opposed 

by the entrenched and conservat ive mmbers of the  Boards of 

Supervision and l a t e r  the  Boards of Control. Farmers of the  

s t a t e  a l s o  feared t h a t  i f  t h e  pr isonera d i d  no t  manufacture 

f ac to ry  goods f o r  s a l e ,  they  would r a i s e  food s t u f f s  which 

would compete with farm products; so they  favored t h e  contin- 

ua t ion  of the pr ison l abor  con t rac t  system, as  d i d  the 

pr i son  a u t h o r i t i e s  because it e n t a i l e d  f o r  them the  l e a s t  

poss ib le  supervis ion over the  i n t e r n a l  management of t h e  
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prisons.  For a l l  t hese  reasons no l e g i s l a t i v e  r e s t r i c t i o n s  

were placed on the l e a s i n g  of pr i son  l abor  during t h e  nine-  

teenth-century. Not u n t i l  t h e  next  century d i d  the  weight 

of opinion of t h e  l abor  movement and t h e  examples of o ther  

s t a t e s  force  t h e  e rad ica t ion  of t h i s  objec t ionable  system 

in  Wisconsin, 

Conf l ic t ing  pressures  have a l s o  been described i n  d e t a i l  

i n  t h e  con tes t  over t h e  passage of the  r a i l r o a d  employer's 

l i a b i l i t y  law. Here, t h e  i n t e r e s t s  of the  employers and 

t h e i r  employees wepe d i r e c t l y  antagonis t ic .  Due t o  the 

e f f e c t i v e  r ep resen ta t ion  of the  r a i l r o a d  i n t e r e s t s  before 

the  l e g i s l a t i v e  comnittees and through t h e i r  own l e g i s l a t i v e  

agents  on t h e  f l o o r  of the l e g i z l a h r e ,  the  r a i l r o a d s  con- 

ceded only a l imi ted  v ic to ry  t o  t h e i r  employees. This 

v ic to ry  was a  small one because the l e g i s l a t u r e  refused t o  

pass the  broader l e g i s l a t i o n  des i red  by t h e  employees, and 

the  cour ts  of the  s t a t e  in te rp re ted  t h e  legislation as 

s t r i c t l y  a s  t h e  laws would permit. 

Leg i s l a t ion  i s  not  an automatic process. Even without 

a  de ta i l ed  record,  i t  i s  cons i s t en t ly  evident  t h a t  s o c i a l  

l e g i s l a t i o n  i n  Wisconsin was introduced and fos te red  by 

groups, organiza t ions ,  o r  indiv iduals  w i t h  d e f i n i t e  programs 

of ac t ion .  The l e g i s l a t i o n  f o r  the poor and handicapped 

persons was supported by educat ional  groups of the  s t a t e ,  by 

members of the  var ious boards of t h e  s t a t e  c h a r i t a b l e  agencies,  

or  by indiv iduals  who had developed t h e i r  in-teresta through 

previous contac ts  w i t h  such i n s t i t u t i o n s  of s t a t e s  where they 

' had formerly resided.  After  the  i n s t i t u t i o n s  had been es- 
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tabl i shed ,  the  surrounding connnw1.ities, through the boards 

of t r u s t e e s  and t h e i r  l e g i s l a t o r s ,  t r e a t e d  the  i n s t i t u t i o n s  

a s  t h e i r  own pciva te  en te rp r i ses .  Perhaps one f a c t o r ,  more 

than any o the r ,  prevented the h i s t o r i c a l  records from being 

more complete. hfost of the s o c i a l  l e g i s l a t i o n  i n  t h e  nine- 

teenth-century was f o r  the b e n e f i t  of the l e a s t  a r t i c u l a t e  

groups of soc ie ty .  Without s t rong economic backing and 

f o r  the most p a r t  without powerfU organiza t ions  t o  support  

them, these  unfor tunate  groups within s o c i e t y  had l imi ted  

modes f o r  a r t i c u l a t i n g  t h e i r  needs and demands. Thus, 

groups opposed t o  s o c i a l  l e g i s l a t i o n  never needed t o  wage 

s t rong  campaigns bu t  could conf ident ly  r e l y  upon the  s o c i a l  

i n e r t i a  of t h e  mass of the  population. Consequently, with- 

out a d i r e c t  and pointed c o n f l i c t ,  l i t t l e  of t h e  record of 

the  r o l e  of pressures  and i n t e r e s t s  i n  s o c i a l  l e g i s l a t i o n  

has survived. 

Compared w i t h  t he  tremendous p r o l i f e r a t  ion of t h e  s o c i a l  

l e g i s l a  t ion of the present  century,  the acoomplishments o f  

the  nineteenth i n  s o c i a l  reform might seem i n s i g n i f i c a n t .  

Small as  they were both i n  content and number, though, these  

laws s t i l l  remain the  b a s i s  f o r  the more important l e g i s l a -  

t i o n  of the  present  century. Beoause the  organizat ions 

i n t e r e s t e d  in s o c i a l  l e g i s l a t f o n  i n  the  n ine  teenth-century 

gained knowledge i n  l e g i s l a t i v e  techniques and came t o  know 

what opposi t ion could be expected, v i t a l  knowledge upon which 

t o  continue t h e i r  d r ive  f o r  more favorable  l e g i s l a t i o n  was 

gained f o r  the twentieth-century.  
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