Seen in a Glass Darkly:

Friends and colleagues of Robert Kastenmeier ('52), who served 16 terms as US Congressman from Wisconsin's 2nd District have created the Kastenmeier Lectureship at the Law School. This fund will periodically bring
distinguished members of the profession to the School to speak to students, faculty and the general public on topics
relating to the legal profession.
In September we were proud to host) as the first Kastenmeier Lecturer, the Chief justice of the US Supreme
Court, William H. Rehnquist. As Chief justice, Mr. Rebnquist, a native of Wisconsin) is not only the head of the federal court system but arguably the nation's number one lawyer.
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As a native son of Wisconsin, I am especially pleased to be here today to honor
Bob Kastenmeier, another native son.
Unlike Bob Kastenmeier, however, I did
not have any professional or business
career in Wisconsin. When I turned eighteen I served in the military for three
years and ended up stationed in North
Africa. It was there that I discovered that if
you lived in the right place, you didn't
have to shovel snow for four months a
year. When I was discharged from the service, I put this information to use and
went to college in California and practiced
law for sixteen years afterwards in Arizona. But I still love to come back to the
rolling hills of the beautiful state of Wisconsin.
I'd like to speak to you this afternoon
about the future of the federal courts. This

is a subject Bob Kastenmeier cares about;
the federal courts were a focus of his long
and distinguished career in the House of
Representatives. As chairman of what we
called the "Courts" subcommittee, he
understood the federal courts like few
others in Congress. More importantly, he
willingly became immersed in the nuts
and bolts of judicial administration-a
subject that gained him few newspaper
headlines, and probably even less recognition from his Wisconsin constituents.
But, his involvement served an important
national interest and his legislative record
attests to his effectiveness in that chosen
role. The judiciary misses him.
Predicting the shape and size of the
federal judiciary in the future requires us
to gaze into a rather clouded crystal ball;
clouded, because the prediction of future
changes in any institution is a hazardous
business, and clouded even more in this
case because political pressures as well as
rational discourse will determine what the
federal courts look like a generation
hence.
Those courts today bear little resem-
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blance to those existing when this district
first elected Bob Kastenmeier to Congress
in 1958. The lower federal courts were a
far different organization than they are
today. In 1958, I was practicing law in
Phoenix, engaged in a variety of state and
federal litigation. We had one resident
federal judge in Phoenix at that timeDave Ling-and he had been appointed
to the federal bench by President Franklin
Roosevelt in 1937. He was as diligent as
he needed to be, but he still adjourned his
court in late June, leaving the unpleasantly hot climate of Phoenix for the cooler
breeze of the California coast to return
only after Labor Day. Phoenix functioned
without a federal judge during the summer months, and somehow got along very
well.
Judge Ling was a somewhat different
breed of federal judge than would be typical today. Although not in any sense a
scholar, he was a good judge; but he was
also a man of very few words. At one
point, after a number of years of practice
before him, I observed that in that period
of time he had never written an opinion

in any of the cases he decided. I screwed
up my courage one day and asked him
why he never wrote any opinions; his
response was: "If you want an opinion in
your case, you take it to the Ninth Circuit.
That's what they're there for." I don't
believe that in his twenty-five years on the
federal bench he ever had a law clerk
The Court of Appeals for the Ninth Circuit, which heard appeals from western
states such as Arizona, at that time consisted of nine judges who operated on a
schedule which was not too demanding.
One of the members of that court later
told me that appointment to the Court of
Appeals at this time was considered by
some practitioners as a dignified form of
semi-retirement.
In short, the federal judiciary in the late
fifties-when Bob Kastenmeier was first
elected to Congress-had a good number
of very able judges, but it was also able to
accommodate some of the type of whom
the humorist Finley Peter Dunne, writing as
"Mr. Dooley," spoke of in the early part of
this century; he said of a judge that he
knew, "e's got a good judicial temperament; he don't like work"
How things have changed during the
last third of a century. Five federal judges
now call Phoenix home, and there are
twenty-eight active judges on the Court of
Appeals for the Ninth Circuit. The pace of
the work in each court has so quickened
that any thought of a relatively leisurely
existence is a thing of the past. Overall
statistics tell the same story in less anecdotal
terms, In 1958, all the federal courts together had 64 circuit judgeships and 239 district
judgeships. Today, those numbers have
swelled to 167 and 649, respectively. These
extra judges have not been added willynilly; they were modest responses to the
great increase of judicial business handled
by the federal courts, which has also necessitated a huge increase in supporting staff
and facilities. Judicial business increased
from 1958's 3700 appeals and 67,000 district
court filings to 42,000 appeals and 207,000
district court filings last year-more than a
tenfold increase in appeals and a threefold
increase in district court filings. Add to that
the million bankruptcy filings expected this
year (compared to 91,000 in 1958), and you
get a sense of how the raw numbers have
grown.
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Although impressive, that growth does
not illustrate the increasing complexity of
the issues now handled by the federal
courts, nor how the body of federal law
has grown geometrically since 1958. Simply put, time and again the nation has
looked to the federal courts to handle a
larger and larger proportion of society's
problems. One can certainly doubt the
wisdom of this trend, and particularly of
some of its specific examples, but that is
not the point. The point is that as a result
of people looking to the federal courts
those courts have become overburdened
and the system has become clogged.
In the past, the initial and proper reaction was to expect judges to work much
harder than they had, and to create a
great many new judgeships and a large
cast of supporting personnel. Both of
these strategies were followed, with a
good deal of success. Bob Kastenmeier
played a role in helping the federal courts
obtain these additional resources, But it is
now clear that by themselves these strategies have not kept up with the everincreasing demands of the criminal justice
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system and a litigious citizenry. Budget
constraints now make additional funding
increasingly difficult to secure, and the
sheer unwieldiness of large multi-judge
courts suggests that there is limit here,
too,
If we merely proceed along the same
path as we have for the last few decades,
reacting piecemeal when problems
become so overwhelming as to demand
attention, we will soon end up with a system that serves neither its beneficiaries
nor its participants very well. District
courts will be characterized by more
bureaucracy, less accountability, and less
attention to individual cases. The queue
for civil cases will get longer and longer
because of the number of criminal cases
demanding resources and attention.
Appellate courts will necessarily have
largely discarded the traditional model of
oral argument, and detailed consideration
of individual cases reflected by reasoned
opinions and collegial decisionmaking.
The federal courts will have changed for
the worse, and it will be difficult to attract
the quality judicial candidates that

academia and private practice have provided in the past. The result will be a
decline in the high quality of justice the
nation has long expected of the federal
courts.
Let me illustrate why I think this is so.
Within the legal community, delegation of
responsibility and authority is quite
acceptable in many situations. A partner in
a law firm who has represented a client
for many years, and personally done its
work, may on a particular occasion tell
the client that a particular problem
demands a specialist, and that by great
good fortune the firm has such a specialist, who will be able to do the work for
the client on that particular matter. In the
world of government, the Attorney General of the United States is required by law
to authorize or approve many actions, the
responsibility for which he delegates
almost entirely to subordinates. This is
well understood by all.
But these principles do not and cannot
apply to the judiciary. It is inconceivable
that a judge would call in the parties just
before a scheduled bench trial, and say: "I
would like you all to meet Mary Smith.
She is my law clerk, having graduated
from law school last year. She really
knows a lot more about your case than I
do, so I am turning the whole matter over
to her."
The dramatically increased demands on
judges during the time I am talking about
have required them to rely more on the
assistance of law clerks and staff personnel
in doing their work. And the line between
a judge having a law clerk assist him in
doing his work, on the one hand, and a
judge supervising law clerks in doing their
work, on the other, may be fine. But we
must retain the line, or we will lose the
judicial process as we know it.
It may be possible to expand the seating capacity of a football stadium, such as
Camp Randall, or a basketball field
house, without detracting from the enjoyment of any of the spectators. We don't
need to increase the size of a football
team beyond eleven, or a basketball team
beyond five, to accomplish this. But we
can't, by simply building new courthouses, keep increasing the number of cases
that can be handled by the judiciary.
What can be done? Last year the Judi-

cial Conference of the United States created a Committee on Long-Range Planning,
which is currently considering these questions. The first question which the Committee must consider is the appropriate
future role of the federal courts in our system of justice. Because, in the words of
the World War I Premier of France,
George Clemenceau, "War is too important to be left to the generals." The shape
of the federal court system is too important to be left to the judges. The Committee must develop its vision of the future
and shape of the federal judiciary in part
by listening to all those who have an
interest in the work of the federal courts.
But there are other questions which
the Committee must also deal with, just
because its own answer to the question of
the proper role of the federal courts may
not be that which prevails with the popularly elected branches of the federal government which determine this question.
Answering the question of the appropriate future role of the federal courts is
difficult, because there is no single "constitutionally correct" role for the federal
courts. The federal courts have evolved
over the last two hundred years and can
continue to do so. Perhaps because they
could not agree on what role the federal
courts should play, or perhaps because
they saw that the changing needs of the
country would require differing roles for
the federal courts, the framers of the Constitution largely left such questions for
Congress. In doing so, however, the
Framers provided two important guideposts. Federal courts were intended to
complement state court systems, not supplant them. And federal courts were to be
a distinctive judicial forum of limited jurisdiction, performing the tasks that state
courts, for political or structural reasons,
could not. Throughout their two hundred
year history, federal courts have maintained those special qualities, enforcing
the system of government created by the
Constitution, protecting individual liberties
and adjudicating important national concerns. These are the jobs that they do
best.
What cases, as of the present time,
should be decided in the federal courts,
and what cases should be remitted to
other forums? The Federal Courts Study
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Committee, on which Bob Kastenmeier
ably served, recognized in 1990 that any
vision of the "proper" jurisdiction of the
federal courts has "inescapable substantive
implications, and as a result an unavoidable political dimension."
Exhibit A of this phenomenon is surely
the so-called "diversity jurisdiction:" of the
federal courts, in which a right to bring a
law suit in federal court, as opposed to
state court, is conferred upon a litigant
simply because that litigant is a citizen of
one state and the defendant is a citizen of
another state. This is true even though
everyone agrees that only state law, and
not federal law, will govern the outcome
of the case. When the thirteen colonies
first formed a federal union, there was
reason for entrusting this sort of case to a
federal court, since the individual states
had been quarrelling among themselves
and the people were not used to thinking
of themselves as one country. But that day
is long past. I, for example, was born and
raised in Milwaukee, served in the military
for three years, took most of my college
education in California, lived in Phoenix,
Arizona, for sixteen years, and for the last
twenty-three years have lived in the northern Virginia suburbs of Washington. I
think my case is quite typical of my generation, and of later generations. Just
because you live in Wisconsin doesn't
mean you dislike people from Iowa. But
despite the absence of present justification
for diversity jurisdiction-which
makes up
a substantial part of the caseload of the
federal district courts-proposals
for curtailing it consistently provoke opposition
from various segments of the bar. There
are perfectly sound tactical reasons for a
lawyer in a given case to welcome the
presence of diversity jurisdiction, but they
have almost nothing to do with the reason
that kind of jurisdiction was created.
As with diversity jurisdiction, so with most
other species of existing federal jurisdiction; any effort to repeal any segment
would quickly garner opposition from
those who have reason to prefer the status
quo. Thus, while it makes sense in the
abstract to speak of removing some of the
old bases for federal jurisdiction if we are
to establish new ones, in the real world it
isn't likely to happen. Additions to federal
jurisdiction are going to be just that,

because there is not realistic probability of
any substantial subtraction.
Politics also drive proposed increases
in federal jurisdiction. During every Congressional session, individuals and groups
present new proposals to impose additional duties on the federal courts. Despite
the inevitable political debate which
would take place, circumstances dictate
that if we do not curtail some existing federal jurisdiction we must avoid adding
new federal causes of action unless they
are critical to meeting important national
interests-interests
which cannot be satisfied through nonjudicial forums, alternative dispute resolution techniques, or the
state courts.
Proper allocation of cases between the
federal and state systems is obviously the
key concern in any discussion of limiting
federal court jurisdiction. One year after
Bob Kastenmeier's arrival in Washington,
Chief Justice Earl Warren stated, "It is
essential that we achieve a proper jurisdictional balance between the federal and
state court systems, assigning to each system those cases most appropriate in light
of the basic principles of federalism." The
same is true today. But, as Alexander
Hamilton recognized in Federalist No. 82,
issues of state-federal relations "cannot fail
to originate questions of intricacy and
nicety." Along with the political impact I
alluded to above, any allocation of cases
between the state and federal systems
raises three serious questions-what
impact does this allocation have on federalism values, how efficient is it, and does
the receiving system have the resources
necessary to do the job? In addition, any
allocation will have an impact on the
other tasks already assigned to the state or
federal system.
The current debate over federalization
of crimes is a good example. Most federal
judges have serious concerns about the
numbers and types of crimes now being
funnelled into the federal courts. They
question the appropriateness of handling
"street crimes" formerly handled in the
state systems, they note the impact on
their civil caseloads, and they point to the
serious drain on the judiciary's resources.
On the other hand, federalization of
crimes has had enormous political appeal
over the past decade, and hardly a Con-

gressional session goes by without an
attempt to add new sections to the federal
criminal code. The Attorney General has
made increased federal criminal
prosecutions a centerpiece of his crimefighting policy. Although the judiciary successfully opposed proposals last session
that would have federalized virtually any
murder committed with a firearm, similar
proposals are likely to resurface. Continuation of the current trend toward largescale federalization of the criminal law has
the potential of greatly changing the character of the federal judiciary. Therefore,
the Long-Range Planning Committee
hopes that there will be wide-scale debate
over two important questions: What
should be required to make an offense a
federal crime? And should certain categories of criminal offenses now prosecuted in the federal courts more appropriately be shifted to the state courts?
On the civil side, similar issues of federalism, efficiency, and resources come
into play. What elements should be
determinative in deciding to create new
federal causes of action? In diversity cases,
how can state courts be given a larger
role in interpreting what state law means?
Should litigants have to choose either a
federal or state remedy (instead of both)
in order to avoid duplication between federal and state efforts? Should more efficient consolidation rules, such as chapters
four and five of the American Law Institute's Complex Litigation Project, be
implemented to allow two-way transfers
of mass tort cases between the state and
federal systems? These are also critical
questions for the future of the federal
courts. Alexander Hamilton wrote in the
Federalist that "the national and state systems are to be regarded as ONE WHOLE."
A lot has happened to expand the role of
the federal courts vis-a-vis the state courts
since Hamilton wrote his words, but the
essence of his thought remains worth
reading. In determining the proper allocation of jurisdiction between state and federal courts, we need to view our federal
and state systems as one resource to be
used as wisely and efficiently as we can.
By eliminating duplicative effort, unnecessary friction and inefficient allocations of
jurisdiction, state and federal systems can
contribute to each other's well being and
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the entire system can gain. Last April, the
state and federal judiciary sponsored the
first-ever conference on state-federal relations. Coming out of that conference was
a new interest in cooperating on administrative matters, exchanging information,
sharing facilities, and having joint sittings
of federal and state courts in appropriate
cases. We have since taken steps to capitalize on that interest. Those efforts are
important, but it is equally important to
consider legislative changes which create
a more rational allocation of judicial business, as well as additional federal funding
for state justice systems.
The second important question which
must be answered, first by the LongRange Planning Committee and ultimately
by the popularly elected branches of government, is how we can best accommodate in the federal judicial system the
added cases that are almost certain to
thrust upon it. These questions have less
to do with what kinds of cases are adjudicated than with how the system operates,
what the system's guiding principles are,
and what its culture is. These questions
apply to the separate responsibilities of
the district and appellate courts, as well as
to issues shared by judges of both types
of courts.
The traditional view of district judges is
that they are generalists, presiding over
courts dedicated to specific geographic
areas and controlling their own destiny
with a large measure of discretion and
independence. Their role is still largely
constrained by the imperatives of a predominantly adversarial system, where the
judges referee dispute according to the
rules or adjudicate them at an appropriate
point in the course of litigation, rather
than actively manage their resolution from
beginning to end.
This traditional view of district judges
has changed somewhat in recent years.
Huge case loads have led to more emphasis on case management and judicial
administration, and the recent Civil Justice
Reform Act will ;;.~celerate this trend. District judges have lost some of their discretion to handle their own dockets and now
must both view themselves as managers
and experience some of the strong hand
of management themselves. The future
may require even more dramatic changes,

and the Long-Range Planning Committee
has before it a host of possible initiatives
spanning a large spectrum. On one end of
the spectrum is a view of future federal
courts as comprehensive justice centers,
offering consumers a whole menu of dispute resolution procedures. Under this
view federal judges would serve as a sort
of managerial "maitre d," steering the litigant to the most appropriate form of dispute resolution. This would alter the traditional model wherein the federal system
tolerated the excesses of the adversarial
process, including long delays and high
expenses. Under this new model, the sys-

tem would set up incentives-for judges
and litigants-to swiftly channel disputes
into a whole host of alternative dispute
resolution options, even though traditional
adversarial justice would still be available.
This model contemplates that the
majority of entrants into the federal legal
system neither expect nor need extensive
pre-trial procedures and a full-blown jury
trial. Instead, the model posits that many
litigants may have a greater need for an
inexpensive and prompt resolution of
their disputes, however rough and ready,
than an unaffordable and tardy one, however close to perfection. James Willard
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Hurst wrote of the squatter inhabitants of
Pike Creek, Wisconsin in 1836 who needed a practical and effective system for registering and adjudicating land claims. The
Pike Creek Claimants' Union established a
system of registration and claims resolution which effectively substituted for the
more-perfect system that was still years
down the road. It is easy to say that this
system was a primitive one established by
people who were not lawyers in a time
when the law was much simpler. All of
this may be true, but if the future of the
courts is too important a matter to be left
to lawyers and judges, some heed must be
paid to the reactions of ordinary citizens,
unschooled in the finer points of the law,
who may make important contributions to
shaping the future of the federal courtsafter all, the courts exist for them and not
vice versa [Counterfeiters}.
Hurst used the Pike Creek events as an
example of 19th century Americans shaping the law to promote economic energy
and ensure individual opportunity. From
our twentieth century perspective, we can
see it as a nascent alternative dispute resolution movement-where the supposed
beneficiaries of the existing legal system
found it inadequate and turned to more
pragmatic and workable alternatives. We
could face the same phenomenon tomorrow, unless we plan for a justice system
that better serves it beneficiaries.
On the opposite end of the spectrum is
the notion of "capping" the federal judiciary at a set level. Proponents of this notion
see it as a means to preserve the traditional roll of the federal courts, as well as the
quality of the bench, by firmly establishing
the finite capacity of the federal judiciary.
Any additions to federal jurisdiction would
of necessity be balanced by equivalent
reductions. Is this a kind of "Gramm-Rudman" shock-therapy needed to perpetuate
a distinctive federal system, or does it represent an impermissible rationing of justice? Would it provide the necessary discipline in any event, or would this "cap"
have the same effect as the Gramm-Rudman budget caps? Resolution of the
debate on establishing an upper limit on
Article III judges would benefit from a
wide consideration of these issues.
Between these polar opposites is a
whole host of other options which, if

implemented, could still change the character of the federal judiciary. Should we
create specialist rather than generalist
judges, thereby making judges more efficient and better able to deal with the technical and scientific issues that will be presented in the future? If the creation of
science and technology courts is unacceptable, what do we need to do to
ensure that future judges understand these
science/technology issues and make
appropriate choices in admitting evidence
or adjudicating disputes?
The structure of the district courts may
also bear re-examining. The traditional
geographic structure has existed since
1789. Some have contended that this form
of organization promotes inefficiency, as
some districts suffer from severe backlogs
while others conduct business at a far
more leisurely pace. Suppose that the
Western District of Wisconsin, which is
now one judicial district, should statistically be entitled to more than two but less
than three judges, and the same be true of
the Northern District of Iowa. Might it
now be a good idea, instead of either district being chronically short handed with
only two judges each, or overstaffed with
three judges each, to appoint a single
judge who would spend half of his time in
each district?
The federal courts of appeals will also
demand considerable attention. At present, they operate under a system that
gives any litigant an absolute right to have
an appeal heard in the courts of appeals.
Under the demands of the past two
decades' increased caseload, and in order
to enable them still to hear all appeals, the
courts of appeals have undertaken many
managerial and procedural changes. They
have come to rely more and more on supporting personnel. In many routine cases,
staff counsel prepare "unpublished" decisions, which are then reviewed by the
judges. In these and many other cases oral
arguments are no longer held. The press
of cases has also led to less and less time
for collegial decision making and opinion
writing. Under these circumstances, inconsistent interpretations among the circuits
has become the rule, and consistency has
even become difficult to obtain with a circuit. How should these problems be
addressed, especially before continued

swelling of appellate dockets makes them
grow worse?
One option is to eliminate the appeal
as of right now and institute a discretionary appeal process, somewhat like that
used by the Supreme Court. The history of
the Supreme Court has been a gradual
evolution from an error-correcting court of
general appellate jurisdiction to a court
whose special concerns are constitutional
interpretation and significant questions of
federal law. Should the courts of appeals
go through a similar paring down? This
would enable them to better control their
dockets, but it would leave many lower
court cases without close review by a
higher court. Variations of this idea could
be used for certain categories of cases, or
appellate panels of district judges could
be used as a screening process for all
cases. Any of these far-reaching changes
deserve careful study and extensive discussion.
However, the appeals docket is formulated, it is also clear that consideration
must also be given to structural changes in
the courts of appeals. It has been almost
two and one-half years since the Federal
Courts Study Committee released its conclusions on the need to reform the federal
appellate courts. The Committee's report
concluded that within five years the
nation will have to decide whether or not
to abandon the current structure of the
courts of appeals in favor of something
that "might better organize the more
numerous judges needed to grapple with
a swollen caseload." Numerous options
are currently under study, including consolidating all the present geographic circuits into one court, adding another layer
of appellate review, increasing the size of
the circuits or creating a series of specialized courts with jurisdiction over one or
more subjects, such as antitrust, tax, labor
or admiralty. All of these alternatives present difficulties, practical and political.
Nonetheless, the problems of maintaining
appellate capacity and ensuring uniformity
of appellate decisions must be faced soon.
One of America's prominent judges
and preachers of law reform in this century, Arthur Vanderbilt, once observed that
"judicial reform is no sport for the shortwinded." Having participated in a small
way in some efforts along this line myself,
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I can heartily second his observation. But
it is absolutely essential that the future
changes in the federal courts be ones that
are planned, to the extent that planning is
possible, rather than ones which simply
happen.
The federal judiciary faces a future of
change and uncertainty as it approaches
the twenty-first century, and undoubtedly
some of the changes will please neither
the judges not the legal profession. I have
the greatest confidence in the work of the
Long-Range Planning Committee, and in
the statesmanship of the entire federal
judiciary; but very likely their role will be
to choose among what many will think to
be the lesser of evils. At this juncture I,
and others of my generation, may be pardoned for at times feeling like Sir Bedivere in Tennyson's poem "Marte
d'Arthur." When he sees that King Arthur
is dying, Bedivere bemoans his own fate,
saying:
"Ah, my Lord Arthur, whither shall I
go
Where shall I hide my forehead and
my eyes
For now I see the true old times are
dead ...
And the days darken round me
And the years among new men,
Strange faces, other minds."
King Arthur replies:
"The old order changeth, yielding
place to new
And God fulfills himself in many
ways
Least one good custom should corrupt the world."
Change is the law of life, and therefore
of legal institutions as well. There will be
a new generation of Bob Kastenmeiers
and Arthur Vanderbilts to lead the way
into the twenty-first century. For two hundred years the federal judiciary has successfully adopted to change, and I have
every hope that it will continue to do so.

