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Hastie Fellow

Rule 11, the "Frivolous Motion" Rule is
intended to stop the filing of frivolous
suits and to impose sanctions for rule vio-
lations. In the area of civil rights litigation,
Rule 11 has become a powerful tool for
the hourly rate lawyer and the contingent
fee lawyer who end up battling over sanc-
tions, leaving the merits of the case unad-
dressed. Consequently, the fees of the
lawyers climb with the hourly rate, but the
issues being raised in the case go unat-
tended. An underlying intellectual prob-
lem surfaces in defining the term
"frivolous". One judge'S "frivolous" case is
another judge's serious case. Judges are
divided 50/50 as to whether a complaint
is frivolous. This produces an extreme
degree of subjectivity and a great burden
on the lawyer.

The issue comes down to whether a
lawyers's brief is sanctioned as whole
document or whether a particular narrow
point is sanctioned for not being ade-
quately fact-based or researched.

The leading 9th Circuit authority for
sanctioning the brief as a whole is Golden
Eagle. Under Golden Eagle, the court
does not analyze each subsection. If a
brief has a reasonable legal pretext, Rule
11 is satisfied.

In direct opposition is the Standing
Committee on Civil Procedure which pro-
poses to overrule Golden Eagle and sanc-
tion every claim, defense, request,
demand, objection, argument within a
lawyer's brief that does not have eviden-

tiary support to deter repetitions of such
conduct.

This proposed rule does have a safe
harbor provision which is a condition
precedent to sanctioning. The lawyer
being sanctioned must be given 21 days
notice to permit him or her to correct the
problem and have an opportunity to
respond.

There are several bar positions with
respect to the operation of Rule 11. The
American Bar Association (ABA) Commit-
tee wants a mandatory hearing before a
lawyer can be sanctioned. They reject a

behind-chambers counseling. They seek a
broader appellate review for lawyers sanc-
tioned. The ABA believes that Rule 11
should be restricted to cover the brief or
case as a whole upholding the Golden
Eagle rationale.

The ABA Committee condemns Rule
11 and the Standing Committee's proposal
because it creates serious problems for
plaintiffs in important environmentalliti-
gation and causes a decline in profession-
al courtesy which has skyrocketed. At
every level of a case, we have legal ani-
mals looking to devour their opponents as
well as the time of the court. The safe har-
bor provisions intended to be benign
actually creates a minefield. Instead of
pursuing the big picture, lawyers at every
level are looking for infractions.

The Trial Lawyers Association sees the
proposals to Rule 11 as a disaster area
striking at the juggler. Over 3000 pieces of
a total of 11,000 pieces are filed over Rule
11. There are no rules for due process and
despite its high purpose, Rule 11 has
made things far worse.

The majority of leaders in bars across
the country say that the existing Rule 11 is
unsatisfactory. They would restrict sanc-
tions to the whole brief or case under
Golden Eagle. Any sanctions are paid to
the clerk of court so the attorneys fees do
not become a fee shifting device. Sanc-
tions would be limited to precisely stated
unsubstantiated conclusions of law and
fact that show actual injury and aggravat-
ing circumstances.

Unfortunately, Rule 11 causes too
much litigation. It has put an undue bur-

9



motion to go to the court and not to the
opposing counsel. The recipient of the
motion must only respond. The Court
does not have to respond. In discussing
Safe Harbor provisions, there seems to be
continuing conflict between the client and
attorney where the client wants the attor-
ney to file a Rule 11 charge and the attor-
ney has to decide whether damage to per-
sonal reputation will ultimately result.
Where the client is a substantial person
who can verify the facts as correct and
true, can the client compel the attorney to
pursue the Rule 11 action against the
attorney's advice? Ultimately, if we are to
have a Rule 11, I agree with Mr. Frank
that we must limit the liability of the
lawyer."

Mr. Skilton ('69) commented on Rule
11 from the practitioner's point of view.
He had just completed a term as Chair of
the Western District Advisory Group,
whose purpose was to evaluate costs and
delays in litigation.

According to Mr. Skilton, "there is no
question that our district, the western dis-
trict, has a civility problem. Rule 11 is part
of the problem. I applaud Mr. Frank who,
along with the lawyer in the trenches -
the mouse - sees the system being
attacked by Rule II."

"The Quayle commission advocates, in
four of its recommendations, retention of
Rule 11 and even strengthening it.
Strengthening sanctions creates as many
problems as it solves. Those of us who
have had such motions filed against us
view them as attacks not only on the mer-
its of our cases, but also on our integrity."
"The usual reaction is to strike back. We
are in a litigious society and the battles
between lawyers are getting worse. The
more litigious and complex the complaint,
the tougher it is to factually prove the
issues; and the legal theories tend to be
on the edge. Such a case is fought hard
on both sides. Rule 11 becomes a conve-
nient device to attack the lawyer. Rule 11
is used too frequently."

"Rule 11 should either be modified to
analyze the document as a whole, or out-
right eliminated. It produces nothing more
than increased costs, delay and hostility. It
has become an 'uncivil' rule with an
unclear purpose of deterring conduct ver-
sus shifting fees."
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Professor Clauss commented, "From
the plaintiff's perspective, Rule 11 has
chilled responsible civil rights and pro
bono actions. It should be amended to
explain why it is warranted. Is it seeking
to explain or interpret existing law? Rule
56, on the other hand, serves as a quick
resolution of a case. Here the defense or
plaintiff's attorney challenges the legal
foundation of the other person's argu-

ment. The challenge is
restricted to a factual
inquiry. If an argument
is warranted by law,
Rule 11 is not needed. If
a legal wrong is
involved supported by
the law, Rule 11 is not
warranted. I would take
away the Court power
to impose Rule 11 sanc-
tions sua sponte, and
limit Rule 11 to require
a motion by the party. I
would also put in disin-
centives to make a
motion by requiring the
money as a result of the

dominantly judge-led. On the one hand
the bars are made up of lawyers and the
Rule 11 committees are made up of
judges. A bleak confrontation between the
bench and bar necessarily ensues.

As a result, judges have taken over a
managerial leadership as far as the draft-
ing and implementing of Rule 11. Court
overloads have resulted in a rather author-
itarian and dictatorial leadership. Lawyers
are literally squeezed out of the picture
making nominal court appearances at
best. The bar needs to be in the business
of deciding if these Rule 11 determina-
tions are important. Where civil rules are
made in committees, the Rule Enabling
Act should require lawyers to be there.

Attorney Frank closed by stating that
Rule 11, illustrates two things - a rule
and system gone awry. Ultimately, we will
have to revise the Rules Enabling Act so
that the lawyer is brought back into the
rulemaking process.

den on the court system and the parties. It
has become a growth industry with an
unacceptable burden where out of
223,000 cases filed in 1989,6,500 are Rule
11 cases. To show just how far we have
gone in the wrong direction, Shepherds
now publishes a sanctions newsletter. A
seventh circuit study shows that the rela-
tions among lawyers are getting worse.
Litigation, by its very nature, is unpleas-
ant. Lawyers are supposed to disagree
without being disagreeable. Rule 11 cre-
ates issues of personal recrimination cou-
pled with personal and financial threats.
At this point, things have gone too far.
Rule 11 has not accomplished its goal
which is to deter ill conduct. Rather, Rule
11 has fostered ill conduct.

The safe harbor provision makes bad
matters worse. Each time a lawyer
requests the opposing lawyer to correct
his or her pleadings prior to filing a Rule
11 claim, an endless exercise of aimless
retrospectivity results. Clients also have a
stake in many instances in having a Rule
11 claim filed to shift the costs to the
other side. Lawyers have the problem of
committing malpractice where the lawyer
does not make a Rule 11 claim based on
the client demand.

Rule 11 also points up a class differ-
ence. Judges like Rule 11. Lawyers, upon
whom Rule 11 is exercised, do not like
Rule 11. In a world of cats and mice, it is
far better to be a cat. Where one tracks
the composition of the committees
responsible for drafting and implementing
Rule 11, one finds that a once lawyer-
dominated committee has become pre-
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