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JJA Birthday Celebration"
Commemorating Martin Luther King, Jr.
Professor James E. Jones, Jr.
University of Wisconsin Law School

I had been trying for over a month to
think of a nontechnical theme for this
talk without too much success until I
asked myself this question:

Now that we have a Martin Luther
King national holiday what should we
do with it?

Holidays ought to be more than they
have become in this country. From
Christmas to Easter to President's Day,
Labor Day, Thanksgiving and more, they
have become a day off from work for a
buying binge or a selling binge-pure
commercialization.

In our relentless pursuit of "feeling
good" and "having fun" we risk forget-
ting what we are about as a nation-as a
people. Neither the American Revolu-
tion, the Civil War nor the other sacri-
fices we have made as a nation were
about the "pursuit of happiness" as it is
manifested today in our greedy preoccu-
pation with "me ism."

Let us dedicate ourselves on Martin
Luther King Day 1990 to insuring that
this birthday does not become yet
another exercise in trivial pursuits.

It seems to me we can do three things
to insure that this holiday retains its true
meaning:

1) We can remember not only Dr. King
and his great dream but the civil rights
struggle of which he was truly the "drum
major." Lest this nation forgets its dim
dark past of racism, we must revisit the
scenes of that past and experience that
national shame.

2) We should, each year, review the
progress-or lack thereof-made over the
past year in pursuit of Dr. King's dream.
The dream was a dream for this nation
that we should .live down our sordid past
of racism and repression and realize the
goal of liberty and justice for all in a land
unmarred by homelessness, drugs, dis-
ease, poverty and despair. Each year we
should ask "How stands the nation now?
Is it a better place than last year at this
time?"

3) The third thing we can do is to set
immediate goals for the following year.
Not unlike New Year's resolutions-but I

hope not to meet the same fate, namely
forgotten the week after they are made-
we should set ourselves goals which we
intend to examine at the end of the year.
Of course we could set out large idealistic
objectives to pursue, but it strikes me
endorsing such global objectives like
"peace in the world" or "eliminating
poverty:' while it makes us feel good for
the moment, are unrealistic of immediate
achievement. Moreover, as they are long-
range (how long we never seem to
address) they enable us to escape any
accountability. Why not adopt some
immediate tasks in each community for
the following year.

Almost all activities have some sort of
periodic measurement, even the stock
market people have a year-end review.
How did we do last year compared to this
year? I am suggesting that it would be a
useful exercise for minority communities
around the country to adopt some imme-
diate goals for their community and each
year to examine the progress made in
achieving them.

I speculate that Dr. King would be
extremely unhappy if all this nation did
each year around the 15th of January was
to listen to the videotapes of the dream
speech and to view yet again snatches of
"Eyes on the Prize" and other such enter-
tainment. He was, after all, a man of
action not just of words. I am sure he
would approve Andy Young's move into
politics and his future bid to run for the
governorship of the state of Georgia.

I am sure he would celebrate with us
Jesse jackson's run for the presidency
and the recent victories of David Dinkins
as mayor of New York and Douglas
Wilder as the governor of the state of Vir-
ginia. I suspect the Wilder election would
be particularly sweet as who would have
thought the first black governor since
reconstruction, and the first ever elected
black governor, would be of the state of
Virginia the capitol of the Confederacy?

I am also sure Dr. King would find
pleasing the success, although all too
gradual, in the increase of black elected
officials in state and local government.
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He would, no doubt, celebrate with us
the emergence of the political successes
of other people of color, of feminists, and
of the increased acceptance of individual
differences in the political arena.

However I am just as sure that he
would be more disturbed than pleased at
the state of the nation as we enter into
the 1990's. The re-emergence of virulent
racism, coupled with terrorist tactics like
letter bombs, is all too reminiscent of the
50's and the 60's to give us comfort. The
emergence of covert racism under a col-
orblind coverup is perhaps the greatest
current danger. Under the leadership of
the Reagan Department of Justice, col-
orblind equality-race neutral policies-
became the new theology of the right.
The adoption of this jurisprudence
threatens to destroy the only effective
civil rights theories yet to emerge-
namely, affirmative action. As the oppres-
sive regimes of Europe come tumbling
down, as the Cold War blossoms into
peace and cooperation, as we enter the
decade of the 90's, we as a nation seem



totally ambivalent about our fu.ture direc-
tion. As we face a future in which more
and more of our population will be non-
white, and more and more will be female
and elderly, we seem less and less con-
cerned about programs that insure that
all of our people, rich or poor, white or
nonwhite participate equitably in the
largess of this nation. We seem more and
more enamored with the notion that the
free market will fairly address our
national needs and reward the deserving.
In short, we seem securely anchored (or
more appropriately mired) in the ideol-
ogy of the past, despite ~n~ications that
that ideology is a prescription for future
disaster.

The recent appeal to colorblind juris-
prudence is a not so covert appeal to rac-
ism packaged in a race neutral facade.
How we could ever expect to deal with
the legacy of slavery and continued rac-
ism by strict adherence to race neutral
principles escapes me. Justice Sandra
Day O'Connor of the United States. .
Supreme Court, who wrote the majority
opinion in City of Richmond v. Croson,
seems justifiably sensitive to Th~rg~od
Marshall's criticism of the majority s
view. Marshall had the following to say:

"A profound difference separates gov-
ernmental actions that themselves are
racist, and governmental actions that .
seek to remedy the effects of prior raCl.sm
or to prevent neutral governmental activ-
ity from perpetuating the effects of such
racism .... Racial classifications drawn
on the presumption that one race is infe-
rior to another or because they put the
weight of the government behind raci~l
hatred and separatism warrant the stric-
test judicial scrutiny because of the very
irrelevance of these rationales .... By
contrast, racial classifications drawn for
the purpose of remedying the effects of
discrimination that itself was race-based
have a highly pertinent basis: the tragic
and indelible fact that discrimination
against blacks and other racial min?ri~ies
in this nation has pervaded our nation s
history and continues to scar .our soci.e~y.
... In concluding that remedial classifi-
cations warrant no different standards of
review under the Constitution than the
most brutal and repugnant forms of state-
sponsored racism, a majority of. this.
Court signals that it regards racial dis-
crimination as largely a phenomenon of
the past, and that government bodies
need no longer preoccupy themselves
with rectifying racial injustice." (109 S.
Ct. at 752.1

Justice O'Connor, and her colleagues
who constitute a majority of the court
now seem to have forgotten the truism
that 'the grossest form of inequality is to

We cannot, however, content our-
selves with complaints about the
unfairness of the court's ruling nor
should we wring our hands in
despair. We must be about doi~g
what we can wherever we are III
our effort to help this nation IIOne
Day Soon'I realize Dr. Martin
Luther King's dream.

treat people who are differently situated
as if they were equals. They seem to have
forgotten a fundamental teaching from
the very first substantive case to reach
the Supreme Court under Title VII,
Griggs v. Duke Power, in which the con-
servative Chief Justice Burger wrote that
"Congress has now provided that t.ests or
criteria for employment or promotion
may not provide equality of opportunity
merely in the sense of the fabled offer of
milk to the stork and the fox. On the con-
trary Congress has now requ~red that the
posture and condition of the Job s~eker
be taken into account. It has provided
that the vessel in which the milk is prof-
fered be one all seekers can use." (Griggs
v. Duke Power Co., 401 U.S. 424.1

It is worth repeating the Aesop fable
from which the reference in the court
case came: "A fox one day invited a stork
to dinner, and being disposed to divert
himself at the expense of his guests, pro-
vided nothing for the entertai~ment ~)Ut
some thin soup in a shallow dish. ThIS
the fox lapped up very readily whi~e the
stork, unable to gain a mouthful WIth her
long narrow bill, was as h~ng~y at the
end of dinner as at the beginning. The fox
meanwhile professed his regret at seei~g
his guest eat so sparingly. The stork said
little but begged that the fox would do
her the honor of returning her visit.
Accordingly he agreed to di~e with her
on the following day. He arnved true to
his appointment and the dinner was
ordered forthwith. But when it was
served up he found to his dismay that it
was contained in a long narrow-necked
vessel down which the stork readily
thrust'her long neck and bill, while the
fox was obliged to content himself with
licking the neck of the jar."

The Supreme Court's latest insistence
that minority set-aside programs must
meet the strict scrutiny test just as pro-
grams based on race classification
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designed to hurt or restrict minority par-
ticipation were examined over the .last 50
years is an insistence on the equality of
the fox and the stork.

We cannot, however, content our- .
selves with complaints about the unfair-
ness of the court's ruling nor should we
wring our hands in despair. We must be
about doing what we can wherever we
are in our effort to help this nation "One
Day Soon" realize Dr. Martin Luther
King's dream.

First, in Madison we can become and
remain politically active. Such progre.ss
as was made in the last decade came III
the political successes of black, brown
and females in federal, state and local
elections. Our long-range hope lies in
electing enlightened government wh~c~
unlike our most recent national adrninis-
tration will be persuaded by facts and
guided by humane concerns for those
who are not rich. We should support can-
didates at the local level who share our
concerns.

Second, we must start to police (moni-
tor) events at the local level. Take jobs for
example. It was recently announced that
Wisconsin Physician Services (WPS) got
a multimillion dollar contract with the
federal government to provide health
care in this region for military personnel.
Unless the feds have changed the rules
since I was conversant with them, affirm-
ative action is required and a pre-award
review of such contracts should have
occurred. WPS reputedly will have 500
new jobs and a chance at four more years
of government contract. A coalition in
Wisconsin of the Urban League, the
NAACP and any other associations-
minority or non-minority-sho~ld esta?-.
lish a cooperative effort to mom tor activi-
ties such as this upcoming contract. I
heard this over a public radio news
broadcast early one morning. If they've
got the information you should be able
to get it.

Recently, our sports news has been
dominated by the Changing of the Guard
at the UW Athletic Department. A new
Athletic Director and a new Coach is
heralded as initiating a new era.

The minority community, and friends,
should inquire as to the intentions, no
better yet, actions taken t~ in~ure
increased sensitivity to minority con-
cerns in athletes.

At one time the UW had the most
integrated athletic staff in the Big Ten.
No longer is that the case-and I hav.e
seen no reference to racist concerns III
this new initiative.

The University community has never,
in my 20 years around here, given affirm-
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ative action in athletics a high priority-
except in lip services. A Madison com-
munity initiative to monitor progress or
lack thereof would seem a fitting objec-
tive for the 1990's.

There are other issues which could be
addressed: What is the status of civil
rights enforcement in Madison? Is the
staffing of the Equal Opportunity Com-
mission adequate? What's the case load?
How good is the system in insuring fair-
ness? I understand that untrained law
students frequently are the only repre-
sentation that plaintiffs who appear
before the Commission have. Should we
be pushing to change the system such
that an appointed official, a trained law-
yer, represents the plaintiffs before those
organizations?

How is the state equal rights division
fairing? Has it become too political? How
is its staffing? What about the representa-
tion of plaintiffs before the hearing offi-
cers in that agency? We have public
defenders for criminal matters, shouldn't
we have a public lawyer for civil rights?

What about minority hiring in state
government? How is affirmative action
faring here at home?

What about the minority set-aside
programs both affecting the city, state,
county and other? What about a status
report and declarations of intent from
our elected officials? We would then
know what to do with our votes and our
money and other support efforts. Where
officials do not take the right position on
matters of interest to the Madison Minor-
ity Coalition we could act accordingly.

Finally, on the private front, why don't
we check out the employment profile of
every entity in Madison with 100or more
employees. Or maybe you would want to
start with a larger number, take the larg-
est ones first, identify those who employ
no minorities and pay them a visit. If no
progress is made by a time certain put up
a publicity picket line and advise the
public about the record of the employer.

I don't mean to exempt government
employment from these publicity, free

Finally, today more than ever
before Martin Luther King's voice
and his leadership are missed in
the world at large and particularly
in this country. We seem to suffer
a collective crisis of conscience, of
lost virtues, which threaten to
engulf us in selfish pursuit of more
and more materials-a pursuit of
greed as we ignore the needs of
others.

speech exercises, including the Univer-
sity of Wisconsin. Maybe you should
identify those departments that have no
blacks, females or other targeted groups
and give them a day of attention from
such a coalition.

Next year this time when you ask
yourselves, how stands the nation now;
or rather what progress if any has
occurred in my community, we could
begin to answer that question. We tried
last year such and such and achieved the
following blank, blank, blank.

We failed on these and therefore next
year's goals are blank, blank, blank.

Talk about a thousand points of light.
I bet if every Urban League chapter and
NAACPchapter, LULAC,Puerto Rican
Association, etc., I bet if those coalitions
across the country adopted similar tac-
tics, we could see considerable change in
the right direction by the year 2000. We
might just have a female president by
then, a nonwhite one.

How are these extraordinary things
likely to come about and who is going to
achieve them in the Madison commu-
nity? Well you can be the Madison Coali-
tion for a Diverse Society (MCFADS).

To establish such a diversified
endeavor, however, the first thing you
would have to do would be to learn a few
basics:

1. Youbecome a leader by providing
leadership and leadership is by example.

2. Youmust learn to disagree with
each other without destroying each other.
There is no requirement for uniformity
of view on all issues in order for people
or organizations to cooperate on those in
which they are in agreement. However,
before you can persuade others to agree
with your position, you must be able to
agree on priorities amongst yourselves.

3. Destruction often comes with a
bang but creation is an incremental
process.

Finally, today more than ever before
Martin Luther King's voice and his lead-
ership are missed in the world at large
and particularly in this country. We seem
to suffer a collective crisis of conscience,
of lost virtues, which threaten to engulf
us in selfish pursuit of more and more
materials-a pursuit of greed as we
ignore the needs of others. In the past
two decades America has done so little
with so much to achieve a "kinder and
gentler nation." What we seem to have
elevated to a fine art is one-liners and slo-
gans that masquerade as programs. We
seem to have "the sound bite" system not
only of campaigning for public office but
of governing. We must return to the era
of institution building and coalition
building. It seems to me a good place to
start is right here at home. I hope next
year this time someone will remember to
say: "Hey neighbor, how stands the
nation now?" What progress have we
made in Madison, Wisconsin since Mar-
tin Luther King Day 1990?What should
be our priority targets for the year 1991?
Who knows, if we set ourselves discreet
tasks and evaluate our progress on a year-
by-year basis we may surprise ourselves
at what we can accomplish. In this way,
we won't be waiting for the dream to
appear, we will be working to make it
come true.


