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On the evening of August 27, 1985, the
University of Wisconsin Law School held
what it hopes will become a tradition-an
opening Convocation for entering students.
Students and their guests, along with faculty
and staff of the Law School, filled Tripp
Commons in the Memorial Union to hear an
address by Emeritus Professor J. Willard
Hurst. Prof. Hurst, one of the country's lead-
ing legal historians, gave a talk which not
only set the tone for the three years facing the
new students, but also reminded the gradu-
ates in attendance of the traditions and
responsibilities of their profession.

The Gargoyle is reproducing the address
here in the hope that you will find it as
enlightening as did those attending the Con-
vocation.

I welcome you to the beginning of a legal
education. Let me hope for you the same
kind of experience I found in it, especially
in the first year. The first year can be a
somewhat bewildering experience. For
me, it was somewhere around April when
I first felt I knew what was really going
on. Sometimes I was scared; all my class-
mates looked about six feet four inches in
intellect as well as otherwise. Most of the
time I found excitement and stimulation.
Like you I'd been in one form of educa-
tion or another since childhood, and I
found law school, particularly that first
year, the most stimulating stretch of
schooling in the whole lot. Still, you are
likely to find much that is confusing, espe-
cially at the outset. Let me suggest some
reasons for that confusion; recognition
may help dispel the fog.

Three years in study of law introduces
you to the functional complexity and
diversity of this society, and all this in
very concrete terms. In the next three
years you will encounter something on
the order of eight or ten thousand con-

crete human trouble situations or arrange-
ments. There is no experience in educa-
tion quite like this. The range and variety
of this exposure to issues of life in society
flow from the law's broad penetration
into social structure and process. We
should not exaggerate roles of law; the
society includes much besides the legal
order. Law is often marginal to social
experience. On the other hand, its mar-
ginal impacts are often critically impor-
tant. Law enters substantially into the
constitution of the society,-not only in
the formal, legal sense, but in the sense
that it helps create orderly patterns by
which individuals and groups organize
and adjust their relations, as in the law of
property, of contracts, of corporations, of

marriage and divorce. In all such respects
law enters into defining and maintaining
terms on which we try to live together.

Law also helps facilitate and multiply
the number of dealings people have with
one another. Thus in its own frame of ref-
erence the law of contracts tends to favor
private initiatives of will in transactions,
as the law of corporations aids associated
activity in the market. Lawyers, it has
been said, are skilled in bringing things
about.

The law also organizes and brings pub-
lie power to bear on social relations. It is
much concerned with care for the social
context in which particular transactions
and organized efforts go on. Prime exam-
ples are in the law of crimes, and of con-
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servation of natural resources. In the
background of concern with social context
is a factor that bulks large in the wise and
skillful practice of law, and a prime rea-
son why lawyers can be useful to clients.
Legal training seeks to make you more
aware that there are likely to be numer-
ous, diverse elements at work in any situ-
ation. A lawyer becomes accustomed to
examine whether there may be not just
two or three, but four or five dimensions
to the setting in which his client operates.

In addition to sensitivity to social con-
text, the law performs another power
function. Law is one of the society's
important means of damage control. Law
often comes into play where relations
have broken down, at both human and
institutional cost, and where a prime
question is to contain these costs. We see
this function performed as law deals with
breaches of contract, with violations of
fiduciary obligation in corporate relations,
with bankruptcy, with breakdown of mar-
riage and problems of proper care and
custody of children. Such occasions draw
on lawyers' skills in negotiation, adjust-
ment, and management of tension.

Having sketched these demanding
roles of law, however, I return to the cau-
tion that we not exaggerate law's impor-
tance. Social order is the product of
diverse forces. People may press impa-
tiently to board a crowded bus, but
though they may do some genteel push-
ing, they don't typically use their fists. Far
in the background to curb violence is
criminal and civil law against assault and
battery. But plainly the main reason peo-
ple don't fight their way aboard the bus is
because of deeply ingrained patterns of
social behavior learned from childhood
on. Law is important, but also marginal in
social order.

Law school may also seem at first con-
fusing because it embarks you on a long
course of acquiring ordered knowledge,
but knowledge put in a different context
from most you may before have been
exposed to. All levels of education deal
more or less with ordering knowledge. We
have all been exposed to poor education,
where the student is asked simply to take
in and hand back packaged material. If
we have been lucky, we have also been
exposed to some good liberal education,
alerting students to patterns of basic val-
ues and large outlines of cause and effect
in social experience. But typically one's
prior education has not sought to train
one to bring knowledge to a sharp focus.
As a professional school, law school offers
beginning training in putting knowledge
to applied use. Law school looks at
arrangements and trouble situations in
relation to legally declared standards and
rules, and asks, what is the pay-off, what
do particular legal doctrines accomplish,

or fail to accomplish, in helping bring
things about or untangling snarled rela-
tions, or apportioning benefits and costs.
If you keep steadily in mind that here the
point most often is, how to put to specific
use the law you are examining, you will
more quickly grasp the nature of the
enterprise.

Emeritus Professor J. Willard Hurst

I hope that our school will help
turn out lawyers to deal with the
wolves that prey on society. But I
also want our students to be able
to know a wolf when they see one.

A third reason you may find law school
disturbing, exciting, but often confusing,
is that we ask you on the one hand to
acquire a good deal of technical knowl-
edge and begin to learn craftsmen's skills,
but regularly we also ask you to take more
than simply a technician's view. Because
the law reflects or helps shape basic val-
ues in social living, to understand and
have confidence and skill in using law,
you need to relate technique to underly-
ing purpose.

You may find it confusing to go to the
trouble of mastering some narrowly tech-
nical competence, only to find that you
must also be capable of moving beyond
the technical level to a grasp of larger
goals or functions, to appraise the inter-
play and relations between ends and
means. Consider the issues in a case
brought to the Supreme Court of the
United States in the midst of the 1930's
Depression. The Minnesota legislature
confronted a situation in which mortgage

foreclosure were mounting steadily, land
value were plummetting as more and
more land was forced to market on fore-
closure sales, imperilling the financial
bases of banks, insurance companies, and
other financial institutions. Reacting, the
Minnesota legislature enacted a mortgage
moratorium, declaring that mortgagees
must wait and not exercise their estab-
lished legal rights to collect on defaulted
mortgage debts. Understanding what was
at stake before the Supreme Court calls in
the first instance for drawing on technical
legal learning. The Federal Constitution
forbids states to pass laws impairing the
obligation of contracts. To invoke the con-
tract clause here one needed to know that
the law treated a mortgage as a contract
for purposes of this constitutional provi-
sion, and to know in detail what provi-
sions the ordinary law of contract and
creditors' rights made for collecting
defaulted mortgage debts. Plainly in some
sense the statutory moratorium impaired
the ordinary legal force a mortgage car-
ried. But mortgage debts and mortgages
were also parts of a larger, important
social institution, the market. The ordi-
nary rights and remedies relevant to a
mortgage debt would amount to nothing
in fact if the whole market economy
crumbled. Confronted with this collision
between ordinary creditors' rights and the
society's need to maintain a workable
market system, the Supreme Court ruled
that the Minnesota legislature was enti-
tled to impose reasonable, limited
restraints on the routine operations of
mortgage law.

Issues posed by the relation of ends
and means are subtle and difficult. Ends
and means cannot be sharply distin-
guished, if only because means may ulti-
mately shape ends, rather than the other
way around. People want social order in
the most elementary sense, of being able
to feel safe on the streets and in their
homes. Yet our legal order also takes
deliberate chances with social order. We
declare that individuals may not be com-
pelled by law to incriminate themselves,
we ordinarily require warrants to validate
arrests or to sanction entry into homes or
search of private papers. We impose such
limitations on law enforcement, because
we do not want the kind of society we
would have without them, the kind of
society in which the end of social order
would be deemed to justify any means.
Law involves organized power. Power
may be constructively used; it may also
be abused. Some of the most difficult
demands made on lawyers and law-
trained officials are to make hard choices
involving relation of means to ends.



There are certain occupations which people have singled out over the
years as significantly different from others. A profession involves practice
of an ordered body of learning, rather than following rules of thumb
or instinct.

You may be impatient that much tech-
nical legal learning seems to have little
relation to justice, or seem to obstruct
effort to achieve justice. Here again legal
education calls for acquiring sophistica-
tion in dealing with ends-means relation-
ships. Because the law involves organized
power, and power is often abused, one
must not lose sight of standards of right-
ness and equal treatment. But legal train-
ing should also teach one sharper aware-
ness that there are likely to be numerous
and diverse elements and interests at
stake in social situations, and should thus
teach against easy dogmatism or self righ-
teousness about values. Legal education
should also teach a healthy respect for the
need of technical competence as one
seeks to achieve some goal of justice.
Some years back a law student criticized
his law school on the ground that all he
saw it doing was to turn out individuals
technically competent to serve immediate
interests of clients, and that it did not turn
out lawyers to deal with the wolves that
prey on society. Well, the dean responded,
I hope that our school will help turn out
lawyers to deal with the wolves that prey
on society. But I also want our students to
be able to know a wolf when they see
one. Doing good calls not just for good
intentions but for know-how competence.

Another reason you may find your
introduction to the study of law confusing
is that you discover almost immediately
that in operation the law involves con-
stant adjustments of doctrines, proce-
dures, and interests to particular situa-
tions. Perhaps in coming to law school
you are already a self-selected, more
sophisticated group than most individuals.
However, I would be surprised if you did
not bring here some notion that you are
here primarily to learn a body of rules for
specific ordering of people's affairs. But

you will learn that there are many rules,
and that they are often available to serve
conflicting purposes. Lawyers and public
officers have to make choices, and to
learn not to exaggerate the extent to
which any particular rule determines a
solution. True, there are a good many
rules that do have quite definite effect. If
you want to make a legally effective will,
you must comply with certain rules. So,
too, if you want to make a legally secure
and effective transfer of title to land. But
time and again you discover that no one
rule plainly resolves the practical needs or
problems of the client. This is one reason
that the practice of law can be a continu-
ally stimulating occupation. An experi-
enced counsellor put it well when he said
that a good lawyer was an individual who
knew how to bring things about, how to
get things done. You need technical com-
petence to do that, but you also need crea-
tive skill in adjustment, in relating diverse
rules of law to diverse states of fact. Nor
do rules of law come from only one
source. Because from the outset law
school exposes you a good deal to law as
set out in opinions of courts, it is easy to
fall into the attitude that all law is judge-
made law. But an important function of
three years of law school today is to move

you out of undue preoccupation with
what judges say, and into keen apprecia-
tion of the fact that the bulk of law now is
made by legislators and administrative
officials. The mix of statute, administra-
tive, and judge-made law services to
accentuate the extent to which the prac-
tice of law calls for developing skills of
adjustment.

There is another aspect of your intro-
duction to the study of law of which we
should speak. Youare here to study for
entering a profession. The idea of a pro-
fession is not one we get from logic but
from history. There are certain occupa-
tions which people have singled out over
the years as significantly different from
others. A profession involves practice of
an ordered body of learning, rather than
following rules of thumb or instinct. Prac-
titioners of a profession are subject to a
specialized discipline. And they work
under obligation primarily to serve per-
sons who depend on their specialized
knowledge and skill and their integrity.

There is not much to say at this point
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about the element of professional disci-
pline. In three years in law school you
will learn a good deal, directly but also
indirectly, about ethics. The discipline of
the profession was in the past largely
developed and administered internally,
within the bar itself. Today discipline is
more in the hands of specialized agencies.
But internal discipline continues to be a
real factor. Lawyers hold certain stand-
ards of expectation as to how other law-
yers will deal with them, and violation of
these expectations can vary its own infor-
mal sanctions in practice; law school
courses will contribute to shaping your
perception of what some standards of pro-
fessional conduct you will meet.

Law school asks you to immerse your-
self for three years in studying an orga-
nized body of learning--about public pol-
icy embodied in law, basic values law
pursues or purports to pursue, detailed
standards and rules to implement policy,
and complex doctrine regarding the struc-
ture and procedures of legal agencies to
apply standards and rules. The substantial
commitment the enterprise asks you to
make to this study is likely to encounter
some resistance.

For one thing this is study of legal the-
ory. There is a central, deep-seated bias in

our culture toward a relatively narrow
pragmatism in our approach to problems.
We are more inclined to ask, what will
work here and now, than to ask, what is it
all about, and how may it best work. We
tend to depreciate "theory" in contrast to
what is "practical"; indeed in common
talk to say that a proposition is "theoreti-
cal" is likely to condemn it as useless or
unreal.

It is false or at best a gross oversimpli-
fication to condemn theory as such. Of
course there can be poor theory. There
also is useful, constructive theory, which
means just understanding what is really
going on and how truly to achieve desired
outcomes. Organized study of legal doc-
trine aims to introduce you to better
understanding of what law is, what it is
about and what may make it work or fail
to work. Consider the problem you con-
front if you want to drive from Madison
to Beloit, and you don't know who to get
there. A "practical" individual might
learn from gossip that Beloit lies to the
south. Someone can tell him how to get
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southward to Oregon. Someone there can
tell him how then to get to Orfordville.
Stopping every mile or so he may find
someone who can tell him how to go on
to one point after another until, happily,
he finds himself in Beloit. A "theoreti-
cally" minded driver might instead look at
a road map. Nothing is more theoretical
than a map-lines on a piece of paper
which bear no visual resemblance to the
passing countryside. You may remember
that Mark Twain's Tom Sawyer was puz-
zled when he went from Missouri to Illi-
nois. In the school geography book Mis-
souri was green and Illinois was yellow;
but when he got to Illinois, it wasn't yel-
low. But the theory of the map will get
you efficiently to Beloit. In offering you
organized learning about contract law,
property law, tort law, commercial law,
constitutional law, administrative law,
three years of law school offer you a store
of maps to enable you more surely and
efficiently to chart your way in problems
clients present. Moreover, because ends
and means interplay, these doctrinal maps
help you get skill in relating technique to
desired ends.

I renew a caution; Law alone does not
make social order; indeed in some re-
spects law makes only marginal-though
often critically important-contributions
to social order. One needs to know as
much as he can about the social struc-
tures and processes which environ the
law-about markets, about social custom
and practice, about human relations.
Hence we ask that you come here already
holding a degree in a liberal education.
Hence a good lawyer will take as much
pains to read at least one good newspaper
and a good journal of current events, as to
read the advance sheets that publish new
opinions of courts. All this to grasp good
"theory" -the best possible understanding
of what is going on and how to bring
things about.

Even if you do not have to overcome
an acquired distaste for "theory," three
years of law study are likely at some point
to engender impatience with the enter-
prise. I understand this; like you I had
already been many years in one school or
another before getting to law school, and
from time to time I felt impatience to get
some hands-on experience. Law school is
only an introduction to becoming a com-
petent lawyer. Becoming an effective legal
planner, counsellor and advocate will
draw on your whole life experience, on all
the resources of you as a person; and
effective use of your knowledge of law
will come only with a good deal of experi-
ence in using law. Yet these years in law
school are a critical beginning. This is a
very complex society, and in it the pat-
terns of public policy and means of imple-
menting policy are correspondingly com-

plex. You cannot make your way in this
terrain without the maps law school can
give you. Among other skills, law school
can sharpen your awareness that there are
likely to be many dimensions, many cross
currents involving clients' situations. 'Iypi-
cally the client needs from the lawyer a
greater capacity than the client has, to see
the various factors in law which may play
on the client's situation-in a business
problem, for example, matters of the law
of taxes, zoning, product liability, insur-
ance. As you move further into the three
years, temptations may grow to seize
opportunities for "practical" experience. I
do not depreciate practical experience.
But be wary of encroaching on the unique
opportunity to map the general policy
landscape which the law school years
offer; in a busy practice you will likely
never again have such an opportunity. By
no means all, but a good deal, of "practi-
cal" lore you will quickly pick up in the
first six months to a year after entering
practice. Don't be seduced into using
much of these three years for short-term
satisfaction at the expense of acquiring
long-term competence.

Any lawyer worth his client's fees,
said Root, must know when to tell
the client to stop behaving like a
damned fool.

I have noted that legal education
focuses a good deal on relations of ends
and means in public policy, because,
though ideally ends should determine
means, one must be aware of how much
choice of means may shape the content of
ends. One reason law school focuses so
much on ends-means relations is because
of inescapable tensions inherent in the
ideal that the practice of law is a service
profession. For one thing, the practice of
law is both a service profession and a
means by which its practitioners earn a
living. The professional standard is that
the lawyer should govern action primarily
by choices that will best assist or protect
the client, and not primarily to assure the
practitioner's fee, salary or other personal
advantage. Obviously the fact that law
practice is a means to earn a living may
generate tensions with the standard of
preferring the client's interests. That such
tensions may exist is prime reason for law
school's sustained attention to the
demands of professional standards. How-
ever, I should add another dimension to
the picture. The availability of a bar sup-
ported by private fees is an important ele-
ment in civil liberty. An individual or

group needing help in dealing with official
power is in a precarious position if the
only counsellors or advocates available
are individuals on the government's pay-
roll. But there is still another facet to the
matter. We put some lawyers on govern-
ment salary to represent interests not so
sharply focused on individual self inter-
est, or not so well financed by private
means as to assure, that they will be
represented by lawyers retained on pri-
vate fees. To provide salaried government
counsellors or advocates is also part of
ordered liberty.

I have noted that legal education
focuses a good deal on relations of ends
and means in public policy, because,
though ideally ends should determine
means, one must be aware of how much
choice of means may shape the content of
ends. One reason law school focuses so
much on ends-means relations is because
of inescapable tensions inherent in the
ideal that the practice of law is a service
profession. For one thing, the practice of
law is both a service profession and a
means by which its practitioners earn a
living. The professional standard is that
the lawyer should govern action primarily
by choices that will best assist or protect
the client, and not primarily to assure the
practitioner's fee, salary or other personal
advantage. Obviously the fact that law
practice is a means to earn a living may
generate tensions with the standard of
preferring the client's interests. That such
tensions may exist is prime reason for law
school's sustained attention to the
demands of professional standards. How-
ever, I should add another dimension to
the picture. The availability of a bar sup-
ported by private fees is an important ele-
ment in civil liberty. An individual or
group needing help in dealing with official
power is in a precarious position if the
only counsellors or advocates available
are individuals on the government's pay-
roll. But there is still another facet to the
matter. We put some lawyers on govern-
ment salary to represent interests not so
sharply focused on individual self inter-
est, or not so well financed by private
means as to assure, that they will be
represented by lawyers retained on pri-
vate fees. To provide salaried government
counsellors or advocates is also part of
ordered liberty.

A familiar canon declares that lawyers
are officers of the court. That is, that they
are servants of the legal order as well as
of clients. Here also lie ends-means ten-
sions, which legal education can help
adjust, though not eliminate. Building a
successful practice calls for satisfying cli-
ents. But the professional standard enjoins
also that client satisfaction not violate the
proper norms of society. There may well
be conflicts of interests here for the law-



yer. But they are not necessarily irrecon-
cilable. One of the great lawyers of the
turn of the century, Elihu Root, put it
crisply. Any lawyer worth his client's fees,
said Root, must know when to tell the cli-
ent to stop behaving like a damned fool. I
pointed out earlier that one skill fostered
by immersion in professional grasp of law
is competence in grasping the numerous,
varied dimensions that may be involved
in what the client may see as too simple a
situation. A lawyer who takes the
approach of sheer, unblinking partisan-
ship for the client's immediate wants may
not serve the client's own best interest.

Becoming an effective legal plan-
ner, counsellor and advocate will
draw on your whole life experi-
ence, on all the resources of you
as a person.

There is, of course, another important
aspect of the profession's traditional
standard of serving the society as well as
private clients. Law practice continues to
be a prime avenue into participation in
politics, in shaping legislation, and in con-
ducting public administration, as well as
participating in the law-making and law-
administering work of judges. That law-
yers enjoy more flexible work schedules
than many other occupations, and that
lawyers are more accustomed by their

working experience than most people to
appraising the interplay of diverse, multi-
ple, conflicting interests are reasons why
lawyers continue to be important actors in
public affairs. It is a dimension of the pro-
fession which adds much to its challenge
and its satisfactions.

Speaking almost one hundred years
ago to students on the threshold of legal
study, Oliver Wendell Holmes, Jr.--later
to distinguish himself on the United States
Supreme Court-s-said things that are still
relevant to the experience you are begin-
ning:

"And now, perhaps, J ought to have
done. But J know that some spirit of
fire will feel that his main question has
not been answered. He will ask, what
is all this to my soul? You do not bid
me sell my birthright for a mess of pot-
tage; what have you said to show that
J can reach my own spiritual possibili-
ties through such a door as this? How
can the laborious study of a dry and
technical system, the greedy watch for
clients and practice of shopkeepers'
arts, the mannerless conflicts over
often sordid interests, makes out a
life? ... J admit at once that these
questions are not futile, that they may
prove unanswerable, that they have
often seemed to me unanswerable.
And yet J believe there is an answer.
They are the same questions that meet
you in any form of practical life. If a
man has the soul of Sancho Panza, the
world to him will be Sancho Panza's
world; but if he has the soul of an ide-
alist, he will make--J do not say
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find-s-his world ideal. Of course the
law is not the place for the artist or
the poet. The law is the calling of
thinkers. But to those who believe with
me that not the least godlike of man's
activities is the large survey of causes,
that to know is not less than to feel, J
say-s-and I say no longer with any
doubt-s-that ... fane] ... may live
greatly in the law as well as elsewhere;
that there as well as elsewhere his
though may find its unity in an infinite
perspective; that there as well as else-
where he may wreak himself upon life,
may drink the bitter cup of heroism,
may wear his heart out after the unat-
tainable. All that life offers any fane]
... from which to start his thinking or
his striving is a fact. And if this uni-
verse is one universe, if it is so far
thinkable that you can pass in reason
from one part of it to another, it does
not matter very much what that fact
is. For every fact leads to every other
by the path of the air. Only ... [we]
... do not yet see how, always. And
your business as thinkers is to make
plainer the way from some things to
the whole of things, to show the
rational connection between your fact
and the frame of the universe."

Holmes, "The Profession of the Law" (talk to
undergraduates of Harvard University, Febru-
ary 17, 1886), in Oliver Wendell Holmes, Occa-
sional Papers (Compiled by Mark DeWolf
Howe, Cambridge, Belknap Press of Harvard
University Press, 1962). pp. 28-29.


