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June Weisberger

On the First ofjanuary 1986, the Wisconsin
Marital Property Act of 1984 will replace
current Chapter 766 of the Wisconsin Stat-
utes, "The Rights of Married Women." The
Act is an integrated statutory plan based
upon a community property system. When
implemented, it will make Wisconsin the first
common law property state in which "a seri-
ous attempt to introduce the concept of full
sharing of the economic fruits of marriage"
has been made.

Professor June Weisbergel; who joined the
Law School Faculty in 1974, played a large
part in the drafting of the bill which was
passed by the Legislature in the Spring of
1984. What began for her, during the 1975-
76 school year, as a "spare time project"
quickly escalated into an enormous under-
taking-forty-six total versions of the bill
were drafted before final passage.

So comprehensive is the enacted legisla-
tion and the uniform act upon which it is
based, say some scholars, that it "represents
an excellent model for other common law
states, as well as for community property
jurisdictions looking to improve their own
statutory schemes." Twelve states are pres-
ently considering the Uniform Marital Prop-
erty Act as a model for modifications of their
marital property law statutes.

On the other hand, critics have displayed
a spectrum of opposition that ranges from
claims that the Act will destroy the viablility

of the family unit, to the belief that, with or
without the recent changes in spousal rela-
tionships and marital patterns, marriage can-
not be viewed as a partnership of equals.

Whatever the verdict, many believe that
"[ilhe community property system [more] accu-
rately reflects the modem trend toward viewing
marriage as a partnership and is ... superior
to the common law theory of marital property."

Professor Weisberger's vital role in the
development of the Act and the genesis, his-
tory and some of the controversy of the new
legislation in Wisconsin are traced below.

Twenty-two years ago, the Report of the
Committee on Civil and Political Rights to
the President's Commission on the Status
of Women produced a critical analysis of
what it perceived to be the inequities of
the marriage contract and, with it, offered
some solutions to offset these imbalances.
In part, the Commission reported,

Marriage is a partnership to which each
spouse makes a different but equally
important contribution. This fact has
become increasingly recognized in the
realities of American family living.
While the laws of other countries have
ret1ected this trend, family laws in this
country have lagged behind. Accord-
ingly, the Committee concludes that dur-
ing marriage each spouse should have a
legally defined and substantial right in
the earnings of the other spouse and in
the real and personal property acquired
as a result of such earnings, as well as in
the management of such earnings and
property ....

Since 1963, the character of marriage
has changed considerably. The divorce rate
has risen dramatically, and in many fami-
lies both spouses are employed. Family law
has changed as well, yet many problems
underscored by the Commission have
remained. Equal contribution by spouses is
not recognized by the vast majority of credi-
tors, for example. Often, "a non-wage earn-

ing, non-asset owning spouse will probably
be in a better position, from a legal and eco-
nomic point of view, following divorce ...
than during an ongoing marriage:' And
"[rjeformers have stressed the irony of
existing public policy in common law prop-
erty states which recognizes the principle of
spousal sharing and the concept of mar-
riage as an economic partnership only
when the marriage is no longer viable," that
is, at divorce.

At a national level a remedy for this
condition has been suggested through a
conversion to a community property sys-
tem. In 1979, the National Conference of
Commissioners on Uniform State Laws
formed a drafting committee on a Uni-
form Marital Property Act (UMPA). As the
fruit of their efforts, the Committee pro-
duced a draft intended to serve as a model
by which states could reform the "existing
rules [which] are fundamentally inconsis-
tent with the modern belief that marriage
is a partnership between equal persons
... ," and assuage the inequities outlined
by the Committee and recognized by an
increasing number of lawyers and laypeo-
pie. Wisconsin's endeavors along these
lines, however, began even before the
national proposal was issued.

A Push for Change:
Wisconsin's Marital Property Act
Wisconsin is the first common law prop-
erty state to address comprehensive mari-
tal property law reform. The state's Mari-
tal Property Act is linked to, but is to a
degree independent of, the Uniform Mari-
tal Property Act adopted by the National
Conference in July 1983. In fact, prior to
the formation of the UMPA drafting Com-
mittee, an ad hoc committee brought
together by the Governor's Commission
on the Status of Women had already
drafted the preliminary version of what
would ultimately become the state's Mari-
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tal Property Act. Wisconsin later based its
Marital Property Act on UMPA, to which
it had contributed many provisions while
the Uniform Act was in its infant stages.

It was an important relationship charac-
terized by symbiosis; while the Wisconsin
Act benefited greatly from the force of the
national reform plan when it faced law
makers, the national committee was aided
by the efforts of Professor June Weisberger
and those with whom she worked to for-
mulate a bill. A fertile exchange of ideas
and information was expedited by Peter
Dykman, who both served on the UMPA
drafting committee and works as a supervi-
sory attorney in the Legislative Reference
Bureau, the agency which drafted Wiscon-
sin's version of the Act.

The origins of the Wisconsin Marital
Property Act can be traced back to 1974,
to the failure of the State Equal Rights
Amendment. Proponents, frustrated in
their efforts to pass the constitutional
amendment, re-routed their plans and
worked for the passage of an omnibus bill
which would make the Wisconsin statutes
sex-neutral, and which addressed the spe-
cific issues they believed were in need of
reform. The omnibus bill passed, but
missing from its provisions was any revi-
sion of marital property laws. The reform-
ers took up marital property law reform
separately shortly thereafter.

Thus in the mid 1970s, the Governor's
Commission on the Status of Women initi-
ated a "broad push to define the legal rights
of women." Marital property rights were
among these. The momentum needed to
get a bill through the intricate machinery of
the legislature was underway.

From Groundwork to Enactment:
The "Popover Paper Days"
and Subsequent Passage
In 1975, an ad hoc committee made up of
legislators, practicing lawyers, citizens
groups and law professors was formed
under the auspices of the Governor's
Commission on the Status of Women to
"study alternative legal rules governing
spousal property rights and make recom-
mendations for change." Research was
provided through law students who
worked under the supervision of Profes-
sor Weisberger. Her role later grew to
include, along with other members of the
committee, the duties of exploring the
implications of a bill, determining what
direction it should take, and formulating
specific provisions. Professor Weisberger
then drafted instructions from the conclu-
sions drawn up by the Committee.

The early meetings of the ad hoc com-
mittee were held in the Popover Room in
the Memorial Union at the University of
Wisconsin. There, papers were presented
suggesting general policies for drafting

instructions. The meetings acted as a
sounding board where alternatives were
explored and tentative provisions were
modified or excised. These "Popover
Papers" streamlined the drafting process.
Comprehensive drafting instructions were
handed to the Legislative Reference
Bureau of the Wisconsin Legislature in
1978. The first bill was introduced in
December of 1979.

Its progress from then on was "due to
the dedicated efforts of Representatives
Mary Lou Munts, James Rutkowski and
Barbara Ulichny as well as Senators Wil-
liam Bablitch and James Flynn." Additional
support came in the Fall of 1983, when the
bill was re-drafted to incorporate most of
the provisions of the Uniform Act's provi-
sions. From the time of its inception to its
final form, the bill saw some forty-six ver-
sions. In March of 1984, the Wisconsin Leg-
islature passed "1983 A.B 200, the Marital
Property Reform Bill:' Governor Earl
signed the Act on April 4, 1984. On January
1, 1986 it takes effect. Wisconsin is the first
state to adopt a version of the Uniform
Marital Property Act.

For legislation proposing such funda-
mental change in existing law, 1983 A.B
200 encountered remarkably little opposi-
tion in the Senate. Votes there went over-
whelmingly in favor of it, 27 for, 5
opposed; in the Assembly the bill met
with greater resistance, 59 for, 43
opposed. Still, Representative Mary Lou
Munts claims she was "elated that it
passed in just three sessions."

Professor Weisberger attributes the
bill's success to three factors: firstly, to the
grass roots movement which preceded
and accompanied legislative debate and
broke the ground for reform; secondly, to
support the bill received from prominent
legislators; and lastly, to the earlier Wis-
consin legislative efforts which were key
to the passage of UMPA-based legislation.

Others involved in supporting the bill
agree with Professor Weisberger's analy-
sis, but hasten to add that her "untiring
efforts" were essential to the launching of
the legislation.

The Wisconsin Act: Provisions in Brief
It is not the aim of this article to offer a
detailed and scholarly explanation of pro-
visions of the Martial Property Act; that is
the place of law reviews and journals.
What is provided is a brief description of
some of the key changes included in the
legislation and the philosophical bases for
those changes.

A. Fundamental Premises

The Wisconsin Act is based on the "funda-
mental policy determination that it is desir-
able to replace common law definitions of
marital rights and responsibilities and

implement property rules with a definition
of marriage as a partnership between
equals and property rules consistent with
that definition." Its "root concept" is that
property attained during marriage by the
efforts of spouses is to be shared.

B. Classification of Property

The Act "creates a new system of prop-
erty rights applicable to property owned
by spouses during a marriage."

Property falls into one of two catego-
ries: Individual or Marital. The latter has
the broadest definition. Property acquired
during marriage and after the Act's effec-
tive date by efforts of Wisconsin married
couples is marital property. Each spouse
has an existing, one-half undivided inter-
est in it. This classification includes all
wages earned by either spouse and income
derived from the second category, individ-
ual property. All property is presumed to
be marital property unless classified other-
wise by a preponderance of evidence.

Individual property is defined as that
which is owned by a spouse at the time of
a marriage and includes property which is
acquired during marriage and after the
determination date by gift or by testamen-
tary disposition or under intestacy.

The Act has only tangential impact on
divorce proceedings. Its provisions seek to
establish above all the "present shared
property rights of spouses during mar-
riage." The Act simply escorts couples "to
the door of the divorce court:' and "adds
one more factor to the current list of factors
to be considered by a court when dividing
the spouses' property at divorce .... "

In order to minimize any constitutional
problems, the Act will have no immediate
impact on the characterization of property
held by couples who were married before
the Act's effective date. Such property will
"continue to have whatever characteris-
tics it had before the Act became applica-
ble to its owners" until divorce or death.

C. Management of Property

The Act offers a plan under which marital
property may be managed and controlled
by either one or both spouses.

Spouses may title marital property in
any form allowed by law. Management is
title based; if title to property is held by
one spouse alone that spouse has, under
the Act, the exclusive right to manage and
control the given property, "subject to the
general duty that he or she will do so in
good faith." Title, it should be stressed,
does not rebut the presumption that all
spousal property is marital property.

Either spouse may manage marital
property titled in the alternative; both
must manage that which is held in the
conjunctive.



D. Marital Property Agreements

A key provision in the Act allows spouses to
reclassify their property by a Marital Prop-
erty Agreement, which provides couples
with the opportunity to tailor an agreement
to their individual needs and requirements.
If no contractual variance is made, the Act
applies as stated in the statutes.

The adjustable nature allows a couple
to "opt-in, opt-out, or do both in part
[and] permits a couple to move its marital
economics from status to contract."

There remain, however, inalterable
rights provided by the Act. A Marital
Property Agreement can in no way mod-
ify the good faith management responsi-
bilities of spouses to one another, alter the
provisions protecting third party creditors
or bona fide purchasers, or the support of
children. All other provisions are open to
contractual variance unless contrary to
public policy.

E. Interspousal Remedies

Under the Act, marriage is viewed as a joint
venture and a quasi-business association in
which both partners have certain, defined
rights. The right to legal action by one
spouse against the other is one of these.

In situations where a given marital
property asset is titled in the name of one
spouse only, the Act specifically indicates
the existence of management rights for
the titled spouse. In addition, it provides
meaningful remedies to the spouse whose
name does not appear of record. More
specifically, a spouse may have a claim
against the other for "breach of duty of
good faith resulting in damage to the
claimant spouse's undivided one half
interest in marital property." If marital
property is used to satisfy a debt other
than a marital obligation, the non-obli-
gated spouse may ask for a court to order
that he or she be reimbursed with marital
property, redesignated as individual prop-
erty, equal in value to that taken to repay
the debt. Also, except for certain business
property, a non-titled spouse may have his
or her name added to a document of title.

F Taxes

The Act provides for a state joint income
tax system. The effective date of the Act
was planned to coincide with the start of
a new tax year for married couples.

G. Death of a Spouse; Probate

At the death of a spouse living in Wis-
consin, all property owned by that
spouse that was acquired during mar-
riage and before the determination date
that would have been marital property
under the Act is treated as marital prop-
erty. The provision aims to protect the
surviving spouse because property of the

deceased which would have been marital
property is divided in half before the
wishes set forth in the deceased's will
are taken into account.

H. The Trailer Bill

In June of 1984, the Legislative Council
established a Special Committee on Mar-
tial Property Implementation. Its task was
to formulate a technical amendments or
trailer bill to assist in a smooth transition
to the new marital property system. Pro-
fessor vveisberger was appointed to serve
as one of three public members. She also
served as the Chairperson of the Special
Committee's Technical Review Subcom-
mittee. As a result of the Special Commit-
tee's deliberations and the Legislative
Council's recommendations, a trailer bill
was introduced into the Wisconsin Legis-
lature in the Spring of 1985. The trailer
bill was passed by the Senate. At this writ-
ing, it awaits Assembly action.

The Reaction of Critics
Opponents of UMPA and Wisconsin's

version thereof have been characterized
by an unwillingness to change the existing
system. The cost and complexity of such
modifications, they argue, are too great.

Some have what Professor Weisberger
refers to as "philosophical differences"
with the provisions of the Acts, and do not
acknowledge that marriage consists of
two co-equal contributors.

A number of lawyers have pointed to
the legal headaches their profession will
face once the Act is implemented. John
Haydon ('59), a Milwaukee based coun-
selor with the law firm of Whyte and
Hirschboeck, spoke at the Law School's
Spring Program Seminar on The Wiscon-
sin Marital Property Act. Once a strong
opponent of the Act, he has now begun to
work to smooth its implementation,
largely through work on the trailer bill.
The reaction he feels lawyers will have to
the Act is one of "disbelief, frustration
and discomfort as they re-think the tradi-
tional ways of representing spouses." As
"conflicts become more and more the rule
than the exception:' lawyers will be
forced to re-examine the traditional ethi-
cal basis of representing a couple, the
spouses of which may now have separate
legal needs and interests. Above all, law-
yers must learn, he stressed, that
"informed consent is necessary to be free
of ethical problems" of the profession and
that separate representation of spouses
may, in many cases, be a necessity.

But since the Wisconsin Act followed
years of studying the shortcomings of the
common law property rules and the
advantages of many of the existing rules
in the eight American community prop-
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erty states, many of the faults associated
with the traditional property systems have
been overcome.

Foresighted provisions have, for exam-
ple, eliminated the dilemma wj-~icharises
when spouses maintain two residences,
one within, the other without the state-a
problem which many community prop· .
erty states still have not correct~d. In WIS-
consin, spouses are "free to designate the
law of the jurisdiction of their choice
which shall govern their property rights."
It is, one scholar said of an early version
of the bill, and mirrored in the propo-
nents' assessments of today's much
changed Act, "[a] carefully thought out,
well drafted and comprehensive statutory
scheme which addresses itself to the
underlying causes of the present difficul-
ties [and] discards the non-system of the
married women property act and instead
substitutes a true system of community
property better than any of the eight mod-
els now in existence ... ." " [It is] an excel-
lent model for other common law states."

The Future
The immediate impact of the Wisconsin
Marital Property Act will be the removal
of the "irony of existing public policy" in
a state which recognizes the principle of
co-equal spousal partnership, but only at
divorce. How long it will be before the
Act begins to reshape the edifice created
by former policies and statutes is impos-
sible to say.

Professor Weisberger believes an
immediate practical change brought about
by the Act will be the extension of impor-
tant economic rights to lesser-wage and
non-wage earning spouses-the extension
of credit, for one.

Subtle changes will be manifested over
longer periods of time, she maintains.
Ultimately, the Act will "give to home-
makers and lesser wage earners a true
sense of contribution, a new feeling of
self-worth and encourage them to partici-
pate more in decision making."

How this new feeling will affect the
divorce rate, the structure of everyday
family living, marital violence, probate
and the cost of death or divorce, is yet to
be seen. Whether or not one family can
be represented by single counsel also
remains a question in some minds. Part of
the answer will be found in how aware
the public is of the new legislation and
how comprehensible it finds it.

The majority seems to concur, in any
case, that UMPA and the Wisconsin Act
will provide for a more equitable marital
status for both spouses. At a time when
the fundamental institution of our lives
has proven so fragile, the Acts offer a
new promise toward a sounder frame-
work for marriage.


