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Frank Tuerhheimer's course in Evidence
has been a student favorite for years

and he shoulders-when he offers the course-
one of the heaviest teaching loads of anyone
on the Wisconsin Law Faculty these days.

Those large enrollments obviously reflect
his excellence as a teacher. But the big
enrollments probably reflect also the fact that
Frank has kept sharply tuned his skills in
handling the rules of evidence. Indeed, since
he joined the Wisconsin Law Faculty in
1970, we have repeatedly lost him to calls for
public service taxing his abilities as a trial
lawyer: From 1973 to 1975 he served-as an
Associate Special Prosecutor-with the
Watergate Special Prosecution Force. That in
tum was followed by four years of service as
the United States Attorney for the Western
District of Wisconsin from 1977 to 1981.

Since 1981, he has been back as a full-time
member of the Law Faculty but he has carried
on the side an important role for the State
Bar of Wisconsin and the Wisconsin Judicial
Commission, investigating and pressing com-
plaints of lawyer and judicial misconduct.

The essay which follows was written by
Professor Tuerhheimer at the request of the
GARGOYLE and is offered as his assessment
of the Federal Rules of Evidence as they
approach their tenth year in operation. As
the essay makes clear, he has taken sides on
questions which have divided those who have
acquired considerable mastery of the art of
collecting and offering evidence. And while
the GARGOYLE offers no guarantees what-
ever that it will publish any responses it may
receive, our management is open minded and
welcomes reactions from readers-some of
which we might even publish.

Professor Tuerhheimer's essay:

In 1975 the Federal Rules of Evidence
went into effect. The Rules had been
drafted by a committee of practitioners,
judges and law professors, had been

reviewed by other committees and,
presumably, the Supreme Court and the
Congress.

The make-up of the drafting committee
was designed to insure that the best of the
existing body of law was selected and that
the end result would be a clear expression
of the law. It is interesting to note that
despite the august and "non-political"
make-up of the group responsible for the
Rules, political compromises are plainly
evident in the wording of the Rules and
there are a number of facial problems
with them.

Compromises
An examination of the Rules, especially
the hearsay exceptions, reveals a number
of compromises explicable only in terms
of arbitrary line drawing between those to
whom the rule against hearsay was a dis-
trusted rule generally impeding the gath-
ering of probative evidence and those to
whom the rule was a vital cog in the pro-
cess of insuring against unjust verdicts.
There are three illustrations of this.

1. Dying Declarations
The role of dying declarations has been
the subject of controversy for centuries.
Under the common law there was an
exception to the hearsay rule in the case
of dying declarations where the declarant

died and where the prosecution or
defense wanted to put in what the declar-
ant, while under a belief of impending
death, said concerning the events that led
to the death. The declarant's unavail-
ability was then, and remains, a condition
to the use of the evidence. The prosecu-
tion might rely on such evidence to show
the identification of the defendant. The
defendant might rely on it to show that
there was a defense of self-defense, that
the deceased did something to provoke
the defendant and admitted it before
dying. In either case, the reliability of the
evidence to justify the exception to the
hearsay rule came from the idea that a
person believing that death was imminent
was not about to lie.

Given the logic of that exception, it
would follow that in cases where the con-
sequences were far less serious than those
in a homicide prosecution, such as in a
civil suit brought by the victim or his
estate against the perpetrator or in an
assault prosecution where the victim sur-
vived, that in either of these cases the
declaration made under a belief of
impending death would be equally admis-
sible. The common law, however, in its
strict form, remained rigid, and was
changed only in a minority of
jurisdictions.

When the Federal Rules were adopted,
there was an effort made to have the
hearsay exception applied to all cases
where it was logically applicable. Others
wanted the strict common law adhered to.
The sentiment between those in favor of a
larger application of the exception and the
traditionalists was not resolved with any
logic. The Federal Rule now provides that
the statement made under belief of
impending death is admissible in a prose-
cution for homicide or in a civil action or
proceeding.
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What we have done therefore is to take
the most serious of the cases-homicides
and those cases (civil actions) where there
are no penal sanctions-and made the
exception applicable. We have left the
exception inapplicable in the less serious
criminal cases such as assault. It would
seem that if reliable enough to use in a
homicide case where a person may be sub-
ject to life imprisonment or even death,
such evidence should be usable in assault
cases where the sanctions are far less.

Fortunately, the Wisconsin version of
the Rule was not the product of the same
diverse pressures. In Wisconsin, a state-
ment made by the declarant while believ-
ing that death was imminent is admissible
if it concerns the circumstances as to
cause of what the declarant believed to be
his imminent death, without regard to the
kind of case the evidence is offered in.

2. Declarations Against Interest
A second reflection of the political process
by which these Rules were adopted relates
to the hearsay exception involving a state-
ment against interest, another exception
applicable only if the declarant is
unavailable.

In the common law, a statement against
a declarant's pecuniary interest was
admissible on the ground that someone
would not make a statement against pecu-
niary interest unless it were true. Again, it
would follow that if the declaration
against a civil interest is reliable enough
to warrant an exception to the hearsay
rule, then a declaration against penal
interest-where a person is also subject to
potential fine and therefore pecuniary loss
and in addition is subject to possible
imprisonment-would be equally reliable.
At least one could not draw any reli-
ability-type distinctions between the two.

The common law, however, was con-
cerned about the possibility of collusion
between a person accused of crime and
another. Thus, if A were charged with a
crime, B could tell a third person that he,
B, committed it and disappear. A would
then call the third person as a witness in
an effort at creating a reasonable doubt
about his commission of the crime by
showing that B had confessed to it. After
A's acquittal, if B were caught, the evi-
dence against him would be very slim if
anything at all. Moreover, A would be
free to make comparable admissions to a
third party and be immune from further
prosecution on double jeopardy grounds.
Because of this fear of collusion, under
the common law, declarations against
penal interests did not qualify under the
exception. As was true in the instance of
dying declarations, a minority of jurisdic-

tions had changed the common law,
applying the declaration against interest
exception to penal interests as well.

This was the state of law in 1975. The
drafters of the Rules were divided among
those who felt the strict common law
position was correct and those who felt
the exception should be broadened to
include penal interest. Supporters of
broadening the exception rested on the
theory that the usual rules of the court-
room could deal with the possibility of
collusion, that all one was talking about
was the question of admissibility, that the
question of weight was to be left to the
jury, and that the prosecution would be
free to produce evidence of collusion if in
fact there was some. The argument
acknowledged that while there might be
some collusion in some cases, in other
cases there was none and why have an
absolute bar against the evidence?

Once again, the promulgation of the
Rule reflected a compromise between
these two opposing interests. As adopted,
the Rule provides that a statement sub-
jecting the declarant to criminal liability is
admissible but, where offered to excul-
pate the accused, admissibility was per-
mitted only where there are corroborating
circumstances indicating the trustworthi-
ness of the statement. A comparable con-
dition does not attach to the statements
against pecuniary interest.

The Wisconsin rule is identical. The
corroboration requirement is unusual.
Modern rules [e.g., those in rape prosecu-
tions) have tended away from corroborat-
ing requirements, and in any case, a strict
implementation of the requirement may
raise major constitutional issues, as Cham-
bers v. Mississippi, 410 U.S. 284 (1973),
makes clear.

3. Prior Inconsistent Statements
A third area of conflict relates to prior
inconsistent statements. Under a strict
definition of hearsay, a prior inconsistent
statement offered for its truth is hearsay.
However, by definition, prior inconsistent
statements are inconsistent with state-
ments of witnesses who are in court and
able to testify-and therefore are available
for cross examination. For that reason, the
danger of admitting hearsay evidence-
words spoken by a person not available
for cross examination-is not present.

Therefore, courts had long ago begun
the process of permitting such prior
inconsistent statements to be received for
their truth. The reasons were not only
because the declarant was available to be
cross examined, but also because it was
rather a difficult thing for a jury to under-
stand and apply the distinction between

evidence received for its truth and evi-
dence received only for its impact on the
credibility of the witness. Thus, in a large
number of jurisdictions-induding Wis-
consin-the rule had been expanded to
provide that a prior inconsistent statement
could be received for its truth.

When the Federal Rules of Evidence
were adopted, however, once again those
favoring strict common law definition ran
into those who favored a significant
expansion of the common law. The end
result is that under the Federal Rule a
prior inconsistent statement can be
received for its truth if made by someone
who is subject to cross examination, is
inconsistent with testimony, and was
given under oath subject to a perjury pen-
alty. It is this latter requirement which is
the compromise between the two factors.

In Wisconsin, again, the broader posi-
tion was adopted-namely, any prior
inconsistent statement made by someone
who is subject to cross examination about
the statement is receivable for its truth.

Wording Problems
Despite the extensive review process to
which the Rules of Evidence were sub-
jected, there remain certain wording prob-
lems in the Rules which were there from
the beginning and which are still present.
Perhaps precisely because of the cumber-
someness of the process which led to their
adoption, these problems have not been
eliminated.

1. Use of Prior Crimes
The Rules provide that, for purposes of
attacking the credibility of the witness,
evidence of prior crimes may be estab-
lished but only if:

althe crime involved dishonesty or false
statement; or
b)the crime was a felony "and the court
determines that the probative value of
admitting this evidence outweighs its
prejudicial effect on the defendant."
Thus we have two categories: crimes

which involve dishonesty or false state-
ment (which are flatly admissible subject
to time requirements)-and felony cases
which do not involve dishonesty or false
statement (which may be admitted if the
judge determines that the probative value
of the evidence outweighs the prejudicial
effect "to the defendant."]

The difficulty with this Rule is obvious:
not every person cross-examined with a
prior crime is the defendant. Does this
mean that a non-litigant witness may be
cross examined with respect to any prior
crime regardless of its probative value-or
lack thereof-and regardless of the poten-



This is not, however, to say that the Rules of Evidence are hurtful or
inconsequential. The reason for an affirmative and supportive conclusion
about the Rules is in part because of their practical impact.

tial prejudice to the case of the party call-
ing the person? What if the Rule is to be
applied to a proceeding where there are
"petitioners" and "respondents"-or
"libelants" and "libelees"? Courts have
not interpreted the Rule as narrowly but
the interpretation problem was clearly
avoidable in the first place. The Wiscon-
sin version of the Rule does not have this
problem. Wisconsin simply admits prior
crimes and then provides that prior
crimes my be excluded if the probative
value is outweighed by the danger of
unfair prejudice, without any reference to
the entity that has to be prejudiced.

2. Character Evidence
A second problem as to wording can be
found by comparing the rule on impeach-
ment (Rule 60S) with the rule on charac-
ter (Rule 404). Rule 404 states that the
character of the accused cannot be put
into evidence unless the accused himself
calls character witnesses and then the
prosecution seeks to rebut the accused's
evidence of good character.

Standing alone, Rule 404 simply
embodies the common law rule that the
defendant must open the door to such evi-
dence and that the prosecution cannot
introduce evidence of the defendant's bad
character without the door having been
opened. Rule 60S, however, provides that
a witness's credibility may be attacked in
form of character evidence provided the
evidence refers to the character for truth-
fulness or untruthfulness.

The juxtaposition of these two Rules
then poses the question whether a defend-
ant in a criminal case is to be viewed as a
defendant under Rule 404-01' as a wit-
ness under Rule 60S-when the prosecu-
tion seeks to impeach his credibility by
evidence showing he is an untruthful per-
son. The handful of cases that deal with
this issue tend to resolve the conflict in
favor of Rule 404. There is, however,
nothing in the Rules that compels such a
conclusion.

3. When to Impeach
A third problem relates to impeachment
by evidence of conviction of a crime and
when such impeachment evidence may
be introduced. Rule 609 deals specifically
with such impeachment, states that for
purposes of attacking the credibility of a
witness; evidence that the witness has
been convicted of a crime "shall be admit-
ted if elicited from him or established by
public record during cross examination. "
Rule 607 of the Rules provides that the
credibility of a witness may be attacked
by any party, including the party calling

him. This latter Rule codified the trend in
the case law present at the time of the
promulgation of the Rules that a party
may impeach his own witness and was no
longer vouching for the witness's credi-
bility as was the case in the common law.

Nevertheless, when one juxtaposes the
generality of the Rule 607-which says a
witness may be impeached at any time-
with the specifics of Rule 609-which pro-
vides that the prior crimes "shall" be
shown "during cross examination"-there
is an obvious conflict

Analysis
On its face, the fact of Federal Rules of
Evidence which can be reproduced in
probably less than 20 typewritten pages
constitutes a major tour de force. Wigmore
has written on the rules of evidence in
eight volumes; Professor McCormick's
simplified version is hundreds of pages
long. In this context, an expression of the
rules of evidence in such a short space is
astounding.

Not surprisingly, therefore, the Federal
Rules of Evidence are not, in fact, the last
word on the rules of evidence.

This is not, however, to say that the
Rules of Evidence are hurtful or inconse-
quential. The reason for an affirmative
and supportive conclusion about the
Rules is in part because of their practical
impact. One of things they do is to tie the
rules of evidence together into a bound
volume which is annotated so that issues

dealing with questions of evidence can be
focused on for research purposes almost
immediately. When evidence questions
arise during the trial, lawyers and judges
have a volume to look to which directs
them to the governing rule and relevant
case law so that presumably questions of
evidence can be resolved more efficiently
and more quickly than they were before
the Rules went into effect. Judge James
Doyle of the Western District of Wiscon-
sin, who has presided over federal trials
for many years, both before and after the
enactment of the Federal Rules, has made
this observation. He notes that the Rules
are very helpful to judges because they
facilitate trial not only in that they permit
a speedier resolution of evidentiary issues,
obviating the need for lengthy adjourn-
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ments, but they also facilitate a correct
decision of the rules because relevant case
authority can be found much more quickly.
Thus, the time pressures inevitable in
resolving legal issues amid trial are less
likely to cause a mistake.

My own experience-which includes
trials in federal court both before and
after the enactment of the Rules-con-
firms this. There are, however, the inevi-
table problems of a major change such as
the codification of evidentiary case law
clearly is: the Rules can be ignored or
they can be relied on too heavily. There
are lawyers who are totally oblivious to
the existence of the Rules. These are
mainly lawyers who had been trying
cases for many years prior to the enact-
ment of the Rules and who continue to
function as if there were no Rules at all.
There is also the opposite extreme: law-
yers who look upon the Rules as embody-
ing the beginning and the end of the rules
of evidence who feel that if they have
mastered the Federal Rules of Evidence as
contained in 20 pages, then they have
indeed mastered the rules of evidence. In
either case, discussions on admissibility
issues are a disaster and not helpful to the
orderly conduct of the case.

It is unfortunate that the political pro-
cesses at work when the Federal Rules of
Evidence were adopted froze into written
law changes that were well in progress in
the case law. In this respect, the Federal
Rules are regressive. Dying declarations

and declarations against interest are not,
however, the staple of federal evidentiary
issues; they arise rarely in federallitiga-
tion. When balanced against the tremen-
dous practical value of an evidentiary
code-as Judge Doyle has described-the
end result is clearly worth it.


