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by Professor William Whitford

Over the years, and with a
greatly accelerated pace in the
past decade, teachers of Creditor's
Rights have had to make a great
number of changes in the content
of that course.

At one time a traditional cred-
itors' rights course would cover
two principal areas. One area was
commonlaw remedies, such as the
writ of fieri facias (known more
often today as the writ of execu-
tion) and the equitable creditors'
bill proceeding. The other prin-
cipal area was bankruptcy.
Bankruptcy is such a broad sub-
ject that any teacher must pick
and choose as to what parts of it
can be covered thoroughly. Tradi-
tionally' emphasis was given to
the validity of security interests in
bankruptcy. This was a very sen-
sible choice. It is a much litigated
area of bankruptcy, and it is also
of great practical importance to
the practitioner, who needs to
know how to draft a security
agreement that will be valid in
bankruptcy.

Today creditors' rights teachers
have had to abandon both tradi-
tional areas. Though common law
collection remedies continue to ex-
ist in many states, they are little
used. In every state statutory col-
lection procedures have been
adopted and are invariably used.
These statutory procedures differ
greatly in detail among states.
Fortunately, however, there has
been a general conceptual consis-
tency in the statutory procedures.
Thus, nearly every state provides
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an attachment procedure, a gar-
nishment procedure, a statutory
post-judgment discovery pro-
cedure for the creditors, and so
forth. Thus, in law schools which
aspire to teach more than the law
of the state in which they are lo-
cated, it has been possible to teach
the general concepts underlying
these procedures, while indicating
that in detail the procedures
varied greatly among states.

In the past decade two sets of
events have caused new turmoil in
collection law, creating new
difficulties as creditors' rights
teachers plan the non-bankruptcy
aspects of their courses. One set of
events has been a series of
Supreme Court decisions, begin-
ning with Sniadach v. Family Fi-
nance Corp., 395 U.S. 337 (1969), a
Wisconsin case. These cases cre-
ated concern that much tradi-
tional collection law would be
found violative of due process, at
least when applied to consumer
debtors. In particular, a few years
ago, it appeared possible the
Supreme Court would hold vir-
tually all pre-judgment remedies
unconstitutional, and further
would require extensive changes
in the ways security interests and
statutory liens (such as mechanics
lien) are enforced. In recent cases,
however, - the most recent
decided only last term - the

Supreme Court has retreated from
its more radical earlier sugges-
tions. It now seems virtually cer-
tain that the Constitution will re-
quire only detailed changes in tra-
ditional collection procedures.
After a decade of not being able to
tell students what the law is or
will be, and feeling compelled to
canvass the various possibilities,
creditors' rights teachers can
return to teaching the general
concepts underlying settled collec-
tion procedures.

The other recent set of events
will have more long-lasting
effects. With the consumer move-
ment has come extensive statuto-
ry and administrative regulation
of the collection of debts from con-
sumers. The amount of this new
regulation is so extensive that I
could not possibly summarize it
here. It is fair to say, however,
that the amount of new regulation
is greater in Wisconsin than any-
where else, because of the enact-
ment of the Wisconsin Consumer
Act. That Act is this country's
most comprehensive amendment
of traditional collection rules, as
applied to consumer debtors.

The effect of the reformist out-
pouring of the last decade has
been to create a separate body of
collection law for consumers. It
seems important to cover this ex-
tensive new legislation in a cred-
itors' rights course. At the same
time, coverage of the basic
statutory collection procedures,
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such as attachment, remains Im-
portant, for they are critical to col-
lection from a business debtor and
have some applicability to con-
sumer transactions as well. The
result has been an increase in the
amount of non-bankruptcy
material to be covered in a cred-
itors' rights course. And it has led
me to divide that part of my
course into two parts: collection
from the consumer; and collection
from the business debtor.

Time has also taken its toll on
the traditional handling of
bankruptcy problems in a cred-
itors' rights course. The first ma-
jor change was necessitated by the
widespread enactment of the
Uniform Commercial Code in the
early 1960's. With the Code came
the introduction into law school
curricula of courses which
emphasized the Code, and in par-
ticular Article 9 of the code. (Toa
great extent these courses
replaced the traditional courses in
Sales and Bills and Notes.) Article
9 is drafted with the provisions of
the Bankruptcy Act governing the
validity of security interests in
bankruptcy very much in mind,
and it has seemed senseless not to
consider the two legislative enact-
ments together. As a result, in
this law school and most others,
coverage of a bankruptcy trustee's
power to set aside security in-
terests has been allocated prin-
cipally to the Commercial Law
course.

There is still much about
bankruptcy for a creditors'
remedies teacher to cover, of
course, even if the traditional
"bread and butter" topic has been
allocated elsewhere. Further
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difficulty arose in the 1970's
however, when the National Com-
mission on Bankruptcy Laws
recommended extensive changes
in existing bankruptcy law, in-
cluding such major matters as
abolition of the traditional
bankruptcy trustee system for ad-
ministering bankruptcy estates
and the establishment of uniform
federal exemptions for bank-
ruptcy proceedings. Moreover, it
soon became clear that, in
response to the Commission's
recommendations, Congress
would enact extensive revisions of
the existing bankruptcy law.
Because many of the Bankruptcy
Commission's recommendations
were controversial, however, it
was not clear precisely what the
new Bankruptcy Act would look
like. Some compromising seemed
inevitable.

About this time, the House
Judiciary Committee, which has
jurisdiction over bankruptcy legis-
lation, became concerned with
matters it considered more impor-
tant - such as the impeachment
of a President and related con-
cerns. Creditors' Remedies
teachers were not consulted about
this determination of workload
priorities, and the Committee's
decision has caused us considera-
ble difficulty. Since the publica-
tion of the Report of the
Bankruptcy Commission,we have
known that bankruptcy law was
to be extensively revised, but it
was not until the fall of 1978 that
we knew what the revisions would
be. We could teach existing law,
which students are almost certain

not to practice under. We could
teach the Bankruptcy Commis-
sion's recommendations, but this
was not law, and it seemed likely
that Congress would make
changes in those recommenda-
tions before adopting them. Truth,
of course, always lies in between,
and so I, as did most creditors'
remedies teachers, chose to teach
both.

It can readily be seen that the
various forces that have induced
changes in the content of cred-
itors' rights courses have also
combined to create a nearly in-
tolerable load on law teachers. In
effect, I am teaching two separate
bodies of law respecting collection
remedies, and lately I have been
trying to teach two separate
bankruptcy statutes as well. Can-
dor forces me to admit that the
consequence has been a neglect of
a considerable body of bankruptcy
law - much to the gratitude of
most students, I am sure, who
must regard contemporary cred-
itors' rights courses as inundated
with detail.

Continued on page 18
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Grading, ofcourse, is a very sen-
sitive matter. Muchmust be left to
the judgment of individual faculty
members. The committee
therefore approached the matter
cautiously and decided to limit its
initial recommendations to the
first-year courses where the stu-
dents are assigned to sections or
professors. The committee's
preliminary recommendations,
which were adopted by the faculty
last spring, are as follows:

(1) Faculty members teaching
large first-year sections should at-
tempt to keep average grades for
their respective sections within
about a one point range, from the
highest section to the lowest;

(2) Faculty members teaching
small first-year sections should at-
tempt to keep averag~ grade~ f?r
their respective sections within
about a two point range;

(3) A range of grades in a large
first-year section of less than 17
points or more than 27 points
should be regarded as extraordin-
ary; in a small section, a range of

GRADES Continued from page 5 grades of less than 12 points
should be regarded as extraordin-
ary;

(4) Faculty members teaching
large sections of the same subject
should consult with one another in
order to attempt to keep the grad-
ing pattern for their respective
sections consistent; similarly,
faculty members teaching small
sections of the same subject
should consult with one another;

(5) The Dean's office, with the
assistance of the faculty con-
cerned, should, at the end of each
semester, prepare, post and dis-
tribute grading information in ac-
cordance with the committee's
recommendations as set forth in
its proposal.

The committee is continuing its
study and willmake recommenda-
tions pertaining to grading of up-
per-class courses in a report to the
faculty during 1978-79.It is hoped
the Law School grading system
will come ultimately to reflect as
faithfully as humanly possible the
abilities of the students it evalu-
ates, to the benefit of both those
who rely on the grades and those
being graded.

CREDITORS'
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I am pleased to be able to report
that some relief is in sight. As re-
ported above, the Supreme Court
appears finally to have decided
what the Constitution means with
respect to collection remedy pro-
cedures. Consequently, less time
need be spent in future creditors'
rights courses in speculating on
how the Court might go.More im-
portantly, Congress has just put
the finishing touches on a new
Bankruptcy Act.

Professor Bernstine
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