
ALUMNUS QUESTIONS; LAW SCHOOL ANSWERS

This exchange of ideas has led
to a couple of lunch-time confer-
ences between the writers.

From Bob Murphy in response
to the Dean's invitation to partici-
pate in the annual visitation on
November 15 and 16, 1974:

"N 0 thoughtful person should
minimize the administrative prob-
lems of operating a law school in
these years, or the difficulties in
teaching the law itself. Each is
entitled to very sympathetic treat-
ment and understanding."

ee • • • I appreciate the job you
are trying to do, including the all
too rare courage you exhibited in
the speaking out against what
you thought was inadequate treat-
ment of the Law School. There is
not much the practicing segment
of the Bar can _do in university
circles since you must make your
own image in that highly competi-
tive atmosphere. I do think you
should seek a large circle of friends
on the outside who can in time get
the Law School some of the fuller
support it needs from both the
private and public sectors. "

(I) faculty members "shuck
off"teaching to do research;

(ii) faculty activity was dilet-
tantism not "true research";

Trubek's memo, November 4:

ee • • • There are four points that
have to be addressed. Three have
to do with research, the fourth with
teaching."

"Murphy makes three allega-
tions about the faculty's involve-
ment in research:

Mr. Murphy's letter was circu-
lated to the Faculty by the Dean.
It stimulated two thoughtful, writ-
ten responses. One, a memo ad-
dressed to the Dean, urging him to
reply to Mr. Murphy came from
Professor David Trubek; the other,
a letter from Professor Joel Hand-
ler, was addressed to Mr. Murphy.

(iii) research has focused on the
wrong thing.

"The first is a serious point and
should be addressed. As Dean, I
think you have the obligation to

"The alumni of our Law School
have not been generous in
acknowledging their collective in-
debtedness. Perhaps the faculty
should share part of the respon-
sibility for this less than ideal
situation. Both should strive to
improve it."

"It is my hope that a weekend
of this kind (the annual visitation)
could begin to furnish the basis
for an intelligent collaboration
among the tea chi n g, practicing
and judging segments of the Bar.
We should know fun well that our
enemies can divide us if we are in
fact divided internally. Whether we
are thinking selfishly or in terms
of the public interest, this is not a
pleasant prospect. The attacks on
professionalism are already nearly
universal and we should hardly
be contributors to the movement. "

"There was widespread resent-
ment felt a fewyears ago by mem-
bers of the practicing bar that the
Law School was teaching activism
in social reform areas before its
students were well grounded in
substantive principles in tho s e
same areas. I have heard practi-
tioners say that it took five years
for them to overcome the effects
of the kind of teaching demonstrat-
ed by their clerks and associates.
My own view is that this is an
extreme argument, but the very
fact of its utterance should give
pause to you and the others whose
genuine concern is for the future
of the profession. "

faculty were trying to shuck off
teaching duties in favor of what it
called research. The latter is in
itself an honorable word which
some faculty activity may not al-
ways have merited. Some practi-
tioners thought there was too much
dilettantism parading as research
effort. Much research seemed to be
bent in the direction of what was
believed to be wrong rather than
in improving what was already
working, even though imperfectly."

***

Robert B. L. Murphy is an in-
terested alumnus of the University
of Wisconsin Law School, and a
distinguished senio r lawyer in
Madison. The exchange of letters
reprinted below raise, on Mr.
Murphy's part, some of the serious
questions whie h many lawyers
have about the Law School, and
elicit responses from Professors
David Trubek and Joel Handler
about the "teaching versus
research» storm which blows over
all higher education today.

ee • • • the law faculty has not
endeared itself to the practicing
profession because of the appear-
ance it gave of its unwillingness to
share its problems with practition-
ers. Many of those in the teaching
sector had an unwarranted hostili-
ty toward the practicing sector and
I regret to say converse was true.
Some practitioners tho ugh t the
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point out to Mr. Murphy and
those whose views he claims to be
echoing that teaching and research
are inseparable activities. It is im-
possible to do responsible teaching
in any but the most elementary
areas without being engaged in
the production of knowledge in
that area . . . "

"The second two points are
harder to deal with, because their
meaning is obscure. If the accusa-
tions of dilettantism were not such
a serious affront to the faculty, it
might be reasonable to ignore
such an incomprehensible sentence
as Murphy's statement that "much
research seemed to be bent in the
direction of what was believed to
be wrong rather than in improv-
ing what was already working,
even though imperfectly." Since the
thought is not very clear, but given
the implicit attitudes that seem to
underly this statement, I think you
should address this point as well."

ee It seems that Murphy is un-
happy because faculty research
has pointed up problems in var-
ious areas of the Law, and sug-
gested reforms. I take it that he
wants faculty to focus more on
what is right in the system. That
seems to reflect a misunderstand-
ing of the function of the university
in society. Our task should not be
to celebrate the system, but to im-
prove it. Naturally, our research
should be critical. If things are
working well, there is less need for
the researcher. It's where there are
problems that he is most needed.
The medical researcher studies dis-
ease more than he worries about
health. So should we."

"The observation about teach-
ing is connected with the misunder-
standing of the role of research. Of
course, I share Murphy's concern
that our students are not thorough-
ly grounded in the fundamentals
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of the science of law. But the cause
of this is not too much research or
too much emphasis on the use of
law to solve social problems, but
too little. Our students learn most
of the things we can teach in big
classes quite well. They learn the
basic analysis tools and the major
substantive principles. But they
learn too little of the "law in ac-
tion". This means some of the
practice skills you are concerned
with, and it also means learning
how law actually works in society.
We try to do this through our
specific courses and overview sub-
jects like Legislation, Legal Proc-
ess and Sociology of Law. But the
best way for a student to really
grasp this dimension of the law is
by immersion in a problem and
the legal reaction to it. Only by
learning in depth how the legal
system engages (or fails to en-
gage) the many social problems it
deals with will students understand
in general what law in our society
is all about. To do this, students
should do more in depth research.
And the best way for them to do
that is to work with faculty mem-
bers themselves engaged in such
activities. "

Murphy wrote again to the Dean:

ee • • • The burden of my mes-
sage was, and continues to be,
that the alumni of our Law School
can no longer afford to misunder-
stand the aims and problems of
the school. By the same token
some of the faculty, at least, need
a deeper appreciation of the prob-
lem of their graduates who enter
areas other than those which the
faculty think are the only worth-
while ones. "

"In brief I am pleading for the
kind of understanding which will
draw alumni and faculty together.
It is inexcusable that they remain
apartin areas of common interest."

"There isn't the slightest ques-
tion in my mind that in the years
ahead we are going to live either
under a rule of law which pre-
serves the substantial freedoms, or
under a rule of the strong man.
That issue is so fundamental in
my mind so as to overshadow
everything else."

"The Law Alumni Association
and the Barristers both provide
desirable means for maintaining
some contact with the school. The
Board of Vis it 0 r s undoubtedly
had value when it has been con-
stituted and chaired as it is at
present. These have apparently not
proven to be enough to do the job
either for the outside alumni or
the faculty."

"It is my hope that this kind of
blunt message can be conveyed
the weekend of November 15-16.
I remain certain that not very far
under the surface the overwhelm-
ing number of older alumni, at
least, have the sense of deep loyal-
ty and heavy indebtedness. The
challenges are how to stimulate
that loyalty and get some pay-
ments on the indebtedness. I think
both are possible."

"While my current commitments
fill my time very comfortably, I
should be glad to be of any pos-
sible assistance to you and the
school. "

continued on page 16

Professor Trubek
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Professor Joel Handler wrote
to Mr. Murphy directly on No-
vember I Lth.

"George Bunn circulated to the
faculty your letter to him dated
October 22. This is my personal
response. As Chairman of the
Graduate & Research Committee,
a member of the SmongeskiCom-
mittee, and an Institute Fellow at
the Institute for Research on Pov-
erty, I think that I am in a good
position to respond to you about
the research activities of many of
the faculty members. Themost ob-
vious error is the assertion that a
great part of the research that goes
on here is "dilettantism," too nega-
tive in character, not sufficiently
pragmatically oriented, etc. This
accusation comesat a particularly
ironic moment. As you mayor
may not know, law school re-
search is very underfunded. A
principal source of funding could
be the University ResearchBoard.
However, many of our colleagues
are turned down because their re-
search proposals are too policy or
practically-oriented; by this the
Board means that the research is
focused on practical problems
whose end product is often the
proposal of model statutes, or
changes in judicial and adminis-
trative rules, changes in proce-
dures, etc.Not unexpectedly,many
of our young colleagues are very
upset at the University Board's
attitude . . . "

"As a member of the Smongeski
Committee, I can also attest to the
pragmatic nature of the research.
The two grants that we awarded
this year were for postmortem es-
tate planning and informed con-
sent in medical procedures. Most
of the other proposals wereof this
nature-for example, state and lo-
cal tax problems, various environ-
mental issues (particularly how
burdens should be distributed),
problems of Indian law. Indeed,
I think that if one would total up
the various research effortson the
part of the fa c u It y, one would
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Robert B. L. Murphy

begin to think that there is not
enough concern with history, phi-
losophy, jurisprudence, and ethics.
There is, of course, some, but cer-
tainly the overwhelming majority
of projects are dealing with cur-
rent, relevant problems."

ee It is hard to respond to the
charge that the research is nega-
tively oriented or debunking, rath-
er than constructive. What seems
radical or far-out to some, seems
moderate, or even reactionary to
others. In my own field, for ex-
ample, several years ago webegan
to work on the negative income
tax as an alternative to the welfare
system; at that time, such a pro-
posal seemed far-out. Yet,wewere
all surprised when a Republican
Administration proposed the Fam-
ily Assistance Plan. I think that
you would find the same to be
true of most of our research. It is
critical; it is proposing change;
but I think it is, by and large,
pragmatic and moderate. The law
school faculty is always surprised
to hear themselves described as
radical; and indeed, it is not true."

"The problem about the balance
between teaching and research is a
very difficult issue. Contrary to
what the Bar might think, the vast

majority of our personnel budget
has gone into teaching. As you
know, we struggle under the bur-
den of enormous numbers of stu-
dents. Nevertheless, we have made
progress. I think that our first year
teaching program is something
that we can all be proud of; we
have fielded a very solid group of
teachers. The problem is that we
do not have the manpower to do a
lot more throughout the three
years. What we need are different
kinds of courses, more individual
or small group classes to teach
deeper analysis, problem-oriented
research, and professional skills.
It is by now universally agreed
among all thoughtful people in
the law school world that wecan-
not teach students to read, write,
and think clearly in the context of
large lecture halls. And these are
the basic skills of the lawyer."

"At the same time, research is
still sorely needed. In my own
case, many years ago I was fund-
ed to study the administration of
welfare. My basic work dealt with
the Wisconsin system and as a re-
sult of the research, I now have
been able to teach my students
where the real problems in welfare
administration are, and how they
as lawyers can deal with them.
At the time that I started, this sort
of material was simply not avail-
able. If welfare was dealt with at
all, it was only in the context of a
few appellate court cases; there
was nothing on state and county
administrative issues, fair hear-
ings, the relationships betweenwel-
fare clients and caseworkers, etc.
Yet, these are the things that law
students as future lawyers have to
know about welfare. The same
problems apply across many
areas of administrative law. In the
areas of transportation, utilities,
environment, state and local gov-
ernment, and so forth, our efforts
should be to research the day-to-
day administrative problems, how
clients are affected, as well as
larger issues of policy. At the same
time, we do have an obligation to
discuss the political, social and
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economic considerations that are
reflected in various rules of law
and administrative pro g ram s .
Again, to return to my own field,
we compare the various types of
welfare programs and insurance
systems along these dimensions,
all well as the detailed statutory
provisions. When we have this
kind of information, we can then
present live, relevant, intellectual
and practical courses. But this
kind of information can only be
obtained through research."

PRELIMINARY REPORTOf
LAW SCHOOL BOARD Of VISITORS

NOVEMBER 14& 15 1974

The winter issue of the Gargoyle (vol, 6, no. 2) carried the report of
the Visitation by the Board of Visitors in February, 1974. When that
report was published, the 1974-75 visitation had also come and gone.
The following is the report of the second visit.

The management of time so that all events can be seen in proper
sequence is one of society's great problems, which the Gargoyle shares.

"When research is viewed this
way, that is, as the necessary
method of updating and revising
the curriculum in light of current,
real problems that confront the
pro fes s ion, then the conflict
between research and teaching
tends to diminish. I am confident
that most of the research of my
colleagues is of this character. It
not only results in scholarly pub-
lication, but feeds back into the
courses."

SUPPORT THE LAW SCHOOL FUND

* * *

The report of the Board of Visi-
tors which was submitted to the
Chancellor of the Madison cam-
pus and to the President of the
University of Wisconsin in Octo-
ber of 1974 capsulizes the extreme
problems that the Visitors found
existing in the Law School at the
time of their visitation early in the
year. Since that time, in view of
the urgency of the situation and
the prospect of another inspection
by the American Bar Association
Accreditation Team, another visit-
ation was made on November 14
and 15, 1974, to determine the
current status of the Law School.
The news of the School is both
good and bad.

One of the severe criticisms of
the Law School was its lack of
physical library facilities, which
were below the minimum stand-
ards of the American Association
of Law Schools. The Board of
Regents has now approved an ad-
dition to the Law School library,
but the priority assigned to it was
9th in a list of 16 building projects
of the University. Money has not
yet been made available, and the
Law School continues to limp
along without adequate library
space. On the other hand, there
has been a substantial improve-
ment of the amount of money
available for library purposes,
and it is now expected that over
a period of years the contents of
the library will be considerably
improved. The University of Wis-
consin Law School, however, con-
tinues to have the smallest library
of any of the Big Ten law schools
in neighboring states.

continued on page 18

Professor Handler
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