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at brought you to
Wisconsin and this
law school?" We

ask this question of students in the
Student Life section, and we asked it
in the Spring/Summer 2004 cover
story, "Why Wisconsin?", which profiled
twelve of the Law School's newer
faculty. Now, with this article by
Professor Stewart Macaulay, we begin
a series of occasional features in
which our long-established faculty
look back at the workings of reason
and chance that brought them to the

study of law, the teaching of law, and
this particular law school.

Stewart Macaulay, who has taught
at the Law School for almost five
decades, is known internationally for
his groundbreaking work with contracts
and how they operate in reality as
opposed to "on the books." In the
reminiscence that he shares here with
Gargoyle readers, he tells how he
came to teach at Wisconsin and write
the article that brought a Law-in-
Action approach and a significant new
direction to the field of contract law.



By Stewart Macaulay,
Malcolm Pitman Sharp Hilldale
Professor and Theodore W Brazeau
Bascom Projessor of Law

Itis almost forty-eight years
since I arrived in Madison to
teach at the Law School, and

Dean Davis has asked me to reflect
about how I became a law professor
and spent a career at this school. I
hope that readers find at least parts
of my story interesting and amusing.
The story certainly emphasizes the
role of chance and luck in how I
spent my life.

Wisconsin was not an obvious
choice: my late wife was born in
Racine, but I was an uprooted
Californian who knew very little
about the state. When we moved
to Madison, I thought we would
stay only until someone offered me
a better job. Today I don't think
that there was or is a better job
anywhere for me.

EARLY DAYS AS A SPORTS

ANNOUNCER

I was born in Atlanta, Georgia,
in 1931. My father was a General
Motors accountant, and he had
gone south to audit the Chevrolet
plant in Atlanta, where he met
and married my mother. We left
Georgia when I was eleven months
old, moved a few times, and, in
1941, settled in Sierra Madre,
California, then a small town near
Pasadena.

In Pasadena at that time a
student took the last two years of
high school and the first two years
of college at the same school. After
junior high, I went to John Muir
Junior College for four years. I
began writing a column on jazz
records for the school newspaper,
and then I was a sports reporter,
covering the high school football
team for several years for the
Pasadena Star News.

I've always thought that my
experience as a sports reporter writing

under a deadline helped me later
when I had to write law exams.
High school football was played on
Friday night, and the Star News was
a morning paper. I learned to start
sketching my story at the begin-
ning of the fourth quarter.
I also learned that a sports story
has a form or a structure. Later I
looked for the form or structure
to law examinations. This helped
me turn them out under great
time pressure.

I've always thought that
my experience as a

sports reporter writing
under a deadline helped
me later when I had to

write law exams.

In my college freshman year
at Muir, I took over the radio pro-
gram The Sports Parade. Every
Saturday I had to present a fifteen-
minute program on junior college
sports. I enjoyed interviewing the
stars of the various teams. I never
knew just what they would say, and
you had to be quick to put things
together and avoid words that
should not be said on the radio.

I remember trying to plan a
career or at least a job. My father
had always hated his job. It paid
well, and he knew that he was
lucky to have a good job during the
Depression. Nonetheless, he did
not like the politics needed to get
ahead in large organizations. He con-
tinually stressed that I should look
for a job that I really enjoyed. He
pointed out that you spend most of
your waking life at work, and he
thought that it was pointless to pile
up money while living an unsatisfy-
ing life.

WHAT DOES A LAWYER DO?

I had done well as an actor in
student productions, and one of
the engineers at the radio station
said that anyone could see I was a
natural as a radio announcer. But

being a cautious Scot, I investigated
who made how much money.
Obviously, a few stars could make a
great deal in film or on the stage,
but most actors, disc jockeys, and
sports announcers made surprisingly
little. I remember getting the
UCLA catalog and looking at the
requirements for various majors.
All of them required more math
and science than I wanted. The
options seemed to be something
such as theater at USC, film at
UCLA, or, as a friend of the family
suggested, law.

However, I really didn't know
what lawyers did beyond what I
had seen in the movies. My father
tried to help. He got Sierra Madre's
one lawyer to spend about forty-
five minutes with me, explaining
what law practice was about. Then
Dad started taking me to various
court proceedings and trials. I'm
sure that some image of Perry Mason
was floating around in my head.

Stanford law student, 1952

After Muir, I went to Stanford
for my junior year. I took pre-legal
curriculum, which I now know was
a real waste of an opportunity. Yet
I did very well, and it did serve
to get me into the Stanford Law
School. Stanford ran on the terror
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Almost five decades' worth of notes, articles, and journals equip Stewart
Macaulay's compact office in the Law Building.

system, and failed abour one-third
of its first year class. I was convinced
that I would be lucky just to pass.
When the grades came back, I had
done well: I was third in my class.

What was I going to do with
my law degree? This was the time
of the post-World War II anti-
Communist movement. I had
dreams of working for the ACLU
and defending civil liberties. I had
vague ideas that I might like to go
into politics. However, it was just
assumed at Stanford that if you
were on the Law Review, you
would go to work for one of the
large corporate law firms.

MAYBE A PROFESSOR?

However, I was seeing (and
later married) Miss Jacqueline
Ramsey. She was not impressed by
just making money. Her father had
been the CEO of Johnson's Wax in
Racine, and he had been highly
critical of much of the leadership
of American business. She had
gone to school in Europe and loved
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the arts and literature. She was far
more sophisticated and cosmopolitan
than I was, and thought that one
should do something meaningful
with one's life. She asked me what I
really wanted to do.

As I thought about it, I real-
ized I really enjoyed studying law
and writing law review articles. I
cautiously suggested to Jackie that
I might like to be a law professor.
She was very pleased, bur she
understood that at that point it
seemed something far beyond
reach. I liked her reaction. Pleasing
Miss Ramsey at that point was one
of my major goals. It was far from

clear that we were to spend forty-
five years together. (About thirty
years later, she became a lawyer and
a litigator, but we couldn't have
foreseen that in 1953.)

After graduation, I took jobs
with Chief Judge William Denman
of the U.S. Court of Appeals for
the Ninth Circuit and as a Bigelow
Teaching Fellow and Instructor at

the University of Chicago Law
School. Both were steps toward a
teaching career. Both came almost
accidentally.

Judge Denman had selected a
clerk from Berkeley as he usually
did, bur this young man was called
into the armed forces. The judge
asked whether there was anyone at
Stanford. I had taken labor law
from Professor Keith Mann, and I
had been his research assistant for a
time. Keith suggested me to the
judge. After an interview, Judge
Denman offered me the job. The
year with Judge Denman was very
valuable, and he was a wonderful
role model. I worked very hard and
a got a lot our of the experience.
The judge was eighty-four when I
worked for him, and he changed
my views about age.

My major task as clerk was to
write what Judge Denman called a
pre-hearing memo on each case
that he was to hear. It was to be a
draft of an opinion for the court,
written his way. Each argument on
each issue for both sides had to be
considered.

Once I submitted a memo, he
would meet with me. First, I would
argue the case for the appellant,
and he would challenge my analysis
based on his long experience.
Second, I would argue for the
appellee, and he would throw my
arguments back at me. We would
raise our voices and get very
involved. His secretaries teased me
about fighting with the judge.

It was a wonderful, one-on-
one postgraduate course in legal
analysis. Judge Denman wrote his
own opinions, often drawing
passages from my memos. As the
year went on, he would take more
and more. Finally, several of his
opinions were fairly close to what I
had written, and I was delighted.

My next position, as a Bigelow
Teaching Fellow and Instructor,
was equally the product of chance.



Stewart Macaulay as a sports announcer, 1950. "This
was the publicity shot for The Sports Parade. Of
course it was staged; I didn't wear a tie when I was on
the radio. Can anyone ever have been that young?"

Dean Edward Levi of Chicago had
visited Stanford, looking for legal
writing instructors. Keith Mann
once again suggested my name.
As a Bigelow Fellow, I worked for
Nicholas Katzenbach, who later
became an assistant attorney
general and an Undersecretary of
State under John Kennedy and
Lyndon Johnson. Nick represented
the United States government in
the great confrontation with
Governor George Wallace when
he tried to block integration of
the University of Alabama.

Judge Denman wrote his
own opinions, often draw-

ing passages from my
memos. Finally, several of

his opinions were fairly
close to what I had written,

and I was delighted.

Both Jackie and I were a little
intimidated by the University of
Chicago. I found myself posing as
a teacher, of sorts at least, at a
school where everyone but me, it
seemed, had read Aristotle as well
as the great books. The University
of Chicago was a serious place, and
it brought home to me how much
I had to learn if I wanted to be a
legal scholar.

TRAVAILS OF JOB-SEEKING

My father-in-law, Jack
Ramsey, had gone to the University
of Wisconsin and knew Malcolm
Sharp, Professor of Law at the
University of Chicago, when they
were both students in Madison.
When Jack visited us, we reunited
him with Malcolm. As a result,
Malcolm took an interest in me
and become another of the impor-
tant mentors in my career. (When
I received a research professorship
from the University of Wisconsin,
I named it after him.) Wilber Katz,

a former dean of
the University of
Chicago Law
School, was a
good friend of
Sharp's, and
Sharp asked Katz
to help me get a
teaching job. My
name was spread
around to those
looking to hire.

Shortly after
the New Year, the
Association of
American Law
Schools met at
the old Edge-
water Beach
Hotel on Lake
Michigan on the
North Side of
Chicago. I left
Jackie and baby
Monica each
morning for
three days, and
went to the hotel
seeking inter-
views for a teach-
ing position. It
didn't go well. Schools didn't
seem to want a twenty-five-year-old
with limited experience. But then
a chance occurrence determined
my future.

On the last evening, I met
Nick Katzenbach in the hall. He
said that I looked like a man who
could use a free drink, and told me
to go to a certain room at the hotel
and join the Yale cocktail party. He
said to use his name. It was a meas-
ure of how tired and discouraged I
was that I crashed a party.

I went to the room and, feel-
ing out of place, got a free drink
and circulated. At this point the
workings of chance took over:
I met Jack Ritchie, dean of the
University of Wisconsin Law
School. Ritchie saw my name tag,
and said in his Virginia voice,

"Why Mr. Macaulay, I've heard a
lot about you." We retired to a cor-
ner and talked. I came away from
the party thinking that Ritchie and
I had had a nice talk. I talked with
Wilber Katz and Malcolm Sharp,
and both said very good things
about the UW Law School and
Willard Hurst. I had never heard
of the Wisconsin tradition, but my
Stanford mentor, Keith Mann, had
taught at Wisconsin and always had
positive things to say about the place.

VISIT TO WISCONSIN

On January 18, 1957, I
received a letter inviting me to visit
the UW Law School. I flew up from
Midway Airport to Truax Field, and
was met by Professor Bill Foster. The
Law School building was very old,
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At Stanford with future wife, Jacqueline Ramsey. "The Senior Prom in 1953.
People tend to laugh at this."

but the campus was beautiful, and
I liked the people. Jackie and I were
both excited because now our dream
of a teaching job at a good law
school didn't seem so impossible.

On January 28, we received a
telephone call from Jack Ritchie
offering me a position as an assis-
tant professor. We, and it was we,
accepted the Madison offer. Dean
Ritchie assigned me courses in
contracts, restitution, and legal
writing. I was on the way to
becoming a professor.

That summer in Chicago,
before we moved to Madison,
another chance occurrence had a
significant impact on my career.
Nick Katzenbach was teaching
contracts during the summer
quarter at Chicago. Grant Gilmore,
Yale'sgreat commercial-law expert,
was teaching commercial law.

I sat in on Nick's class and
took lots of notes because I had
been assigned to teach contracts at
Wisconsin. Nick was teaching out
of the Kessler and Sharp casebook,
which, for its day, was the radical
philosophical book. After class,
Nick and Grant would have coffee
and talk contracts and commercial

LEARNING ABOUT CONTRACTS

I spent a great deal of time
reading the greats in contracts -
Fuller, Llewellyn, Patterson,
Havighurst, Sharp, and others.
Trained as a law student and not as
a future professor, I had never read
this material. I pored over these
articles, annotating them and often
outlining them in detail.

Not long after I arrived at the
Law School, I had my first lunch
with Willard Hurst. He asked
about my research interests, made
many suggestions for reading, and
urged me to establish a plan for my
first ten years. Hurst also read
drafts of what I had written. He

international law; and Bob Skilton
had done empirical studies in
commercial law.

The restitution class was
another story. It filled gaps in all
the other common law courses, and
so I had to run around the curricu-
lum, trying to remember or learn
how the restitutio nary part fit into
the substantive part. There was no
one person on the faculty I could
turn to. Moreover, the results in
the cases didn't fit together.

I was asked to review a new
casebook in restitution, and I used
it as the opportunity to develop an
analysis that I had been working on
for class. The Virginia Law Review
liked my "Restitution in Context,"
and it published it as a lead article
instead of a review. I later reworked
and refined that analysis for my
articles on the contracts decisions
of Justice Roger Traynor and my
empirical study of the attempts of
credit card issuers to impose liability
on cardholders in the name of
choice. Duncan Kennedy cited this
analysis in one of his articles that
drew a great deal of attention. He
always scolded me for burying it in
an article on credit cards.

THE UNDER-

STUDY GOES

ON

law. I would tag
along and steal
and borrow ideas
so that I would
have something
to teach when I
got to Madison.

After a few
weeks, Nick
caught the flu.
He called me and
said that the
understudy was
going on tomor-
row morning. It

seemed like the plot of A Star Is
Born, but I had to perform and
gain the applause to complete the
plot. I worked around the clock.
These were University of Chicago
students, and what did I know?

I was extremely overprepared
for class, and, while a star wasn't
born, it seemed to go well. Nick
was out for about ten days, and I
got basic training in law school
teaching. A month or so later I
would be very thankful that I had
had a chance to teach a few classes
before I had to perform at Madison.

At Wisconsin I began teaching
contracts and restitution, while
Henry Manne and I supervised
legal writing. I had a real case of
the impostor syndrome. I was
twenty-six and teaching people
who weren't that much younger
than I was, if they weren't older. I
always felt as if I were just a step
ahead of the class.

The three older professors on
the contracts staff were a great
help: Bob Bunn had been part of
the American Law Institute effort
that produced the Uniform
Commercial Code; Bill Rice had
been a pioneer in labor law and

/
(
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did this with most of the beginning
faculty. We would get back three-to
five-page, single-spaced comments,
typed on his old typewriter. Others
on the faculty also were willing to
read drafts and offer comments.

In the late 1950s and early
'60s, another stroke of chance led
to the article that became the foun-
dation of my career: my father-in-
law, Jack Ramsey, the retired
General Manager of S.c. Johnson
and Son in Racine, asked me to
explain my contracts course.

Jack found it hard to believe
what I told him about the Fuller
textbook. He thought that much of
it rested on a picture of the busi-
ness world that was so distorted
that it was silly. The problem was
not Fuller's scholarship but the
generally held academic picture of
contract at that time. Jack arranged
appointments with several of his
friends who also managed large and
medium-sized corporations. I did
not know it at the outset, but I had
started down a road that I am still
traveling.

I was confused and slightly
threatened by this dissonance. I
lacked experience in the practice of
law and the conduct of business.
I also lacked an education in the

areas that might help me deal with
the gap berween what I was teach-
ing and what I had begun to learn
from conversations in Racine.

Fortunately, I was teaching at
the UW Law School, with its Law-
in-Action tradition. My senior
colleagues were studying such
topics as police practices and how
various laws played out in dealing
with natural resources. Willard
Hurst had received several founda-
tion grants to help develop the
social study of law. If Willard
approved, a young law professor
received a research leave and some
help in beginning a process of
self-education in matters not
taught in law schools.

I began a period of intense
reading. When I read Bronislaw
Malinowski's Crime and Custom in
Savage Society, I was reassured that
I had found something in my
interviews with business people
that was not then stressed in legal
culture. I was delighted to draw
analogies berween the behavior
ofTrobriand Islanders -
Malinowski's "savages" - and
American business executives.

I followed Malinowski's
analysis of long-term continuing
relations as I interviewed business

people. My interviews and reading
prompted my paper, "Non-
Contractual Relations in Business:
A Preliminary Study," published
in the American Sociological Review
in 1963.'

The article has had a long
shelf life. In a survey of articles by
law professors, it was the fifteenth
most-cited article of all time. It has
been translated into many languages,
and it has been replicated by
European and Asian scholars who
reach much the same conclusions.
The study served to make me a
law and society scholar as well as
a student of contract law.

I have had wonderful mentors
who helped a beginner, and won-
derful colleagues and friends who
have made my job something to
enjoy. I wish I had space here to
name them all. I can't even estimate
how many students have taken my
classes, and today's students often
tell me something such as, "My
father had your class in 1962." I
hope that I've made some contri-
bution to my former students'
lives. They have certainly taught
me much and made a real contri-
bution to mine.

, S. Macaulay, "Non-Contractual Relarions
in Business: A Preliminary Study" (1963) 28
American Sociological Review 55. I reconsid-
ered rhis article ar a conference marking irs
twenty-first birthday. See S. Macaulay, "An
Empirical View ofConrracr," 1985
Wisconsin Law Review 465.

"The silver fox." UW Law School professor, 1969-70.
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